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 1      CHAIRMAN NOBLE: I think we're ready to
 2  begin.  We welcome you back to our meeting today.  I
 3  think we have a witness that we're going to take out of
 4  order.
 5      Please proceed.
 6      MS. HERR-CARDILLO: Mr. Chairman, my
 7  client, Jerry Van Gasse, would just like a few minutes
 8  to address the Commission, and he's passed out
 9  pictures, I think, to everyone.  He just wants to talk
10  a little bit about his own personal experience on the
11  Verde River.
12      CHAIRMAN NOBLE: His name is Jerry
13  Metcalf?
14      MS. HERR-CARDILLO: Van Gasse,
15  V-A-N-G-A-S-S-E.
16      CHAIRMAN NOBLE: Mr. Van Gasse, just
17  before you begin, we need to take care of a little
18  business for the Commission.
19      MR. VAN GASSE: Oh, sure.
20      CHAIRMAN NOBLE: No, please take your
21  chair.
22      MR. VAN GASSE: Right here?
23      MS. HERR-CARDILLO: Yes.
24      CHAIRMAN NOBLE: Mr. Mehnert, please
25  call the roll.
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 1      DIRECTOR MEHNERT: Commissioner Allen.
 2      COMMISSIONER ALLEN: Here.
 3      DIRECTOR MEHNERT: Commissioner Henness.
 4      COMMISSIONER HENNESS: Present.
 5      DIRECTOR MEHNERT: Commissioner Horton.
 6      COMMISSIONER HORTON: Here.
 7      DIRECTOR MEHNERT: Chairman Noble.
 8      CHAIRMAN NOBLE: I am here, also.
 9      DIRECTOR MEHNERT: Okay, and our
10  attorney is here, and I am here.
11      CHAIRMAN NOBLE: Now, we believe you
12  have something to tell us, so please go right ahead.
13      MR. VAN GASSE: Thank you, Commissioner
14  and panel.  My name is Jerry Van Gasse.  I've lived in
15  Arizona now since 1969.  I transferred out to ASU.
16      Actually, my first visit to Arizona was
17  in high school, senior year, at Christmas.  My brother
18  and I and a friend took the train out during Christmas
19  break in 1966 to see my uncle, and that was my
20  introduction to Arizona.
21      My first back-road wilderness
22  introduction to Arizona was a whiteout.  We were going
23  up to see the Oak Creek Canyon, Sedona, and it was
24  total whiteout.  So my uncle said, "No sense going back
25  on I-17.  We'll take a shortcut."  So we took the Camp
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 1  Verde, Childs, Strawberry Road in the snow.  I was
 2  totally mesmerized.
 3      MS. HERR-CARDILLO: I'm sorry, to
 4  interrupt, but can I get you to shift a little bit?
 5  This isn't amplification.  It just records.
 6      MR. VAN GASSE: Oh, I'll just talk.
 7  I'll just talk.
 8      MR. SLADE: I would face the Commission
 9  rather than us.
10      MS. HERR-CARDILLO: Actually, face the
11  Commission.
12      MR. VAN GASSE: Okay.
13      MS. HERR-CARDILLO: Yeah, you can just
14  ignore that.
15      MR. VAN GASSE: I'll pretend I'm around
16  a campfire.
17      So, anyhow, we took that road and we're
18  driving along in the snow, and I look up, and I go,
19  "What the hell's that?"
20      And it was the flume from Irving down to
21  Childs, and my uncle, who happened to be an engineer
22  for SRP, started giving me a brief history on the first
23  source of electricity for Phoenix, and I was totally
24  enamored.  You know, coming out to Strawberry, the old
25  school, back down Beeline to Phoenix, and I'm in a
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 1  swimming pool that afternoon.  I said, "This is the
 2  place."
 3      And, subsequently, I moved out here to
 4  ASU, hiked all over, started a whitewater rafting
 5  company in the late '70s, and at the same time, became
 6  involved in the push for a wilderness bill for Arizona
 7  forests, and worked with Mo Udall, Barry Goldwater, you
 8  know, John McCain later on.
 9      You know, and Mo Udall was adamant
10  about, you know, ensuring that a river was part of the
11  wilderness bill; and his choice was the Verde.  And I
12  figured the easiest way to get people out to see these
13  places and promote it for protection was by rafting.
14  So, consequently, we took, you know, numerous people on
15  the Salt River and the Verde, up until 1984, when the
16  act passed.
17      And among the people we took were, since
18  my uncle was with SRP, was Jennings Strouss, State Land
19  Commissioner, who is in this picture, numerous
20  reporters, all the environmental groups, river-runners,
21  Sanderson Hatch from the Colorado, because a lot of my
22  guides worked for them in the summer.
23      And in the process we were up there
24  Labor Day weekend 1984, and we didn't think the bill
25  had a chance of passing that year.  We would have to go
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 1  to the next year.  We're driving up to hike down to
 2  Fossil Creek, and we hear on the news at the 11th hour
 3  the bill had passed in 1984.  So we celebrated down to
 4  the Verde.
 5      Two years later I get a call from the
 6  Center, Dave Barrett, the Center For Law, asking if I
 7  can be deposed for this case against the State Land
 8  Commissioner, and I said sure.
 9      And so I became a plaintiff in the case
10  with George Marzek and Jim Vaaler at that time.  But,
11  you know, to me it was funny that Jean Hassell, the
12  State Land Commissioner at the time, was the defender;
13  and yet on this trip with Mo Udall, the fellow to Mo's
14  right in the picture with his arms crossed, and I
15  forget his name now, he was the State Land Commissioner
16  in 1986.
17      So to me, all of this would have been
18  amusing to Mo.  And, you know, I'm just glad that I was
19  relatively young back in the '86, '87, when this first,
20  you know, fell upon the judicial system.
21      But I just wanted to share a little bit
22  about the background and the history.  And, you know,
23  most of these people are still alive, and they would
24  tell you the river's navigable.
25      So that's all I had to say.  Thank you.
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 1      MS. HERR-CARDILLO: Jerry, before you
 2  leave, could you just, for the record, identify this
 3  photograph, who took it, and maybe some of the people
 4  in it.  Are you in this photograph?
 5      MR. VAN GASSE: Oh, okay.  Right.  Yeah,
 6  I'm in the very left corner with the hat on.
 7      MS. HERR-CARDILLO: Oh, okay.
 8      MR. VAN GASSE: I look a lot younger.
 9      Yeah, Dr. Tim Flood, who was with the
10  State Health Department, took the picture.  And,
11  actually, Bob Rink, that was the City photographer for
12  Phoenix for 25 years, took the same photograph.  I'm
13  not sure which one this is.
14      But that's Mo Udall right in the center
15  holding his hat right next to a golden retriever.  And
16  just three persons to his right, the dark hair, is his
17  daughter-in-law, Maggie Fox, who was Mark Udall, the
18  ex-senator from Colorado, his wife.  And then Joni Bosh
19  is right next to her, who is the past treasurer and
20  board member of the Sierra Club, and her husband is way
21  down in the far right, Rob Smith, who was the director
22  of the Sierra Club; you know, and the Wilderness
23  Society's representative.  In the very far right was
24  Fish and Wildlife Service.  They had their eagle watch
25  program, which is, you know, all the Southwest native
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 1  eagles are located along, you know, navigable streams.
 2      And, like I said, most of these people
 3  are still there, and, you know, we felt we wanted to do
 4  a tribute trip for Mo because his Parkinson's was
 5  really starting to regress at that time.  So he
 6  choppered in with the State Land Commissioner and
 7  Maggie Fox, his daughter-in-law, that morning at Red
 8  Creek, and we floated down, and they took out and the
 9  helicopter, an Air National Guard, came and picked him
10  up that day at the end of the trip at the Sheep Bridge.
11      So that was basically -- and this is my
12  first -- the Forest Service had just issued commercial
13  permits to run from Beasley Flats down to Horseshoe,
14  and so this was my first commercial trip.  And I say
15  commercial, because we were only supposed to have 15
16  people.  We were a little over, but what the heck.
17      So I just -- but it was well worth it.
18  And, you know, and the one thing I always remember
19  working with Barry Goldwater and Mo on this bill was
20  that Barry deferred to Mo.  He said, "Mo, if this is
21  good for Arizona, let's do it."
22      You know, and Barry was a river-runner
23  himself.  He was one of the first 70 in the Grand
24  Canyon; but at this point, you know, he was a little
25  advanced in years to go on this trip.  But, you know,
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 1  I'm glad we did it for Mo.  And we just would like to
 2  see some more water in the river.
 3      MS. HERNBRODE: Do we have an exhibit
 4  number for this photograph?
 5      DIRECTOR MEHNERT: Well, I can have one
 6  if we're going to enter it as an exhibit.
 7      MS. HERR-CARDILLO: Yes.
 8      DIRECTOR MEHNERT: It's X064.
 9      MS. HERR-CARDILLO: You have to answer
10  questions.
11      MR. VAN GASSE: Sure.
12      MR. BREEDLOVE: Sorry.  I was just
13  curious.  Where did you come from?  You said that you
14  were visiting here when you --
15      MR. VAN GASSE: Oh, from Ann Arbor,
16  Michigan.
17      MR. BREEDLOVE: Oh, from Michigan, okay.
18      CHAIRMAN NOBLE: Does anyone else have
19  any questions for Mr. Van Gasse?
20      Thank you very much.
21      COMMISSIONER HENNESS: Mr. Chairman, I
22  have a question, just quickly here.
23      MR. VAN GASSE: Sure.
24      COMMISSIONER HENNESS: You appear to be
25  a champion for the wilderness areas.  How do you deal
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 1  with the people that are afflicted with the inability
 2  to hike and to go out on wilderness areas?  How do you
 3  balance that with your no motorized vehicles so --
 4      MR. VAN GASSE: Well, actually, we've
 5  taken through the years many handicapped people on
 6  river trips.
 7      COMMISSIONER HENNESS: Well, you're
 8  talking about river trips.  I'm talking about
 9  wilderness areas.
10      MR. VAN GASSE: Right.
11      COMMISSIONER HENNESS: How do you
12  justify the wilderness area issue with regard to people
13  that have those type of problems who would like to --
14      MR. VAN GASSE: Well, it's not so much I
15  have to address it.  ADA has.
16      COMMISSIONER HENNESS: No, but it
17  sounded like you were a champion of, supportive of it.
18      MR. VAN GASSE: Right.
19      COMMISSIONER HENNESS: So what is the
20  rationale?  How do you -- haven't we pretty much shut
21  off wilderness areas to a lot of folks?
22      MR. VAN GASSE: I don't think we've shut
23  it off at all.
24      COMMISSIONER HENNESS: So how do these
25  folks get out there?
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 1      MR. VAN GASSE: They have helicopter
 2  tours, you know, snowmobiles in Yellowstone.
 3      COMMISSIONER HENNESS: Snowmobiles?
 4      MR. VAN GASSE: Yes.
 5      COMMISSIONER HENNESS: In wilderness
 6  areas?
 7      MR. VAN GASSE: Well, I mean not in
 8  wilderness areas, but in other areas.
 9      COMMISSIONER HENNESS: That's the only
10  thing that bothers me as I get older; places that used
11  to be running forests, steak fries, cookouts, all sorts
12  of things out on the desert, all of a sudden now
13  somebody calls it a wilderness area, and I don't get
14  around there like I used to, but I sure like the
15  desert.
16      And I was just wondering if you haven't
17  excluded a good number of folks.
18      MR. VAN GASSE: Well, I mean the
19  Wilderness Act, I mean that's why it was written, is
20  not to exclude anybody, but to protect what was natural
21  and untraveled.  And so far that's what it's done, and
22  it's worked.  And, you know, I just go by what, you
23  know, since 1964, when they passed that act.  It's
24  amazing how many people buy land right next to that
25  because they know the value of the wilderness, and they
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 1  want that, you know, for their backyard.
 2      COMMISSIONER HENNESS: That didn't
 3  answer my question.  I'm still trying to figure out --
 4      MR. VAN GASSE: Well, we can't have
 5  everything open.  You know, that's why we're pushing
 6  for this act.  The navigability tried to overturn it,
 7  because we got tired of coming around the bend on so
 8  many of these rivers a year later and there's a gravel
 9  pit right in the bed of the river, and we called it
10  gravel ranching.
11      COMMISSIONER HENNESS: Some people are
12  concerned about people from Ann Arbor, Michigan --
13      MR. VAN GASSE: I'm an Arizonian.
14      COMMISSIONER HENNESS: -- that come out
15  here and think that they want to lock up the West.
16      MR. VAN GASSE: Okay, well, that
17  argument's been answered, so I'll --
18      COMMISSIONER HENNESS: I'll be glad to
19  take it up with you anytime.
20      MR. VAN GASSE: Okay.
21      COMMISSIONER ALLEN: Mr. Chairman?
22      CHAIRMAN NOBLE: Mr. Allen.
23      COMMISSIONER ALLEN: With regard to your
24  question, the Sierra Vista area, up in the mountains to
25  the west of Sierra Vista have been declared a
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 1  wilderness area.  Since 1880 or earlier, the Town of
 2  Tombstone had its water supply in the mountains.  Since
 3  that's been declared a wilderness area, the Forest
 4  Service has refused to let the Town of Tombstone come
 5  in and repair the water lines that they had to springs
 6  that existed in the wilderness area.
 7      So it's not just recreation type of
 8  issues.  It's bigger than that.
 9      COMMISSIONER HENNESS: Absolutely, yeah.
10      CHAIRMAN NOBLE: Any other questions or
11  comments?
12      COMMISSIONER HORTON: I have a serious
13  comment.
14      Congressman Udall used to tell this
15  story.  He was up on the Navajo Reservation giving
16  speeches with a bunch of politicians, and the Navajo
17  would say "Do lééchaa'i, do lééchaa'i."  So as they
18  were leaving, the Navajo said "What?  Don't step on the
19  do lééchaa'i there," in the corrals.
20      CHAIRMAN NOBLE: Did we get that on the
21  record?
22      DIRECTOR MEHNERT: I'm afraid we did.
23      MR. HELM: Part of my closing argument.
24      CHAIRMAN NOBLE: Thank you very much for
25  coming today.  We appreciate it.
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 1      MR. VAN GASSE: You're welcome.
 2      CHAIRMAN NOBLE: Are we ready to return
 3  to Dr. Littlefield?
 4      MR. MCGINNIS: I believe so, yes.
 5      CHAIRMAN NOBLE: Do we need to start the
 6  projector?
 7      MR. MCGINNIS: Yeah.  They don't let me
 8  touch it.
 9      Are we ready?
10      CHAIRMAN NOBLE: I believe we are.
11  Mr. McGinnis, please proceed.
12  
13      CONTINUED DIRECT EXAMINATION
14      BY MR. MCGINNIS: 
15  Q.   Dr. Littlefield, when we left off yesterday,
16    we were going through your PowerPoint, Exhibit X024,
17    and my recollection is that we were at Slide 25.  Is
18    that correct?
19  A.   That's correct.  Slide 25 is identified as
20    State patents, but the number itself is not on that
21    particular slide.
22        CHAIRMAN NOBLE: Mr. Allen.
23        THE WITNESS: Yeah, there's no number on
24    it.
25        COMMISSIONER ALLEN: I have a couple of
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 1    questions regarding some of the testimony that was
 2    given yesterday.
 3        CHAIRMAN NOBLE: Thank you,
 4    Mr. McGinnis, for allowing that.
 5        COMMISSIONER ALLEN: When federal land
 6    surveys were run adjacent to federal holdings, Forest
 7    Service, Indian Reservations, what have you, they
 8    didn't actually survey, frequently, in those areas; is
 9    that correct?
10        THE WITNESS: That's correct in some
11    cases.  In other cases, for example, at Camp Verde,
12    they did survey inside there.
13        COMMISSIONER ALLEN: Okay, but that was
14    the original surveys that occurred when Camp Verde was
15    actually operative and was being run and occupied by
16    the Army, and it was their surveyors, was it not, that
17    did some of those surveys?
18        THE WITNESS: I'm not sure if they were
19    military surveyors or not.  I just have the names in
20    the field notes for the surveyors.
21        COMMISSIONER ALLEN: Well, the reason I
22    make that comment is because that Camp Verde was
23    actually surveyed.
24        THE WITNESS: Right.
25        COMMISSIONER ALLEN: And so there's no
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 1    question about that being surveyed.
 2        But I'm thinking about the federal
 3    forest lands and, say, the Maricopa Indian Reservation;
 4    and that impinges on the mouth or the confluence of the
 5    Verde and Salt River, and yet that was surveyed.  And
 6    in certain cases the width of the river there was
 7    300 feet or more, depth 4 to 5 feet, 4 and a half feet,
 8    what have you.
 9        And it would appear that the lines were
10    meandered, not necessarily because of its width, but
11    because -- I mean is there any justification for
12    believing that that particular part of the Verde was
13    not meandered because it was navigable?
14        THE WITNESS: Was not meandered because
15    it was navigable?
16        COMMISSIONER ALLEN: Yes.
17        THE WITNESS: Or do you mean meandered
18    because it was --
19        COMMISSIONER ALLEN: No, was not
20    meandered.  Because you made the comment yesterday that
21    that was simply because of its width.
22        THE WITNESS: The 1902 manual, surveying
23    instructions, also pointed out that there had been
24    instances where bodies of water had been meandered when
25    they, in fact, were actually boundaries of, for
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 1    example, Indian Reservations.
 2        COMMISSIONER ALLEN: But in this case it
 3    was not, because the Indian Reservation exists on both
 4    sides of the river.
 5        THE WITNESS: Right.  Right.  The only
 6    explanation I can give for the variables in what was
 7    meandered and not is when you take it in the overall
 8    context of all of the different surveys that were done,
 9    all of the homestead patents that were done, and all
10    the other documents, it helps explain situations where
11    there may be some vagueness about whether they were
12    meandered or not meandered.
13        COMMISSIONER ALLEN: Well, if you look,
14    and you talked about this a little bit yesterday with
15    regard to patents, there were certain places where the
16    river was meandered and the patents are curved.
17    They're not squares, anything like this.
18        THE WITNESS: That's correct.
19        COMMISSIONER ALLEN: So how do you
20    explain that?
21        THE WITNESS: Well, with the 3 chains
22    wide or more, the purpose of doing the meanders under
23    those circumstances, in my opinion, was to not have to
24    charge to a homesteader land that could not be used for
25    actual farming.


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (5) Pages 1505 - 1508







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 7
February 19, 2015


Page 1509


 1        So given that the homesteaders were
 2    limited, for example, by the Homestead Act to
 3    160 acres, if you were going to give them, say,
 4    160 acres that included a stream that was 3 chains wide
 5    or more, you would basically be giving them something
 6    that they couldn't farm a large portion of.  And I
 7    believe that was the reason why the 3 chains wide rule
 8    came into play.
 9        COMMISSIONER ALLEN: Okay, but for the
10    most part, regardless of whether a river flowed through
11    it or not, and you see this on certain of your
12    exhibits --
13        THE WITNESS: Yes.
14        COMMISSIONER ALLEN: -- the lands, the
15    boundaries of the patents, were not meandered.  But in
16    certain cases they were.  And the cases that I'm
17    referring to is the ones on the upper end of the Verde,
18    and in that particular area the river was not 3 chains
19    wide.
20        THE WITNESS: Uh-huh.  And yet you're
21    saying that the patents were irregularly shaped lots up
22    there?
23        COMMISSIONER ALLEN: Right.
24        THE WITNESS: I do not have an answer
25    for that.  I do discuss all of the patents that touched
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 1    the Verde in my overall report.  I didn't -- due to
 2    time, I didn't put them in this PowerPoint.  But the
 3    report does include them.
 4        COMMISSIONER ALLEN: Are you talking
 5    about this report?
 6        THE WITNESS: Yes.
 7        COMMISSIONER ALLEN: Okay.  That's where
 8    my questions come from.
 9        THE WITNESS: Oh, okay.
10        COMMISSIONER ALLEN: Just one other
11    question.
12        I don't think I fully understand why --
13    let's go back to the first question.  Why were lands
14    that were federally held not surveyed, or in certain
15    cases where they were within Indian Reservations they
16    were surveyed; and who actually is the owner of that
17    land, assuming it might be navigable, in the lower part
18    of the Verde?  Is that Native American holdings or is
19    that federal holdings or is that subject to the
20    navigability question?
21        THE WITNESS: I can't answer that
22    question.  It seems to me that that would be something
23    that an attorney or even a court proceeding would have
24    to determine.  But I couldn't.
25        COMMISSIONER ALLEN: Has a court ever
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 1    directed itself to that particular issue?
 2        THE WITNESS: I don't know the answer to
 3    the question.
 4        COMMISSIONER ALLEN: Okay.
 5        THE WITNESS: As far as why certain
 6    areas were not surveyed, I know from a number of
 7    different projects that I've worked on, not just on
 8    this particular, the Verde and Gila and Salt, but there
 9    were instances where surveyors actually wrote on the
10    plats, included in the notes, that they were not going
11    to survey a particular area because it was too rough.
12    And in some instances then, in particular I did one
13    case down in Southern California, where the initial
14    surveyor said I'm not doing this area because it's too
15    rough; and then they sent another surveyor out 15 or
16    20 years later and specifically to do what his
17    predecessor did not do.
18        So there's unquestionably some degree of
19    uncertainty in terms of what was surveyed and why and
20    so forth.
21        COMMISSIONER ALLEN: Well, the reason I
22    ask that question is because on Page 29 of your report,
23    Item 2, the first sentence says "The southern part of
24    township 3 north, range 7 east, through which the Verde
25    River flowed was not surveyed for subdivision lines
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 1    because it was within the original boundary of the Salt
 2    River Indian Reservation."
 3        And I was just wondering why you made
 4    that comment?
 5        THE WITNESS: I don't remember the
 6    answer to that.  It would either be in the instructions
 7    to the surveyor, sometimes the surveying manuals were
 8    supplemented by additional letters that were sent to
 9    the particular surveyor.  But right now I can't
10    remember why I put that in.
11        COMMISSIONER ALLEN: Well, it would have
12    been helpful to have had the letters, if that was
13    specifically what it referred to.
14        THE WITNESS: Right.  Yeah.
15        COMMISSIONER ALLEN: Okay.
16        MR. BREEDLOVE: For the record, the
17    report you're referring to is the Littlefield report,
18    Exhibit X024, correct?
19        MR. MCGINNIS: X002.
20        COMMISSIONER ALLEN: X002.
21        MR. MCGINNIS: I believe X024 is the
22    PowerPoint.  X002 is the actual report.
23        MR. BREEDLOVE: Okay.  I was on the
24    website.  Yes.
25        CHAIRMAN NOBLE: Anything else,
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 1    Mr. Allen?
 2        COMMISSIONER ALLEN: Not at this time.
 3        CHAIRMAN NOBLE: Mr. McGinnis.
 4        BY MR. MCGINNIS: 
 5  Q.   Okay.  Dr. Littlefield, we were at Slide 25.
 6    Slide 25 says State Patents.
 7        In addition to looking at the federal patents
 8    that you talked about yesterday, were there Arizona
 9    state patents that were issued for lands along the
10    Verde?
11  A.   Yes, there were, and I have a little
12    background information on that, if you would like.
13  Q.   Sure.
14  A.   Arizona, like many other of the western
15    states, received large allotments of the public domain
16    from Congress upon statehood to promote various public
17    objectives, such as the construction of schools,
18    universities, mental health facilities, and miners'
19    hospitals.  The idea was is that when the State
20    received title to these lands, they can either then
21    rent them out or sell them to fund those particular
22    institutions.
23        Most of those lands were in Sections 2, 16,
24    32 and 36, although the state lands could be located in
25    other sections as well, where the State was permitted
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 1    to pick those lands without reference to section
 2    numbers.  Cumulatively, Arizona's what were known as in
 3    lieu selections and other selections totaled in the
 4    hundreds of thousands of acres.
 5  Q.   And on the next few slides, when you talk
 6    about the state patents, were you talking about
 7    transactions whereby the State had the land that it got
 8    under those acts you're talking about and patented them
 9    out to private landowners?
10  A.   Yes.
11  Q.   Slide 26, again, this has an exhibit number.
12    Is the exhibit number left over from your foam board
13    blowups in prior generations of this proceeding?
14  A.   Yes.
15  Q.   And did you look at all the state patents
16    along the Verde River?
17  A.   Yes, and as it turns out, there were very few
18    of them, very few instances where the State sold land
19    or patented the land that it had been given by the
20    Federal Government to other parties.
21  Q.   And are you going to talk about all the ones
22    you looked at today or just a sample?
23  A.   There are only three of them.
24  Q.   So we don't want to sample three, so we're
25    going to do all of them, right?
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 1  A.   Yes.
 2  Q.   What does Slide 26 here show?
 3  A.   Slide 26 shows the Verde River, the portion
 4    of it where the only parcels of land are located that
 5    the State sold that previously had come from the public
 6    domain.
 7        There's sort of an anomaly here in that
 8    originally the Federal Government had patented this
 9    land to a person by the name of James W. Anderson, but
10    it's not clear why the State subsequently gained it as
11    a state patent.  Maybe perhaps Mr. Anderson, his patent
12    may have been canceled or relinquished because he may
13    not have fulfilled the requirements of federal
14    homesteading.
15        But in any event, the three patents that the
16    State subsequently sold were in Section 12 of
17    township 15 north, range 3 east.  And those particular
18    patents are right up in this area, and this is the
19    portion of the river where the three patents are.
20    They're very irregularly shaped.  But you can notice in
21    the yellow box that they either touch or overlie at
22    least one or two of the different versions of the Verde
23    River.  And, again, the versions were based on either
24    the original General Land Office survey plats, the
25    Forest Service historical maps, or the USGS
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 1    topographical maps.
 2  Q.   And for the record, you're pointing to the
 3    yellow box that's inset on Slide 26?
 4  A.   Yes.  And you can also see that the -- it's
 5    hard to see on the screen, but there are two lines that
 6    indicate that yellow box is a blowup of the area along
 7    the river.
 8  Q.   And this map refers to township 14 north,
 9    range 4 east and township 15 north, range 3 east.  Is
10    this pretty far up on the river?
11  A.   Yes.
12  Q.   Anything else about Slide 26?
13  A.   Well, the three patents that touched the
14    Verde River in Section 12, which were numbered 53654,
15    6938 and 7323, were all sold to the Verde Valley Manor
16    Retirement Center at various dates during the 1980s, so
17    it's substantially after statehood.  But there's no
18    indication that the State attempted to retain any
19    portion of these lands due to their location in the bed
20    of the Verde River.  And, in fact, note that the State
21    of Arizona actually, at least based on the mapping,
22    specifically did sell lands that lay in the bed of the
23    river.
24  Q.   So the three patents that are shown on the
25    little box on Slide 26, are those the only three state
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 1    patents all along the Verde?
 2  A.   That I could find, that's correct.
 3  Q.   Anything else about Slide 26?
 4  A.   No.
 5  Q.   Does Slide 27 set forth your general
 6    conclusions about the federal and state patents along
 7    the Verde?
 8  A.   Yes.
 9  Q.   Can you tell the Commission what those
10    conclusions are?
11  A.   There were nearly 100 patents that were
12    issued by the United States that touched or overlay the
13    Verde River; and of these, approximately 50 of them
14    were Desert Land Act patents that expressly had to be
15    taking water from a nonnavigable body of water.
16        In not one instance did the U.S. government,
17    in granting any type of patent along the Verde River,
18    indicate a belief that the stream was navigable by
19    withholding acreage for the bed of the river.  And, in
20    fact, if you go through the homestead patent files,
21    which I have, many of the patent applicants and their
22    witnesses specifically noted that their patent claims
23    included the bed of the river.  And these are discussed
24    in greater detail in my report.
25        And then with regard to state patents, as I


www.coashandcoash.com                 Phoenix, AZ


Page 1518


 1    just mentioned, there were three parcels that the State
 2    patented that also included the bed and the banks of
 3    the Verde River.
 4        So, cumulatively, there were at least 153
 5    U.S. and state patents that were issued by federal or
 6    state authorities indicating that many state and
 7    federal officials did not consider the Verde River to
 8    be navigable, nor did, for that matter, the various
 9    patentees of those lands.
10  Q.   And is it your opinion, as a professional
11    historian, that the patent information is one of the
12    things that the Commission should consider in
13    determining navigability of the Verde in its ordinary
14    and natural condition?
15  A.   Yes, especially because of the large number
16    of them that had the same types of characteristics.
17  Q.   And are the patents the only thing you relied
18    on in coming to your conclusion, or was it one of
19    several different categories of evidence that you
20    looked at?
21  A.   Oh, it's just one of several categories, and
22    it wasn't just the patents themselves.  It was the
23    patent files that described what was going on in those
24    particular parcels as well; but it was also other types
25    of documents, such as the survey records, and then
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 1    other documents that we'll be discussing as we go
 2    through the PowerPoint a little more.
 3  Q.   So have we covered everything you want to say
 4    about patents?
 5  A.   Yes.
 6        CHAIRMAN NOBLE: Mr. McGinnis.
 7        MR. MCGINNIS: Yes.
 8        CHAIRMAN NOBLE: We have a question.
 9        MR. MCGINNIS: Okay, let's hear it.
10        CHAIRMAN NOBLE: Mr. Allen.
11        COMMISSIONER ALLEN: In your testimony
12    yesterday you made the comment that the land surveys
13    were probative, not legal; is that true?
14        THE WITNESS: My understanding of the
15    word probative means that they should be considered as
16    useful information, but that they were not in and of
17    themselves a legal determination.
18        COMMISSIONER ALLEN: In that regard and
19    from a historical standpoint, do you know where the
20    surveyors came from before they were here in Arizona,
21    the ones that actually did these plat surveys?
22        THE WITNESS: The individuals?
23        COMMISSIONER ALLEN: The individuals,
24    yes.
25        THE WITNESS: The individuals typically
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 1    were hired under contracts, which are actually at the
 2    National Archives in D.C., and I don't know
 3    specifically whether any of these surveyors did surveys
 4    in other states or territories, but I have seen
 5    instances where that was the case.  And so it wouldn't
 6    surprise me if they had done work in, for example, New
 7    Mexico or Colorado or California or somewhere else.
 8        COMMISSIONER ALLEN: Or back East.
 9        THE WITNESS: Or back East, right.
10        COMMISSIONER ALLEN: I just wonder, when
11    I look at all of this information, whether or not there
12    was a bias in terms of their understanding of what was
13    navigable and what was not.
14        THE WITNESS: I have never found a
15    description where the Land Office specifically defined
16    what they were supposed -- how they were supposed to
17    identify a navigable or nonnavigable body of water.
18        It's my opinion that it was essentially
19    left to the individual surveyor.  And, also, you also
20    have to take into consideration that these surveys were
21    done at different times of year, so there may have been
22    more or less water, or in different years.  Some years
23    may have been drought or years of high flow, that type
24    of thing.
25        COMMISSIONER ALLEN: Granted.
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 1    Specifically, with regard to some work that I've
 2    conducted on the Colorado River, which is navigable,
 3    there were distinct cases where subsequent
 4    interpretations of early surveys indicated that land
 5    was in one state, when it was actually originally in
 6    another state.  And the movement of the river in those
 7    particular cases was faulty in nature.  I'm not
 8    indicating that that was the particular case along the
 9    Verde, but it could have been.
10        And the Bureau of Rec and the Land
11    Office, the Bureau of Land Management has definitely
12    made mistakes at times in the past in terms of their
13    interpretation.
14        THE WITNESS: That's correct.
15        COMMISSIONER ALLEN: And so I raise
16    questions about this just from a historical standpoint
17    so that I better understand what exactly the surveyors
18    were thinking about when they were doing the surveys.
19        THE WITNESS: That's correct, they did
20    make mistakes, and, in fact, some areas along the Verde
21    River were resurveyed, and I described them in my
22    report.
23        There were instances, not along the
24    Verde, but instances elsewhere in the West where the
25    surveys were subsequently determined to be fraudulent;
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 1    that the surveyors basically just --
 2        COMMISSIONER ALLEN: Sat in the bar and
 3    did their work.
 4        THE WITNESS: Yeah.  And those were
 5    subsequently resurveyed as well.  But I haven't seen
 6    any evidence that that affected the Verde.
 7        COMMISSIONER ALLEN: Okay.  Thank you.
 8        THE WITNESS: Uh-huh.
 9        CHAIRMAN NOBLE: Mr. McGinnis.
10        BY MR. MCGINNIS: 
11  Q.   And just to come back to where we were at,
12    again, is it your opinion, as a professional historian,
13    that this survey and patent information is a piece of
14    evidence, but not necessarily legally determinative on
15    its own of navigability?
16  A.   That's correct.
17  Q.   Let's go to Slide 28.
18        Slide 28 says Descriptions of the Verde River
19    in Government Reports and Documents.
20        Does the next section of your PowerPoint deal
21    with other government documents that you looked at as
22    part of your work?
23  A.   That's correct, and I have some background
24    information before we get to the specific examples.
25  Q.   Were there any particular federal agencies
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 1    that were especially important in your research?
 2  A.   The two most important federal agencies
 3    dealing with water or rivers would have been the U.S.
 4    Geological Survey and the Reclamation Service, which
 5    today is the Bureau of Reclamation.
 6  Q.   And why did you find those two agencies'
 7    documents particularly important?
 8  A.   Because both agencies were heavily involved
 9    in the development of water resources in the American
10    West.
11        But there were other agencies as well that
12    had records; the Secretary of the Interior, which is
13    sort of the parent agency to the Geological Survey and
14    the Bureau, had records, but they were essentially
15    duplicative of records by the Geological Survey and the
16    Reclamation Service.  And, also, what was then the
17    Office of Indian Affairs had records relating to the
18    Verde because of the Reservations along the Verde.
19  Q.   Okay.  In general, what did the agency
20    records you looked at show about the Verde?
21  A.   In general, they consistently portrayed the
22    Verde River as being nonnavigable in terms of the
23    descriptions that they offered of the river.
24  Q.   And, again, are these part of the totality of
25    evidence and documents that you looked at in coming to
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 1    your opinion?
 2  A.   Yes, they are.
 3  Q.   Did you review documents in addition to those
 4    that you're going to talk about in your PowerPoint?
 5  A.   There are many more of the descriptions of
 6    these at federal agencies in my actual report.  These
 7    are just examples.
 8  Q.   Let's go to Slide 29 then.
 9        Slide 29 talks about the 1872 Wheeler survey.
10    Can you tell us about the significance of that?
11  A.   The U.S. government sent George M. Wheeler to
12    obtain topographical information about Arizona and
13    Nevada in 1872 and to assess the region's resources,
14    its climate, and other qualities that might affect
15    homesteading or people traveling through the region.
16        And after he had completed an exploration,
17    Wheeler submitted a report to Congress, which contained
18    a daily log of his journey, as well as descriptions of
19    various subjects.
20        In the report, Wheeler mentioned several
21    streams in Arizona, including the Verde, the Gila, and
22    the Salt; but Wheeler did not describe any of these
23    rivers as being navigable, although navigability was
24    certainly a characteristic that he would have
25    described, based on his comments that he made about the
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 1    Colorado River being navigable.
 2        Under a section entitled Means of
 3    Communication, Wheeler noted that navigation -- I seem
 4    to be missing a page here.  Oh, here we go.  Noted that
 5    navigation on the -- no, I'm missing a page.
 6  Q.   Well, is what you have here on Slide 29 an
 7    excerpt from the Wheeler survey?
 8  A.   Yes.  This slide itself has his comment,
 9    which says "One of the urgent wants felt in the
10    promotion of our mining industry is that of increased
11    and cheapened inland transportation.  River
12    transportation upon our western coast is, to a great
13    extent, a failure, as beyond the Columbia and the
14    Colorado Rivers, that furnish somewhat irregular
15    avenues of connection with the interior, no streams of
16    considerable magnitude exist; river transportation,
17    even in this very American age, loses its great power
18    when pitted against the railroads."
19  Q.   So as a general matter, what does this quote
20    from Wheeler mean to you for purposes of navigation or
21    navigability?
22  A.   Well, he basically was saying after having
23    explored the area, that he thought that the only rivers
24    that would be useful for navigation were the Columbia
25    and the Colorado.
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 1  Q.   Flip to Slide 30.
 2        COMMISSIONER ALLEN: Mr. Chairman?
 3        CHAIRMAN NOBLE: Mr. Allen.
 4        COMMISSIONER ALLEN: In this particular
 5    case, railroads were built in the 1870s, roughly.
 6        THE WITNESS: The Transcontinental was
 7    built in the 1860s.
 8        COMMISSIONER ALLEN: Right.  And so the
 9    access to railroad traffic was much greater than it was
10    to the rivers, except for the fact that the rivers ran
11    through -- like the Gila, ran through certain places
12    where they could have been used, but you're assuming
13    that navigability was based for commercial purposes
14    related to ore transport to -- or nonnavigability in
15    that case, was due to the fact that they couldn't carry
16    heavy loads of materials down the river, is that not
17    so?
18        THE WITNESS: The same way that the
19    railroads could, you mean?
20        COMMISSIONER ALLEN: Yes.
21        THE WITNESS: That's probably true, yes.
22        COMMISSIONER ALLEN: So that doesn't
23    mean that some type of commerce of lesser degree could
24    have been effective on the rivers at that time?
25        THE WITNESS: That's true.
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 1        COMMISSIONER ALLEN: Okay.
 2        THE WITNESS: And I'm just reporting
 3    what Mr. Wheeler was saying in his opinion of --
 4        COMMISSIONER ALLEN: I understand.
 5        THE WITNESS: -- the rivers versus the
 6    railroads.
 7        COMMISSIONER ALLEN: I understand.
 8    Thanks.
 9        THE WITNESS: Uh-huh.
10        BY MR. MCGINNIS: 
11  Q.   Okay.  Where are we at?  We're on Slide 29,
12    right?  Let's go to Slide 30.
13        Slide 30 relates to the Twelfth Annual Report
14    of the U.S. Geological Survey in 1891; is that right?
15  A.   Yes.  It described the Salt and the Verde,
16    the Hassayampa, the San Pedro, and the Agua Fria Rivers
17    as sources of potential irrigation water.  And the
18    quotation says "Water is derived from the Gila River
19    and its tributaries," and the Verde was a tributary,
20    "by means of canals and ditches, which distribute it to
21    the fields of each farmer.  These streams fluctuate
22    greatly, being at times subject to sudden floods,
23    especially during the summer rains, when they often
24    sweep out bridges, dams, and canal head works, while at
25    other times they may diminish until the water almost
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 1    disappears."
 2  Q.   Okay.  Moving on to Slide 31.
 3        This deals with a different U.S. Geological
 4    Survey report, 1897 and '98; is that right?
 5  A.   That is correct.
 6  Q.   And what is the significance of this
 7    particular report?
 8  A.   Well, the author of this report, which was
 9    from the U.S. Geological Survey to the Secretary of the
10    Interior, wrote that the bed of the Verde River at
11    McDowell station, which is about a half mile above the
12    stream's mouth, quote, is similar to the one of Gila
13    River-sandy and liable to change during a slight
14    rise... The bed of the river evidently changed during
15    the last freshet, scouring out the channel... The river
16    fluctuated in this channel until August 23rd.
17  Q.   Okay.  And this is an observation that a
18    federal government official made about the Verde River;
19    is that correct?
20  A.   That's correct.
21  Q.   Slide 32.  This is -- I'll wait until you get
22    there.
23        This is the USGS Water Supply Paper No. 73
24    from 1903; is that right?
25  A.   That's correct.
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 1  Q.   What's the significance of this, in your
 2    opinion, as a professional historian?
 3  A.   This is just another description by a federal
 4    official who had played a role dealing with water
 5    resources, and he's observing about the Verde River,
 6    quote, Verde River drains the central portion of
 7    Arizona, and the Upper Salt River the east central
 8    portion.  Both streams are more or less torrential in
 9    character, the combined flow dwindling at times to
10    about 100 cubic feet per second, and at other times
11    reaching a volume more than one hundred times as
12    great... The greater portion of the basin, however, is
13    of a mountainous character, being cut with profound
14    canyons and dotted by rugged mountains...
15  Q.   Okay, and this description, again, is from
16    1903.  It's a little bit later in time than some of the
17    earlier ones we talked about?
18  A.   Yes.
19  Q.   Slide 33.  Is that another 1903 document; is
20    that correct?
21  A.   This is another 1903 document written by
22    Frederick Newell, who was then an employee of the
23    Geological Survey, but he later became the head of the
24    Reclamation Service.
25  Q.   And what does Mr. Newell say about the Verde?
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 1  A.   He reported, quote, that the, quote, channel
 2    of the Verde River, and I'm inserting the "of the Verde
 3    River" part, is similar to that of the Salt River-sandy
 4    and liable to change during a slight rise.
 5  Q.   And you inserted "of the Verde River," the
 6    language there, but was that part of a bigger
 7    discussion about the Verde?
 8  A.   Yes.
 9        COMMISSIONER ALLEN: Mr. Chairman,
10    question.
11        CHAIRMAN NOBLE: Yes, Mr. Allen.
12        COMMISSIONER ALLEN: That same comment
13    could very well be made of the Colorado River, could it
14    not.
15        THE WITNESS: Yes.
16        COMMISSIONER ALLEN: Okay.  That's all I
17    wanted to point out.
18        BY MR. MCGINNIS: 
19  Q.   Slide 34, and this is a 1914 document
20    relating to Horseshoe Reservoir; is that correct?
21  A.   Yes.  In 1914 there was controversy over the
22    possible construction of Horseshoe Reservoir on the
23    Verde River.
24  Q.   And just for a second, the Horseshoe that we
25    know wasn't built until decades later; is that correct?
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 1  A.   That's right, but there were discussions
 2    about building it considerably earlier.
 3  Q.   Okay.  Go ahead.
 4  A.   The early controversy over the possible
 5    construction of Horseshoe Reservoir on the Verde was
 6    especially revealing in relation to the navigability or
 7    nonnavigability of the Verde.
 8        For example, in 1914, Reclamation Service
 9    Engineer F.W. Hanna wrote regarding why Horseshoe
10    Reservoir should not be built, and this is his opinion:
11    Quote, There are several years in which there would be
12    absolutely no water available for storage.  Moreover,
13    in the series of years from 1896 to 1904, inclusive,
14    there are four years, three of which are consecutive,
15    in which there would be no water supply for storage in
16    the Horseshoe Reservoir, and there would be very little
17    available water for the whole period of nine years.  It
18    appears, therefore, that the water supply even though
19    the Horseshoe Reservoir is not constructed for the Salt
20    River Project would be very unreliable for additional
21    lands which would have to depend upon this source of
22    supply alone.
23        And I'm commenting here not so much about the
24    supply of irrigation water, but, rather, about what his
25    assessment was of the dependability of flows being in
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 1    the river.
 2  Q.   And were you here for Mr. Hjalmarson's
 3    testimony yesterday?
 4  A.   Yes, I was.
 5  Q.   Do you recall him talking about the fact that
 6    the existing Horseshoe Reservoir doesn't fill very
 7    often?
 8  A.   I do remember that.
 9  Q.   Slide 35 is a report, 1905 report, from the
10    U.S. Indian Service; is that right?
11  A.   That's correct.
12  Q.   Can you tell us what this report means for
13    purposes of navigability?
14  A.   This is a report to the Secretary of the
15    Interior on irrigation at Camp McDowell Indian
16    Reservation in 1905, and the Indian Service inspector,
17    W.H. Code, commented on the impact of flooding on the
18    channel of the Verde River.
19        Quote, The narrow valley of the Verde River
20    embraced within the boundaries of this reservation has
21    a steep gradient toward the river, and the Jones Canal,
22    and then I inserted the phrase "which served the
23    reservation," winding its way around the base of the
24    foot hills for a distance of nearly sixty miles,
25    intercepts many --
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 1  Q.   Sixty or six?
 2  A.   I'm sorry?
 3  Q.   You said sixty.
 4  A.   Oh, six, I'm sorry, intercepts many drainage
 5    lines, which, in times of heavy storms, run vast
 6    quantities of water which sweep out canal banks and
 7    fill sections of the ditch with a heavy sand deposit.
 8    To further increase the difficulties, the banks of the
 9    Verde River at the head of the ditch have suffered
10    great erosion...and the river channel seems to have
11    scoured down to a considerable depth, leaving the
12    present canal grade elevated at a distance of several
13    feet above the grade of the river.
14  Q.   And, again, is this another observation by a
15    federal official about the Verde River around the turn
16    of the century?
17  A.   Yes.
18  Q.   Slide 36.
19        In addition to looking at the government
20    documents, did you also look at other documents and
21    newspaper articles?
22  A.   Yes, and this section addresses that.  And I
23    did want to make one comment about historical newspaper
24    articles before we get to the specifics.
25  Q.   Okay.
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 1  A.   Newspaper articles in the American West in
 2    the 19th and early 20th century were notoriously
 3    booster-type articles, because the communities that
 4    were being established wanted to attract other
 5    newcomers to come to them.  As a result, newspaper
 6    articles describing a particular community boasted
 7    about the attributes of that community, meaning did
 8    they have good stores, did they have good religious
 9    institutions, did they have railroad service or wagon
10    roads.
11        And, as a result, had newspaper articles in a
12    particular community near the Verde believed that the
13    Verde was useful for navigation, they undoubtedly would
14    have pointed that out.
15  Q.   And in your analysis, you looked at those
16    newspaper articles, though, right?
17  A.   Yes, and I have many more in my report than I
18    am using here.
19  Q.   And as a professional historian, is it common
20    for historians to look at newspaper articles, even
21    though they realize there could be some slant to them
22    at times?
23  A.   Yes.
24  Q.   Slide 37.
25        This is not a newspaper article, right?
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 1  A.   No, this is one of the, quote, miscellaneous
 2    documents, unquote.
 3  Q.   This says 1865 Arizona Territorial
 4    Legislature.
 5  A.   Yes.
 6  Q.   Can you tell us what this slide deals with?
 7  A.   As early as 1865, the Arizona Territorial
 8    Legislature, meeting in its Second Session, reached the
 9    conclusion that the Verde River was not navigable.  The
10    legislators passed, on December 28th, 1865, a, quote,
11    Memorial Asking Congress for an Appropriation to
12    Improve the Navigation of the Colorado River.
13        What they wanted was $150,000 to remove
14    obstacles such as sandbars, snags, boulders, and other
15    obstructions from the Colorado's bed; but as part of
16    that petition to Congress, they specifically stated the
17    Colorado River is the only navigable water in this
18    territory.
19        My take on this is that, presumably, inasmuch
20    as the legislature were representatives of all of the
21    citizens living in Arizona, the legislators probably
22    knew what they were talking about, at least in 1865.
23  Q.   Okay.  Slide 37.
24        This a newspaper article, correct?
25  A.   Yes.  This is an article from the Prescott
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 1    Weekly Journal-Miner on August 8th, 1874.
 2  Q.   What does the article say that's significant
 3    for purposes of what we're doing here today?
 4  A.   It's a description of an individual or two
 5    individuals dealing with an aspect of the Verde River
 6    and its unpredictability.
 7        Quote, Albert Jackson and another man arrived
 8    here recently -- "here" meaning Prescott -- from the
 9    Verde River and say that while hunting and fishing
10    below the settlements on said stream they were driven
11    from the narrow bottom lands by a great rise in the
12    river, which rise was caused by a water-spout or
13    cloud-burst.  They say that the river rised about fifty
14    feet in a short space of time.
15  Q.   Okay.  Slide 39, is that another newspaper
16    article?
17  A.   This is also from the -- this is from a
18    different paper, the Weekly Arizona Miner, and another
19    descriptive comment about the Verde River.
20  Q.   This is in 1875?
21  A.   January 22nd, 1875.
22  Q.   Okay.  What do they say about the Verde?
23  A.   "The Rio Verde River commenced rising
24    yesterday morning, and rose three feet during
25    yesterday.  This morning the angry torrent is rushing
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 1    southward with terrific force and the muddy water has
 2    overflowed the meadows, making it too dangerous to ford
 3    or attempt to cross."
 4  Q.   Slide 40, is this another newspaper article,
 5    this one from 1875?
 6  A.   This is the Weekly Arizona Miner, April 2nd,
 7    1875.
 8  Q.   And we have the text of the article up here.
 9    Can you just summarize what it says?
10  A.   It talks about a couple of individuals who
11    were attempting to cross the river in a wagon, and they
12    found more water in the river than they could, quote,
13    navigate, unquote, for their wagon.  So they abandoned
14    the wagon and team and swam to the nearest shore, and
15    the horses were washed down the river, where they
16    actually, the horses, were -- managed to survive as
17    well.  But they lost a lot of their gear in the
18    process.
19  Q.   Slide 41, is that another newspaper article?
20  A.   This is another article, September 24, 1875,
21    in the Weekly Journal-Miner.
22  Q.   Why don't you go ahead and read this one.
23  A.   Yeah, I think this one is particularly
24    important.  I mentioned the booster-like nature of
25    newspapers, and this is a good example of that.
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 1        Although there were an extremely large number
 2    of news stories throughout the years before Arizona's
 3    statehood in 1912 about other Verde River floods,
 4    several of which, by the way, led to drownings, the
 5    articles also appeared describing other aspects of the
 6    Verde River; for example, the one about the wagon that
 7    we just dealt with.
 8        And in this particular case, this was an
 9    article that was published because people had been
10    writing to the newspaper asking for information about
11    different communities along the Verde River, and the
12    editor here was attempting to answer their questions.
13        He said, "Our mountains contain fine, clear
14    gravel-bottomed streams and lakes, valleys of great
15    beauty and varying in the length and width spread out
16    in every direction among the mountains.  The
17    San Francisco or Verde River and the Colorado
18    Chiquito," which he identifies as the Little Colorado
19    or Flax River, "together with the Great Colorado and
20    its wonderful Cañon, are the most important rivers of
21    the Yavapai."
22        And this is where he offers his opinion about
23    navigability:  "but there is no navigable water in the
24    county; all freight is moved by large trains of pack
25    mules or heavy wagons drawn by from four to twenty
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 1    mules," and I think this helps explain the significance
 2    of roads that ran adjacent to rivers as well.
 3  Q.   And, again, this is just one piece of the
 4    evidence that you looked at in coming to your opinions?
 5  A.   One of many, yes.
 6  Q.   Slide 42 is another newspaper article, this
 7    time from 1889, right?
 8  A.   This is the Prescott Weekly Journal-Miner,
 9    October 16, 1889.  This was a discussion about building
10    a dam on the Verde River.
11        Quote, The above-named -- the name of the dam
12    was the Etta, E-T-T-A.  The above-named dam,
13    constructed for the purpose of raising the Verde River,
14    to supply water to the Etta mill, two miles below, was
15    finished last Saturday, October 5th.  All the gates
16    were closed, and for the first time there was no Verde
17    River running below.  No leaks were to be seen, and the
18    works were all pronounced first-class in every respect.
19    To relieve the pressure and prevent water from flowing
20    over the dam, a sluiceway with two gates is built in
21    the middle of the river.  The gates are shut sufficient
22    to send water enough down the ditch to supply the mill.
23        But even though the dam was completely
24    blocking the river, nobody -- there is no information
25    in this newspaper article or any other ones nearby that
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 1    anyone was complaining about this dam blocking
 2    navigability on the river.
 3  Q.   Slide 43.  This is another newspaper article
 4    from 1896.
 5  A.   February 19th, 1896, the Weekly
 6    Journal-Miner, and it's a description about how
 7    dangerous the floods were on the Verde River.
 8        Quote, Some dark morning you here a roar like
 9    a mighty wind tearing through a forest, and here it
10    comes - a solid head of water - swift by reason of its
11    great incline, and dark with the soil of ranchers'
12    valuable land.  Then, when it falls, the work of
13    destruction still goes on.  The high banks, having
14    become saturated, crumble from beneath, and day and
15    night one can hear the sound of large portions of land
16    falling into the water.  I tell you this quiet little
17    Verde River is a brilliant deception.  Every flood we
18    have it changes its current.  One year it ripples up
19    against this side, and next it purrs and murmurs its
20    deceptive little song clear across on the other side,
21    and so back and forth, back and forth, always demanding
22    a toll, and taking it too, with a lavish and liberal
23    hand.  The great question now when one wants to buy a
24    ranch is, will the river take it?  This too is the
25    question in locating irrigation ditches, everything
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 1    must be put as far out of the way of the river as
 2    possible.
 3  Q.   And the newspaper articles we just talked
 4    about, the several articles in the last few slides,
 5    those are just a few of the articles you looked at; is
 6    that right?
 7  A.   There are many more in my report itself that
 8    are a variance on the same thing.
 9  Q.   Okay.  Slide 44.
10        In addition to looking at the documents that
11    you describe, did you also find some historical
12    photographs of the Verde in part of your work?
13  A.   Yes, and that was part of the reason for the
14    revision of the earlier report, because it was easier
15    to find historical photographs now, because of online
16    resources, than it had been previously.
17  Q.   Okay.  Let's go to Slide 45, which is one of
18    the photographs you found.  Can you tell us about that
19    one?
20  A.   I just wanted to add one more general
21    comment, if I could, about the photographs.
22  Q.   Sure.
23  A.   All of the photos that appear in this
24    section, again, are examples, and there are others in
25    my report.  But all of the photos were personally
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 1    obtained by me, either with a research assistant or by
 2    myself.
 3  Q.   Okay.  Slide 45.
 4  A.   This is a man on horseback crossing the Verde
 5    River.  The date and the site are unknown, but you can
 6    clearly see the shallow water.  And this is from the
 7    Jerome Historical Society in Jerome, Arizona.
 8  Q.   And you don't know the date on this one?
 9  A.   No.  It wasn't identified at the Jerome
10    Historical Society either.
11  Q.   Okay.  Slide 46, another photograph?
12  A.   This is a photograph of prehistoric ruins at
13    the confluence of the Verde River in Oak Creek in 1880.
14    The source was the Fort Verde State Historic Park in
15    Camp Verde, Arizona.
16        One of the things I think you should probably
17    note on this is that there are possibly riffles that
18    appear right here and, also, some other ones that
19    appear right there a little further upstream.
20  Q.   Again, I think we've seen this photograph
21    before, in December maybe.
22  A.   Yeah, I can't remember.  Maybe it was
23    Mr. Fuller who used it.  I'm not sure.
24  Q.   Slide 47 is another photograph.  This says
25    "Stereographic photo of the Verde River."  Can you tell
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 1    us what a stereographic photograph is?
 2  A.   These were sort of the rage in the late 19th
 3    century.  They were similar to the toy that we grew up
 4    with where the image was taken by two slightly
 5    off-centered cameras to approximate what your eyes
 6    would see as three-dimensional, and then the photo
 7    would be put together, and when you look through a
 8    viewer with this particular card in it, you would see a
 9    3-D image of the Verde River.
10  Q.   And what does this photograph show?
11  A.   This particular photograph shows dual
12    channels and sandbars, and, again, both pictures are
13    essentially the same.  It was intended to be
14    stereographic.  But you can see a secondary channel
15    that I believe starts up here and then comes down
16    there.  And you also see a gravel bar here and another
17    one and some riffles right in there.
18        This is from the Sharlot Hall Museum in
19    Prescott, Arizona.
20  Q.   Okay.  Slide 48 is another photograph, right?
21  A.   Yes.  This one is also from the Sharlot Hall
22    Museum, approximately 1880.  And, again, you can see
23    the riffles in the river here, and both images are
24    essentially the same on either side.
25  Q.   Okay.  Slide 49 is another set of
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 1    photographs, right?
 2  A.   Yes.  This one is also from Sharlot Hall
 3    Museum.  It's also around 1880.  It's a couple of
 4    horses with a rider crossing the Verde River.  The site
 5    is unknown.
 6  Q.   Okay.  Slide 50, is that another photograph?
 7  A.   This is a photograph.  The source is the Fort
 8    Verde State Historic Park.  It shows residents, I'm
 9    assuming from Camp Verde, on a sand or a gravel bar in
10    the river around 1885, and the quality is not very
11    good, but you can also see some riffles in it here.
12        COMMISSIONER ALLEN: Mr. Chairman,
13    question.
14        CHAIRMAN NOBLE: Yes.
15        COMMISSIONER ALLEN: Is that above or
16    below Camp Verde?
17        THE WITNESS: It's not identified in the
18    source.
19        COMMISSIONER ALLEN: Okay.
20        THE WITNESS: If it had -- if they had
21    had had in the archival listing where it was located, I
22    would have included that.
23        BY MR. MCGINNIS: 
24  Q.   Slide 51, this is another photograph that I
25    think we did have quite a bit of discussion with
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 1    Mr. Fuller with.  What's the basis?  Where did you get
 2    this photograph?
 3  A.   This copy came from the Fort Verde State
 4    Historic Park in Camp Verde, Arizona, and it shows a
 5    couple of men in a small boat on the Verde River.  The
 6    Fort Verde State Historic Park did not identify the
 7    location of where the boat was.  It was my recollection
 8    there was quite a bit of discussion about where the
 9    location might have been based on various, perhaps, as
10    Mr. Fuller's experience on the river.  I'm not sure,
11    though.
12  Q.   But the original source that you got this
13    photograph from doesn't say where it is?
14  A.   No.  That's correct.
15        MR. BREEDLOVE: I've got a question
16    about that slide.  Is that a line that's across the
17    river there, just up from the boat?  You can kind of
18    see it.  Or is that just a scratch on the picture?
19        THE WITNESS: I would assume it's a
20    scratch on the picture.  I don't know for sure.
21        BY MR. MCGINNIS: 
22  Q.   Breedlove's got better eyes than I do,
23    because I didn't see that.
24        CHAIRMAN NOBLE: Mr. Breedlove has no
25    idea what we're talking about with a stereograph.
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 1        MR. BREEDLOVE: I've never seen one in
 2    person, but I paid attention to these.
 3        CHAIRMAN NOBLE: I've heard stories.
 4        MR. MCGINNIS: I carried one around the
 5    country when I was a child facing backwards in the back
 6    of a station wagon.
 7        BY MR. MCGINNIS: 
 8  Q.   Is that all you have to say about Slide 51?
 9  A.   Yes.
10  Q.   Slide 52, is that another photograph that
11    actually also shows up on the cover of your report,
12    right?
13  A.   That's correct.
14        This is also from the Fort Verde State
15    Historic Park.  This one, they did identify it as being
16    at Cottonwood Ford near Fort Verde, although the date
17    is approximately 1885, and it shows cattle walking
18    across a gravel bar in the river.  Also, some of them
19    are standing in the water.
20  Q.   Slide 53, is that another photograph that you
21    located?
22  A.   This is, yes, a photograph that I located at
23    Arizona State University in Tempe.  It's the Verde
24    River near Clarkdale in March 1914, and it clearly
25    shows riffles in the river here, and I'm thinking this
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 1    is a split in the channel there as well.
 2  Q.   Slide 54 is another photograph we've seen
 3    before in this proceeding, right?
 4  A.   Yes.  This is from the Jerome Historical
 5    Society, a photograph that I obtained this copy from.
 6    This is cars fording the Verde River near Bridgeport in
 7    1914, according to the Historical Society's records.
 8  Q.   Okay.  How about Slide 55?
 9  A.   This is also another photograph from the
10    Jerome Historical Society.  It's the Verde River flood
11    on January 28th, 1916.
12  Q.   Okay.  Does this say where it's at?
13  A.   No, it is not identified precisely.
14  Q.   What about the writing there on the bottom of
15    the photograph; what's that say?
16  A.   Oh, United Verde Copper Company's smelter.
17  Q.   Is this Clarkdale?
18  A.   Yes, Clarkdale.  Thank you.
19  Q.   Even I could see that.
20        Slide 56, another photograph?
21  A.   This is a photograph from the U.S. National
22    Archives Branch in Denver, Colorado.  I obtained my
23    copy there.  This is the proposed Horseshoe Dam site
24    around 1920, and you can clearly see that there's a
25    dual channel here and some shallow water and a gravel
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 1    bar.  This is from the records of the Bureau of
 2    Reclamation at the National Archives Branch.
 3  Q.   Okay.  Slide 57 is another photograph, right?
 4  A.   Yes.  This is the Camp Verde dam site.
 5    Again, this is from the records of the Bureau of
 6    Reclamation, which at the time was conducting studies
 7    where they might build dams on the Verde.  It's from
 8    the U.S. National Archives Branch in Denver, and you
 9    can clearly see that there are riffles and a very
10    shallow channel right in through here.
11  Q.   Okay.  Slide 58?
12  A.   Again, this is the Camp Verde dam site around
13    1920.  It's from the records of the Bureau of
14    Reclamation in Denver at the National Archives Branch
15    there, and you clearly can see the rough channel there.
16    Perhaps someone who is more familiar with boating on
17    the Verde than I am, but I'm thinking that maybe this
18    might be near Verde Falls.
19  Q.   Okay.  Slide 59 is another photograph from
20    1932, right?
21  A.   This one's somewhere in the lower Verde
22    River, 1932.  The source was the Arizona Historical
23    Society in Tucson, and you can see gravel bars and
24    riffles and so on in the photograph.
25  Q.   Slide 60, another photograph?
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 1  A.   Another photograph, site unknown on the Verde
 2    River around 1932.  It's from the Arizona Historical
 3    Society in Tucson, and you can see the shallow channel
 4    and riffles and so forth in there.
 5  Q.   Slide 61, what's that?
 6  A.   This is a photograph from the records of the
 7    Bureau of Reclamation at the National Archives Branch
 8    in Denver that I obtained there.  The notations were on
 9    the photograph.  They're not anything that I did or
10    anybody else did, other than, I guess, somebody in the
11    Bureau of Reclamation Office.
12        And this was part of the examination of the
13    Verde River for possible dam sites, and the author, the
14    photographer or an engineer has drawn in where
15    different dam sites might take place.  You can see the
16    narrow channel, and I think this is a gravel bar over
17    here and so forth.
18  Q.   Okay.  Let's move on to Slide 62.
19        In addition to your work on the Verde, have
20    you, in the context of your work on the different
21    rivers for the Commission, also taken a look at
22    historical navigation on the Colorado River?
23  A.   Yes.  I thought it would be useful just to
24    include some sort of information, primarily
25    photographs, about what types of watercraft were used
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 1    on a river that was navigable; and that's what this
 2    section of the report deals with.
 3  Q.   Okay.  Slide 63, does that relate to some
 4    research you did regarding Lieutenant J.C. Ives on the
 5    Colorado?
 6  A.   Yes.  Ives had been sent in the mid 1850s to
 7    investigate the navigability of the Colorado River.  He
 8    provided a written report to Congress and later noted
 9    that the Colorado was extremely difficult to navigate
10    because, as he wrote, quote, the channel is exceedingly
11    circuitous and constantly shifting.
12        And these were characteristics, also, that
13    had been describing the Verde River.
14        He also noted the repeated presence of
15    sandbars and shoals, but he added, quote, boats rarely
16    make a trip between tide water and Fort Yuma without
17    grounding many times a day.  By working them about in
18    the shifting sand...and as a last resort, by lightening
19    the boat of the cargo, these shoals may always be
20    passed with more or less labor.
21  Q.   This was in the mid 1800s?
22  A.   He did the study in the mid 1850s and then he
23    reported to Congress.
24  Q.   And his boat, that boat was pretty large,
25    right?
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 1  A.   Yes.  This is the boat that he took on his
 2    expedition.  The boat Explorer it was called.
 3  Q.   Okay.  Slide 64, is that another depiction of
 4    the Ives expedition?
 5  A.   This is a drawing of the Ives exploration of
 6    the Colorado, and here, because the river is so
 7    shallow, the men are lining the boat by pulling on a
 8    rope attached to the boat to bring it up the river
 9    through the rapids.
10  Q.   Slide 65 then, is that a photograph of
11    Mr. Powell?
12  A.   Yes, John Wesley Powell made, as everyone
13    knows, two expeditions through the Grand Canyon; the
14    first in 1869, and then again in 1871 to '72.
15        He made it clear after his first trip that
16    while he had survived the experience, the multitude of
17    rapids and other obstacles along this portion of the
18    Colorado River made it hardly practicable as a possible
19    water-based access to the interior of North America.
20        And, in fact, his experiences and those of
21    his crew on the first trip proved to be so frightening
22    that several crew members opted to climb out of the
23    canyon, where they were subsequently killed by Indians.
24  Q.   So they had problems navigating even on the
25    Colorado in the mid 1800s; is that right?
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 1  A.   That's correct.  And it's my understanding
 2    that the Colorado River carries considerably more water
 3    than the Verde.
 4  Q.   Okay.  Slide 66 then.  Is this more of the
 5    Powell expedition?
 6  A.   This is another view of the Powell
 7    expedition, and if you notice, tied onto the boat is an
 8    armchair, and that's where John Wesley Powell would sit
 9    to direct the expedition as they went through the
10    rapids on the Colorado River.
11        The second expedition, by the way -- the
12    first expedition he did not bring a photographer, but
13    these photographs we're looking at now were from the
14    second expedition, where he did bring a photographer.
15  Q.   His boat looks like it's substantially
16    smaller than the Ives boat; is that right?
17  A.   Yes.
18  Q.   Okay.  Slide 67 then.
19  A.   This is Powell's crew with their dories in
20    the Grand Canyon in 1871 to '72.  It's from the
21    National Park Service online photo collection.
22  Q.   Okay.  Slide 68.  This is another photo of
23    the Powell trip?
24  A.   This is another photo of the Powell trip.
25    You can see in the middle of the photograph one of his
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 1    boats and an individual, and is this from the Library
 2    of Congress in Washington, D.C.
 3  Q.   Okay.  Slide 69, what's that?
 4  A.   This is another one of a stereograph types of
 5    photographs, which, as I indicated, were a very popular
 6    type of photograph in the late 19th and early 20th
 7    century, and it's the Powell expedition through the
 8    Grand Canyon.  It doesn't say exactly where.  But,
 9    again, you can see Powell's armchair; and if you look
10    on the left-hand side of the armchair, that's actually
11    a life preserver that's attached to the arm of the
12    chair.
13  Q.   And just in terms of technology, the chair
14    looks like something he got maybe from his dining room
15    table?
16  A.   Yeah.  It's a regular armchair that's latched
17    on.
18  Q.   Slide 70.
19  A.   This is one of Powell's boats going through
20    the rapids in the Grand Canyon, and it's from the
21    National Park Service online photograph collection.
22  Q.   Slide 71.
23  A.   This one doesn't have anything to do with
24    navigability, but I just like the photograph.  It's
25    Powell's camp, first camp, going through the Grand
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 1    Canyon.
 2  Q.   Slide 72 then.
 3  A.   There was another expedition that also went
 4    through the Grand Canyon about the same time that
 5    Powell was going down through the Grand Canyon, not
 6    going up through the Grand Canyon.  But this is a
 7    boating expedition going upriver as Powell was going
 8    down through the Grand Canyon, and this was commanded
 9    by George M. Wheeler.  And he had been sent by Congress
10    to explore the American West and make topographic maps,
11    as well as to note other characteristics of the area.
12    And they were also supposed to locate the head of
13    navigation on the Colorado River.
14        Wheeler's expedition started from Camp Mohave
15    in Arizona Territory on September 15th, 1871, using
16    small rowboats.  And they made it upstream to the mouth
17    of Diamond Creek, often having to portage around
18    rapids, and they covered 260 miles going upstream in
19    31 days.  And this is a photograph of George Wheeler's
20    expedition leaving Camp Mohave in 1871.
21  Q.   Okay.  Slide 73.
22  A.   This is a stereographic photograph of the
23    Wheeler expedition up the Colorado River at Black
24    Canyon, approximately where Hoover Dam is, and this is
25    from the Library of Congress in Washington.
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 1  Q.   Slide 74, is that another photograph?
 2  A.   This is another photograph of the Wheeler
 3    expedition at what was called Camp Big Horn, and you
 4    can see the boats on the beach right here.
 5  Q.   Okay.  Slide 75, does that slide set forth
 6    your summary of your conclusions regarding navigability
 7    of the Verde River?
 8  A.   Yes, it does.
 9  Q.   Could you tell us those?
10  A.   I examined multitudes of historical documents
11    describing the Verde River at many points in time, both
12    before and near Arizona statehood in 1912.  I looked at
13    a wide spectrum of published and unpublished sources,
14    most of which were primary in nature, including U.S.
15    government and state and territorial materials,
16    historical newspaper accounts, and other archival
17    records and photographs.
18        And it seems to me that from this wealth of
19    information, there's only one conclusion that could be
20    made, which was a conclusion reached by literally
21    hundreds of contemporaneous observers, either who
22    stated it directly or implicitly reached the same
23    conclusion; that the Verde River was not navigable or
24    susceptible of navigation on or before February 14th,
25    1912.
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 1        And I think it's important to note that this
 2    conclusion comes from literally hundreds of documents,
 3    maps, and illustrations created by people who knew the
 4    Verde River as it existed in their own time.  This was
 5    not a reconstruction of the past looking backward.  It
 6    was not a present-day view of boating on the Verde
 7    River superimposed on the past.  But this is what the
 8    people who were there actually at the time had to say
 9    about the Verde River.
10  Q.   So in your work, did you do any hydrologic
11    analysis?
12  A.   No, I did not.
13  Q.   Did you do any geomorphic analysis?
14  A.   No, I did not.
15  Q.   So what you did was looked at all the
16    historical documents; is that right?
17  A.   That's correct.
18  Q.   And the photographs?
19  A.   Yes.
20  Q.   Okay.  And you came to a conclusion based
21    upon that historical information?
22  A.   My conclusion is essentially that of the
23    contemporaneous witnesses; that they all seem to point
24    in the same direction; that the Verde River was not
25    navigable prior to or on February 14th, 1912.
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 1  Q.   And in terms of accumulating a wide variety
 2    of historical documents, synthesizing that information,
 3    and providing that to a court or another tribunal, is
 4    that what historians typically do?
 5  A.   Yes, it is.
 6        MR. MCGINNIS: I don't have any further
 7    questions.
 8        CHAIRMAN NOBLE: Does anyone have any
 9    questions for Dr. Littlefield?
10        Well, then let's move on to lunch.
11        We are going to take a break at this
12    time.
13        (A recess was taken from 10:31 a.m. to
14        10:47 a.m.)
15        CHAIRMAN NOBLE: Are we ready?
16        MS. HERNBRODE: Yes, Mr. Chairman.
17        CHAIRMAN NOBLE: Then please proceed.
18    
19        CROSS-EXAMINATION
20        BY MS. HERNBRODE: 
21  Q.   Good morning, Dr. Littlefield.
22  A.   Good morning.
23  Q.   And I hope to have, after lunch, my
24    technology worked out, but we're going to try to get
25    through it with your report and see how well we do.  So
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 1    if you would bear with me a little bit as I fumble, I
 2    appreciate it.
 3  A.   Okay.
 4  Q.   Okay.  On the Gila River you had not reviewed
 5    your previous work recently and so couldn't talk about
 6    many of the specifics of the research you conducted.
 7        Are we in the same boat on the Verde, or have
 8    you looked at your research more recently on this one?
 9  A.   The research, as I indicated in my direct
10    testimony, is essentially the same in this current
11    report as in the previous one.  I did not specifically
12    go back and -- well, when I prepared this April 3rd,
13    2014 report, I looked at the previous report and
14    basically just added to it in terms of the historical
15    newspaper articles and historical photos and so forth.
16  Q.   Okay.  So, well, let's talk a little bit
17    about your search terms.  You talk about that on Page 4
18    of your report, which you don't need to turn to unless
19    you want to reference it.
20        Did you search for the term boat?
21  A.   Boats?
22  Q.   Yeah, boat.
23  A.   In relation to --
24  Q.   In the newspaper article archive searches or
25    the photograph archive searches, did you search for the
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 1    word boat?
 2  A.   In newspapers it would have brought up
 3    literally millions of hits.
 4  Q.   So is that a no?
 5  A.   That's a no.
 6  Q.   Okay.  Did you search for the term canoe?
 7  A.   Same answer.
 8  Q.   Okay.  Trapper?
 9  A.   Same answer.  It would have been totally
10    wasted time to search those terms.  You need to be much
11    more specific to get things that are relevant to a
12    particular geographic area.
13  Q.   Well, can you limit geographic area and then
14    search for terms like that?
15  A.   You can certainly search for two different
16    keywords, but what you'll wind up getting there is
17    you'll wind up -- if you search for, for example, Verde
18    and boats, you'll wind up getting both boating
19    articles, as well as Verde articles.  So it essentially
20    enlarges the universe of possible hits.
21  Q.   Well, but, for instance, Chronicling America,
22    the online newspaper archive, you can select a state to
23    search in, and then search on a date range, and then
24    search for a boat, can you not?
25  A.   That's correct.
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 1  Q.   And you didn't do that?
 2  A.   I searched for Verde, for example, and it
 3    would have pulled up any articles related to boats on
 4    the Verde if the Verde was mentioned by name.
 5  Q.   Did you search for Perkinsville?
 6  A.   No, I did not.
 7  Q.   But you did search for Paradise Valley?
 8  A.   I don't recall specifically.
 9  Q.   If it says you searched for Paradise Valley
10    in your report, though, you feel pretty comfortable you
11    did that?
12  A.   I don't remember.
13  Q.   Okay.  Could you turn to Page 4?
14  A.   Yes, apparently I did.
15  Q.   Okay.  And you searched for Paradise Valley
16    even though the only connection to the Verde is that
17    the irrigation system for Paradise Valley came from the
18    Verde?
19  A.   This particular list of terms, first of all,
20    as I point out, I say that some of the terms -- so I'm
21    clearly not listing all of them here -- most commonly
22    used were, and these were terms that actually date back
23    to the first Verde River report that I did where I knew
24    very little about it.  So as I picked up terms as I
25    gradually increased my knowledge of the area, I added
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 1    other search terms.  But these are just examples.  It's
 2    not intended to be an all-inclusive list, and I frankly
 3    don't remember what search terms I used 15 years ago.
 4  Q.   Okay.  But you do remember what search terms
 5    you used in preparing this report?
 6  A.   Some of the ones that would have been listed
 7    here, but I probably would have focused primarily just
 8    on the word Verde.
 9  Q.   Okay.  Are you aware that the Verde has gone
10    by several different names in historic times?
11  A.   No, I'm not.  Well, there was one mentioned
12    in my PowerPoint, but I don't know any other previous
13    names.
14  Q.   Okay.  So you didn't search for the
15    San Francisco or Rio Azul?
16  A.   No, I did not.
17  Q.   Did you look at Chronicling America from the
18    Library of Congress?
19  A.   Yes.
20  Q.   And the Arizona Memory Project from the
21    Arizona Department of Library and Archives?
22  A.   Yes.
23  Q.   And you looked at photographs in SRP's
24    collection?
25  A.   Yes.
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 1  Q.   And you included demonstrative photos from
 2    that collection in Chapter 4?
 3  A.   Whatever is in Chapter 4 is whatever's there.
 4  Q.   Okay.  Well --
 5  A.   Let me qualify that.  The photographs that
 6    are in Chapter 4 were from the earlier versions of my
 7    report.  I did no further additional research at SRP.
 8  Q.   Okay.  So if you'll turn to Page 8 of your
 9    report, you say in the third paragraph down there,
10    "Copies of particularly demonstrative photos have been
11    reproduced in Chapter 4 of this report," correct?
12  A.   Where are you on Page 8?
13  Q.   Third full paragraph down, the paragraph
14    starts "The Salt River Project Archives."
15  A.   Oh, yes, I see it.
16  Q.   Okay.  Can you point out which photos in
17    Chapter 4 came from SRP?  Because I didn't find any.
18  A.   Then I guess I didn't reproduce any.
19  Q.   What would constitute, in your mind, a
20    relevant photo of the Verde River?
21  A.   The same qualities of the photos that I
22    reproduced in my PowerPoint and the other photos that
23    are in this particular report.
24  Q.   Which are?  Did you reproduce every photo
25    that showed the river?
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 1  A.   No, I did not.
 2  Q.   Okay.  Did you -- what were your
 3    qualifications for deciding whether a photo went in or
 4    not?
 5  A.   If it showed anything that would have shed
 6    some light on the navigability of the Verde River.
 7  Q.   So if -- I need some more details about that.
 8    I'm not sure I'm understanding what your qualifications
 9    are.
10        So were you looking for photos that showed
11    water?
12  A.   If it showed the channel of the Verde River
13    and I thought it was a useful illustration, then I
14    would have included it.
15  Q.   Okay.  So there may have been a lot of other
16    photos showing the channel of the Verde River you chose
17    not to include?
18  A.   Correct.
19  Q.   How about photos that showed boats; did you
20    include every photo you found that showed a boat?
21  A.   I don't recall that there were a lot of
22    photos showing boats.  There were at least two that I
23    showed in my PowerPoint, one of the boat tied up at the
24    flood at, I think it was, Clarkdale; and then there was
25    also the one that has been discussed in great detail of
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 1    the two soldiers.
 2        I don't know whether I -- if there were other
 3    boating photos or not.
 4  Q.   Did you look anywhere else for historic
 5    photography collections other than at SRP, State Parks,
 6    Prescott Historical Society, or the Arizona Historical
 7    Society?
 8  A.   I listed them all in one of the other earlier
 9    slides in my report, and I did not go to the Prescott
10    Historical Society.  I went to Sharlot Hall in
11    Prescott.
12  Q.   You're aware that Sharlot Hall is actually
13    the Prescott Historical Society?
14  A.   I didn't realize that, no.
15  Q.   So you didn't look for historic photography
16    collections from works of private photograph -- let me
17    try that again.
18        You didn't look for collections from private
19    photographers that may have operated in the Verde area
20    in the 1800s?
21  A.   If those photographs were available at a
22    public archive or a University or some other source, I
23    would have looked at them.
24  Q.   As a historian, I would imagine you have a
25    much greater ability to access primary manuscripts and
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 1    works than your average amateur researcher; is that
 2    correct?
 3  A.   I don't believe that is correct.  Pretty much
 4    anybody can do research at any archive with the
 5    permission of the archivist.  In most cases all you
 6    have to do is fill out a form stating who you are, show
 7    some identification, tell the archivist what you're
 8    interested in, and, generally speaking, they will allow
 9    you in.
10        That's certainly the policy at the National
11    Archives.  It's certainly the policy at the Arizona
12    State Archives.  It's the policy of pretty much any
13    University archive that I've ever been to.
14        So you don't have to be special in order to
15    get into these archives.
16  Q.   Huntington?
17  A.   The Huntington I did not go to.
18  Q.   So --
19  A.   Huntington is somewhat of an anomaly, in that
20    they do require letters of references and all kinds of
21    background checks and that sort of thing.
22  Q.   If I understand your testimony about primary
23    and secondary sources, your report itself is a
24    secondary source; is that correct?
25  A.   It would essentially be a secondary source,
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 1    yes.
 2  Q.   Is it common for historians to provide a list
 3    of works cited when they produce a paper?
 4  A.   The works cited are the works that appear in
 5    my footnotes.
 6  Q.   But you don't have a list at the end citing,
 7    listing all of the works that you cited?
 8  A.   It would have been redundant.  There would be
 9    no need to.
10  Q.   Do you think there's a difference between how
11    a farmer or a boater might describe a river?
12  A.   As I indicated in my PowerPoint and, also, in
13    my report, there are literally hundreds and hundreds of
14    documents with descriptions of the Verde River, either
15    implicitly or directly, and they all describe the river
16    in different ways depending on what they're doing and
17    how they are experiencing the river.
18        So the answer to your question is, yes, and
19    there would be many more as well.
20  Q.   Well, let's digress a little bit.  I actually
21    counted the people listed in your report, and there are
22    92 of them.  Does that surprise you?
23  A.   In the report?
24  Q.   Yes.
25  A.   I have no idea, but I'll take your word for
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 1    it.
 2  Q.   Okay.  So you would agree there's a
 3    difference between how a farmer or a boater might
 4    describe a particular river?
 5  A.   I would assume so.
 6  Q.   And there might be a difference between how
 7    an Easterner and someone who grew up here might
 8    describe a particular river?
 9  A.   I would assume that would be true as well.
10  Q.   Okay.  Let's talk a little bit about your
11    criteria for navigability.  If a river can be crossed
12    on foot, is it your opinion that that makes it
13    nonnavigable?
14  A.   I don't have an opinion on navigability.
15    What I'm offering here are the opinions of all the
16    historical characters who interacted with the Verde
17    River.
18        Cumulatively, I think they tend to show
19    something as a massive body of evidence; but I do not
20    have a legal opinion, as I pointed out in the
21    PowerPoint, as to whether the Verde is navigable or
22    not.
23  Q.   Well, you've characterized people's opinions
24    about things as saying that that person believed the
25    Verde was nonnavigable, despite the fact that they
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 1    never said that in their statement.
 2        So I'm asking you.  You say things like
 3    because it shows there's a road or because they
 4    describe crossing the river on foot, that that means
 5    it's nonnavigable.  So, clearly, you must have decided
 6    that there's some threshold for navigability there,
 7    because the person we have in your report doesn't say
 8    that.
 9        So if you could cross a river on foot, does
10    that make it nonnavigable?
11  A.   I've tried to be very careful in my
12    presentation and, also, in the report, to indicate any
13    descriptions of the river in terms of navigability were
14    the descriptions that were being offered by the
15    particular individual and not my interpretation of
16    them.
17        For example, with the surveyors I indicated
18    that whether they meandered the river or not, I
19    indicated that by the meanders or nonmeanders, that
20    this was consistent with the instructions of the
21    surveyor to either meander a navigable body of water or
22    not meander it.  I try not to let my own
23    interpretations enter into this.
24  Q.   Well, we'll get to the surveyors in probably
25    horrific detail a little bit later here.
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 1        So do you agree that transportation of
 2    commercial good or passengers in a canoe or flatboat is
 3    a commercial use of the river?
 4  A.   Sure.
 5  Q.   Okay.  You cite Powell's description of the
 6    Gila Basin Rivers on Pages 81 and 82 of your report.
 7    Debris and fluctuations in flow are, in your words --
 8    oh, boy.  Demonstrate that there's -- demonstrate
 9    nonnavigability.
10  A.   And where are you on this one?
11  Q.   Pages 81 and 82.  I'm having trouble
12    pronouncing the word, which is why I'm avoiding it.
13    I'm looking at the second to last sentence on the first
14    paragraph at the top of 82.
15        So debris and fluctuations in flow makes a
16    river unreliable for commerce or recreation, in your
17    mind; is that correct?
18  A.   That's correct.
19  Q.   Okay.  How do you explain the thousands of
20    people who use the Verde for recreation today?
21  A.   I can't explain it.
22  Q.   Okay.  I assume if you had found anyone
23    saying that the Verde was dry, you would have included
24    that in your report?
25  A.   Yes.
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 1  Q.   And you didn't find any?
 2  A.   No.
 3  Q.   Okay.  You testified on the Gila that your
 4    standard for navigability is that a river has to have
 5    regular and reliable navigation.  Is that still true?
 6  A.   That's my understanding of what various court
 7    cases have indicated.
 8  Q.   Even if we're talking about susceptibility?
 9  A.   That's my understanding.
10  Q.   If Arizona were becoming a state today, would
11    the Verde River, in your opinion, be navigable?
12  A.   I don't know.
13  Q.   Well, we have thousands of people using the
14    Verde every day in small boats.  Small boats, you said,
15    are -- can show navigability.  Thousands of people seem
16    like a lot of people.
17        Would the Verde River be navigable?
18  A.   I don't know.
19  Q.   Okay.  Because none of those people have said
20    so?  Because we have Mr. Van Gasse who said this
21    morning he thought it was navigable.
22  A.   I don't know.  It seems to me that that's a
23    legal conclusion, and as I indicated on my direct
24    testimony, I have tried to stay away from that.
25  Q.   Were any of the historical figures in your
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 1    report applying The Daniel Ball test to determine if
 2    the Verde was navigable?
 3  A.   You mean did, for example, one of the farmers
 4    come out there and say The Daniel Ball --
 5  Q.   Was he using The Daniel Ball test?
 6  A.   I think every single one of them came out
 7    there and said I understand The Steamer Daniel Ball
 8    case, and it provides the following, and, therefore, I
 9    can determine whether the Verde is navigable or not.
10        In fact, I think I had hundreds of examples
11    to that effect.
12  Q.   You know, sarcasm doesn't actually come
13    through well in transcripts.
14        CHAIRMAN NOBLE: But if you highlighted
15    it...
16        BY MS. HERNBRODE: 
17  Q.   So I take it your answer is, no, nobody's
18    applying The Daniel Ball test?
19  A.   No one stood out there and said I understand
20    The Daniel Ball case and, therefore, I'm deciding the
21    river's navigable or not.
22  Q.   All right.  Is there a difference, in your
23    mind, between an observer's conclusion whether or not a
24    river is navigable and their observations the river is
25    X number of feet deep and Y number of feet wide?
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 1  A.   Would you repeat --
 2  Q.   Is there a difference, in your mind, between
 3    a historical observer's conclusion the river is
 4    navigable or not, as an example, or their observations
 5    the river, as I see it today, is 4 feet deep and
 6    25 feet wide?
 7  A.   It would depend on the particular comment of
 8    the individual.  They could be interchangeable.  They
 9    might be more specific to one or the other.
10  Q.   So you don't think it's more valuable for the
11    Commission to look at the descriptions of what people
12    actually saw, rather than their conclusions that they
13    drew from their observation?
14  A.   No, I think the statements, for example, the
15    Arizona Territorial Legislature, which offered the
16    conclusion that the only navigable river in Arizona was
17    the Colorado River, I think those carry more weight
18    than an observation.
19        And, likewise, I forgot which newspaper
20    article it was where the editor was attempting to
21    answer questions about Yavapai County and the editor
22    talked about all the various virtues of the county and
23    then he said the only -- but we have no navigable
24    rivers.
25        I think those particular statements are
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 1    certainly more useful than simple observations.  But I
 2    think you have to consider the overall package of the
 3    hundreds and hundreds of different examples and
 4    consider them all together and weight some of them more
 5    than others, depending on whatever you're looking for.
 6  Q.   So you think those conclusions are more
 7    important than the observations, even though those
 8    folks are not applying The Daniel Ball test?
 9  A.   Yes, absolutely.
10  Q.   Okay.  Are you aware that many or most, if
11    not all, of the territorial legislators and officials
12    also had financial interests in the railroad and toll
13    road industries?
14  A.   I have no idea of what their financial
15    interests were.
16  Q.   So if they had such a financial interest,
17    wouldn't that indicate, give them a pretty good reason
18    for saying there were no other navigable rivers in the
19    state?
20  A.   I don't know what their reasons were for
21    offering that conclusion.
22  Q.   All right.  Okay, let's talk a little bit
23    about the surveys.
24        Once again, you relied on the White Book for
25    your information about survey manuals?
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 1  A.   Correct.
 2  Q.   And I think you said last time you had not
 3    read the entire book.  Is that still correct?
 4  A.   That's still correct.
 5  Q.   All right.  You would still agree surveyors
 6    aren't perfect?
 7  A.   That's correct, and I indicated that earlier
 8    today.
 9  Q.   And you would agree there's no good
10    definition of navigable that was provided to the
11    surveyors?
12  A.   As far as I'm aware.
13  Q.   And that there were survey -- I think you
14    mentioned this as well; that there were survey and
15    patent frauds that happened in Arizona and elsewhere in
16    the country?
17  A.   That's correct.
18  Q.   And that there were instances where surveyors
19    did not meander navigable rivers, even though their
20    instructions told them to?
21  A.   That's correct also.
22  Q.   Okay.  And unlike on the Gila, less of the
23    Verde survey information was applicable or available to
24    you, correct?
25  A.   I'm sorry?
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 1  Q.   Unlike the Gila, less of the survey
 2    information for the Verde was available or applicable?
 3  A.   That's correct, because some portions of it
 4    weren't surveyed until substantially after statehood,
 5    and I think there were some portions that weren't
 6    surveyed at all.  I mean, maybe recently they have
 7    been.  But I only used the survey information prior to
 8    statehood.
 9  Q.   Did any surveyor use, in any of their
10    documents, the word nonnavigable as it applied to the
11    Verde River?  I understand that it's your opinion that
12    some of their actions indicate they thought it was
13    nonnavigable.  Did they ever use that word?
14  A.   Not that I'm aware of.
15  Q.   Okay.  Let's talk about Mr. Farmer.
16        So very close to the time of statehood
17    Mr. Contzen, in February 1902, and Mr. Farmer, in
18    January through February 1911, surveyed from the
19    confluence of the Salt and Verde up to the area around
20    Fort McDowell; is that correct?
21  A.   Yes.
22  Q.   And Mr. Farmer meandered the river in all
23    three sections?
24  A.   I don't remember the specifics.  If that's
25    what I have in my report, then that's what he did.
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 1  Q.   Okay.  And Mr. Contzen also meandered the
 2    river?
 3  A.   If that's what's in my report, I'll take your
 4    word for it.
 5  Q.   Well, let's look at Page 27 of your report.
 6        If you look through that, does that refresh
 7    your memory as to whether Mr. Farmer meandered all
 8    three sections?
 9  A.   Yes, he did.
10  Q.   Okay.  And Mr. Contzen as well?
11  A.   Correct.
12  Q.   All right.  And I think you say the
13    instructions that Mr. Farmer and Mr. Contzen were
14    operating under indicate the river could be meandered
15    either because it's more than 3 chains wide or because
16    it's navigable; is that correct?
17  A.   That's correct.
18  Q.   Okay.  Those aren't either/or propositions,
19    are they?
20  A.   They could be both.
21  Q.   Okay.  So rivers more than 3 chains wide can
22    be navigable?
23  A.   Yes.
24  Q.   Did you provide the Commission a copy of the
25    survey for township 4 north, range 7 east?
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 1  A.   I don't remember.
 2  Q.   Okay.  It looks like -- I couldn't find it in
 3    your report.
 4  A.   Okay.
 5  Q.   So if it's not in here, you did not provide
 6    it to the Commission?
 7  A.   I provided to the Commission, I think -- what
 8    I've provided to the Commission is this report and the
 9    PowerPoint.
10  Q.   Okay.  But the information in the PowerPoint
11    came out of your report?
12  A.   Yes.
13  Q.   Okay.  So if it's not in the report, you did
14    not provide it to the Commission?
15  A.   Apparently not.
16  Q.   Okay.  I think Win did provide some copies,
17    but we're going to have to do that after lunch,
18    probably, because I can't show them here.  So we'll
19    circle back to these guys.
20        CHAIRMAN NOBLE: Does that suggest you
21    will not be completed before lunch?
22        MS. HERNBRODE: I think that entirely
23    likely, Mr. Chairman.
24        CHAIRMAN NOBLE: Just asking.
25        MS. HERNBRODE: Although, I'm sure that
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 1    I'm talking a little more rapidly than some folks in
 2    the room would like me to.
 3        CHAIRMAN NOBLE: It's the fingers that
 4    matter.
 5        BY MS. HERNBRODE: 
 6  Q.   Okay.  There's a map up behind you there
 7    that, unfortunately, shows a large chunk of Arizona;
 8    but can you show me on the map there what areas
 9    Mr. Farmer and Mr. Contzen surveyed?
10  A.   Not off the top of my head.
11  Q.   Okay.  I think I have a map that I can show
12    you that will make it a little bit easier.  Again,
13    we'll do that after.
14  A.   Okay.
15  Q.   Did either surveyor note any marshy areas on
16    the Verde?
17  A.   Not to my recollection.
18  Q.   But because neither surveyor noted any
19    boating improvements, didn't use the word navigable or
20    the word nonnavigable, and showed roads and ditches
21    along the river, you conclude they meandered it only
22    because of the width?
23  A.   As I explained earlier this morning, if you
24    take it in the context of all the other survey
25    information along the river, as well as the historical
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 1    documentation, that led me to conclude that the reasons
 2    why they did the meandering were due to the width and
 3    not due to navigability.
 4        If you put -- in other words, if you set it
 5    in historical perspective and don't cherry-pick it and
 6    put it out by itself, I think it's more reasonable that
 7    they meandered it because of the 3 chains requirement,
 8    not because of navigability.
 9  Q.   But leaving aside the other folks that you're
10    dragging into this, Mr. Contzen and Mr. Farmer did not
11    indicate we're meandering this river because it's
12    3 chain wide?
13  A.   One of the things that a historian does is
14    attempts to put things into context, and the only way
15    you can put it into context is by considering all the
16    other information.
17        If you set it aside by itself and don't
18    consider anything else, which is not a proper
19    historical method, then, yes, it could have been that
20    they meandered it because it was navigable.
21        But when you consider it in light of all the
22    other surrounding evidence, it's my conclusion that
23    they probably meandered it because of the 3 chains wide
24    requirement.
25  Q.   What you say in your report is that it was
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 1    nonnavigable not because of the hundreds of other
 2    people, but because they didn't show any boating
 3    improvements; they showed roads and ditches along the
 4    river.  That's the reasons you give us in your report
 5    for why you determined that they were meandering only
 6    because it was 3 chains wide.
 7  A.   As well as all the other surrounding
 8    information, which I did not, apparently, list in my
 9    report.
10        But the whole purpose of writing a historical
11    study is to condense the material to some sort of
12    usable amount of information.  Had I considered -- if I
13    had chosen, at this particular point in my report, to
14    set forth all of the other historical information, then
15    that basically would have meant including everything
16    that I looked at, and then there would have been no
17    report.  It would have simply been thousands and
18    thousands of pages of information.
19        And so ultimately, as a historian, you have
20    to condense the material to some sort of usable format,
21    and that's what I attempted to do in this report.
22        And when you consider not only the examples
23    that I gave here, but also all of the other surrounding
24    information, it was my conclusion that the reason for
25    the meanders was the 3 chains wide requirement and not
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 1    navigability.
 2  Q.   Well, I understand that.  But what I'm trying
 3    to get at here is that you have given us a limited
 4    picture of the information, and you have put a spin on
 5    it.  You've said it's navigable or nonnavigable.  I
 6    understand putting that spin on it when the person who
 7    you're reporting from has said that, when you have the
 8    Territorial Legislature saying it's nonnavigable or
 9    not.  That, okay, they said that.
10        But you've taken somebody who did not profess
11    an opinion and who has two entirely reasonable reasons
12    for doing what they did, and you've chosen one of them.
13    And I think that you've -- I'm asking why you chose to
14    do that.  And you're telling me roads and ditches,
15    boating improvements, and now you're telling me and the
16    context of everything else.
17  A.   That's correct.
18  Q.   All right.  You understand that a river
19    doesn't have to have actual navigation to be navigable,
20    correct?
21  A.   That's correct.
22  Q.   And refresh my memory.  What's your boating
23    experience?
24  A.   I've been through the Grand Canyon on a raft.
25    I have, on very rare occasions, occasionally been out
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 1    on a rented rowboat or a rented canoe.  Other than
 2    that, I don't have a great deal of boating experience.
 3    I've been on larger ships too, but nothing that would
 4    fit on the Verde River.
 5  Q.   So when Mr. Farmer notes a portion of the
 6    river is 1 feet deep with sandbars on the bank, why do
 7    you conclude that made the river difficult to navigate?
 8  A.   I think I've already explained that multiple
 9    times.
10  Q.   Well, try again, because obviously I didn't
11    get it.
12  A.   Because when you consider his commentary in
13    light of the larger picture of the universe of
14    historical documents about the Verde River, especially
15    in this particular part of the area, it is more
16    reasonable, in my mind, to conclude that the reason why
17    he did the meanders was because the river was over
18    3 chains wide.
19        It could have been, I will grant you that,
20    that maybe he did the meanders because he thought it
21    was navigable.  But in my mind, the more reasonable
22    conclusion, given the larger surrounding documentation,
23    is that he probably did it because of the 3 chains wide
24    requirement.
25  Q.   Okay.  Well, let's look at the passage on
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 1    Page 31 where Mr. Farmer is talking about the river.
 2    And, actually, if you could bring up Page 31 on the
 3    PowerPoint.
 4  A.   Are you talking about the PowerPoint?
 5  Q.   I'm sorry, in your report here that's up on
 6    the screen.
 7  A.   I don't have it.
 8  Q.   It's on here.  That's your report, actually,
 9    I believe.
10  A.   This is the PowerPoint.
11  Q.   Oh, okay.  We've loaded your report on there.
12  A.   Okay.
13  Q.   Dr. Mussetter was kind enough to do that for
14    me.
15  A.   Okay.  I'm not sure how to navigate to it.
16  Q.   I'll give it a shot, and if we can't do it --
17        DR. MUSSETTER: If you just hit the
18    escape.
19        Here.
20        MS. HERNBRODE: Yes, please.  Thank you
21    so much.
22        THE WITNESS: And I don't know how to
23    get down to 31.
24        I think she just shut out the PowerPoint
25    too.


www.coashandcoash.com                 Phoenix, AZ


Page 1584


 1        DR. MUSSETTER: It's still there.
 2        (An off-the-record discussion ensued.)
 3        BY MS. HERNBRODE: 
 4  Q.   Okay, we'll do without it.
 5        All right.  Let me read that passage.
 6        "3.36," and you've inserted the word "chains"
 7    there, right?
 8  A.   Yes.
 9  Q.   Okay.
10        "Enter shallow channel of Verde River, 1 foot
11    deep, course southeast.  8 chains Leave channel; thence
12    across sandbar, parallel to bank.  15 chains The right
13    bank of main channel, course southeast.  21.9 chains
14    The left bank of Verde River, 8 feet high."
15        Did I read it correctly?
16  A.   Yes.
17  Q.   And you added the word "chains"?
18  A.   Right.
19  Q.   And a chain is 66 feet long?
20  A.   Yes.
21  Q.   So is it really chains the survey is talking
22    about there, or could it be feet or some other smaller
23    measurement?  And I just did the math on the 3.36.
24  A.   It should have been links.
25  Q.   Okay.  Because that's like --
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 1  A.   Yeah.  No, it should have been links.
 2  Q.   -- that's really wide.
 3        So let's see if we can parse this out.
 4        He enters the shallow channel of the Verde,
 5    goes 8 links, leaves the channel --
 6  A.   Right.
 7  Q.   -- crosses a sandbar, and then he hits the
 8    right and then left bank of the main channel and then
 9    climbs out of the river?
10  A.   Essentially, yes.
11  Q.   So Mr. Farmer was talking about a side
12    channel of the Verde being a foot deep, not the main
13    channel; is that correct?
14  A.   This is what he had in his field notes.  I
15    don't know.
16  Q.   Well, does it make sense to you that he's
17    describing a side channel of the Verde?  Because he
18    does talk about the main channel a little bit later
19    down.
20  A.   Yes, he's talking about crossing two
21    channels.
22  Q.   Okay.  On Page 31 you say something else I
23    thought was interesting.  You state then in nearly
24    every instance where Mr. Farmer noted the width of the
25    bed, it was over 3 chains.
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 1        How many times was it less than 3 chains
 2    wide?
 3  A.   I don't know.  I would have to go back to the
 4    field notes.
 5  Q.   More than once?
 6  A.   It could have been.
 7  Q.   Less than five times?
 8  A.   I don't know, as I said.
 9  Q.   And you don't have the field notes with you
10    today?
11  A.   No, I do not.
12  Q.   Okay.  So in those cases where it's less than
13    3 chains wide, if it wasn't navigable, he wasn't
14    following the instructions?
15  A.   Again, I don't have the field notes, so I'm
16    just telling you what I -- he, apparently, in some
17    cases found the channel was less than 3 chains, but
18    perhaps in the majority of them he found it was more
19    than 3 chains, but I don't know.
20  Q.   But where the channel is less than 3 chains
21    wide, the instructions say meander only if it's
22    navigable or more than 3 chains wide, he's not
23    following these instructions if he's meandering and
24    it's less than 3 chains wide?
25  A.   As I indicated this morning, these surveys
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 1    were not infallible.  These surveyors did the best they
 2    could under very difficult circumstances when they were
 3    out in the field, and they weren't perfect in how they
 4    recorded things.  So I can't explain why he did what he
 5    did.
 6  Q.   Okay.  At one point Mr. Farmer does give us
 7    an idea of what he means, where he says that in its
 8    very low condition, the Verde was 2 and a half to
 9    4 feet deep; is that correct?
10  A.   Could you tell me where you're looking at?
11  Q.   Page 32 of your report, the last sentence on
12    that page.
13  A.   Yes, that's what he said.
14  Q.   You sat here through most of the Gila River
15    hearings, correct?
16  A.   Yes.  I was not here for the last day of it.
17  Q.   And you're aware that --
18  A.   Or no, I -- the Gila?
19  Q.   Yeah.
20  A.   I don't remember whether I was here for all
21    of that or not.
22  Q.   I think you missed a couple of days.
23  A.   I'm confusing it with the December hearing on
24    the Verde.
25  Q.   You're aware, though, that the navigability
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 1    and the nonnavigability folks have different ideas
 2    about how much water is required for nav -- how much
 3    depth is required for navigability, correct?
 4  A.   That's what I understood from the discussion,
 5    yes.
 6  Q.   And you're aware that even the
 7    nonnavigability folks think that 3 feet is a good depth
 8    for navigation?
 9  A.   I don't recall specifically.
10  Q.   All right.  When you talk about shallow
11    water, what kind of depths are you saying is shallow?
12  A.   Are you talking about where I talked about
13    shallow water?
14  Q.   Yeah, where you say -- for instance, on
15    Page 31 you say "Comparable descriptions of sandbars in
16    shallow water were offered throughout the remainder of
17    the field notes of this survey."
18        When would you characterize a description as
19    shallow water and when would you characterize it as
20    deep water?
21  A.   I was probably referring to a synonym that
22    was used by the surveyor here for both shallow and
23    deep, so -- but, again, without the notes, I don't
24    know, specifically.
25  Q.   Okay.  But if the surveyor says the river is
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 1    5 feet deep, would you characterize that as shallow or
 2    deep?
 3  A.   It would depend on how the surveyor
 4    characterized it.
 5  Q.   He uses no characterization whatsoever.
 6  A.   I don't know.
 7  Q.   So you would just report in your report that
 8    he says it's 5 feet deep and not add a shallow or deep
 9    qualifier to that?
10  A.   I tried to report just what the surveyor
11    said.
12  Q.   Is a river ever shallower in spots and deeper
13    in any other parts?
14  A.   Of course.
15  Q.   Is there any natural river that's a
16    consistent depth from side to side or top to bottom?
17  A.   No, not that I'm aware of.
18  Q.   So when a federal surveyor indicates there's
19    a foot and a half difference in depth on a particular
20    stretch of river, that indicates to you a considerable
21    degree of variation?
22  A.   Say that again.
23  Q.   When a federal surveyor indicates there is a
24    foot and a half difference in depth, that indicates to
25    you a considerable degree of variation?
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 1  A.   I guess that I would have to look at it in
 2    the context of the other comments that the surveyor
 3    made.
 4  Q.   Does the Colorado River have roads next to
 5    it?
 6  A.   Have what?
 7  Q.   The Colorado River have roads that run next
 8    to it?
 9  A.   I don't know.
10  Q.   Does the Mississippi?
11  A.   Again, I don't know.  I would imagine
12    probably the Mississippi does, but I don't know where
13    the Colorado would have roads running next to it.
14  Q.   Okay.  Can you tell me why you think roads
15    indicate nonnavigability?
16  A.   Well, I think I provided an example of that
17    in the PowerPoint this morning in one of the historical
18    figures.  I forgot which one.  It was the one where
19    they described the virtues of Yavapai County and where
20    the person noted that there was no navigable water in
21    the county, but that they did have excellent roads to
22    carry freight.  And that's, you know, a conclusion that
23    I think where the two characteristics were clearly put
24    together.
25  Q.   So if the Territorial Legislature, who you
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 1    said indicated that the Colorado River was navigable,
 2    had simultaneously been seeking money for a road and a
 3    railroad paralleling the river down to the gulf, how
 4    would you explain that?
 5  A.   That's not what they said.  It's a
 6    hypothetical, and I wouldn't be able to answer it
 7    without doing historical research on it.
 8  Q.   Okay.  But in your mind, if you could use a
 9    river, you wouldn't put in a road; is that what you're
10    saying?
11  A.   There could be both.  There could be
12    circumstances where you would want to use a road and
13    circumstances where you would want to use a river.  So
14    there could be both.
15  Q.   Well, you've noted throughout your
16    descriptions of what the surveyors do where they have
17    roads and say that indicates nonnavigability.
18        I'm trying to figure out -- I'm sure that the
19    surveyors noted other things, like there's a house
20    there, the sky is green, the water -- the sky is blue,
21    the water is green.
22        How does a road indicate a river is
23    nonnavigable?
24  A.   It's one of the multiple characteristics
25    that, as I've been saying all along, when you put it in
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 1    the bigger context, it's one thing to consider in
 2    making a determination of navigability.  It's possible
 3    the road could have been next to a navigable river.
 4    It's also possible it was there because the river was
 5    not navigable.  It's something that you have to take in
 6    the broader context of all the other evidence in order
 7    to figure out which way the evidence leans.
 8  Q.   Well, that seems to be a neutral factor then.
 9    If the answer could be A or B, then it doesn't lean on
10    one way or the other.
11  A.   No, that's not correct.  As I've been saying
12    all along, when you consider all of the other
13    historical evidence, it can make the weight shift more
14    toward one interpretation than the other.
15  Q.   Okay.  A section is a square mile, correct?
16  A.   Yes.
17  Q.   Is there a docking facility every mile on the
18    Columbia River?
19  A.   I have no idea.
20  Q.   Okay.  Do you know if they run oceangoing
21    vessels up the Columbia River?
22  A.   I don't know either.
23  Q.   So you don't know if it's navigable or not?
24  A.   No, I don't.
25  Q.   All right.
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 1  A.   Well, I know that there are large ships that
 2    go up the Columbia, yes.
 3  Q.   Are there any agricultural diversions on the
 4    Columbia or Mississippi or Colorado?
 5  A.   I don't know.  On the Colorado, I would
 6    imagine so.  I don't know about the Mississippi or the
 7    Columbia.
 8  Q.   And you would agree the Colorado is
 9    navigable?
10  A.   That's what the general opinion of historical
11    parties were.
12  Q.   Okay.  So the next set of surveys you talk
13    about were Foster's five surveys of the Verde Valley in
14    sections township 13 north, range 5 east in December
15    1873 --
16  A.   Right.
17  Q.   -- township 14 north, range 4 east; township
18    15 north, range 4 east; township 15 north, range 3
19    east; and township 16 north, range 3 east, all in 1873
20    and 1877, correct?
21  A.   Yes.
22  Q.   Were there any instances here where
23    Mr. Foster meandered both banks of the Verde?
24  A.   Without going back into my report, I don't
25    remember.
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 1  Q.   You would have noted if he had?
 2  A.   My recollection is that he didn't, because a
 3    subsequent survey of the area, a later surveyor, did
 4    meander at least part of that; but Foster did not.
 5    That's my recollection; but I'm sure if that's
 6    incorrect, you'll let me know.
 7  Q.   Well, in your report you talk about, really,
 8    only one of those surveys, because in your opinion, the
 9    descriptions of the river were similar throughout.
10  A.   That's right.
11  Q.   So what applied to one applied to all.
12        Mr. Foster noted that the Verde, in 1873, had
13    well-defined banks, a gentle current, and an average
14    depth of 3 feet that did not vary significantly over
15    the course of the year; is that correct?
16  A.   That's what he said.
17  Q.   And in his 1877 surveys, Mr. Foster notes an
18    irrigation dam and an irrigation ditch in that pack of
19    surveys?
20  A.   If that's what I have in my report, then
21    that's what he said.
22  Q.   He also notes that the river in township 15
23    north, range 4 east is 66 feet wide.  And I'll warn you
24    this is not from your report.  This is from Mr. Win's
25    materials, where he provided the surveyors' notes.
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 1  A.   I'm not familiar with the details of the
 2    information that Mr. Win provided.  I was here for his
 3    testimony, though.
 4  Q.   You didn't look at his copies of the
 5    surveyors' notes or surveyors' maps that he provided?
 6  A.   No.
 7  Q.   Okay.  Well, we'll circle back around to that
 8    one.
 9        And, again, there was a road paralleling the
10    Verde, but we agree that roads parallel both navigable
11    and nonnavigable rivers, correct?
12  A.   They can.
13  Q.   And if the channel of the Verde had been
14    marshy in 1873, wouldn't Mr. Foster have noted it?
15  A.   Not necessarily.  The surveyors were given
16    specific things that they were supposed to record, and
17    they were also given examples of surveys that showed
18    the types of things they were supposed to record.
19        My recollection is, is that there was nothing
20    in the surveying instructions that said you are to note
21    marshy areas.  I don't believe that was part of their
22    official surveying instructions, but I don't know
23    otherwise.
24  Q.   But he noted it had well-defined banks, a
25    gentle current, and an average depth of 3 feet.
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 1    Wouldn't that be a good place for him to note if he
 2    found it also to be mashy?
 3  A.   Well, he was -- they were instructed to note
 4    the characteristics of any waterways that they came in
 5    contact with.  And as I indicated in my testimony this
 6    morning, each surveyor apparently used his own
 7    interpretation in terms of what the characteristics of
 8    the river were that were worth noting.  So without
 9    being able to talk to the surveyor, I don't know how he
10    applied that direction.
11  Q.   Well, but it seems that he applied it fairly
12    specifically in at least one case?
13  A.   That's correct.
14  Q.   So you would perhaps expect that he would
15    apply it uniformly every time he surveyed a piece of
16    property?
17  A.   That's purely speculation, because I only
18    have to work with what the surveyor provided.
19  Q.   So certainly the place he was describing had
20    no marsh?
21  A.   Not necessarily.  It could have.
22  Q.   A well-defined bank would indicate to you a
23    marsh?
24  A.   Yes, you're correct, yes.
25  Q.   Okay.  So then we move up further into the
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 1    Verde Valley.  In 1892 and 1893, Mr. Drummond also
 2    surveyed parts of the Verde Valley; township 13 north,
 3    range 5 east; township 14 north, range 5 east; and
 4    township 14 north, range 4 east.
 5        And, once again, in your report you talk
 6    about only one of these sections because Mr. Drummond's
 7    descriptions were similar?
 8  A.   That was my opinion when I did the original
 9    research on this, yes.
10  Q.   And did he meander both banks of the Verde?
11  A.   I don't remember.
12  Q.   Okay.  Well, let's look at what he had to say
13    or what you had to say about him.
14        I think it starts on Page 36, and I think the
15    paragraph I'm looking for is the first full paragraph
16    on Page 37.
17        Does that refresh your memory about whether
18    or not Mr. Drummond meandered?
19  A.   Yes, he meandered it.
20  Q.   But just because a river is greater than
21    3 chains wide does not make it nonnavigable, correct?
22  A.   And as I indicated, when you consider it in
23    the overall context of everything else, you can tilt
24    the scale a little bit more in one direction than the
25    other.  That's part of what a historian does, is to


www.coashandcoash.com                 Phoenix, AZ


Page 1598


 1    interpret, based on what the preponderance of the
 2    evidence is.
 3        So in my opinion, the reason for the meanders
 4    are most likely due to the 3 chains wide requirement,
 5    not due to navigability.
 6  Q.   I understand what you're saying.
 7        He says that the flood in 1891 broadened the
 8    river.  He doesn't say it channelized it.  Correct?
 9  A.   Is that in the block quote?
10  Q.   It's also on 37, and I'm not sure where.  Let
11    me see if I can find it.
12        It is in that block quote.
13  A.   What was your question, again?
14  Q.   He says the flood in 1891 broadened the
15    river.  He doesn't say it channelized it.
16  A.   No, he doesn't say it broadened it.
17        It says "The high flood of February 1891 has
18    washed several hundred acres of fine bottom land,
19    leaving in its stead stones, rock, and gravel forming
20    the present bed of the river."
21        He doesn't say it broadened it in any way.
22    He just describes that it washed away good farmland,
23    apparently, and left stones and gravel; but didn't
24    necessarily say it made it any wider.
25  Q.   I think we may be having the same problem
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 1    that we have with many experts here, and we have
 2    flipped roles.  I think you are talking about how wide
 3    the river itself is, and I was talking about that it
 4    broadened the floodplain.  It appeared to me from this
 5    description that it broadened the floodplain, but it
 6    does not appear that to you?
 7  A.   I'm not a hydrologist, and I don't deal in
 8    the technical terminology of hydrology.  So I was just
 9    reporting what he said about the flood in February
10    1891.
11  Q.   Okay.  And, again, you conclude he thought it
12    was nonnavigable based on the fact there were roads,
13    ditches, and the weight of everybody else who has ever
14    opined on anything?
15  A.   Yes.
16  Q.   Okay.  So moving on up, we get into --
17    further into Segment 2 and still in the Verde Valley.
18    We have Mr. Wright in 1907 and 1908.
19  A.   And you're starting on Page 38?
20  Q.   I believe so, yes.
21  A.   Okay.
22  Q.   He surveyed the upper end of the Verde
23    Valley, which includes the confluence with Sycamore
24    Creek, which would be township 17 north, range 3 east,
25    correct?
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 1  A.   Yes.
 2  Q.   So Mr. Wright did not meander, he didn't show
 3    marshes, but he did show a road?
 4  A.   Okay.
 5  Q.   And Mr. Wright's survey showed a river less
 6    than 3 chains wide?
 7        I'm gathering that from the fact that he did
 8    not meander.
 9  A.   Yes.
10  Q.   So it must have narrowed again sometime
11    between 1893 and 1907?
12  A.   Apparently.
13  Q.   He shows an irrigation ditch?
14  A.   Yes.
15  Q.   You say in here that his survey notes
16    indicate it was nonnavigable.
17        He did not use the word nonnavigable,
18    correct?
19  A.   Yes, that's correct.
20  Q.   And he also didn't use the word navigable?
21  A.   Correct.
22  Q.   Okay.
23  A.   But he didn't meander it either.
24  Q.   All right.  So then we have Mr. Girand up in
25    1902 up near Perkinsville in Segment 1.  For those of
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 1    you following along with the report, it's on Page 40, I
 2    believe.
 3        He didn't use meander corners at all,
 4    correct?
 5  A.   Correct.
 6  Q.   He made no notation the river was either
 7    marshy or entrenched?
 8  A.   Not that I'm aware of.
 9  Q.   Okay.  And then we have Mr. Hesse, also in
10    1902, for township 18 north, range 1 east, also near
11    Perkinsville?
12  A.   Yes.
13  Q.   No meanders, less than 3 chains wide?
14  A.   Correct.
15  Q.   In fact, the river was about one chain wide?
16  A.   It was very narrow there.
17  Q.   Okay.  And one chain, again, 66 feet?
18  A.   Right, but in comparison to some of the lower
19    reaches.
20  Q.   All right.  And, finally, we have the 1883
21    survey by Mr. Smith, with a 1909 resurvey by
22    Mr. Oliver, of township 17 north, range 1 west and
23    18 north, range 1 west, the top end of Segment 1,
24    correct?
25  A.   Yes.
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 1        MR. BREEDLOVE: What page are you on?
 2    I'm sorry.
 3        MS. HERNBRODE: That's a good question.
 4        THE WITNESS: Starting on Page 44.
 5        MR. BREEDLOVE: Thank you.
 6        THE WITNESS: I believe that's what
 7    you're talking about.
 8        MS. HERNBRODE: Yes.
 9        COMMISSIONER ALLEN: Yes.
10        BY MS. HERNBRODE: 
11  Q.   So no meanders, no marsh; no, really,
12    descriptions at all?
13  A.   That's what I got out of his field notes.
14  Q.   Okay.  Did he note that the Verde was 1 foot
15    deep?
16  A.   Where are you finding that?
17  Q.   It's actually in Mr. Win's materials or
18    Mr. Hjalmarson's materials?
19  A.   Oh.  Then apparently he did.
20  Q.   Okay.  You didn't think it was important to
21    note for the Commission that the surveyor found a
22    specific depth of the river?
23  A.   It struck me as just -- you know, I can't
24    remember why I didn't put it in.
25  Q.   Okay.  And you didn't look at the 1909 survey
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 1    of township 17 north, range 2 west that's located at
 2    the start of Segment 1 and includes the confluence of
 3    Granite Creek?
 4  A.   I don't know.  If it's not in here, then I
 5    didn't put it in.
 6  Q.   I couldn't find it in here.
 7  A.   Okay.
 8  Q.   I've been known to miss things, so I wanted
 9    to ask.
10        You don't know if the survey -- if it's not
11    in here, though, you didn't look at it?
12  A.   I looked at all of the plats and notes all
13    the way along the river.  I may not have included all
14    of them in this report.
15  Q.   Okay.  So you don't have any idea if the
16    survey notes there indicated the Verde River was a foot
17    deep?
18  A.   Was what?
19  Q.   A foot deep.
20  A.   No, I don't know.
21  Q.   Okay.  All right.  I'm about to move into
22    land patents.
23        So I think you said it was your belief that
24    the Desert Land Act does not allow an applicant to take
25    water from a navigable stream, correct?
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 1  A.   That's what the law says, yes.
 2  Q.   Okay.  And you read a portion of the Desert
 3    Land Act to the Commission this morning?
 4  A.   Yes.
 5  Q.   All right.  I missed the part where it says
 6    water has to come from a nonnavigable river.
 7  A.   It was a direct quote in the law.
 8  Q.   Can you -- is that in your report somewhere,
 9    the quote you read?
10  A.   Yeah, it's at the end of the section.  I
11    haven't looked through the report recently, but I'm
12    pretty sure it's near the end of the section of the
13    discussion of --
14  Q.   Patents?
15  A.   -- federal patents.
16  Q.   Okay.  If you could find that quote for me,
17    that would be really helpful, and I will look as well.
18  A.   Okay, Page 72.
19  Q.   Okay.
20  A.   Do you want me to read the block quote?
21  Q.   No, let's just talk about it a little bit,
22    and we'll read parts of it.
23        This is an exceedingly long sentence, it
24    looks like to me.  So we'll have to break it apart.
25        So the first clause is "The right to the use
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 1    of water by the person so conducting the same on any
 2    tract of desert land of 640 acres shall depend on bona
 3    fide prior appropriation," right?
 4  A.   Yes.
 5  Q.   So they have to have some kind of rights to
 6    the water?
 7  A.   Yes.
 8  Q.   "And such right shall not exceed the amount
 9    of water actually appropriated, and necessarily used
10    for the purpose of irrigation and reclamation,"
11    correct?
12  A.   Yes.
13  Q.   Okay.
14        "And all surplus water over and above such
15    actual appropriation use, together with the water of
16    all lakes, rivers and other sources of water supply
17    upon the public lands and not navigable, shall remain
18    and be held free for the appropriation and use of the
19    public for irrigation, mining and manufacturing
20    purposes subject to existing rights."
21        Is that correct?
22  A.   Yes, with the phrase "and not navigable" in
23    there.
24  Q.   Right, but they're talking about surplus
25    water and the water of all lakes, rivers and other
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 1    sources of water supply upon the public lands, correct?
 2  A.   I'm not an attorney or a judge, but it's my
 3    understanding that this, as I indicate in the next
 4    paragraph, that this particular phrasing has been
 5    interpreted to mean that the "not navigable" phrase
 6    means from the source of water that the Desert Land Act
 7    applicant is obtaining their water.
 8        I grant you it's very convoluted and awkward
 9    wording, but my understanding is that subsequent legal
10    interpretations have rendered that idea.  In fact, I
11    mention California Oregon Power versus Beaver Portland
12    Cement.  But, again, I'm not an attorney.  I'm not a
13    judge.  But it's just my understanding that that's how
14    it's been read, what it's been interpreted to mean
15    subsequently.
16  Q.   So if that case doesn't actually mean that,
17    then you don't have any other basis for your conclusion
18    that it has to come out of nonnavigable waterways?
19  A.   Again, I offered an example here.  I didn't
20    do any legal research on other cases.  But it's my
21    understanding that that's what the phrase means; that
22    when the irrigation water is coming that is being cited
23    for the Desert Land Act applicant as a source of water,
24    in this instance the Verde River, it has to be on the
25    understanding that the water is coming from a
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 1    nonnavigable body of water.
 2  Q.   Well, let's explore a little bit the
 3    practical application of that.
 4        If there are Desert Land Act patents where
 5    the water was to come from the Colorado, it is your
 6    opinion then that those patents are void or that
 7    they're evidence that the Colorado is nonnavigable?
 8  A.   I don't know how it's been interpreted in
 9    relation to the Colorado River.  Again, I'm not an
10    attorney.  I'm just reporting what I understand about
11    the Desert Land Act and its subsequent interpretation.
12  Q.   And you haven't looked at whether there are
13    Desert Land Act patents along the Colorado?
14  A.   No, nor have I done any legal research on it
15    either.
16  Q.   Okay.  Let's talk a little bit about some of
17    the folks that -- the government reports that you talk
18    about.
19        If I understand what you said earlier today,
20    Wheeler felt that even the Colorado was doubtful for
21    navigation, considering that railroads were much
22    cheaper sources of transportation, correct?
23  A.   If that's what's in my report, that's what he
24    said.
25  Q.   Pages 80 and 81, if you would like to
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 1    double-check me.
 2  A.   Yes, he says "One of the urgent wants felt in
 3    the promotion of our mining industry is that --" this
 4    is Page 81 of my report.  I'll start it again.
 5        "One of the urgent wants felt in the
 6    promotion of our mining industry is that of the
 7    increased and cheapened inland transportation.  River
 8    transportation upon our western coast is, to a great
 9    extent, a failure, as beyond the Columbia and Colorado
10    Rivers, that furnish somewhat irregular avenues of
11    connection with the interior, no streams of
12    considerable magnitude exist; river transportation,
13    even in this very American age, loses its great power
14    when pitted against railroads."
15  Q.   So railroads are a better source of
16    transportation, in Wheeler's mind?
17  A.   Yes, that's what he said.
18  Q.   And he seems to be describing the Colorado
19    and the Columbia as irregular, irregular avenues of
20    connection with the interior?
21  A.   That's what he says.
22  Q.   And is Wheeler proven correct; that the
23    Columbia and the Colorado are the only navigable rivers
24    in the West?
25  A.   Different perspectives were offered by
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 1    different historical parties.  Some historical
 2    parties -- I don't believe it's in this report, but I
 3    think on, maybe it was, the Gila report, offered the
 4    idea that the Sacramento River was navigable.  And it
 5    just depends on what historical party was there when
 6    and what they thought their views were about
 7    navigation.
 8  Q.   But lots of rivers in the West have been
 9    proven navigable through this kind of process?
10  A.   What kind of process?
11  Q.   A court hearing, some kind of determination.
12    There are rivers in California that are navigable;
13    there are rivers in Utah that are navigable?
14  A.   Yes, that's -- yes, that's correct.
15  Q.   Throughout the west?
16  A.   That's correct.
17  Q.   Okay.
18        MS. HERNBRODE: Mr. Chairman, I would
19    like to move into talking about the newspapers and
20    photos, and those will be much easier for everybody to
21    follow if we have the computer.  Would it be possible
22    to take a lunch break now and do that after lunch?
23        CHAIRMAN NOBLE: Certainly.
24        MS. HERNBRODE: Thank you so much.
25        CHAIRMAN NOBLE: We will break until
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 1    approximately 1:30.
 2        (A recess was taken from 11:49 a.m. to
 3        1:30 p.m.)
 4        CHAIRMAN NOBLE: Joy, please proceed.
 5        MS. HERNBRODE: All right.
 6        BY MS. HERNBRODE: 
 7  Q.   Hello, again, Dr. Littlefield.
 8  A.   Hello.
 9  Q.   I have up on the screen a map, which I hope
10    will allow us to sort of figure out where the surveys
11    are that we've been talking about.
12        And before anybody gets very excited about
13    where this map came from, it's out of Win's PowerPoint
14    slides, which I believe is X036.  It's Slide No. 124.
15    There was some weirdness about his slides, so I don't
16    know if 124 got combined with the regular ones or not,
17    but it's Win's Slide 124.  I did take off -- you see
18    the big blank there.  I took off Win's commentary on it
19    so that we just have the map.
20        So we're just using it so the Commission can
21    tell where we are talking about for each one of those
22    surveyors.
23        MR. MCGINNIS: So are you going to mark
24    this as a new exhibit then, since it's different than
25    the one that's in his report?
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 1        MS. HERNBRODE: I can mark this as a new
 2    exhibit, submit it and mark it.
 3        CHAIRMAN NOBLE: What are you submitting
 4    and marking, the map or everything you're going to ask
 5    him about?
 6        MS. HERNBRODE: The map.  The map.
 7        CHAIRMAN NOBLE: Okay.
 8        MS. HERNBRODE: If you would like me to
 9    somehow submit everything I'm going to ask him --
10        CHAIRMAN NOBLE: No, no.
11        MS. HERNBRODE: Okay.
12        CHAIRMAN NOBLE: You can just put
13    murmuring on the record at that point, okay?
14        BY MS. HERNBRODE: 
15  Q.   So we started out we talked about Mr. Farmer,
16    who was township 2 north, range 7 east; township 3
17    north, range 7 east; and township 4 north, range 7
18    east.  And you did have a pointer there, but --
19  A.   Oh, I've got one.
20  Q.   Okay.  I've got a spare if yours is --
21        So can you show the Commission where those --
22    and if it helps you out, I believe the ones that we had
23    surveys for are in pink, but I may have missed a few,
24    so...
25  A.   Well, in general, the lower the township
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 1    numbers, the further south they are, and most of these
 2    are -- the range numbers are very close together, but
 3    this would be down around townships 2 and 3, and
 4    township 18 would be up in that general area.
 5  Q.   Okay.  So those three we talked about would
 6    be probably those three pink ones down at the bottom?
 7  A.   I couldn't say for sure, but they're going to
 8    be done around the lower part of the map.
 9  Q.   But you see the 7E there?
10  A.   Yes, I see it.
11  Q.   Okay.  So those are likely the ones we're
12    talking about.
13        And then we talked about Mr. Foster in the
14    Verde Valley, township 13 north, range 5 east;
15    14 north, range 4 east; 15 north, range 4 east;
16    15 north, range 3 east; and 16 north, range 3 east.
17        Is that that next cluster of pink, you think?
18  A.   I don't see any of the -- I guess it would be
19    the range numbers on there.
20  Q.   Do you see off to the right of the river a
21    little bit, you can see 13, 14, 15 and 16 rising from
22    the blank box?
23  A.   Yeah, I see them up here, but I don't see any
24    range numbers down here.  So it's hard to tell which
25    ones they are on this map since this map's not part of
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 1    my report or PowerPoint.
 2  Q.   Would you guess, though, that that 13 might
 3    be 13 north?
 4  A.   I would assume so.
 5  Q.   Okay.  And then we've got Drummond, 13 north,
 6    range 5 east; 14 north, range 5 east; and 14 north,
 7    range 4 east.
 8  A.   And that would probably be right in this
 9    general area.
10  Q.   Okay.  And then Wright, 17 north, range 3
11    east.
12  A.   Here?
13  Q.   Yeah, so...
14  A.   Okay.
15  Q.   18 north, range 2 east for Girand.
16  A.   Up in here.
17  Q.   And then Hesse, 18 north, range 1 east.
18  A.   Right there.
19  Q.   And Smith and Oliver, 17 north, range 1 west
20    and 18 north, range 1 west.
21  A.   Right here.
22  Q.   Debi, can you pull up 5?
23        This is X036, the addendum, at Page 12, so
24    one of Win's reports.
25        So do these look like surveyor notes to you?
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 1  A.   Yes, they do.
 2  Q.   Okay.  And do you see there where Mr. Farmer
 3    is saying the channel was 5 feet deep?
 4  A.   Yes, I see that.
 5  Q.   Let's look at 9, Debi.
 6        This is X015, Page 57, of Win's report.
 7        MR. BREEDLOVE: Page 57?
 8        MS. HERNBRODE: 57, correct.
 9        Can we -- is there a blowup there, Debi?
10        MS. DEBI LOPEZ: No.  What did you want
11    to see?
12        MS. HERNBRODE: That top right corner.
13        MS. DEBI LOPEZ: This one?
14        MS. HERNBRODE: Oh, sorry, that's -- I
15    mean left.  I said right.  I meant left.
16        Okay.  Now I mean right.  Or left.  The
17    other one.
18        MS. DEBI LOPEZ: This one?
19        MS. HERNBRODE: Yeah.  It's amazing I
20    can put my shoes on in the morning.
21        BY MS. HERNBRODE: 
22  Q.   So you see here where the surveyor is
23    describing the Verde River, that's the middle
24    paragraph?
25  A.   Yes.
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 1  Q.   He says the water is clear and pure?
 2  A.   Yes.
 3  Q.   Okay.  Let's talk about the more interesting
 4    information, the actual historic accounts and
 5    photographs of the Verde.
 6        Now, I think you said this morning historical
 7    newspaper accounts are primary sources?
 8  A.   They're sort of a hybrid, actually.  In a lot
 9    of cases, the reporter that may have written an article
10    was not present at the event.  They vary in degrees of
11    primariness, I guess it would be.
12  Q.   You listed them in your list on the
13    PowerPoint as a primary source?
14  A.   Generally, they're primary.
15  Q.   Okay.  Do you know what the population of the
16    Verde Valley area was in 1865?
17  A.   No, I don't.
18  Q.   And am I correct that according to your
19    research, no part of the Verde was surveyed until 1873?
20  A.   I don't remember.  Is that what it says in my
21    report?
22  Q.   That was the earliest survey, I believe, I
23    found in your report.
24  A.   Okay, then that's what I've got.
25  Q.   Okay.  And surveys were generally a prelude
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 1    to settlement?
 2  A.   That was one of the purposes of surveys,
 3    although sometimes there were settlers in an area
 4    before the surveys were done that could file for,
 5    essentially, a squatter's -- what turned out to be a
 6    squatter's patent.  That's not the formal terminology,
 7    but they could get a patent for an area that was
 8    unsurveyed once it was surveyed.
 9  Q.   So some surveys do show some improvements
10    already in place?
11  A.   Yes.
12  Q.   And you have five flood accounts in your
13    report?
14  A.   I don't remember precisely.  I had some.
15  Q.   Why don't you look at Page 96 to 7.
16  A.   The report or the PowerPoint?
17  Q.   Your report.
18  A.   Okay.  Okay, I'm there.
19  Q.   Does that refresh your memory as to how many
20    flood accounts you have in here?
21  A.   Well, I think I also had a few accounts that
22    commented from some of the government reports about the
23    fact that there were floods.  These happened to be the
24    flood accounts that I thought were the -- these were
25    the newspaper story accounts about floods that I found.
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 1  Q.   Why are flood accounts relevant to
 2    navigability?
 3  A.   Because in my view, the people describing
 4    them are describing a river that -- well, one of the
 5    flood accounts that I cited talked about how it
 6    considerably changed the channel.  And the other flood
 7    accounts indicate that it would be difficult to, under
 8    the circumstances that were described, to have a boat
 9    in those circumstances.
10  Q.   It would be difficult to boat during the
11    flood?
12  A.   Yes.
13  Q.   You didn't talk about any boating accounts
14    during your presentation this morning?
15  A.   I showed two boats in the Verde River; one in
16    the flood photo, and the other one of the two military
17    people somewhere in the Verde.
18  Q.   But you didn't talk about any of the
19    newspaper reports or other accounts we have of people
20    boating the river?
21  A.   I didn't encounter any of those.  There may
22    have been some that I didn't find.
23  Q.   Are boating accounts relevant to
24    navigability?
25  A.   Yes, they would be.
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 1  Q.   Okay.  Well, you did, actually, talk about
 2    two of them in your report.
 3  A.   Okay.
 4  Q.   On Page 99 you talk about a gentleman who
 5    built a raft of railroad ties that fell apart in mid
 6    river, correct?
 7  A.   Correct.
 8  Q.   Do you know why the raft fell apart?
 9  A.   Well, the newspaper article describes it as a
10    frail craft.  I would assume that maybe it wasn't
11    well-constructed, based on that description.
12  Q.   And does it tell us anything about the river
13    except that a boat was needed to cross it?
14  A.   Just that he was attempting to repair a
15    telegraph line and a railroad track using a boat.
16  Q.   And this was during a flood?
17  A.   I don't think it says anything about being
18    done during a flood.
19  Q.   Well, the telegraph line was damaged by a
20    flood, was it not?
21  A.   Right.  But I don't think he was trying to
22    repair it during a flood.  I could be wrong, but he
23    doesn't say he's doing it during the flood.
24  Q.   So either he was doing it during the flood or
25    the river was deep enough under normal circumstances to
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 1    even require a boat?
 2  A.   In order to repair this particular section of
 3    track and telegraph line, apparently so.
 4  Q.   Okay.  And then you have the Hooker, Cox,
 5    Smith, and Miller trip in May 1905.
 6  A.   And what page are you on now?
 7  Q.   I'm not finding it where I had it cited.
 8    These are the iron boat guys.  Do you remember them?
 9  A.   This is on Page 100, about a quarter of the
10    way up from the bottom.
11  Q.   Oh, okay.
12        So they were using iron boats?
13        Doesn't say in here.
14  A.   It doesn't say anything at all about the kind
15    of boat they were using, and it also doesn't say that
16    they actually undertook the trip.  It just said that
17    they were apparently thinking about it.
18  Q.   And you didn't find any follow-up articles on
19    this?
20  A.   No.
21  Q.   Okay, well, we did.
22        So, Debi, if you could pull up 13 for me.
23    This is X017-126.
24        So in this case, it says that they
25    postponed their voyage because their boats didn't
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 1    arrive; is that correct?
 2  A.   I can't read what those words are in about
 3    the fifth line down on the left.  It says they've been
 4    postponed, but it doesn't say why.
 5  Q.   According to the something about the boats?
 6  A.   Yes, according to something about the boats,
 7    that's why it was postponed.
 8  Q.   And that last sentence, they're not expecting
 9    any special danger, although they're going to have to
10    negotiate some rapids?
11  A.   That's what it says.
12  Q.   Okay.  They still haven't left yet.
13        So let's look at No. 14, Debi, which is
14    X017-127.
15        So apparently they did launch, but it looks
16    like they came back some distance below Camp Verde; is
17    that correct?
18  A.   Well, it says they succeeded in going some
19    distance below Camp Verde, but there the water was so
20    low that they had to carry the boat, which was too
21    strenuous for them, and they gave it up, and then they
22    hiked, quote/unquote, back to the camp and got a farmer
23    to haul them to Jerome.
24  Q.   In either of those accounts or the one that
25    you looked at, did they say the Verde was nonnavigable?
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 1  A.   Not in so many words.  They described what
 2    the river was like at the time.
 3  Q.   And is there anything about any of those
 4    articles that makes it a booster article?
 5  A.   A booster article?
 6  Q.   Well, you talked about newspaper accounts
 7    being unreliable because they were boosters for their
 8    community.
 9  A.   I didn't say they were necessarily
10    unreliable.  In fact, I think just the contrary.  They
11    frequently were quite reliable as far as the booster
12    aspect of it is concerned.  But this is not a booster
13    article.  It's not talking about a benefit to the
14    community.  It's talking about an exceptional attempt
15    to boat the Verde, which made it a newsworthy account.
16  Q.   All right.  And those were the only two
17    accounts you found, the railroad ties and these guys?
18  A.   Well, I didn't find these guys; you did.
19  Q.   Well, you found the initial report on these
20    guys.
21  A.   Right.
22  Q.   Okay.  Did you read the Land Department
23    report?
24  A.   A long, long time ago.  Not within my
25    reasonable memory.
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 1  Q.   You didn't consider, as part of your
 2    conclusions, the December 1888 trip from Fort McDowell
 3    to Phoenix?
 4  A.   From the way you're asking the question,
 5    apparently not.
 6  Q.   Well, it's not in your report.
 7  A.   Okay.
 8  Q.   So if it's not in your report, did you
 9    consider it?
10  A.   I don't remember whether I did or not.
11  Q.   Well, you synthesized a bunch of stuff.  You
12    said the boating accounts are important.  If it's not
13    in here, doesn't that lead to the conclusion you didn't
14    look at it or didn't consider it?
15  A.   That could be the case, certainly.
16  Q.   Okay.  And you also didn't consider J.K. and
17    John Day's trip in September 1891 from Camp Verde to
18    Yuma?
19  A.   I don't remember.
20  Q.   Do you remember talking about the Day
21    brothers on the Gila?
22  A.   Yes.
23  Q.   This was their fifth trip?
24  A.   I don't remember.
25  Q.   Okay.  And you didn't consider the 1903
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 1    account where the horse that hauled the boat upstream
 2    and then returned with the wagon?
 3  A.   I don't remember that one either.
 4  Q.   Do you know how many trips it might take to
 5    train a horse?
 6  A.   No.  I am not familiar with training horses.
 7  Q.   And you didn't consider the 1931 trapping
 8    trip in a flat bottom boat from Clarkdale to Fort
 9    McDowell?
10  A.   I generally didn't deal with things that were
11    poststatehood.
12  Q.   So let's talk a little bit about the
13    photographs you put in, and these are all in your
14    report, so X002.
15        What's a ford?
16  A.   A what?
17  Q.   What is a ford when you talk about a river?
18  A.   F-O-R-D?
19  Q.   Yeah.
20  A.   A place where you can cross the river because
21    the water is relatively shallow.
22  Q.   Does it tend to be places where the river
23    might be broader and more shallow?
24  A.   I would guess so.  I suppose there could be
25    other places if the water was low.  It would be
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 1    narrower too.
 2  Q.   Let's look at your Figure 20.
 3        So, Debi, please pull up 15.
 4        Can you tell how deep the river is in this
 5    photo?
 6  A.   Only where the horses are standing.
 7  Q.   And how deep would you say it is right there
 8    along the shore?
 9  A.   An inch or two, maybe, based on where the
10    horses' hooves are, maybe three.  I can't tell for
11    sure.
12  Q.   Are there any rapids in this photo?
13  A.   I don't see any.
14  Q.   Would you expect this photo might be taken at
15    a ford?
16  A.   Could be.  Purely hypothetical, though.  As I
17    said when I identified the photo, I don't have any
18    information about where or when it was taken.
19  Q.   But people generally tried to cross rivers at
20    fords?
21  A.   Could be.  They could be watering the horses
22    too here.
23  Q.   Somebody's standing either on the other side
24    or in the middle of the river taking the photograph?
25  A.   That's true.
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 1  Q.   Do you see a marsh or a beaver dam in this
 2    photo?
 3  A.   No, I don't.
 4  Q.   Any braiding?
 5  A.   Not in this particular photo, no.
 6  Q.   Anything about this photo indicate
 7    nonnavigability?
 8  A.   No.  It was the historical photo showing the
 9    river, so I put it in.
10  Q.   Okay.  Let's look at Figure 21.
11        Debi, that's 16.
12        Can you tell how deep this river is?
13  A.   You can't tell from the photograph.
14    Although, as I indicated when I was testifying about
15    it, there appears to be some sort of riffling here and
16    up in this general area here.
17  Q.   I thought you told us that you were not a
18    hydrologist, nor a boater?
19  A.   That's correct.  But I do know what a riffle
20    is, which is a minor little -- I can't think of a good
21    synonym for a riffle, but it's an area where the
22    surface of the water is not smooth, let's put it that
23    way.
24  Q.   Different than a rapid?
25  A.   I don't know the definitions.  I'm not a
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 1    boater.
 2  Q.   So can you tell how deep the river is here?
 3  A.   Not in the areas that don't have the riffles;
 4    and even there it would be sort of guesswork, based on
 5    this photo.
 6  Q.   So you can tell from looking at the riffle
 7    here how deep that water is?
 8  A.   Just that it's probably shallower than in the
 9    other pieces.
10  Q.   Okay.  Any beaver dams?
11  A.   I don't see any beaver dams.
12  Q.   Marshes?
13  A.   No marshes.
14  Q.   Braiding?
15  A.   No braiding.
16  Q.   What about this photo indicates
17    nonnavigability to you?
18  A.   It just was a historical photograph of the
19    river, and I offered it for consideration for the
20    Commission to use in conjunction with all of the other
21    historical evidence that I provided.  And some of the
22    things can be disregarded or regarded more or less,
23    depending on what they think is relevant.
24  Q.   Okay.  Let's move to Figure 22.
25        That's 17, Debi.
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 1        Again, can you tell how deep the river in
 2    this photo is?
 3  A.   Well, it's clearly fairly shallow in the
 4    areas of -- right in here, at least shallower than the
 5    other portions of it.
 6  Q.   What does fairly shallow mean to you?
 7  A.   Less water than in the other portions of it.
 8  Q.   Four feet, five feet?
 9  A.   I don't know the precise distance on that.
10    It would be pure guesswork, based on this photograph,
11    to be able to do that.  Again, I'm only offering it in
12    the context of all of the other evidence as something
13    that can be regarded heavily or not regarded at all, if
14    the Commission so chooses.
15  Q.   Well, I would encourage the Commission to
16    look closely at these photos, so that's why we're going
17    through them.
18        So do you see any rapids or marshes in here?
19  A.   I don't see any marshes.  I don't see any
20    rapids.  I guess this might be a minor rapid, but,
21    again, I'm not a boater, so I don't know whether it's
22    a, quote, rapid, unquote, or a riffle, unquote.  I
23    leave that terminology to hydrologists.
24  Q.   Do you see any beaver dams?
25  A.   No, I don't.
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 1  Q.   Braiding?
 2  A.   No, at least not the way I understand the
 3    term; but, again, I'm not a hydrologist.
 4  Q.   So you wouldn't say this photo shows the
 5    river not navigable either?
 6  A.   That's a conclusion that has to be derived by
 7    considering all the other evidence, and this is one
 8    just tiny component, to be balanced with everything
 9    else in my presentation and report.
10  Q.   Okay.  Figure 23.
11        No. 18, Debi.
12        Can you tell how deep the river is here?
13  A.   I'm going to have basically the same comments
14    as the preceding few photographs, so that might speed
15    things up a little bit.
16  Q.   Okay.  So you can't tell how deep, from a
17    photo, the river is?
18  A.   No.  Again, I'm just offering it as one
19    visual illustration of the river the way it was in the
20    historical time slot, to be considered in relation to
21    all of the other historical evidence.
22  Q.   I think we can agree there's a riffle in this
23    one?
24  A.   It would appear so, toward the bottom of the
25    photo.
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 1  Q.   Okay.  But no beaver dams or marshes?
 2  A.   I don't see any.
 3  Q.   No braiding?
 4  A.   I don't see any.
 5  Q.   And your answer on all of them is going to be
 6    the same on the nonnavigability point; there isn't --
 7    unless -- if we hit a photo that you think shows
 8    nonnavigability, I want to know it.  Otherwise, can we
 9    assume that these photos are just evidence, and they
10    don't show navigability or nonnavigability, in your
11    mind?
12  A.   The only one that I think might show
13    nonnavigability, but, again, I'm not a boater or
14    hydrologist, would be the one at the potential dam
15    site, the potential Camp Verde dam site, which I think
16    is Verde Falls.  But I'm not a boater, so I don't know
17    for sure.
18  Q.   Okay.  We'll flag that one when we get to it.
19  A.   Okay.
20  Q.   Okay, move on to Figure 24.
21        Do you expect this one might be taken at a
22    ford?
23  A.   This actually -- it just occurred to me now
24    that this might actually be the same two horses with
25    the guy in the earlier one, but just taken from a


www.coashandcoash.com                 Phoenix, AZ


Page 1630


 1    different angle.  But I could be wrong.  There was no
 2    more identification about it.  But it just shows two
 3    horses, one with a rider standing in the river.
 4  Q.   Can we flip back, Debi, to 15?
 5        Okay, I notice in this one there's a white
 6    horse and a brown horse, correct?
 7  A.   Right.
 8  Q.   Okay.  This is the other photo you were
 9    talking about.
10  A.   No, then I guess they're not the same, unless
11    he switched one of the horses.
12        There is, however, there is this rock right
13    here, and there is a similar rock in the other photo
14    spaced about the same place; but unless he switched
15    horses, it's probably not the same photo or same --
16  Q.   That could indicate that this is at a ford if
17    you've got multiple photos taken at the same location?
18  A.   Yeah, it could.
19  Q.   Let's go to 20, Debi.
20        Are there any rapids in this photo?
21  A.   No, I don't see any.
22  Q.   Marsh or beaver dam?
23  A.   No.
24  Q.   Do you know if this is out of the Edgar
25    Mearns collection?
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 1  A.   He was the camp surgeon at Camp Verde, and he
 2    took a lot of historical photographs, which I
 3    personally went through when I went to Camp Verde.  So
 4    at least they were at Camp Verde when I went there.
 5    They may have moved the photos somewhere else since
 6    then, but it's been a long time since I was there.
 7  Q.   When you were there, they had a complete
 8    collection of the complete Mearns collection there?
 9  A.   They had some of his photos, which the ranger
10    on site was kind enough to let me look through.  I
11    don't know if there are others elsewhere.  But this is
12    from Camp Verde itself.
13  Q.   Can you tell us a little bit about Edgar
14    Mearns?
15  A.   Just that he was the camp surgeon, and part
16    of his -- I believe he was the camp surgeon, and part
17    of his duty was to record the activities that went on
18    at the base, and that he also took photographs,
19    historical photographs of the area.
20  Q.   Do you know if it was common for military
21    doctors at that time to also be naturalists?
22  A.   Sometimes.  The camp surgeon was sort of the
23    logkeeper or recordkeeper of the post, and in addition
24    to treating the injured and so forth, he recorded,
25    basically, all of the activities that were going on and
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 1    so forth.
 2  Q.   Do you know if Dr. Mearns wrote books about
 3    wildlife flora and fauna of Arizona?
 4  A.   No, I don't.
 5        MR. SLADE: For the record, Joy, what
 6    Exhibit is this?
 7        BY MS. HERNBRODE: 
 8  Q.   We're still on X002, as I indicated before.
 9        All right, so let's move on to 26, which is,
10    Debi, 21.  Figure 26.  Sorry.
11        So these are these gentlemen in a boat?
12  A.   Yes.
13  Q.   Does anything in this photo indicate
14    nonnavigability?
15  A.   No.
16  Q.   Okay.  Figure 27.
17        Debi, that's No. 22.
18        The river is a little harder to see in this
19    photo.
20  A.   That's correct.
21  Q.   See any marshes or beaver dams?
22  A.   No.
23  Q.   Any braiding?
24  A.   No.
25  Q.   Okay.  Figure 28.
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 1        Rapids, marshes, beaver dams?
 2  A.   No.  Appears to be maybe two channels on the
 3    far right here.
 4  Q.   Okay, so if a sort of island split like that
 5    is braiding, then this one would have braiding?
 6  A.   Again, I'm not a hydrologist, but there
 7    apparently are two channels there.
 8  Q.   Okay.  29.
 9        Do you think this one might be at a ford?
10  A.   I don't know.  It is what the caption says.
11    Oh, it says "Cottonwood Ford."  Well, that was the
12    identification, "Fort Verde."
13        I guess it is a ford.  But it does show the
14    cattle at the ford.
15  Q.   All right.  And can you tell how deep at
16    least this side channel at the river is?
17  A.   Which piece of it?
18  Q.   The part that has the cows in it.
19  A.   Well, there's some cows on the far left here,
20    and there appears to be a gravel bar of some sort or
21    sandbar or something, and then there are some other
22    cows up here more toward the right-hand side.
23        It appears to be maybe a few inches deep in
24    both places.
25  Q.   Okay.  Any rapids, marshes, or beaver dams?
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 1  A.   No.
 2  Q.   All right.  30.
 3        Marshes, rapids, beaver dams?
 4  A.   No.
 5  Q.   Braiding?
 6  A.   No.
 7  Q.   31.
 8        Marshes, rapids, beaver dams, braiding?
 9  A.   No.  It appears to be some sort of slight
10    ripple or riffle, if you will, here, and possibly a
11    second channel going down on the top piece there and
12    maybe a gravel or sandbar and some more ripples or
13    riffles, or whatever you call them, in that area.
14  Q.   32.
15        Looks like another ford photo?
16  A.   The caption is the way it was labeled at the
17    Jerome Historical Society, and it would appear that
18    they're not out there in the river just to have fun, so
19    I would assume they're trying to cross the river.
20  Q.   How deep would you say it is?
21  A.   Four or five inches, based on where the water
22    is coming up to the wheels; maybe a little deeper for
23    the car in the back.
24  Q.   Okay.  Any rapids, marshes, or beaver dams?
25  A.   Not visible in this photo.
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 1  Q.   Or braiding?
 2  A.   Not visible in this photo.
 3  Q.   Okay.  Your next two photos are flood photos,
 4    so we're going to skip them, because they don't show
 5    the ordinary and natural condition of the river; but
 6    did they play a part in your determination of
 7    nonnavigability?
 8  A.   I'm not sure which photos you're talking
 9    about.
10  Q.   If you will turn to 110 of your report, at
11    Figures 33 and 34.
12  A.   These were just other examples, in addition
13    to the newspaper reports, of floods on the Verde River;
14    and to me, they illustrate a river that would be
15    difficult to boat under those circumstances.  Although,
16    one of the photos does have a boat in it.
17  Q.   Okay.  And is the boat that's in that photo
18    having any difficulty?
19  A.   Well, it would appear to be tied up, I'm
20    guessing here, because it's not washing away.  There's
21    nobody in the boat.
22  Q.   You're talking about Figure 33?
23  A.   Correct.
24  Q.   Okay.  Yeah, right.
25        So let's look at Figure 35.
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 1        28, Debi.
 2        So marsh, beaver dam, rapids, braiding, any
 3    of those things?
 4  A.   I don't know whether this would be called
 5    braiding or not, again, because the angle of the photo
 6    is not clear, but there appears to be a lot of riverbed
 7    off in the distance here, as well as a channel here and
 8    then a channel right in the foreground.  And I don't
 9    know the technical definition of a riffle, but it would
10    appear to be potentially some multiple channels with
11    varying degrees of water in them.
12  Q.   You see two channels in this photo?
13  A.   Yeah, in the foreground.  There's one right
14    here and then one that's cut off by the corner of the
15    photo.
16  Q.   Okay.  Figure 36.
17        Marsh, beaver dam, rapid, braiding?
18  A.   None of the braiding or marsh or beaver dam.
19    There appears to be a little bit of a riffle or ripple
20    right in here and some sandbars above and below there.
21  Q.   Now, on your direct testimony, you said that
22    this photo showed that the river was shallow.  Did you
23    actually mean what you told me just a few moments ago,
24    is that it is -- the riffle area is relatively shallow
25    as regard to the rest of the river; not that you know
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 1    what the depth is in any place?
 2  A.   Well, it's hard to tell from the angle of
 3    this photo what the depth is, even at the riffle; but I
 4    would assume it's less water than elsewhere.
 5  Q.   So when you said shallow, what you meant was
 6    there's less water than other places in the river?
 7  A.   It could also be shallow in other parts of
 8    what you see in this photograph.  It's hard to tell
 9    from this angle.
10  Q.   Okay.  So when you say shallow, what are you
11    talking about?
12  A.   Less water than deep.
13  Q.   Well, you just said it could be less water
14    than deep or it could be shallow.  I want to know what
15    shallow means to you.
16  A.   Well, in comparison to, say, a much larger
17    river, such as the Mississippi River, where it's clear
18    that there's a lot of water in it, this particular
19    photo, I don't think it's unreasonable to conclude that
20    there is not a lot of water in it.  So I would expect,
21    if I went down there in 1920, that I might find that
22    there might be just a few inches of water in it at
23    most, as opposed to a view of the Mississippi River,
24    where I would assume to find much more water.
25  Q.   You could find that there was 4 feet of water
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 1    over that riffle, though?
 2  A.   I don't think so, from this view of the
 3    river.  It's hard to tell the perspective, because
 4    there's nothing to show you how tall the canyon is.
 5    There's no person standing in there.  But it just -- to
 6    me, it looks like it potentially was fairly shallow.
 7  Q.   You told me you boated down the Grand Canyon?
 8  A.   Correct.  Yeah.
 9  Q.   And there are rapids on that river?
10  A.   Yes.
11  Q.   And there are riffles?
12  A.   Yes.
13  Q.   And are any of them a couple of feet deep?
14  A.   Some were more than a couple feet deep.  Some
15    were extremely shallow and hard to get around.
16  Q.   There were rapids that are 10 feet deep or
17    more?
18  A.   I was there in an extremely high water flow
19    year, and there were places where the rapids, according
20    to the boatmen, because I only did this once, there
21    were places where there formerly had been very
22    dangerous rapids that were completely submerged because
23    of the volume of water, and there were other places on
24    the river which, because of the changes in the channel
25    and the current, formerly had been fairly easy to get
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 1    around and that had become much more dangerous, or vice
 2    versa.
 3        So, you know, I'm not a hydrologist.  I don't
 4    know the details of this, and I'm not a boatman.  But
 5    at least that's what I was told.
 6  Q.   What run did you do on the Colorado?
 7  A.   All the way from --
 8  Q.   Lee's Ferry to Diamond Creek?
 9  A.   -- Lee's Ferry to Diamond Creek, 13 days
10    total.
11  Q.   Was the Little Colorado running when you ran
12    it?
13  A.   Yes.  In fact, I swam in it.
14  Q.   So was the Colorado clear above the Little
15    Colorado?
16  A.   I don't remember.  I remember the Little
17    Colorado was kind of a turquoise blue and where there
18    was actually a line where it came into the Colorado
19    River, where you could see the brownish water from the
20    main Colorado and then the turquoise blue line where
21    the Little Colorado entered.
22  Q.   Were there places you could see how deep the
23    river was?
24  A.   In some, and in others you couldn't.
25  Q.   All right.  Let's move on to 37.
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 1        Okay, this is the one that you said
 2    potentially indicates nonnavigability, correct?
 3  A.   As a nonboater, I would find this difficult
 4    to boat.
 5  Q.   But you think this might be Verde Falls?
 6  A.   I could -- if you told me I was wrong on
 7    that, I would be more than willing to accept your
 8    opinion; but based on the slides that Mr. Fuller showed
 9    and some of the other people testified about, it looks
10    like it might be Verde Falls.
11  Q.   I'm, surprisingly, not going to disagree with
12    you on this.
13  A.   Okay.  This is from the records of the Bureau
14    of Reclamation.  It was a potential dam site for a
15    while.
16  Q.   Okay.  Move on to Figure 38.
17        Okay.  Marsh, beaver dam, rapids, braiding?
18  A.   No.
19        There's a gravel bar here, and this would
20    appear to be two channels, though.
21  Q.   Okay.  39.
22        Marsh, beaver dam, rapids, braiding?
23  A.   Again, I'm not a hydrologist, but based on
24    listening to the testimony of others, this might appear
25    to be braiding in through here.  It certainly has the
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 1    appearance of the way it's been described, and there
 2    are apparently some sandbars.  From this angle, it
 3    strikes me as looking pretty shallow.
 4  Q.   Okay.  But, again, pretty shallow relative to
 5    the rest of the river; not a hard estimate of how
 6    shallow is shallow?
 7  A.   Correct.
 8  Q.   Okay.  40.
 9        Marsh, beaver dam, rapids, or braiding?
10  A.   Not in this photo.
11  Q.   Okay.  41.
12        Marsh, rapids, braiding, beaver dam?
13  A.   Not in this photo.
14  Q.   Okay.  And, finally, 42.
15        Marsh, rapids, braiding, beaver dam?
16  A.   Well, again, I'm not a hydrologist, but this
17    might be considered to be braiding in through here.
18    There certainly has the appearance of sand or gravel
19    bars.  But I don't see any beaver dams or marshes.
20  Q.   And I notice there's some buildings up on the
21    side of this photo.  Could those split channels there
22    be associated with that facility?  Could they be canals
23    or places where they're pulling water out somehow?
24  A.   I would take this more to look like it's a
25    gravel mining operation, particularly because of this
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 1    type of bridge that's going across the river here.  It
 2    may be conveying gravel.  But that's all purely
 3    speculation.  I have no way of knowing for sure.
 4  Q.   You conclude that 2 feet is necessary for
 5    commercial navigation?
 6  A.   Did I conclude that?
 7  Q.   Well, let's look at your report at Page 139.
 8    Look at maybe the third sentence down.
 9  A.   Yes, I see that, but that's not my
10    conclusion.  I probably should have identified that
11    more clearly.  I believe that was J.C. Ives's opinion
12    about the depth of draft of a boat that could be used
13    to navigate the Colorado River.
14        So he's talking about that you needed 2 feet
15    for the types of craft he was recommending for the
16    Colorado River.
17  Q.   Were you here for any of the testimony on
18    Dr. Lingenfelter's book and the draft necessary for
19    steamboats on the Colorado?
20  A.   At the Verde?
21  Q.   On the Gila.  Sorry.
22  A.   I don't recall.  I don't think I was, but I
23    could be wrong.
24  Q.   Okay.
25  A.   I wasn't there for the entire hearing.
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 1  Q.   Do you recall hearing that Dr. Lingenfelter
 2    indicated that 18 inches was necessary for a river
 3    boat?
 4  A.   If I wasn't there, I don't recall it.
 5  Q.   Okay.  Well, I thought it might jog a memory.
 6  A.   No.
 7  Q.   Okay.  So you don't think that 2 feet is
 8    necessary for commercial navigation?
 9  A.   I'm just trying to summarize here what the
10    different historical parties were saying about
11    navigability.  The Ives, I believe it was Ives who said
12    that the type of craft he recommended for the Colorado
13    River would require 2 feet of water.  And then I go on
14    and I say that the Verde River here sometimes is only a
15    few inches deep, although it could vary a lot according
16    to floods, which is all illustrated in the documents
17    and photographs and newspaper stories and descriptions
18    by government officials.
19        So I'm just trying to summarize all of the
20    preceding material.  I'm not offering an opinion
21    per se.
22  Q.   Well, you don't talk about Ives in this
23    paragraph at all or quote him or anything like that.
24    You say "A dependable and reliable draft of two feet
25    could not be found in," essentially the Verde.
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 1  A.   Right, and as I explained, I believe that
 2    2 feet of water came from a historical document or a
 3    historical source.  It's not my offering of 2 feet of
 4    water as being reliable navigation.
 5  Q.   And the surveyors you talked about for the
 6    lower portion of the Verde, in what we're calling
 7    Segment 5, indicated depths in the main channel of
 8    between 2 and a half and 5 feet, correct?
 9  A.   Some of them did.  Others indicated that it
10    was considerably shallower.
11  Q.   Well, we talked about that 1 foot depth, and
12    that was a side channel of the Verde, right?
13  A.   Uh-huh.
14  Q.   Were there any others on the lower Verde that
15    indicated a different depth?
16  A.   I don't recall.  I reported what were in the
17    historical documents, and you have to take it in the
18    context of all the other historical material that I've
19    summarized to reach your own conclusions about -- or
20    the Commission needs to consider in order to reach
21    their conclusions about navigability.
22  Q.   That's not what I asked you.  I asked you
23    whether any of the surveyors on the lower portion of
24    the Verde indicated depths in the main channel of
25    between 2 and a half and 5 feet.  You said there were
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 1    surveyors who indicated a different depth.
 2        I would like to know who they are and what
 3    segment, what portion of the Verde they were talking
 4    about?
 5  A.   I don't recall without having to go back
 6    through all the survey records.
 7  Q.   Well, you have what you found important in
 8    your report.  Would you like to flip back to that
 9    portion of your report and see if you can find it?
10  A.   I can't do it right now.  It just would take
11    far too much time.
12  Q.   So you can't provide the information for the
13    Commission because it's going to take too long?
14  A.   That's correct.
15  Q.   All right.  The surveyors in the Verde Valley
16    found a depth of 3 feet, correct?
17  A.   If you pointed it out to me again, I will --
18    you don't need to bother.  I'll take your word for it.
19  Q.   Okay.  That's more than the 2 feet necessary
20    for commercial navigation according to Ives, correct?
21  A.   That's correct.
22  Q.   Do you know if anyone tried, Powell or --
23  A.   Let me qualify that.  That's, according to
24    Ives, what was necessary for commercial navigation on
25    the Colorado River, not on the Verde.  He made no
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 1    comments at all about the Verde River.
 2  Q.   So it's your opinion that the depth required
 3    for commercial navigation might vary river by river?
 4  A.   No, I'm just reporting what Ives' opinion was
 5    about the need for a draft of a boat to be operated on
 6    the Colorado River.
 7  Q.   And I said he said 2 feet.  The Verde had
 8    3 feet.  That would be sufficient, according to Ives?
 9  A.   On the Colorado River.  He made no opinion,
10    because he wasn't working on the Verde River, and he
11    had no way to assess what the other characteristics of
12    the Verde River were.  So he was offering an opinion
13    about the Colorado, which is all he was offering an
14    opinion about.
15  Q.   Well, you go on to talk about Powell or
16    Wheeler boats and whether they might be useful on the
17    Verde.
18  A.   The Wheeler boats?
19  Q.   Well, at least the Powell boats.  You showed
20    pictures of Wheeler boats, I'm presuming because you
21    felt them to be somehow relevant to a discussion of
22    navigability on the Verde.
23  A.   As I explained in that particular chapter, I
24    felt that the Commission ought to be able to see the
25    types of watercraft that were in use at the time.  I
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 1    didn't offer them for any specific conclusions about
 2    the Verde River.  It was just simply to point out, in
 3    much the way Mr. Fuller did, that there were certain
 4    types of watercraft that were available and in use on
 5    certain rivers, and I limited my example to the
 6    Colorado River, which was considered navigable.
 7  Q.   And you used, as an example, boats used by
 8    Powell and Wheeler, and you say they weren't suitable
 9    for use on the Verde.
10  A.   I did not say that at all.
11  Q.   Okay.
12  A.   I said what I said, which was that they were
13    used on the Colorado River.  And with marginal success,
14    I might add.
15  Q.   How do you explain the five separate trips
16    the Day brothers made on the Verde prior to statehood?
17  A.   I think there were -- in my view, simply
18    because somebody can put a boat in a particular body of
19    water at some particular time, and maybe even do it a
20    couple of times, it doesn't mean that you can do it
21    consistently, or even reliably.
22        So it was certainly newsworthy that some
23    parties tried it, but simply because it was such a
24    novelty.
25        But there were no newspaper articles that
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 1    discussed reliable commercial boat operations on the
 2    Verde River, and so the notion that somebody could
 3    actually try to put a boat in was unusual enough that
 4    it warranted comment by the press.
 5        If the Verde had been navigable, I would have
 6    thought there would have been newspaper articles
 7    describing the wonder of the fact that there was
 8    commercial navigation to the various communities along
 9    the Verde.  But there were no such articles.  There
10    were no booster articles that talked about how the
11    Verde was contributing to the economic success of
12    communities because people could use it for commerce on
13    boating.  There was nothing about that.
14        And, you know, so simply because it's a
15    novelty and, I might add, in some cases a rather
16    difficult novelty, in my view, underscores the rarity
17    of the fact that there were people putting boats in the
18    river, a few, that only a few that were documented; but
19    nothing that talked about commercial navigation.
20  Q.   Did you find any reports about the Day
21    brothers' trips in any of the newspapers along the
22    Verde?
23  A.   I used whatever newspapers were available.
24    So, as I said, I think it was a rarity and it was
25    newsworthy.  I can use a different example, if you
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 1    want.
 2  Q.   Well, I want to finish talking about the Day
 3    brothers.
 4        We had one report from Yuma about the end of
 5    their fifth trip, correct?
 6  A.   I don't recall, but if you say so, I'll take
 7    your word for it.
 8  Q.   Okay.  So you didn't find any reports -- I'm
 9    presuming if you had found a newspaper report about the
10    Day brothers boating on the Verde, you would have
11    produced it or talked about it for the Commission,
12    correct?
13  A.   Yes.
14  Q.   Okay.  So you found no reports of them, even
15    though they took five trips down the river?
16  A.   That's correct.
17  Q.   So doesn't that argue against your
18    proposition that it's so novel that it's recorded every
19    single time it happens?
20  A.   I don't think so at all.  It seems to me that
21    if they were doing this -- if they were running a
22    commercial boating operation where it's going weekly up
23    or down the river, that would certainly have appeared
24    in the press.  It would have appeared in the booster
25    articles that were speaking about all of the wonders
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 1    that their community offered; and, also, the other
 2    newspaper articles that talked about the unusual
 3    attempts of boating, such as the guy that put the
 4    railroad ties together to try and repair the bridge.
 5        These are all freak things.  It's like the
 6    newspaper story -- or the TV stories now about people
 7    jumping out of second-story windows in Boston into
 8    snowbanks.  It's unusual.  It's newsworthy.  But it's
 9    not because people routinely jump out of second-story
10    windows in Boston.
11  Q.   I understand that.  But we know that these
12    guys took four prior trips that were not documented
13    anywhere at all in any newspaper account, and so it
14    would seem that not every trip was reported.
15  A.   That's apparently true.
16  Q.   Okay.  Did you look at the boats that the
17    Kolb brothers used in the Grand Canyon prior to
18    statehood?
19  A.   Not for this project, but I have seen them in
20    relation to another navigability project that I have
21    worked on that's confidential.
22  Q.   Do you know the draft of either the Kolb
23    brothers' boats or the Powell boats or the Wheeler
24    boats?
25  A.   No, I don't.
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 1  Q.   Do you acknowledge they were all available at
 2    statehood?
 3  A.   Or prior to, yes.
 4  Q.   Canoes available prior to or at the time of
 5    statehood?
 6  A.   Yes.
 7  Q.   Folding canoes prior to or at the time of
 8    statehood?
 9  A.   According to Mr. Fuller's testimony.  I don't
10    know anything about folding canoes.
11  Q.   Did you look at the ads that were produced as
12    part of the evidence?
13  A.   No.  Well, just the ones that were produced
14    as evidence.
15  Q.   Did they indicate that folding canoes were
16    available?
17  A.   That's correct.
18  Q.   A wide variety of homemade craft, were those
19    available prior to and at the time of statehood?
20  A.   According to Mr. Fuller, that's correct.
21  Q.   Do you have anything to disagree that people
22    made boats?
23  A.   No.
24  Q.   Okay.  How about dugout canoes?
25  A.   That's correct.
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 1  Q.   Do you have any information about the draft
 2    of those boats, or do you need to defer to Mr. Fuller's
 3    opinion on that as well?
 4  A.   I would defer to his opinion about the draft
 5    of those boats.
 6  Q.   Let's talk a little about the categories of
 7    context that you've repeatedly stated you synthesized
 8    to reach your conclusion.
 9        You talked about patents, state, federal, and
10    Desert Land Act patents.  Did any of the people in any
11    of those patents say the phrase nonnavigable?
12  A.   No, and they didn't cite to Steamer Daniel
13    Ball either.
14  Q.   Okay.  Federal surveys, I think you said
15    previously none of the federal surveyors said the river
16    was nonnavigable?
17  A.   Not in so many words, that I recall.
18  Q.   Okay.  And their depths were generally in the
19    2 and a half foot to 4 foot range, correct?
20  A.   That's correct.
21  Q.   And we've agreed that the fact that there
22    were roads, meanders, depths and dock -- sorry.  Try
23    that again.
24        I think we agree that the fact that there
25    were roads and docks along the river don't necessarily
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 1    make a river navigable or nonnavigable?
 2  A.   Roads and docks?
 3  Q.   Yes, docks, boating facilities.
 4  A.   There were docks along the Verde River?
 5  Q.   No.  There were roads.  There were not docks.
 6  A.   Correct.
 7        And I wanted to qualify one thing about the
 8    depth of the river according to the surveyors.  As I
 9    pointed out during my direct testimony, the accuracy of
10    the information of those surveys, they were transect
11    surveys, which means they only report what they find
12    going along the line.  So that the depths of the river,
13    where those surveyors identified the depths, was only
14    going to be where that particular surveyor encountered
15    the river, and it may have been considerably different,
16    it might have been deeper or it might have been
17    shallower, in between where those lines were.
18  Q.   Well, some of those surveyors said that they
19    were describing the river generally.
20  A.   That was in the general township surveys,
21    which the field notes that appear at the end of each
22    township, and so they're sort of a category, a broad,
23    sweeping statement about the whole township.
24  Q.   But certainly those rivers encountered --
25    those surveyors encountered a river on a particular day
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 1    at a particular location?
 2  A.   Right, and some of those would have been very
 3    dry times of years, others very wet times of year.
 4  Q.   None of them said it was nonnavigable?
 5  A.   That's correct.
 6  Q.   And we talked about the fact that meanders
 7    could mean that the river was over 3 chains wide or it
 8    could mean that it was navigable?
 9  A.   Or both.
10  Q.   Or both.
11        Okay.  So the federal reports you talked
12    about, you quoted a lot of people saying the Colorado
13    was the only navigable river.  Was there anybody in
14    there that said, specifically, the Verde was
15    nonnavigable?
16  A.   There was the one newspaper report from -- I
17    guess it was from Prescott, that said sort of in the
18    negative sense; that we have no navigable rivers other
19    than the Colorado.  And that I would take to mean that
20    it would include the Verde River.
21  Q.   Okay, so we've got one account so far of
22    somebody saying the river is nonnavigable.
23  A.   And because that newspaper article
24    specifically was describing the virtues of the
25    community there, I would have expected them to say we
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 1    have a navigable river if there was one that had been
 2    navigable.
 3  Q.   Okay.  Now, would you agree that the flood
 4    accounts occurred when the river was not in its
 5    ordinary condition?
 6  A.   I would have to leave the answer to that to
 7    the hydrologists.  It was certainly unusual
 8    circumstances when there were floods.
 9  Q.   Okay.  And did anyone in the flood accounts
10    say the river was nonnavigable?
11  A.   Not in those words.
12  Q.   Okay.  In the boating accounts, did anybody
13    say the Verde River is nonnavigable?
14  A.   No.
15  Q.   Okay.  So when you synthesized the
16    information and concluded that everybody thought the
17    river was nonnavigable, you have one guy who said it;
18    is that correct?
19  A.   If you take it in the overall context of the
20    literally hundreds of documents, you --
21  Q.   That's what I'm trying to do.
22  A.   You can cherry-pick one or two things that
23    fit your thesis quite well and ignore the other 500
24    items that don't fit your thesis.
25        In this particular case, if you consider all
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 1    of the evidence, balancing it out with whatever degree
 2    of credibility each piece is warranted, it clearly
 3    shows, in my view, that most of the people, if not all
 4    of the people, in the region of the Verde River did not
 5    think it was reliable, reliable for regular boating.
 6  Q.   Okay.  You told me at the beginning that the
 7    most important thing that a historical figure could say
 8    was their conclusion whether the river was navigable or
 9    not, not their observations.  Is that still true?
10  A.   I offered both.  I offered two.
11  Q.   I understand that.  But you said that the
12    most important thing was their conclusion.
13  A.   Not all of the people that I cited offered
14    conclusions.  They offered observations.
15  Q.   Okay.
16  A.   And, again, when you consider it in light of
17    all the other observations and conclusions and consider
18    the weight of the strength of each piece of evidence,
19    you can come up with a general statement about what all
20    of these historical figures thought about the Verde
21    River; and that's what I think I've provided.
22  Q.   What category did I miss when I listed those?
23    What category of evidence that you considered did I
24    miss?
25  A.   You listed all the different categories out.
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 1  Q.   Okay.
 2  A.   I mean in broad sweep, it's the surveyors'
 3    notes and plats, it's the homestead patent files,
 4    government reports, other reports, archival documents,
 5    newspaper articles.  I can't remember them all myself,
 6    but they are listed in my report, and I've listed them
 7    at the beginning of my presentation too.
 8  Q.   And in all of those accounts for the people
 9    who made conclusions, only one of them concluded the
10    Verde was nonnavigable?
11  A.   Only one said so in so many words out of all
12    those historical documents; but that doesn't mean, on
13    the flip side, that the other several hundred of them
14    thought it was navigable.
15  Q.   No, but it doesn't reach the conclusion that
16    you reached in here.
17  A.   I think it does.  I think the conclusion is,
18    is that all the observations and the one or two direct
19    statements about the Verde River strongly shows that
20    the people, the historical witnesses, people who were
21    actually there, did not believe the Verde River was
22    navigable.
23        They certainly would have commented about it.
24    It would have made -- it would have shown up in many
25    more historical documents; not just newspapers, but it
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 1    would have shown up in many archival documents about
 2    how this river was being navigated on a regular and
 3    reliable basis if it had been done so.
 4        It would have shown up in military records.
 5    It would have shown up in the USGS reports.  It would
 6    have shown up in the Bureau of Reclamation reports.
 7    But it didn't.  And that's significant.
 8        The absence of information sometimes is just
 9    as strong as the presence of that information.  And in
10    this case, the absence is so overwhelming of navigation
11    that I don't think you can draw any other conclusion
12    about what the people thought of it at that time.
13  Q.   Okay.  Let's go back to those categories.
14    The federal surveyors.  Nobody said it was
15    nonnavigable.  They reported depths.  What else leads
16    you to believe that they overwhelmingly felt the Verde
17    River was nonnavigable?
18  A.   I think we've gone all through this.  There
19    were large sections of it that were not meandered.
20    There were sections of it that were meandered.  But
21    that in my opinion, in the context of all the other
22    documents, those were meanders that were consistent
23    with the survey manuals for 3 chains and wider.  And
24    when you consider the other types, the newspaper
25    articles, the government reports, the photographs --
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 1  Q.   I'm just -- I'm trying to figure out how each
 2    piece weighs into the whole.  So I'm just talking about
 3    the surveys for now.  I understand that you put them
 4    all together, you add them up, and you get
 5    nonnavigability.  I'm trying to understand the math.
 6        So you say the federal surveyors indicated
 7    nonnavigability, and you're basing that, as I hear you
 8    right now testifying, solely on the fact that some of
 9    them did not meander the river?
10  A.   No, I think I've explained that now at least
11    four or five times.  Not solely on the fact that four
12    or five of them did not meander the river; but also in
13    the context of all the other hundreds of historical
14    documents.
15  Q.   And --
16  A.   And as I also pointed out to the Commission
17    earlier, the surveyors were not infallible themselves.
18    They did survey at different times of year and under
19    different conditions.
20        So you have to consider them not just by --
21    the notes just by themselves.  You have to consider
22    them in light of all the other surrounding historical
23    documents.  None of these things can be taken
24    independently, and that's the problem of trying to do
25    history if you haven't been trained to be a historian.
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 1    You know, it --
 2  Q.   And I'm trying to get to your conclusion, but
 3    what I'm seeing --
 4  A.   I think you know my --
 5  Q.   -- is one plus two equals five, and I'm
 6    trying to figure out what the other math is.
 7        So, obviously, when you look at the big
 8    picture, you come to a conclusion.
 9  A.   Well, I come to a conclusion about what the
10    historical figures thought of the river, and I'm
11    conveying their opinions about the river.  I'm not --
12    I think I'm offering the objective history of what
13    was said and done at the time, and that these
14    particular parties, when you look at all of their
15    information collectively, it leads to just one
16    conclusion about what the majority of people thought
17    about the river.
18        I don't think I can explain it any more
19    clearly than that.
20  Q.   I understand what you're saying.  You're not
21    answering my question.
22  A.   That's because I think I've answered it
23    multiple times.
24        CHAIRMAN NOBLE: Joy, can we move on?
25        MS. HERNBRODE: Okay.
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 1        CHAIRMAN NOBLE: Thank you.
 2        BY MS. HERNBRODE: 
 3  Q.   Did you look at Dr. Mearns' journals to see
 4    what he might have said about the Verde?
 5  A.   No, I did not.
 6  Q.   Did you spend any time at the Smithsonian in
 7    your research?
 8  A.   No, I did not.
 9        MS. HERNBRODE: Okay.  I think that's
10    all I have.
11        CHAIRMAN NOBLE: Is there anyone else
12    who --
13        John, certainly.  Do we need a moment
14    for takedown?  I'm sorry, that was an inappropriate
15    term, but --
16        MS. HERNBRODE: It would be lovely if we
17    could have one, Mr. Chair.
18        CHAIRMAN NOBLE: Thank you.  We will.
19        MR. HELM: And I need to set up, too.
20        CHAIRMAN NOBLE: Let's take 10 minutes.
21        (A recess was taken from 2:33 p.m. to
22        2:51 p.m.)
23        CHAIRMAN NOBLE: If we're ready to
24    begin, we're ready.
25        Let's begin.
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 1        CROSS-EXAMINATION
 2        BY MR. HELM: 
 3  Q.   Good afternoon, Doctor.
 4  A.   Good afternoon.
 5  Q.   Nice to see you again.
 6  A.   Uh-huh.
 7  Q.   Just for the record, my name is John Helm,
 8    and I represent the Maricopa County and its Flood
 9    Control District.
10  A.   Yes, I recall.
11  Q.   Okay.  Just a couple of questions, and I'm
12    going to bounce around a little, regrettably, here to
13    try and avoid covering the same ground that everybody
14    else has covered, okay?
15  A.   Okay.
16  Q.   Your expertise is in history?
17  A.   Yes, American history, with emphasis on the
18    American West and environmental history.
19  Q.   Okay.  Any emphasis on water?
20  A.   My Ph.D. dissertation dealt with and
21    subsequently the book that I derived out of it dealt
22    with the history of water disputes on the Rio Grande
23    between Southern New Mexico and Western Texas.
24  Q.   How about history of water in Arizona?
25  A.   Other than the work that I have done here,
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 1    no.
 2  Q.   As a historian, do you also claim to be an
 3    expert in the historical end of how the federal
 4    judiciary went about determining cases for navigability
 5    for title purposes?
 6  A.   No, I am not an expert in that.
 7  Q.   Now, as part of your historical studies here,
 8    did you attempt to determine historically what the
 9    natural condition of the river would be?
10  A.   I tried to cover chronologically as far back
11    before statehood as possible, and the further back you
12    go, the closer you get to ordinary and natural
13    circumstances.  But if you're asking about whether I
14    tried to -- I guess this is something hydrologists
15    do -- recalculate in water that was taken out for
16    irrigation and derive conclusions from that, no, I did
17    not do that.
18  Q.   Okay.  The same question for natural.
19  A.   The same answer.
20  Q.   In the historical context, did you attempt to
21    determine what the ordinary flow of the Gila River --
22    or, I'm sorry, the Verde River was?
23  A.   No.  I attempted to show what the various
24    people who encountered the Verde -- the Gila -- not --
25    the Gila, you mean, or the Verde?
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 1  Q.   The Verde.  I'm sorry.
 2  A.   Yeah.  What they -- how they described the
 3    river or commented about it or otherwise conveyed their
 4    views about the river over time.
 5  Q.   So it's fair to say you didn't render any
 6    opinions that are your opinions on the ordinary
 7    condition of the Verde River?
 8  A.   That's correct.
 9  Q.   The same questions for the natural condition
10    of the Verde River.
11  A.   That's correct.
12  Q.   As part of your historical research, did you
13    make an attempt to determine any depths of the Verde
14    River at any place?
15  A.   Historically?
16  Q.   Historically.
17  A.   Other than what the settlers and surveyors
18    and other historical parties said in the documents that
19    they created, no, I did not.
20  Q.   So you were just laying out what other people
21    said about the Verde River for the Commission to read
22    and make their own decisions about?
23  A.   Exactly.
24  Q.   Forgetting the period back in the 1600s or
25    whatever, when some of the Spanish were wandering


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (44) Pages 1661 - 1664







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 7
February 19, 2015


Page 1665


 1    around Arizona, how far back does your historical
 2    research go, in terms of time, after what the Winkleman
 3    court called civilization arrived here?
 4  A.   I think, you know, without looking back at my
 5    report or PowerPoint, I couldn't say for sure, but my
 6    guesstimate would be 1860s or 1870s.  Not too much
 7    earlier than that.
 8  Q.   Okay.  Do you have a historical opinion about
 9    when the Verde River would have been in its natural
10    condition?
11  A.   I would imagine before the earliest
12    irrigation canals were taken out.  It would be close to
13    it.
14  Q.   And when was that?
15  A.   1860s or 1870s, but I'm just guessing, based
16    on some of the patents that I looked at.  I haven't
17    looked at those patents, patent files, in quite a
18    while, so my memory may be foggy.
19  Q.   1850, 1860, somewhere in there is when
20    irrigation started, and so it would have been pre that
21    date, in rough terms?
22  A.   Rough terms, yes.
23  Q.   The same for the natural condition of the
24    river?
25  A.   Yes.
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 1  Q.   Do you know how long it took from the time
 2    that irrigation out of the river is first commenced
 3    until the Verde River was completely appropriated?
 4  A.   No, I don't know the answer to that.
 5  Q.   Didn't do any research on that?
 6  A.   No.
 7  Q.   Did you do any research on when the various
 8    irrigation canals were built?
 9  A.   No.
10  Q.   So you don't have any opinions about how much
11    water irrigators were taking out at any given time?
12  A.   Other than just the general descriptions
13    provided by the historical parties themselves.
14  Q.   You knew that they were taking water out?
15  A.   Yes.
16  Q.   You knew that they built those canals to take
17    water out?
18  A.   Right.
19  Q.   But you don't know the quantities and when
20    they took it out or anything like that?
21  A.   Right.
22  Q.   And is it also fair to say that you didn't do
23    any historical work on the location of the river
24    channels that comprise the Verde River at any
25    historical time?
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 1  A.   Well, to the degree that those homestead
 2    patent maps that were done by Salt River cartographics,
 3    those illustrated where the channel was located at
 4    various points in historical time.  And so to the
 5    degree that those showed the Verde channel as of the
 6    time of the General Land Office surveys; also as to the
 7    time of the Forest Service maps, which were about the
 8    time of statehood; and also as of the time of the
 9    earliest topographic maps, which varied, but generally
10    were early 20th century.  But I didn't set out to try
11    and specifically document it.  That was just in order
12    to be sure that I got all the homestead patents that
13    touched those channels.
14  Q.   Those three maps, for lack of a better word,
15    that you used to create your blue drawings --
16  A.   Right.
17  Q.   -- can you give me specifically the year that
18    each map was produced?
19  A.   The U.S. GLO surveys are discussed in my
20    report, and those years varied depending on the
21    township you were in; but I believe I pointed out the
22    years in my PowerPoint presentation.  So they're not
23    all going to be the same year, but they would be
24    pre20th century or prestatehood.
25        The Forest Service maps, my recollection is,
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 1    is that they were around somewhere in the neighborhood
 2    of 1913 to 1917.
 3        And the USGS topos, the U.S. Geological
 4    Survey did not start making topographic maps until the
 5    very early 20th century.  And, again, like the General
 6    Land Office survey plats, the topographic maps that
 7    cover the Verde River are different for different
 8    segments of the river; but I believe I put in my report
 9    a list of the topographic maps and when they were
10    created for the different parts of the Verde River.
11  Q.   What's your spread for that?  Do you
12    remember?
13  A.   The USGS?
14  Q.   19-something to 19-something else?
15  A.   The USGS topos?
16  Q.   Yeah.
17  A.   The earliest ones that I know of anywhere in
18    the western United States started about 1902.  I don't
19    recall on the Verde specifically, but I would imagine
20    it would have been in the 1900 to 1910 or 1915,
21    somewhere in that range; but they weren't all done at
22    the same time anyway.
23  Q.   I understand.
24  A.   So somewhere in that area.
25  Q.   Okay.  And the earliest date of any of that
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 1    would have been some of the surveys that started in
 2    1873, I think it was?
 3  A.   That's correct.
 4  Q.   And they're at different times working their
 5    way up too, aren't they?
 6  A.   Right, and some of them were poststatehood.
 7  Q.   Yeah.
 8        So what we have in those maps is a
 9    demonstration of various drawings of the Verde River
10    that all occurred at some point after diversion had
11    started, right?
12  A.   Most of them, yes.
13  Q.   Okay.  And when you get to -- I mean you pick
14    the date in the 19th century.  At some point you
15    reached a point where the Verde was fully appropriated,
16    correct?
17  A.   Yes.
18  Q.   And you just don't know what that day is?
19  A.   That's correct.
20  Q.   And in doing your historical research on
21    those with the SRP cartographic people or by yourself,
22    did you attempt to make any adjustments to those maps
23    that you were using to restore the water that had been
24    diverted by irrigation?
25  A.   No.  I just used the maps the way they were
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 1    drawn, and then cartographics, Salt River
 2    cartographics, overlaid them on the map and put them
 3    all together and added the homestead patents on top.
 4  Q.   So it's fair to say that none of those maps
 5    reflect the natural and ordinary condition of the Verde
 6    River?
 7  A.   They reflect what was there at the time the
 8    maps were done.
 9  Q.   And some, using the same information, reflect
10    a range of dates?
11  A.   Yes, they do.
12  Q.   I know you say you're not a hydrologist or
13    any of that rigamarole, but you sat around here for a
14    number of days and you've heard terminology used, and
15    one term you've heard is braided river?
16  A.   Yes.
17  Q.   And does the evidence that you compiled tell
18    you that the citizens along the Verde River thought it
19    was a braided river?
20  A.   I didn't see anything in the historical
21    record.  There might have been some -- let me correct
22    that.  There might have been something in some of these
23    government reports where one of the people from the
24    Bureau of Reclamation or from the Geological Survey
25    might have commented that this river had multiple
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 1    channels.
 2        But other than that, the residents
 3    themselves, I didn't see any commentary about the
 4    residents talking about multiple channels.
 5  Q.   If they had multiple channels, at least based
 6    on your pictures, there weren't a lot of them, were
 7    there?
 8  A.   I don't know.  The pictures -- there were
 9    very few pictures, historical photographs, available of
10    the Verde, and obviously each one is a very small
11    microcosm of a particular area.  So why the pictures
12    were taken where they were taken is anybody's guess.
13  Q.   The blue maps don't show a lot of braiding,
14    do they?
15  A.   No.
16  Q.   Now, my recollection is several times in your
17    report I've heard you use the term erratic when
18    describing the Verde River; fair?
19  A.   Yes.
20  Q.   I want your definition of the word erratic.
21  A.   Erratic --
22  Q.   As you used it in your report.
23  A.   Erratic would mean to me that it not only was
24    potentially not in the same location due to changes in
25    flow or flood events or other circumstances, and
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 1    likewise, that the volume of water that was coming down
 2    the river was not constant and varied greatly.  Either
 3    one or both of those characteristics.
 4  Q.   And am I being fair in saying you think the
 5    Verde River is erratic for all those reasons?
 6  A.   Yes.
 7  Q.   And you argue that that's what the citizens
 8    thought also, right?
 9  A.   Based on their descriptions and those of the
10    government reports and the other documents.
11  Q.   You didn't use any gage data to make any of
12    your decisions, did you?
13  A.   No.
14  Q.   Okay.  You've also used the term unstable;
15    fair?
16  A.   Yes.
17  Q.   Give me your definition of unstable.
18  A.   Essentially, the same as erratic, a synonym.
19  Q.   Did you do anything specific to determine
20    whether there was multiple channels on the Verde?
21  A.   No, I did not.
22  Q.   Is it fair to say that none of the pictures
23    that you show depict the Verde River in its ordinary
24    and natural condition?
25  A.   Since all of those photographs were taken
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 1    post, say, the 1860s, I would say that that's a fair
 2    assumption.
 3  Q.   Thank you.
 4        Now, you've also in your report, and I
 5    believe even in your testimony, used the terminology
 6    commercial navigation?
 7  A.   Yes.
 8  Q.   Define for me what you mean in your report
 9    and in your testimony when you use that terminology.
10  A.   Well, as I said in my testimony, I'm not a
11    lawyer, but my understanding of the U.S. Supreme Court
12    case, The Steamer Daniel Ball said that to be
13    considered navigable, a stream or a river had to be
14    reliable for carrying commerce.
15  Q.   So commercial navigation means to you a river
16    reliable for carrying commerce?
17  A.   Yes.
18  Q.   And you've used part of that phrase anyway
19    several times, the word reliable.
20  A.   Yes.
21  Q.   Define for me what you mean when you use the
22    word reliable in this context.
23  A.   Well, again, I'm not an attorney or a judge,
24    but my understanding of some of the court cases that
25    post-Daniel Ball deal with the issue of navigability
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 1    for title purposes said that simply because commerce
 2    could be carried on on a river at any one particular
 3    time did not make it reliable; but that it had to be on
 4    regularly expected times so that parties who wanted to
 5    carry on commerce could understand that they would be
 6    able to do so predictably.
 7  Q.   You keep throwing out buzzwords, so what does
 8    regularly expected time mean to you?
 9  A.   That's only my recollection of the cases that
10    I've looked at many years ago.
11  Q.   You don't understand what that terminology
12    means in those cases?
13  A.   No, I don't.  I don't remember.
14  Q.   And for that matter, you don't understand
15    what the wording commercial navigation used in those
16    cases meant, true?
17  A.   That's correct, because my goal was not to
18    address legal issues.  My goal was to set forth the way
19    the historical parties perceived the Verde River over
20    time.
21  Q.   Just off the top of your head, can you give
22    me five primary sources that use the terminology
23    commercial navigation in discussing the Verde River?
24  A.   No, I can't do that off the top of my head.
25  Q.   Do you know one?
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 1  A.   I couldn't do that either.
 2  Q.   Okay.  There weren't any, were there?
 3  A.   Commercial navigation on the Verde?
 4  Q.   Yeah.
 5  A.   I don't think there were.  I think it would
 6    have shown up in the historical records if there had
 7    been.
 8  Q.   I agree with you.  It didn't, did it?
 9  A.   Not as far as I remember.
10  Q.   As a historian, or at least in your
11    perspective as the historian that's here, tell me how
12    the terminology or how you thought the terminology
13    commercial navigation was different than plain old
14    navigation.
15  A.   Well, again, this is not intended to be a
16    legal definition, but commercial navigation to me would
17    mean boats carrying products that could be sold
18    elsewhere or carrying components of things that needed
19    to be assembled or crops or, in other words, things
20    that were going to be useful to parties other than the
21    people who were actually in the boat.
22  Q.   So using a boat to go from A to B, in your
23    mind, doesn't qualify as the type of navigation that a
24    court or a commission could use to determine the river
25    was navigable?
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 1  A.   That would call for a legal opinion.  I can't
 2    offer that.  I'm not trained as a lawyer.
 3  Q.   And as a historian, you're not concluding
 4    that?
 5  A.   Not concluding what?
 6  Q.   That just going from A to B doesn't qualify
 7    as an element to be used in determining navigation of a
 8    river, whether it's navigable or not.
 9  A.   Again, I think that's a legal conclusion.
10    And I would have to see -- if you're talking about a
11    boat going from A to B, I would have to see the
12    historical document that described the boat going from
13    A to B to be able to render any opinion about that
14    document.
15  Q.   Did you see that one about the Day brothers?
16  A.   That's correct.
17  Q.   What do you think about that one?
18  A.   I don't remember what the Day brothers were
19    doing, other than it sounded like, to me, perhaps a
20    joyride.
21  Q.   Yeah, they were doing a little trapping,
22    weren't they?
23  A.   Oh, was that true?  Okay, trapping then.
24    Then I would also want to see if they were trapping in
25    order to sell the stuff or if they were doing it for
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 1    themselves.
 2  Q.   Well, they either gave it away -- they didn't
 3    take it home, did they?
 4  A.   Again, I don't remember the article,
 5    specifically.
 6  Q.   Okay.  Now, again, with your historical hat
 7    on, in determining navigability, does trade and travel
 8    on a river have to happen together?
 9  A.   Trade and travel?
10  Q.   Yeah.
11  A.   Again, I think that would be something for a
12    court to decide, or it may have already been addressed
13    in court decisions.  I don't know.
14  Q.   You didn't or are not attempting to do any
15    evaluation historically of the components that were
16    necessary to make a determination of navigability for
17    title purposes?
18  A.   No.  I was just simply conveying what the
19    various parties who had interactions with the Verde
20    River, how they describe those interactions or what
21    they did in relation to the Verde.
22  Q.   Okay.  The sense I got is that you at least
23    claim to look at a lot more things than what you list
24    in your report.
25  A.   That's true.
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 1  Q.   Okay.  How would the Commission, if it so
 2    desired to retrace your steps to verify any of your
 3    commentary, how would they go about doing that with
 4    just your report in hand?
 5  A.   I can offer you a description of -- I think I
 6    did put in my methodology in the introduction of my
 7    report, but I'll explain that again, if you would like.
 8  Q.   Oh, no, I've read your methodology.  Alls I'm
 9    saying is are you saying that if the Commission wants
10    to verify this great body of evidence that you claim to
11    have looked at to come up with your conclusions,
12    they're going to have to take the terminology
13    descriptions that you used in that portion of your
14    report and retrace those steps?
15  A.   The most reliable documents or the ones that
16    were the most descriptive are the ones that are cited
17    in the footnotes, the ones that I thought were the most
18    useful for describing the Verde River from the point of
19    view of the early people along the river.
20        But there was a much larger body of
21    historical material that I originally culled from
22    various archives; and then of that body of historical
23    material, I abstracted out a smaller universe into a
24    computer database of documents that I thought
25    potentially might be useful or particularly


www.coashandcoash.com                 Phoenix, AZ


Page 1679


 1    descriptive.  And then as I put together the final
 2    report from those abstracts, it was an even smaller
 3    universe of documents; and those are the ones that
 4    wound up in the footnotes.
 5        So in my view, as a historian, those are
 6    either the most descriptive or most useful documents in
 7    describing the Verde River from the historical parties'
 8    points of view.
 9  Q.   Okay.  So if we assemble those documents, can
10    we forget about the rest of them, and if the documents
11    that you listed don't back up your claims, we can
12    conclude that you were wrong?
13  A.   You also have to look at the other ones that
14    were in my abstracts, because sometimes I used one
15    particular document as an example.  I might have had
16    three or four that were very close in terms of what a
17    particular description was, and rather than be
18    redundant, I simply picked one of them as the most
19    representative.
20        So if you wanted to conclude that I was
21    wrong, you would have to look at not only everything in
22    the footnotes, the original documents, but you would
23    also have to look at all the other ones that I
24    abstracted.
25  Q.   Okay.  So how does the Commission look at all
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 1    the ones you've abstracted?
 2  A.   They can have a copy of my database, assuming
 3    the counsel for Salt River Project would like it, agree
 4    with that; and they can see the abstracts, and those
 5    abstracts also show the sources of where that material
 6    came from, the Archives and so on.
 7  Q.   And if there's anybody in this room who might
 8    want to do that checking, can they get the same kind of
 9    information?
10  A.   I would have to consult with counsel for Salt
11    River Project.
12  Q.   You've been an expert witness before in
13    court, haven't you?
14  A.   Quite a few times, both in State and Federal
15    Court.
16  Q.   Do you have to produce all that kind of
17    information when you're acting as an expert witness in
18    a court?
19  A.   Yes, I do, and I have.
20  Q.   Okay.  And you've given that information to
21    your counsel?
22  A.   I have given -- Salt River Project many years
23    ago, as you may recall from my deposition in a Maricopa
24    County case, many years ago the Salt River Project
25    asked that I give them what was then all of my
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 1    collection of paper documents, photocopies.  And since
 2    they had paid for the research, effectively those
 3    copies were theirs, so I gave them all those documents.
 4    And to the best of my knowledge, they are now in the
 5    Salt River Project Archives in Phoenix.
 6  Q.   Okay.  Do you know whether the Salt River
 7    Project has granted access to those archives for
 8    anybody involved in these proceedings?
 9  A.   I believe, and Mark can correct me if I'm
10    wrong, but I believe that you asked for access to those
11    materials; and I believe that the Salt River Project
12    gave it to you, but I could be wrong.  That's just a
13    vague recollection.
14  Q.   You are wrong on that.
15  A.   Okay.  Well, in any event, Salt River Project
16    has all the paper copies.  The digital copies that I
17    collected recently, historical newspaper articles and
18    photographs, I have those in my computer.  And, again,
19    with the advice of counsel, if Mr. McGinnis says it's
20    okay, I'll be glad to provide it to the Commission.
21  Q.   Okay.  So the only way anybody participating
22    in these hearings or from the Commission is going to
23    get the stuff is if Mr. McGinnis tells you it's okay to
24    give it?
25  A.   And I'm assuming he would consult with Salt
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 1    River Project before he consented to that.
 2  Q.   From your perspective, as a historian
 3    evaluating these commentaries from the various people
 4    on-site at the time who were talking about trade or
 5    travel, did that trade or travel, in your mind, have to
 6    be of a commercial nature to qualify the river as one
 7    that could be used for navigation?
 8  A.   Again, it's a legal conclusion.  My intent
 9    was simply to present the perspective of the parties
10    along the river and what they said about the river, and
11    then my intent was to let the Commission make their own
12    judgments about whether it met the legal definitions of
13    navigability for title purposes.
14  Q.   In any of your historical research, did you
15    consider recreational boating of any kind?
16  A.   To the extent that there were some boating
17    attempts on the river, I probably -- those may have
18    been recreational, if you want to call it that,
19    joyriding.  But I saw very, very few of those; and I
20    didn't see anything of a regular, historically
21    speaking, regular recreational boating activities on
22    the river.
23  Q.   Okay.  And when you say that historically,
24    you mean up to the period 1950, 1960, 1940?
25  A.   Approximately the time of statehood.  I do
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 1    have a few photographs poststatehood, but approximately
 2    statehood.
 3  Q.   Okay.  You haven't done anything to look at
 4    modern recreational boating?
 5  A.   No.
 6  Q.   Do you have an opinion, as a historian, how
 7    many times a river would need to be navigated by a boat
 8    to become a navigable river?
 9  A.   Again, that would be a legal conclusion that
10    I'm not in the position to be able to make.
11  Q.   When you did your historical analysis, did
12    you attempt to analyze the river on any kind of a
13    segment-by-segment basis?
14  A.   No, I did not.
15  Q.   So you just looked at it as one big river?
16  A.   Well, that was of necessity, because the
17    historical documents themselves, it was hit or miss.
18    You know, there weren't an equal number of documents
19    addressing each particular part of the river.  They
20    weren't necessarily the same types of documents
21    everywhere.  It's what I could find.
22  Q.   But you could have made three piles, for
23    example, if you wanted to, and said, one, this is the
24    lower, this is the middle, and this is the upper,
25    right?
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 1  A.   I could have.  But I believe most of the
 2    organization of my report, within types of documents
 3    within those categories, it's primarily chronological.
 4  Q.   When you were doing your historical reviews
 5    of the Verde, did you come across any portions of the
 6    river that, as you looked at it, you said, wow, to get
 7    past this portion I'm going to have to portage?
 8  A.   Certainly Verde Falls, the photograph that I
 9    have of it there.  And other areas, I'm not a boating
10    expert, but some of those other photographs, to me, as
11    an amateur who, you know, might want to attempt it, I
12    would assume that some of those other areas appeared
13    fairly shallow and would be difficult for me to get
14    past.
15  Q.   You're talking about the riffles that you
16    were showing in some of your pictures?
17  A.   The riffles or gravel bars or whatever.
18  Q.   I take it that Verde Falls would be the
19    biggest one that you mentioned?
20  A.   I would not attempt to go through there.
21  Q.   No, neither would I.
22  A.   No.
23  Q.   But that would be the biggest obstruction in
24    the river that you're aware of?
25  A.   Yes, and particularly from the other
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 1    descriptions that I've heard of it from other parties
 2    testifying.
 3  Q.   About how long, how far do you think it is
 4    from the top of Verde Falls, where people would have to
 5    get out to portage, to where they could put their boat
 6    in below the falls?
 7  A.   I don't know.  I think Mr. Fuller described
 8    it as a matter of 10 or 20 or 30 or 40 feet.  I don't
 9    remember precisely.  It wasn't a long distance, though.
10  Q.   And would it be fair to say, at least in your
11    mind as a historian, that would have been the longest
12    portage on the Verde River?
13  A.   I don't know about any of the other
14    obstructions on the river.
15  Q.   I have to ask you these two questions from
16    our prior experience.
17        Did you ever get around to reading Oklahoma
18    versus the U.S. or Oklahoma versus Texas, depending on
19    which designation you like?
20  A.   No, I have not yet read it.
21  Q.   How about the Holt State Bank case?
22  A.   No, I have not.
23  Q.   Other than that 1931 Utah case, have you read
24    any other Supreme Court decision?
25  A.   About navigability?
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 1  Q.   Yeah.
 2  A.   I think there's a Supreme Court decision
 3    involved lakes in Alaska and whether they were
 4    considered -- I couldn't cite it to you, but whether
 5    they were considered commercially navigable because of
 6    biplanes that would bring in commerce and land on the
 7    lakes.  And I believe the State of Alaska claimed that
 8    those lakes were, therefore, navigable because commerce
 9    was coming in and landing on the lake.
10        And my recollection is, is that the outcome
11    of that case was the U.S. Supreme Court said that this
12    was really not a body of water that was conveying
13    commercial products from Point A to Point B simply
14    because the plane was landing there.  It was not like a
15    boat would be.  And I've read that one.
16        And I believe I read one or two cases that
17    indicated that because you could put a ferry boat in a
18    particular river, that was not necessarily an
19    indication of navigability; that it could be considered
20    an indication that you could put a boat in, but it was
21    not conveying commerce from Point A to Point B because,
22    effectively, you're avoiding the river the same way a
23    bridge would.
24        But those are generalities, and I read those
25    a long time ago, and I couldn't give you citations.
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 1  Q.   When you first started testifying here, it's
 2    my recollection that you mentioned something about your
 3    testimony on the Gila and how it was to carry over and
 4    be incorporated with your testimony here.  Do you
 5    recall that?
 6  A.   On the Gila?
 7  Q.   Yeah.
 8  A.   I think what I was talking about was the
 9    general discussion of how federal surveys were carried
10    out, which was equally applicable to either river,
11    meaning the survey manuals and what the surveyors were
12    supposed to report under the different manuals, and the
13    same with the homesteading process, what laws governed
14    that process and how one went about getting a
15    homestead.  But I don't -- I think that's the only part
16    that I was talking about carrying over, unless you're
17    thinking about something else.
18  Q.   No, I'm not.  I'm just trying to get it
19    straight in my mind what you're carrying over.
20  A.   No, that was it.
21  Q.   And so it would simply be your prior
22    testimony on the federal surveys?
23  A.   And the homestead patenting process and then
24    the general methodology of how I went about my
25    research, which is similar for both rivers.
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 1  Q.   Okay.  Now, I noticed a little difference in
 2    your testimony, and I'm curious.  You used a new word
 3    on me, probative.
 4  A.   Oh, I learned a big word.
 5  Q.   I could see that.  And my first question was
 6    who taught you that word?
 7  A.   I've heard it used by lawyers in the past.
 8    And, you know, I probably shouldn't have used it,
 9    because it sounds too legal, but...
10  Q.   Well, tell us what you meant when you used
11    that word in talking about the surveys.
12  A.   Just that they should be considered strongly
13    as useful information in helping to determine whether a
14    river was or was not navigable; but in and of
15    themselves, they did not prove whether a river was or
16    was not navigable.
17  Q.   And that's at least a small change in
18    position from what you said in the Gila testimony,
19    correct?
20  A.   I don't think so.  I think I -- maybe I
21    didn't use the word probative.
22  Q.   Well, I know you didn't do that.
23  A.   But I do think I indicated that the surveys
24    were certainly strong indication of what the surveyors
25    thought about the Gila River with regard to the
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 1    question of navigability.
 2  Q.   Sure.  My recollection is you put them right
 3    up there as the most important piece of evidence the
 4    Commission has to look at it.  Is that fair?
 5  A.   I would say it's one of the most important.
 6  Q.   And you still haven't read those two lousy
 7    Supreme Court cases --
 8  A.   No, I have not.
 9  Q.   -- that contradict you?
10  A.   No.  I do most of my research in nonlegal
11    documents.
12  Q.   The information that you've conveyed in your
13    report, as I understand it, you're not trying to match
14    that information to any legal standard that the
15    Commission has to apply to make a determination of
16    navigability for title; is that fair?
17  A.   That's correct.
18  Q.   From your historical research on the Verde,
19    other than the Verde Falls, what specific obstructions
20    to navigability are you aware of?
21  A.   None.  I think Mr. Fuller talked a lot about,
22    in the upper reaches, trees hanging over the river and
23    something called strainers, which I didn't know what
24    the term meant until his testimony; and that there were
25    other obstacles such as, potentially, beaver dams or
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 1    things like that.  But I'm not aware of any.
 2  Q.   You're not aware of them?
 3  A.   No, I'm not aware of the specifics of that,
 4    no.
 5  Q.   You can't verify that there's any
 6    obstruction, other than Verde Falls, on the Verde River
 7    from its headwaters to where it ties in with the Salt
 8    River?
 9  A.   Not personally, no.
10  Q.   Or as a historian?
11  A.   Other than what the historical parties said
12    about the river or wrote about the river.
13  Q.   Do you have any specific citations from those
14    historical parties talking about something that was an
15    obstruction to travel?
16  A.   I believe at least one of the newspaper
17    articles talked about, and it could have been the Day
18    brothers' outing, that it was going to be a very
19    difficult attempt to go down the river because of
20    obstructions in the river; but I don't believe they
21    specifically identified where those were.
22  Q.   That's just somebody's opinion, like you and
23    me trying to go over Verde Falls?
24  A.   Yeah.
25  Q.   As part of your testimony in the Gila, you
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 1    told us that you didn't know the difference between the
 2    natural condition and the ordinary condition of the
 3    river, and in that case you were talking about the
 4    Gila.
 5  A.   Yes, because I think those are essentially,
 6    according to what I understand of the Winkleman case,
 7    legal issues.
 8  Q.   Okay.  And is it fair to say then that you
 9    still don't know what those terms mean in terms of the
10    Verde?
11  A.   My understanding from some of the other
12    testimony is that natural would mean without any sort
13    of manmade obstructions, such as diversion dams or
14    things like that; and that ordinary potentially might
15    not encompass floods, flood events, or droughts.
16        But those definitions I think are either
17    largely legal or hydrological.
18  Q.   They played no part in what you wrote down
19    that the folks were telling us?
20  A.   No, because what I wrote down what the folks
21    were telling is what the folks were saying about the
22    Verde River.  I mean some of them did describe floods,
23    and so I wrote down what they said about the floods.
24    And some of them did mention diversion dams, so I put
25    down what they said about that.
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 1  Q.   In doing that, you didn't make any attempt to
 2    separate the evidence into a pile that would be natural
 3    conditions and another pile that would be ordinary
 4    conditions, correct?
 5  A.   No, I did not.
 6  Q.   I'm sorry if I asked you this, but do you
 7    have an opinion historically on when you can tell me
 8    the river was completely diverted?
 9  A.   I think you've asked that before.
10  Q.   That's why I can't remember.
11  A.   I don't know any particular date when it was
12    completely diverted.
13  Q.   Be fair to say probably when they built
14    Horseshoe and that other --
15  A.   Bartlett?
16  Q.   -- dam, Bartlett?
17  A.   Those would certainly be big factors in the
18    use of the river.
19  Q.   You didn't do any historical research on when
20    you would conclude the river to be completely diverted?
21  A.   No.
22  Q.   Did you compile any list of diversions that
23    were built on the Verde?
24  A.   No.
25  Q.   Did you find any lists that listed all the
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 1    diversions on the Verde?
 2  A.   Not that I remember, but that was not my
 3    goal, so even if I had seen them, I probably wouldn't
 4    have paid much attention to them.
 5  Q.   Now, do I recall your telling me on the Gila
 6    that you made no attempt to check out the veracity of
 7    any of the reports that you happened to find and put in
 8    your report?  You just found it, didn't make any
 9    decision whether it was true or false, and just stuck
10    it in; fair?
11  A.   If there had been something that was directly
12    contradictory or clearly showed that a report was in
13    error, then I would have said that.  But I didn't see
14    any such thing in relation to the historical documents
15    I used for the Verde.
16  Q.   And you didn't try to make any judgments
17    yourself on whether they were true or false?
18  A.   No, I did not.
19  Q.   If a federal patent did not specifically
20    state that it was conveying land underlying a river
21    that was navigable, would the person the patent was
22    granted to get title to the land underlying the river?
23  A.   Well, first of all, my understanding, the
24    patents themselves would not have actually made such a
25    statement one way or the other, because those were
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 1    simply deeds.  The patent files are different, in that
 2    they convey descriptions of -- by witnesses about the
 3    piece of property being conveyed to the patent holder.
 4    I'm not sure if that answered your question.
 5  Q.   If I understand what you're saying, you are,
 6    in part, saying that no patents ever issued by the feds
 7    made specific statements about the conveyance of real
 8    property underlying a navigable or nonnavigable body of
 9    water?
10  A.   I have never seen any such, that type of
11    document.  And there are many federal documents that
12    appear in a patent file.  It's not just the witness
13    affidavits.  There are such things as receipts for
14    payment, the application, the original application.
15    There can be documents if there's a dispute over a
16    parcel.
17        And I have probably now -- it's not just in
18    relation to the Gila, the Verde, and the Salt River
19    that I've used these documents.  I've used these
20    documents all over the western United States.  So I've
21    seen literally thousands of them.  And I have never
22    seen one instance where the Federal Government said
23    we're giving you a patent to this land and, by the way,
24    part of what we're giving you is under a navigable body
25    of water.
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 1  Q.   Okay.  Have you ever read anything, including
 2    any cases, that said that if the Federal Government
 3    does not specifically state that they are conveying
 4    water underlying -- or land underlying a navigable
 5    river, those patents will be construed not to convey
 6    that land, even though the metes and bounds includes
 7    it?
 8  A.   No, my goal was simply to show what the
 9    Federal Government did in terms of conveying the land;
10    and how that's been construed by courts subsequently is
11    not what I was attempting to do.
12  Q.   Okay.  So you don't know, when the feds gave
13    a patent, whether they really were conveying land under
14    a navigable river or not?
15  A.   That's correct.
16  Q.   I think Joy may have asked you this, but I've
17    got to make sure.
18        Do any of the surveys or the survey notes on
19    the lands on the Verde state specifically that the
20    river was navigable?
21  A.   I think Joy asked it in the converse; did the
22    survey notes state that the river was not navigable.
23  Q.   Okay.
24  A.   And I answered no.  And I would also answer
25    no to your question, which is they did not expressly
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 1    state the river was navigable in relation to the
 2    meanders of both banks.
 3  Q.   Did any of the notes of any of the surveyors
 4    state what manual, specifically, they were using to
 5    conduct the survey on?
 6  A.   My recollection is no.  I'm assuming that
 7    they used whatever was the then-current manual, but I
 8    don't think they expressly said we're using the 1864
 9    manual or the 1894 manual or the 1902 manual.
10  Q.   So that's just your assumption based on the
11    timing the manual was adopted by the folks in
12    Washington?
13  A.   Right, and I think I've pointed out that one
14    of the surveyors could have either been using the 1902
15    manual, which had come out on January 1st, 1902, or if
16    it hadn't reached him because of the time of his
17    survey, he might have been using the 1894 manual; but
18    it didn't make any difference as far as how he reported
19    the Verde River.  Both manuals were essentially the
20    same.
21  Q.   I hate to ask you this question again, but I
22    have to do it on a different river.
23        Tell me what you understand the terminology
24    well-defined natural arteries of internal communication
25    to mean in the surveying context.
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 1  A.   I don't know the answer to that question, and
 2    I'm not sure the surveyors did either.  I think the
 3    surveyors were told -- to me, I understand it to
 4    mean -- you're talking about the one bank meanders?
 5  Q.   Uh-huh.
 6  A.   To me, what it means is that while the river
 7    was not navigable in the view of the surveyor, if the
 8    surveyors thought that it was useful to show that
 9    parties could use the valley of the river, roughly
10    paralleling the river, then he should do a one bank
11    meander in order to define roughly where this land
12    transportation was going that happened to be following
13    the valley of the river.
14        But I've never seen a specific definition of
15    what that meant, and I've never seen any of the
16    surveyors saying what that meant to them.
17  Q.   As you did in the Gila, in this case did you
18    restrict your review of surveys to the interior line
19    surveys?
20  A.   Yes.
21  Q.   And you didn't come across anything in your
22    review of those survey notes or the surveys that would
23    tell you commentary on the natural and ordinary course
24    of the river?
25  A.   In those words?
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 1  Q.   Yeah.
 2  A.   The closest that anything might come to that
 3    would be the general descriptions of the townships that
 4    were at the end of each volume of the survey notes.
 5    Some of them were better descriptions than others and
 6    conveyed more information, but none of them used the
 7    phrase natural and ordinary.
 8  Q.   And some of those surveys were done after The
 9    Daniel Ball came along, weren't they?
10  A.   I think quite a few of them were.  I think
11    that was 1878, 1879, if I'm not mistaken.
12  Q.   Basically, did the SRP cartographics unit do
13    the same work on the blue line maps in this case that
14    they did for you on the Gila?
15  A.   The difference was is that on the Gila the
16    reach was a much longer stretch of river, and it just
17    proved to be impracticable to be able to try and lay
18    out all of the patents for 100 or 120 miles or whatever
19    it was.  So there we selected the sections of the Gila
20    that were the most heavily settled areas in order to
21    plot out where the patents were.
22        But on the Verde, we covered the entire
23    river.
24  Q.   I take it, from some of the other statements
25    that you have made here today, that you still consider


www.coashandcoash.com                 Phoenix, AZ


Page 1699


 1    roads near rivers to indicate that the river is not
 2    navigable?
 3  A.   I think that at least that one newspaper
 4    article that I talked about in previous testimony made
 5    it very clear that at least in the mind of the editor
 6    of the newspaper, the connection was obvious, where he
 7    said there was no navigable waterway or river within
 8    Yavapai County, but that they did have a very good road
 9    system for freight to be hauled.  So I think he was
10    connecting the two.
11  Q.   Well, I understand you think he was.  But in
12    terms of your historical analysis, did you connect the
13    two?
14  A.   I think it's certainly a piece of information
15    that could be considered.
16  Q.   Okay.  And you did?
17  A.   Yes.
18  Q.   In those surveyor notes and things that you
19    looked at, oftentimes you see quotations like the
20    surveyor saying there's little water or there's lots of
21    water or it's deep or it's shallow, right?
22  A.   Yes.
23  Q.   And is it fair to say that you don't have any
24    idea what the surveyor was trying to convey when he
25    used those kinds of adjectives?
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 1  A.   Yes, but with a caveat.  The caveat is that
 2    as I mentioned earlier, those adjectives only applied
 3    to where he was crossing that river on line.  But in
 4    terms of what they meant in terms of depth or rate of
 5    flow or any of that type of thing, I had no idea
 6    what --
 7  Q.   Yeah.  His shallow might be your swimming
 8    hole?
 9  A.   Yes.
10  Q.   None of the conclusions that you drew from
11    the evidence you laid out in your report were made with
12    any attempt to meet any specific legal standard, right?
13  A.   Correct.
14  Q.   All those conclusions, to the extent that
15    they're in your report, are your historical conclusions
16    based on whatever it is that you looked at?
17  A.   Based on what all the people in those
18    documents said about the Verde.
19  Q.   What the folks were telling you?
20  A.   Yes.  Cumulatively, my opinions were where
21    the weight of that evidence fell.
22  Q.   When you reviewed the patent portions, none
23    of your review was based on any federal or state law,
24    correct?
25  A.   Well, I did cite the homestead patent law and
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 1    the Desert Land Act as different means of acquiring
 2    pieces of the public domain; and with relation to the
 3    Desert Land Act, I explained that they had to
 4    demonstrate they were irrigating the property in order
 5    to get it from the public domain and that that water
 6    had to come from a nonnavigable body of water.
 7        But as far as interpreting federal statutes,
 8    no, I was not doing that.
 9  Q.   And that one thing that you did talk about
10    just now was your historical legal opinion?
11  A.   It's my understanding of what that case has
12    meant in terms of what other subsequent court cases
13    have said about it.
14  Q.   Can you give me any specific citations to any
15    case that's construed the Desert Land Act, as you
16    understand it?
17  A.   I believe it's the -- it's in my report.
18    It's right after the block quote.  If you want to give
19    me a second, I'll be able to tell you.
20  Q.   Go right ahead, because if you have me look
21    it up on this computer, we'll be here until tomorrow.
22  A.   Yeah, let me find the section on Desert Land
23    Act patents.
24        It's California Oregon Power Company versus
25    Beaver Portland Cement, 295 U.S. 142.  It's a 1935
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 1    case.
 2        COMMISSIONER ALLEN: What page is that?
 3        THE WITNESS: I'm sorry?
 4        COMMISSIONER ALLEN: Page.
 5        THE WITNESS: Oh, Page 72 of my report.
 6        And then there's also California versus
 7    United States, 438 U.S. 645, 1978.
 8        Those were examples of cases that I
 9    understood that had interpreted the not and
10    nonnavigable phrase to mean that it was coming from the
11    river or stream nearby which the patentee wanted to get
12    the patent.
13        BY MR. HELM: 
14  Q.   What happens if I have an appropriated right
15    on the Gila River and it's navigable, but I got it
16    before it was determined to be navigable?
17  A.   That, I can't answer.  I don't know the legal
18    answer to that or even the practical one, for that
19    matter.
20        CHAIRMAN NOBLE: John, could we take a
21    break about here?
22        MR. HELM: We certainly can.
23        CHAIRMAN NOBLE: Thank you.  Let's take
24    a ten-minute break.
25        (A recess was taken from 3:49 p.m. to
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 1        4:03 p.m.)
 2        CHAIRMAN NOBLE: We shall begin again.
 3        Dr. Littlefield, it's good to see you
 4    back.  Glad you could make it.
 5        Mr. Helm, please go ahead.
 6        BY MR. HELM: 
 7  Q.   A question to make sure I got it right.  Your
 8    operating assumption regarding federal and state
 9    patents is that the failure of either the feds or the
10    state to reserve lands under the Verde means that it
11    was their opinion that the Verde was not navigable?
12  A.   It was a very large element of that, yes,
13    that's my opinion.
14  Q.   And that's an operating assumption that you
15    had too?
16  A.   Yes.
17  Q.   And that's not based on any legal opinions
18    that you have been given by your counsel regarding how
19    federal law affects federal patents and state law
20    affects state patents?
21  A.   No.
22  Q.   Or that you found yourself?
23  A.   Correct.
24  Q.   Is one of your operating premises regarding
25    state patents a conclusion that the State is required
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 1    to reserve any land it receives from the Federal
 2    Government under a navigable river or a river that
 3    might be navigable?
 4  A.   I don't know what the requirements are for
 5    the State as far as reserving such lands.
 6  Q.   Hopping back again to the erratic discussion
 7    we had a little while ago.
 8  A.   Uh-huh.
 9  Q.   That's erratic in terms of floods, et cetera,
10    right?
11  A.   Yes.
12  Q.   It's not that you -- you can't point me to a
13    spot on the Verde River and say, yep, it's erratic
14    right there?
15  A.   That's correct.
16  Q.   And I take it that here on the Verde, you
17    still hold to the definition of navigable as requiring
18    that the transport be regular, reliable, and for a
19    commercial purpose?
20  A.   Well, that's my understanding of the legal
21    definition.  I was not attempting to define the Verde
22    myself, but that's what I understand various court
23    cases have established.
24  Q.   The court cases that you have read, that's
25    what you think they tell you?
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 1  A.   Yes.
 2  Q.   As a nonlawyer?
 3  A.   Correct.
 4  Q.   Is it fair to still say that you are not
 5    aware of any river in the United States that has been
 6    declared not navigable because of sandbars?
 7  A.   I don't know anything about that.
 8  Q.   Regarding your report and your boat
 9    discussion, such as it was, on the Colorado or the --
10    did you have any evidence of the boats that were used
11    on the Verde?
12  A.   I don't recall specific descriptions for
13    those limited occasions when people tried to boat it,
14    other than the one that comes to mind is the guy that
15    tried to use the railroad ties to put together a raft
16    of sorts to go out and repair the railroad bridge and
17    the telegraph pole.  But I don't recall descriptions of
18    the other boats.  There is a picture of the one near
19    Fort Verde, which appears to be something comparable to
20    a rowboat or something like that.
21  Q.   Little flat bottom boat?
22  A.   Flat bottom boat, something like that.
23  Q.   And it would be those kind of boats that you
24    would perceive, from your review of the boats on the
25    Colorado and the picture, were the kind of boats that
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 1    probably were used on the Verde, if they were used at
 2    all?
 3  A.   If they were used at all.
 4  Q.   That's what we're here to decide, right?
 5  A.   Right.
 6  Q.   Do you or did you come across any size
 7    requirement for boats; in other words, if a boat isn't
 8    20 feet long, it can't be used as a boat to measure
 9    navigability by?
10  A.   The only descriptions that I found was the
11    J.C. Ives opinion that he thought the boat on the
12    Colorado needed 2 feet.  But with regard to the Verde,
13    I didn't see any specific descriptions of what the
14    requirements would be.
15  Q.   Okay.  You didn't do any historical research
16    yourself to determine what kind of boats would be in
17    existence historically?
18  A.   On the Verde?
19  Q.   Yeah, for the use on the Verde.
20  A.   Other than the ones that were described in
21    the newspaper articles, but they -- other than the
22    railroad tie boat.  The other ones I don't think were
23    described in terms of their characteristics.
24  Q.   So is it fair, if we don't have any
25    description, actually, of boats that were used on the


www.coashandcoash.com                 Phoenix, AZ


Page 1707


 1    Gila, to find boats that were used on the Salt or the
 2    Gila?  I'm sorry, I misspoke.  That were used on the
 3    Verde.  Can I take boats from the Salt and the Gila and
 4    say those were the kind of boats that would have been
 5    used on the Verde if it was navigable?
 6  A.   To the extent that the rivers are comparable,
 7    they probably would have used similar types of boats,
 8    if they were using those kinds of boats on the Verde.
 9  Q.   Okay.  Did you feel that those rivers were
10    kind of comparable?
11  A.   Not completely.  I think the Gila was more
12    erratic and bigger channel during floods, and at least
13    that's my recollection.
14        I think the Verde, as some of the other
15    testimony has indicated, is perhaps more confined in
16    some of the areas than the Gila was.
17  Q.   How about for boat comparison; is it fair
18    enough for --
19  A.   I think the boats would have been comparable,
20    if they were used at all on the Verde.
21  Q.   Sure.  Regarding your prior testimony on the
22    Gila, is there anything that you want to disavow now
23    that you said in the Gila that you have subsequently
24    said, boy, I shouldn't have said that?
25  A.   No.
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 1  Q.   So you still stand firm, and to the extent
 2    that the testimony would be applicable on the Verde,
 3    you would stand firm with it on the Verde?
 4  A.   Yes.
 5  Q.   Did I understand you to say that you were
 6    here for Jon Fuller's testimony?
 7  A.   I was here for four days in December, and I
 8    was not here for the Friday of that week, and I don't
 9    recall whether he was finished by Thursday.  But to the
10    extent that he was finished, then I would have been
11    there for all of that.
12  Q.   Okay.  To the extent that you heard his
13    testimony, did you have any disagreements with any of
14    it regarding boats?
15  A.   Regarding boats?
16  Q.   Yeah.
17  A.   You mean the historical types of boats and
18    things?
19  Q.   Yeah.
20  A.   I think what he showed about historical boats
21    is probably what the historical record showed about
22    historical boats.  In other words, I don't think he
23    fictionalized that material.  I think the historical
24    ads and all looked legitimate to me and the
25    descriptions looked legitimate.
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 1  Q.   You accept his testimony on that?
 2  A.   On that point, sure.
 3  Q.   Now, I realize that you aren't going to
 4    comment on his hydrology, and he probably won't comment
 5    on your history, other than boats.
 6  A.   Well, he had some history in his presentation
 7    as well; but, yeah, I'm not going to comment on his
 8    hydrology or his legal opinions as well.
 9  Q.   Did he have any history on his opinions that
10    gave you heartburn on the Verde?
11  A.   No.  He offered some historical documents.
12    As I recollect, I think it was the Day brothers'
13    boating journey.  And I do remember the historical
14    boats piece more, the description, which I think
15    actually was extracted from the Gila testimony or maybe
16    it was a separate PowerPoint.
17        But I don't have any bones to pick with the
18    historical materials that he used or the ads.
19  Q.   Did you do any historical research on the
20    Verde for at least what the court in the Winkleman
21    decision classified as untouched by civilization, that
22    time period?
23  A.   No.  I just looked at what the historical
24    documents and historical parties said about the Verde.
25  Q.   So you don't have any opinions about whatever
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 1    the historical term for that is?
 2  A.   No.
 3  Q.   You referenced a lot of materials in your
 4    report dealing with flooding?
 5  A.   Yes.
 6  Q.   You're aware that Winkleman tells the
 7    Commission that flooding is not an ordinary
 8    characteristic of a river?
 9  A.   That's my understanding of Winkleman, yes.
10  Q.   Okay.  So tell me what your purpose is in
11    including flooding events for the Commission.
12  A.   Simply that there were, not regular floods,
13    but that there were -- that they were not uncommon; and
14    that these floods had an impact on the ability to carry
15    out boating at the time of the flood, and that the
16    floods also had an impact on the channel and nearby
17    lands, which in turn would have affected boating on the
18    river.
19  Q.   Okay.  Are you stating that floods that
20    occur -- well, let me back up.
21        All rivers have floods at some point; fair?
22  A.   Yes.
23  Q.   Is your argument that the Verde River has
24    more floods than the average river?
25  A.   I don't know whether it does or not.
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 1  Q.   So you're just looking at the fact that,
 2    yeah, the Verde River has floods?
 3  A.   Correct.
 4  Q.   And your conclusions regarding floods or the
 5    statements that you put in there are just there
 6    because, like every other river, the Verde has floods?
 7  A.   And that the local population probably would
 8    have seen this as a hindrance to carrying on boating on
 9    the river, both because of the -- as the flood was
10    going on, as well as due to the results of that
11    flooding.
12  Q.   Sure, no different than the local population
13    around any river?
14  A.   Yes.
15  Q.   A flood is an inconvenience if you live next
16    to the river?
17  A.   Yes.
18  Q.   Did you attempt to do any historical
19    inventory of the various manmade -- I don't want to use
20    the word obstructions, because some of them weren't
21    obstructions -- manmade elements that somehow got
22    attached to the Verde River?
23  A.   No.  I mentioned a couple of them that the
24    historical parties describe, but I didn't do any direct
25    assessment of however many obstructions there were.
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 1  Q.   Okay.  Regrettably, I've got to turn this
 2    stupid thing on now.
 3        I've just got a few questions left on your
 4    report, so have you got that in front of you?
 5  A.   Yes, I do.
 6  Q.   Okay.  You say in the first paragraph on
 7    Page 1 that the purpose is to assess the navigability
 8    of the Verde?
 9  A.   Yes.
10  Q.   Okay.  Would you explain to me and the
11    Commission what you mean by that?
12  A.   Well, it perhaps should have been phrased a
13    little more differently.  It's not so much that I'm
14    making an assessment of the navigability; but, rather,
15    I'm showing the Commission what the various historical
16    parties thought about the river and cumulatively what
17    that means with regard to the historical navigability
18    of the river.
19  Q.   So they shouldn't assume, when they're
20    looking at the documents or your report, that this is
21    your assessment?
22  A.   No.
23  Q.   This is the assessment of John Q. Citizen?
24  A.   Well, it's the cumulative.  It's cumulatively
25    what all of these people said and commented about the
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 1    Verde River.  But it's not a legal determination on my
 2    part.
 3  Q.   You're kind of the biographer?
 4  A.   I'm a multiple biographer.
 5  Q.   Virtually all of the reference after we get
 6    by the Spanish walking around Arizona are reference
 7    that occurred after diversions had started on the Verde
 8    River, correct?
 9  A.   That's my understanding.
10  Q.   It's also a fair characterization of your
11    report that nowhere in the report do you specifically
12    spell out what the human impact effect on the Verde
13    was, right?
14  A.   That's correct.
15        Let me qualify that to say, cumulatively, I
16    don't spell it out.  There are documents, historical
17    documents, that describe a particular structure here
18    and there, but not the overall impact.
19  Q.   Sure.  Not that the humans came in and they
20    dammed everything up and there's no more water to run
21    into the Salt?
22  A.   Yeah.  But there are documents that describe
23    a couple of the diversion dams, I believe, in my
24    report, and so on.
25  Q.   Not intended to be a complete assessment of
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 1    all of the diversions --
 2  A.   Right.
 3  Q.   -- of any kind?
 4        Now, this may be a little redundant, but when
 5    you refer to the contemporaneous observers that you
 6    talk about periodically in your report, none of those
 7    contemporary observers were observing the river in its
 8    natural and ordinary condition; fair?
 9  A.   Meaning that they were making observations
10    post the beginning of diversions?
11  Q.   Yes.
12  A.   The one that might be the exception to that
13    is the 1865 memorial by the Arizona Territorial
14    Legislature.  That may have taken place before the
15    first diversions took place on the Verde River; and
16    even if there were diversions prior to that point,
17    there probably were very few of them.
18        So when the Territorial Legislature offered
19    the opinion that the only navigable body of water in
20    Arizona was the Colorado, that was very, very early on
21    in terms of the impact of human obstructions on the
22    Verde.
23  Q.   But as time goes by, the human impact gets
24    greater, right?
25  A.   Yeah.
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 1  Q.   And when we're referring to contemporaneous
 2    observers, if you're talking about a guy in 1900, I
 3    mean it's a huge amount of diversion going on, right?
 4  A.   Right.
 5  Q.   And if we're talking 1865, there may not be
 6    as much?
 7  A.   Right.
 8  Q.   So the Commission has got to take that into
 9    consideration when evaluating what you say about these
10    contemporaneous observers, right?
11  A.   That's my understanding of what the Winkleman
12    case said.
13  Q.   Timing is a big key?
14  A.   I'm sorry?
15  Q.   Timing is a big key?
16  A.   Yes, timing is definitely a big key.
17  Q.   Page 2 of your report, I just have two lines
18    on it.  You're talking about the Verde, and you say
19    that it is blocked by obstacles?
20  A.   Yes.
21  Q.   Tell me specifically what obstacles we're
22    talking about.
23  A.   Well, some of them were manmade, including
24    Horseshoe and Bartlett Dam poststatehood.  There were
25    diversion dams prior to that point, a couple of which I
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 1    mention in my report.  There were also natural
 2    obstacles, in particular Verde Falls.
 3  Q.   You've read PPL?
 4  A.   Not recently, but I have.
 5  Q.   You've read it.  You know enough about it to
 6    know that one of the things it dealt with was the Great
 7    Falls area of that river, right?
 8  A.   Correct.
 9  Q.   Is there any obstruction that you're aware of
10    on the Verde River that would even come close to
11    approximating the Great Falls on that river?
12  A.   I don't know the details of Great Falls, but
13    my impression from the case is that Great Falls was
14    substantially bigger than anything that's on the Verde.
15  Q.   On the opening sentence to your introduction,
16    you state, "The answer to the question of who is the
17    original owner of the bed of a stream or a lake
18    anywhere in the United States depends on what the
19    waterway was like at the time the region became a
20    state."
21  A.   Yes.
22  Q.   Now, one way that I can read this is that you
23    mean you determine the natural and ordinary condition
24    of the waterway as it existed at statehood versus
25    before civilization.
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 1  A.   Well, this is just intended to be a general
 2    statement, and I don't know what kind of proceedings
 3    there might be going on in other states where there
 4    might be a Winkleman-like case or not.
 5        It's just supposed to be a generality and how
 6    it's been interpreted in different areas.  I don't know
 7    the answer to that question.
 8  Q.   But you're not here stating that the
 9    Commission needs to determine the natural and ordinary
10    condition of the river as it existed at the date of
11    statehood versus as it existed in 1850?
12  A.   Again, this is just a general statement, and
13    from what I understand the Commission is doing, it's
14    based on the Winkleman case.  So to the extent that
15    this general statement might not apply in Arizona
16    because there were, obviously, obstructions on the
17    river, that was not the intent of my opening statement.
18  Q.   In your opinion, historically, do diversions
19    of water from a river interfere with commercial boat
20    traffic?
21  A.   They can.  Could be a diversion dam all the
22    way across the river.
23  Q.   Could be less water?
24  A.   Could be less water as well.
25  Q.   You talk in here in your introduction about
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 1    English common law.
 2  A.   Yes.
 3  Q.   What books did you ponder to determine
 4    English common law from?
 5  A.   With regard to navigability?
 6  Q.   Uh-huh.
 7  A.   This has been such a long time since I first
 8    did my first navigability case, that this is my
 9    recollection.  I can't give you specific citations.
10  Q.   So this one's off the top of your head?
11  A.   Off the top of my head, recollection of
12    previous cases in other states too.
13  Q.   Okay.  On Page 3, the last full paragraph,
14    you start talking about the United States Constitution;
15    do you see that?
16  A.   Yes.
17  Q.   And you say "The United States Constitution
18    subsequently mandated that all new states enter the
19    Union on the same footing as the original thirteen."
20        Do you see that?
21  A.   Yes.
22  Q.   Where do I find that mandate in the United
23    States Constitution?
24  A.   I believe that's been the interpretation of
25    what the Constitution means.  I don't think there's a
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 1    specific clause or paragraph that says that in so many
 2    words.
 3  Q.   So that's your interpretation of what you
 4    think the cases have said about the U.S. Constitution?
 5  A.   With regard to navigability specifically --
 6  Q.   With regard to navigability, okay.
 7  A.   -- yes.
 8  Q.   On Page 4 you start talking about your
 9    methodology and things, and you talk about the search
10    methodologies that you developed, and you make lists?
11  A.   Yes.
12  Q.   And then you ultimately work up to a final
13    list of search terms, I believe?
14  A.   As research progresses, there inevitably are
15    new terms that you learn from looking at various
16    documents, and I just add those to the list.
17  Q.   So this is just a list that grows as you add
18    new terms to it?
19  A.   Yes.
20  Q.   And if we want to see what terms you used to
21    search these various databases, that's something that
22    your counsel has, and we would need to get it from him?
23  A.   The original research for this report was
24    done back in 1997, I think, and I don't recall
25    specifically how I kept these search term lists at the
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 1    particular time; but once the -- once I had reached a
 2    significant number of what I thought useful terms were,
 3    I probably no longer added other new terms.
 4        And the terms varied depending on what
 5    archive I was using, because those archives also have
 6    keywords that may be different than what was on my
 7    initial list.
 8        So I don't have a specific list.  I was just
 9    giving some examples here of where I started.
10  Q.   So there's no way that we can reconstruct or
11    look at your list of search terms?
12  A.   That's correct.
13  Q.   On Page 5 you talk about -- I'm not sure I'm
14    pronouncing this right -- Schuyler and Mead?
15  A.   Schuyler, James Dix Schuyler and Elwood Mead.
16  Q.   Do you know if either of these folks ever did
17    any work in Arizona?
18  A.   I do not.
19        I was just offering examples of the types of
20    papers of important engineers that were there.
21  Q.   In the last paragraph of that -- or last
22    sentence of that paragraph, you talk about other
23    participants.  Who were the other participants that you
24    were relying on?
25  A.   The Water Supply Papers were authored by
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 1    various experts, and to the extent that they had
 2    collections relating to those people, I would have
 3    reviewed them.
 4  Q.   So that's a reference to whoever your
 5    friendly neighborhood author was for one of those Water
 6    Supply Papers?
 7  A.   Or the Bureau of Reclamation reports or the
 8    U.S. -- the other Geological Survey or Indian Bureau
 9    reports.
10  Q.   At the top of Page 6, the first paragraph,
11    not full, the first, you refer to a bunch of
12    individuals, but you don't name anybody.  Do you know
13    how many of those individuals actually visited the
14    Verde River region of Arizona?
15  A.   Not off the top of my head.
16  Q.   Is it contained somewhere in your report;
17    I've just got to read?
18  A.   No.
19  Q.   And on Page 6 you also refer to the published
20    reports of the Commissioner of Corporations.
21  A.   Yes.
22  Q.   Who is the Commissioner of Corporations?
23  A.   I don't know if the agency exists anymore,
24    but in the late 19th and early 20th century it was a
25    federal agency, and I got some of the information about
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 1    boating on the Colorado River from the reports of the
 2    Commissioner of Corporations.
 3  Q.   Where do you find those?  Is there an actual
 4    website for these guys, if I got enthusiastic?
 5  A.   No, I believe the reports of -- it says the
 6    published reports of the Commissioner of Corporations.
 7    I don't think they still exist.  They did publish paper
 8    bound reports, which you would probably be able to find
 9    in any good University Library.
10  Q.   They're in the library somewhere?
11  A.   Yeah.  Google Books may have scanned them by
12    now too, for that matter.
13  Q.   You talk about in that same page, about
14    multitude of reports and et cetera, et cetera, from
15    government agencies and stuff.
16  A.   Yes.
17  Q.   Do you have any idea what percentage of those
18    reports were actually specific to the Verde River?
19  A.   I have not the slightest idea.
20  Q.   More than 50 percent?
21  A.   I don't have any idea.  There certainly were
22    some that dealt with the Verde; but how many of them,
23    in relation to all of the government reports, I just
24    don't know.
25  Q.   Do you know what the earliest date of these
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 1    photos that you have produced is?
 2  A.   The earliest date of the photos?
 3  Q.   Yeah, of the -- I forget how many there are,
 4    but which one was -- what date was it taken on the
 5    earliest one?
 6  A.   I have the dates in the captions for all the
 7    ones that I have, and if they're specific to the photo,
 8    those dates came from the archive where I got them.
 9    Sometimes the archive simply said circa such and such,
10    and that probably was the archivist's best guess as to
11    when the photo was taken.
12  Q.   Best of your recollection, were they all
13    taken after diversions had started?
14  A.   Yes.
15  Q.   In the introduction you talk about
16    unpublished papers.
17  A.   Yes.
18  Q.   To the extent that you used those unpublished
19    papers, are they identified in your footnotes?
20  A.   Yes.
21  Q.   Regarding -- and I'm sure you probably have
22    it, but regarding newspapers, what was the earliest
23    newspaper article you relied on?
24  A.   I don't remember off the top of my head.  The
25    dates would be provided in the footnotes where I cite
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 1    those papers.
 2  Q.   Would they all be after diversions had
 3    commenced?
 4  A.   I would think so, yes.
 5  Q.   On Page 10, just above the Report
 6    Organization and Stylistic Notations, you're talking
 7    about your database.
 8  A.   Yes.
 9  Q.   And if I understand what it is you're doing
10    here, is it's an evolving; the database evolves over
11    time?
12  A.   As I go back through the documents that I
13    collect in archives, I make a judgment as to -- when I
14    go to an archive, my first step is to determine whether
15    anything looks even remotely useful.  It's not a final
16    decision that this is something that I may use.
17        When I bring the documents back to my office,
18    I read them and analyze them more closely.  And if I do
19    think that they might be useful, I abstract them as
20    individual documents into a database, and then those
21    individual abstracts get added to as I go through more
22    and more documents.
23        And then I sort that for test runs by subject
24    matter to see what's a good way to organize the report
25    or by date.  And then I take the abstracts, which I do
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 1    all in complete sentences and so on, and I drop it
 2    right into word processing, which provides a rough
 3    draft of the report.
 4  Q.   Does your database exist somewhere as a
 5    separate entity?
 6  A.   Yes.  It's a Microsoft Access database.
 7  Q.   Okay.  And it's part of what your counsel
 8    has?
 9  A.   Salt River Project has a copy.  I don't know
10    if Mr. McGinnis has a copy or not.
11  Q.   Your client has it?
12  A.   Yes, they do.  I'm not sure if they have the
13    most up-to-date one, because I don't think I've given
14    them the database since I added the additional
15    newspapers and photos, though.
16  Q.   You'll be providing it to them in the very
17    near future, though, I suspect?
18  A.   If they would like it, I certainly will.
19  Q.   If they ask.
20        In your research, did you come across any
21    Federal Court decisions that refused to consider
22    surveys as evidence of navigability?
23  A.   I didn't look for that kind of information.
24  Q.   So the answer is, no, you're not aware of it?
25  A.   Yes, correct.
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 1  Q.   You don't claim to be an expert surveyor?
 2  A.   No.
 3  Q.   Okay.  Your expertise, to the extent that you
 4    have any, comes from reading White?
 5  A.   And reading an awful lot of survey plats and
 6    field notes and, also, discussing historical survey
 7    documents with surveyors and archivists at the Bureau
 8    of Land Management.
 9  Q.   Never surveyed anything in your life?
10  A.   No, I never have.
11  Q.   I take it it's fair to say, though, that
12    those surveys and the plats and the notes and stuff did
13    play a part in your summation that led up to the
14    conclusion that the Verde was not navigable?
15  A.   Absolutely.
16  Q.   Is it fair to say that you realize that the
17    process that we're going through here to present
18    evidence to the Commission is significantly different
19    from what an expert witness does when he is going to
20    testify in court?
21  A.   Yes, I know that from personal experience.
22  Q.   Eleven days worth at least?
23  A.   I have testified in -- well, I can't say a
24    large number, but a large enough number to know what
25    the process is for testimony in both State and Federal
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 1    Court.
 2  Q.   And in those situations all of your databases
 3    and that stuff would have been fair game for everybody
 4    to harvest and look at; fair?
 5  A.   Correct.
 6  Q.   When Joy was asking you some questions about
 7    meanders and the 3 chain rule, you indicated that your
 8    conclusion that they were the result of the 3 chain
 9    requirement, as opposed to the navigability
10    requirement, and that that decision was based on other
11    considerations other than just the actual survey
12    itself?
13  A.   Yes.
14  Q.   And that those other conditions are what's
15    tied up in your database, right?
16  A.   It's what's in the other historical
17    documents, especially the other surveys along the Verde
18    River where meanders were not done; and then in the
19    broader universe, the other documents that I've relied
20    on in this report, which are in my database.
21  Q.   Is there anyplace that we can go and look and
22    find where those items are categorized so I can say,
23    well, by golly, look at this, here are the 20 things
24    that you considered to make your determination that
25    everybody was saying it's not navigable?
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 1  A.   I described some of that in my report itself
 2    in terms of how other surveys on the river did not do
 3    meanders.  And then, also, when combined with, as I
 4    explained multiple times, when combined with the
 5    other historical descriptions of the Verde River, I
 6    think it's a reasonable conclusion, when trying to
 7    discern whether it was the 3 chain rule or the
 8    navigability rule, it was reasonable to determine that
 9    it was the 3 chain rule that most likely the surveyors
10    were using.
11  Q.   If the river was less than 3 chains, what
12    would cause somebody to do that kind of meandering?
13  A.   If it was navigated on both banks -- or
14    meandered on both banks, it would be, according to the
15    survey manuals, a determination of navigability; and if
16    it was meandered on one bank, it would be a
17    determination that that particular watercourse followed
18    a route of internal communication, whatever that means.
19  Q.   In your earlier testimony -- I may have
20    misunderstood this -- you made a statement that you
21    required consistency, and I assume that's consistency
22    of use, before you could find a river navigable?
23  A.   That's my understanding of what some court
24    cases have said.
25  Q.   Define for me what you understood or what you
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 1    think consistency means.
 2  A.   I don't remember what that -- what the
 3    criteria were that were set forth in those court cases.
 4  Q.   When you're dealing with depth on a survey
 5    that's reported by one of the surveyors, you know, or
 6    in his notes, do we have to accept the depth of the
 7    surveyor declared as being the accurate depth of the
 8    river, or if we think it's something different, can we
 9    just say, ah, he's one of those guys that made a
10    mistake?
11  A.   I think, as I mentioned this morning,
12    different surveyors had different degrees of accuracy
13    in how they carried out their surveys.  And, plus, as I
14    also indicated, the surveys were most accurate where
15    the surveyor crossed the river on line, but didn't
16    necessarily reflect anything relevant in between those
17    places.
18        Also, I think in some cases the surveyor may
19    have guesstimated how deep the river was and didn't
20    necessarily wade into the river to put a stick up and
21    measure the exact depth.  I think it was more of a
22    general comment, rather than a specifically detailed
23    one.
24  Q.   So we don't have any way of knowing whether
25    the surveyor making an estimate of depth was accurate?
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 1  A.   Yes, that's right.
 2  Q.   And so that's just anybody's guess?
 3  A.   Well, they weren't required, my recollection
 4    is, to make an estimate of depth.  They were required
 5    to make a determination of the width of the river, both
 6    for navigable and nonnavigable, and they were also
 7    required to note what direction the river was flowing.
 8    But I don't believe they were required, in their
 9    instructions, and I could be wrong, but I'm pretty sure
10    that there was no requirement in the instructions for
11    them to assess the depth of a river.  That was a bonus.
12  Q.   In terms of accuracy, though, don't the same
13    warts that go to a surveyor determining a depth go a
14    surveyor determining the width?
15  A.   No.
16  Q.   I mean there are good ones, there are bad
17    ones, and there are indifferent ones, right?
18  A.   I don't agree with you.  I think that the
19    surveyors were accurate, relatively speaking, on line
20    where they measured across the river, because that was
21    part of their instructions.  But it was not part of
22    their instructions to measure the depth.
23        Now, you're right that there were good
24    surveyors and bad surveyors, and some of them wanted to
25    do it more quickly than others.  But by and large, I
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 1    think as Mr. Hjalmarson testified, these are extremely
 2    useful documents for understanding what the Verde River
 3    was like.
 4  Q.   Did you develop any methodology to determine
 5    a good survey from a bad survey?
 6  A.   There was no basis for being able to do so.
 7        MR. HELM: I'm done.
 8        CHAIRMAN NOBLE: Who's next?
 9        Well, thank you very much, Mr. Helm.
10        Is there anyone else who -- I can see
11    there is.  Is there anyone else who would like to, as
12    we say, cross-examine Dr. Littlefield?
13        Seeing none of that, Mr. McGinnis, do
14    you think you can finish this afternoon?
15        MR. MCGINNIS: I've got two minutes,
16    plus or minus a minute.
17        CHAIRMAN NOBLE: Let's do it.
18        THE WITNESS: I don't know how to turn
19    on this projector, but we do need it for one slide.
20        (An off-the-record discussion ensued.)
21    
22        REDIRECT EXAMINATION
23        BY MR. MCGINNIS: 
24  Q.   I have just one set of questions,
25    Dr. Littlefield.
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 1        On the screen here is your PowerPoint,
 2    Exhibit X024; is that correct?
 3  A.   That's correct.
 4  Q.   I would like you to go to Slide 55.
 5  A.   Slide 55?
 6  Q.   Yes, sir.
 7        My understanding is Slide 55 is also
 8    Figure 33 from your report, which is a January 28th,
 9    1916, photograph from the Jerome Historical
10    Society?
11  A.   Yes, that's correct.
12  Q.   It's my understanding, in response to a
13    question from Ms. Hernbrode sometime today, you
14    referred to a boat in this photograph.  Do you recall
15    that conversation?
16  A.   Yes, I interpreted this structure here to be
17    a boat.
18  Q.   Are you sure that's a boat?
19  A.   After discussing this with you, I'm inclined
20    to agree with you.  I don't think it is a boat.
21  Q.   Well, aside from the discussion you had with
22    me, are you sure, as you sit here today, whether that's
23    a boat or not?
24        CHAIRMAN NOBLE: Was that discussion or
25    coaching?  I'm not sure I understand.
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 1        BY MR. MCGINNIS: 
 2  Q.   Do you think it's a boat?
 3  A.   No, I do not think it's a boat anymore.
 4  Q.   If it was a boat -- the only reason I thought
 5    about it was because you mentioned that if it's a boat,
 6    it must be tied up because it's not on one end or the
 7    other.  If the boat was tied up, would it be sitting
 8    the way it is there now, do you think?
 9  A.   No, I think it probably would have washed up
10    against the building, particularly because of the
11    floodwaters.
12  Q.   Does the structure, whatever that is there
13    that you thought was a boat, does that look to be
14    circular?
15  A.   It looks to be circular, and then there looks
16    to be like a log or a board across it, and there also
17    appears to be current that is going around it.
18        MR. MCGINNIS: That's all the questions
19    I had.  Thanks.
20        THE WITNESS: Okay.  Thank you.
21        CHAIRMAN NOBLE: Thank you so much,
22    Mr. McGinnis, for an ending to this day.  What a
23    delightful opportunity it has been.
24        We'll begin again tomorrow morning at
25        9:00 a.m. in this room.  And for the record, we want to
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 1    thank whatever the name is out there next to the
 2    elevators, Squire, Patten & Boggs, for providing us
 3    with the facilities that we have enjoyed.
 4        MR. BREEDLOVE: I will let it be known.
 5        (The proceedings adjourned at 4:55 p.m.)
 6    
 7    
 8    
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    


www.coashandcoash.com                 Phoenix, AZ


Page 1735


 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 2nd day of March, 2015.
   
11 
   
12 
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
   
15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036
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 1                  CHAIRMAN NOBLE:  I think we're ready to
  


 2   begin.  We welcome you back to our meeting today.  I
  


 3   think we have a witness that we're going to take out of
  


 4   order.
  


 5                  Please proceed.
  


 6                  MS. HERR-CARDILLO:  Mr. Chairman, my
  


 7   client, Jerry Van Gasse, would just like a few minutes
  


 8   to address the Commission, and he's passed out
  


 9   pictures, I think, to everyone.  He just wants to talk
  


10   a little bit about his own personal experience on the
  


11   Verde River.
  


12                  CHAIRMAN NOBLE:  His name is Jerry
  


13   Metcalf?
  


14                  MS. HERR-CARDILLO:  Van Gasse,
  


15   V-A-N-G-A-S-S-E.
  


16                  CHAIRMAN NOBLE:  Mr. Van Gasse, just
  


17   before you begin, we need to take care of a little
  


18   business for the Commission.
  


19                  MR. VAN GASSE:  Oh, sure.
  


20                  CHAIRMAN NOBLE:  No, please take your
  


21   chair.
  


22                  MR. VAN GASSE:  Right here?
  


23                  MS. HERR-CARDILLO:  Yes.
  


24                  CHAIRMAN NOBLE:  Mr. Mehnert, please
  


25   call the roll.
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 1                  DIRECTOR MEHNERT:  Commissioner Allen.
  


 2                  COMMISSIONER ALLEN:  Here.
  


 3                  DIRECTOR MEHNERT:  Commissioner Henness.
  


 4                  COMMISSIONER HENNESS:  Present.
  


 5                  DIRECTOR MEHNERT:  Commissioner Horton.
  


 6                  COMMISSIONER HORTON:  Here.
  


 7                  DIRECTOR MEHNERT:  Chairman Noble.
  


 8                  CHAIRMAN NOBLE:  I am here, also.
  


 9                  DIRECTOR MEHNERT:  Okay, and our
  


10   attorney is here, and I am here.
  


11                  CHAIRMAN NOBLE:  Now, we believe you
  


12   have something to tell us, so please go right ahead.
  


13                  MR. VAN GASSE:  Thank you, Commissioner
  


14   and panel.  My name is Jerry Van Gasse.  I've lived in
  


15   Arizona now since 1969.  I transferred out to ASU.
  


16                  Actually, my first visit to Arizona was
  


17   in high school, senior year, at Christmas.  My brother
  


18   and I and a friend took the train out during Christmas
  


19   break in 1966 to see my uncle, and that was my
  


20   introduction to Arizona.
  


21                  My first back-road wilderness
  


22   introduction to Arizona was a whiteout.  We were going
  


23   up to see the Oak Creek Canyon, Sedona, and it was
  


24   total whiteout.  So my uncle said, "No sense going back
  


25   on I-17.  We'll take a shortcut."  So we took the Camp
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 1   Verde, Childs, Strawberry Road in the snow.  I was
  


 2   totally mesmerized.
  


 3                  MS. HERR-CARDILLO:  I'm sorry, to
  


 4   interrupt, but can I get you to shift a little bit?
  


 5   This isn't amplification.  It just records.
  


 6                  MR. VAN GASSE:  Oh, I'll just talk.
  


 7   I'll just talk.
  


 8                  MR. SLADE:  I would face the Commission
  


 9   rather than us.
  


10                  MS. HERR-CARDILLO:  Actually, face the
  


11   Commission.
  


12                  MR. VAN GASSE:  Okay.
  


13                  MS. HERR-CARDILLO:  Yeah, you can just
  


14   ignore that.
  


15                  MR. VAN GASSE:  I'll pretend I'm around
  


16   a campfire.
  


17                  So, anyhow, we took that road and we're
  


18   driving along in the snow, and I look up, and I go,
  


19   "What the hell's that?"
  


20                  And it was the flume from Irving down to
  


21   Childs, and my uncle, who happened to be an engineer
  


22   for SRP, started giving me a brief history on the first
  


23   source of electricity for Phoenix, and I was totally
  


24   enamored.  You know, coming out to Strawberry, the old
  


25   school, back down Beeline to Phoenix, and I'm in a
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 1   swimming pool that afternoon.  I said, "This is the
  


 2   place."
  


 3                  And, subsequently, I moved out here to
  


 4   ASU, hiked all over, started a whitewater rafting
  


 5   company in the late '70s, and at the same time, became
  


 6   involved in the push for a wilderness bill for Arizona
  


 7   forests, and worked with Mo Udall, Barry Goldwater, you
  


 8   know, John McCain later on.
  


 9                  You know, and Mo Udall was adamant
  


10   about, you know, ensuring that a river was part of the
  


11   wilderness bill; and his choice was the Verde.  And I
  


12   figured the easiest way to get people out to see these
  


13   places and promote it for protection was by rafting.
  


14   So, consequently, we took, you know, numerous people on
  


15   the Salt River and the Verde, up until 1984, when the
  


16   act passed.
  


17                  And among the people we took were, since
  


18   my uncle was with SRP, was Jennings Strouss, State Land
  


19   Commissioner, who is in this picture, numerous
  


20   reporters, all the environmental groups, river-runners,
  


21   Sanderson Hatch from the Colorado, because a lot of my
  


22   guides worked for them in the summer.
  


23                  And in the process we were up there
  


24   Labor Day weekend 1984, and we didn't think the bill
  


25   had a chance of passing that year.  We would have to go
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 1   to the next year.  We're driving up to hike down to
  


 2   Fossil Creek, and we hear on the news at the 11th hour
  


 3   the bill had passed in 1984.  So we celebrated down to
  


 4   the Verde.
  


 5                  Two years later I get a call from the
  


 6   Center, Dave Barrett, the Center For Law, asking if I
  


 7   can be deposed for this case against the State Land
  


 8   Commissioner, and I said sure.
  


 9                  And so I became a plaintiff in the case
  


10   with George Marzek and Jim Vaaler at that time.  But,
  


11   you know, to me it was funny that Jean Hassell, the
  


12   State Land Commissioner at the time, was the defender;
  


13   and yet on this trip with Mo Udall, the fellow to Mo's
  


14   right in the picture with his arms crossed, and I
  


15   forget his name now, he was the State Land Commissioner
  


16   in 1986.
  


17                  So to me, all of this would have been
  


18   amusing to Mo.  And, you know, I'm just glad that I was
  


19   relatively young back in the '86, '87, when this first,
  


20   you know, fell upon the judicial system.
  


21                  But I just wanted to share a little bit
  


22   about the background and the history.  And, you know,
  


23   most of these people are still alive, and they would
  


24   tell you the river's navigable.
  


25                  So that's all I had to say.  Thank you.
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 1                  MS. HERR-CARDILLO:  Jerry, before you
  


 2   leave, could you just, for the record, identify this
  


 3   photograph, who took it, and maybe some of the people
  


 4   in it.  Are you in this photograph?
  


 5                  MR. VAN GASSE:  Oh, okay.  Right.  Yeah,
  


 6   I'm in the very left corner with the hat on.
  


 7                  MS. HERR-CARDILLO:  Oh, okay.
  


 8                  MR. VAN GASSE:  I look a lot younger.
  


 9                  Yeah, Dr. Tim Flood, who was with the
  


10   State Health Department, took the picture.  And,
  


11   actually, Bob Rink, that was the City photographer for
  


12   Phoenix for 25 years, took the same photograph.  I'm
  


13   not sure which one this is.
  


14                  But that's Mo Udall right in the center
  


15   holding his hat right next to a golden retriever.  And
  


16   just three persons to his right, the dark hair, is his
  


17   daughter-in-law, Maggie Fox, who was Mark Udall, the
  


18   ex-senator from Colorado, his wife.  And then Joni Bosh
  


19   is right next to her, who is the past treasurer and
  


20   board member of the Sierra Club, and her husband is way
  


21   down in the far right, Rob Smith, who was the director
  


22   of the Sierra Club; you know, and the Wilderness
  


23   Society's representative.  In the very far right was
  


24   Fish and Wildlife Service.  They had their eagle watch
  


25   program, which is, you know, all the Southwest native
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 1   eagles are located along, you know, navigable streams.
  


 2                  And, like I said, most of these people
  


 3   are still there, and, you know, we felt we wanted to do
  


 4   a tribute trip for Mo because his Parkinson's was
  


 5   really starting to regress at that time.  So he
  


 6   choppered in with the State Land Commissioner and
  


 7   Maggie Fox, his daughter-in-law, that morning at Red
  


 8   Creek, and we floated down, and they took out and the
  


 9   helicopter, an Air National Guard, came and picked him
  


10   up that day at the end of the trip at the Sheep Bridge.
  


11                  So that was basically -- and this is my
  


12   first -- the Forest Service had just issued commercial
  


13   permits to run from Beasley Flats down to Horseshoe,
  


14   and so this was my first commercial trip.  And I say
  


15   commercial, because we were only supposed to have 15
  


16   people.  We were a little over, but what the heck.
  


17                  So I just -- but it was well worth it.
  


18   And, you know, and the one thing I always remember
  


19   working with Barry Goldwater and Mo on this bill was
  


20   that Barry deferred to Mo.  He said, "Mo, if this is
  


21   good for Arizona, let's do it."
  


22                  You know, and Barry was a river-runner
  


23   himself.  He was one of the first 70 in the Grand
  


24   Canyon; but at this point, you know, he was a little
  


25   advanced in years to go on this trip.  But, you know,
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 1   I'm glad we did it for Mo.  And we just would like to
  


 2   see some more water in the river.
  


 3                  MS. HERNBRODE:  Do we have an exhibit
  


 4   number for this photograph?
  


 5                  DIRECTOR MEHNERT:  Well, I can have one
  


 6   if we're going to enter it as an exhibit.
  


 7                  MS. HERR-CARDILLO:  Yes.
  


 8                  DIRECTOR MEHNERT:  It's X064.
  


 9                  MS. HERR-CARDILLO:  You have to answer
  


10   questions.
  


11                  MR. VAN GASSE:  Sure.
  


12                  MR. BREEDLOVE:  Sorry.  I was just
  


13   curious.  Where did you come from?  You said that you
  


14   were visiting here when you --
  


15                  MR. VAN GASSE:  Oh, from Ann Arbor,
  


16   Michigan.
  


17                  MR. BREEDLOVE:  Oh, from Michigan, okay.
  


18                  CHAIRMAN NOBLE:  Does anyone else have
  


19   any questions for Mr. Van Gasse?
  


20                  Thank you very much.
  


21                  COMMISSIONER HENNESS:  Mr. Chairman, I
  


22   have a question, just quickly here.
  


23                  MR. VAN GASSE:  Sure.
  


24                  COMMISSIONER HENNESS:  You appear to be
  


25   a champion for the wilderness areas.  How do you deal
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 1   with the people that are afflicted with the inability
  


 2   to hike and to go out on wilderness areas?  How do you
  


 3   balance that with your no motorized vehicles so --
  


 4                  MR. VAN GASSE:  Well, actually, we've
  


 5   taken through the years many handicapped people on
  


 6   river trips.
  


 7                  COMMISSIONER HENNESS:  Well, you're
  


 8   talking about river trips.  I'm talking about
  


 9   wilderness areas.
  


10                  MR. VAN GASSE:  Right.
  


11                  COMMISSIONER HENNESS:  How do you
  


12   justify the wilderness area issue with regard to people
  


13   that have those type of problems who would like to --
  


14                  MR. VAN GASSE:  Well, it's not so much I
  


15   have to address it.  ADA has.
  


16                  COMMISSIONER HENNESS:  No, but it
  


17   sounded like you were a champion of, supportive of it.
  


18                  MR. VAN GASSE:  Right.
  


19                  COMMISSIONER HENNESS:  So what is the
  


20   rationale?  How do you -- haven't we pretty much shut
  


21   off wilderness areas to a lot of folks?
  


22                  MR. VAN GASSE:  I don't think we've shut
  


23   it off at all.
  


24                  COMMISSIONER HENNESS:  So how do these
  


25   folks get out there?
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 1                  MR. VAN GASSE:  They have helicopter
  


 2   tours, you know, snowmobiles in Yellowstone.
  


 3                  COMMISSIONER HENNESS:  Snowmobiles?
  


 4                  MR. VAN GASSE:  Yes.
  


 5                  COMMISSIONER HENNESS:  In wilderness
  


 6   areas?
  


 7                  MR. VAN GASSE:  Well, I mean not in
  


 8   wilderness areas, but in other areas.
  


 9                  COMMISSIONER HENNESS:  That's the only
  


10   thing that bothers me as I get older; places that used
  


11   to be running forests, steak fries, cookouts, all sorts
  


12   of things out on the desert, all of a sudden now
  


13   somebody calls it a wilderness area, and I don't get
  


14   around there like I used to, but I sure like the
  


15   desert.
  


16                  And I was just wondering if you haven't
  


17   excluded a good number of folks.
  


18                  MR. VAN GASSE:  Well, I mean the
  


19   Wilderness Act, I mean that's why it was written, is
  


20   not to exclude anybody, but to protect what was natural
  


21   and untraveled.  And so far that's what it's done, and
  


22   it's worked.  And, you know, I just go by what, you
  


23   know, since 1964, when they passed that act.  It's
  


24   amazing how many people buy land right next to that
  


25   because they know the value of the wilderness, and they
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 1   want that, you know, for their backyard.
  


 2                  COMMISSIONER HENNESS:  That didn't
  


 3   answer my question.  I'm still trying to figure out --
  


 4                  MR. VAN GASSE:  Well, we can't have
  


 5   everything open.  You know, that's why we're pushing
  


 6   for this act.  The navigability tried to overturn it,
  


 7   because we got tired of coming around the bend on so
  


 8   many of these rivers a year later and there's a gravel
  


 9   pit right in the bed of the river, and we called it
  


10   gravel ranching.
  


11                  COMMISSIONER HENNESS:  Some people are
  


12   concerned about people from Ann Arbor, Michigan --
  


13                  MR. VAN GASSE:  I'm an Arizonian.
  


14                  COMMISSIONER HENNESS:  -- that come out
  


15   here and think that they want to lock up the West.
  


16                  MR. VAN GASSE:  Okay, well, that
  


17   argument's been answered, so I'll --
  


18                  COMMISSIONER HENNESS:  I'll be glad to
  


19   take it up with you anytime.
  


20                  MR. VAN GASSE:  Okay.
  


21                  COMMISSIONER ALLEN:  Mr. Chairman?
  


22                  CHAIRMAN NOBLE:  Mr. Allen.
  


23                  COMMISSIONER ALLEN:  With regard to your
  


24   question, the Sierra Vista area, up in the mountains to
  


25   the west of Sierra Vista have been declared a
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 1   wilderness area.  Since 1880 or earlier, the Town of
  


 2   Tombstone had its water supply in the mountains.  Since
  


 3   that's been declared a wilderness area, the Forest
  


 4   Service has refused to let the Town of Tombstone come
  


 5   in and repair the water lines that they had to springs
  


 6   that existed in the wilderness area.
  


 7                  So it's not just recreation type of
  


 8   issues.  It's bigger than that.
  


 9                  COMMISSIONER HENNESS:  Absolutely, yeah.
  


10                  CHAIRMAN NOBLE:  Any other questions or
  


11   comments?
  


12                  COMMISSIONER HORTON:  I have a serious
  


13   comment.
  


14                  Congressman Udall used to tell this
  


15   story.  He was up on the Navajo Reservation giving
  


16   speeches with a bunch of politicians, and the Navajo
  


17   would say "Do lééchaa'i, do lééchaa'i."  So as they
  


18   were leaving, the Navajo said "What?  Don't step on the
  


19   do lééchaa'i there," in the corrals.
  


20                  CHAIRMAN NOBLE:  Did we get that on the
  


21   record?
  


22                  DIRECTOR MEHNERT:  I'm afraid we did.
  


23                  MR. HELM:  Part of my closing argument.
  


24                  CHAIRMAN NOBLE:  Thank you very much for
  


25   coming today.  We appreciate it.
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 1                  MR. VAN GASSE:  You're welcome.
  


 2                  CHAIRMAN NOBLE:  Are we ready to return
  


 3   to Dr. Littlefield?
  


 4                  MR. MCGINNIS:  I believe so, yes.
  


 5                  CHAIRMAN NOBLE:  Do we need to start the
  


 6   projector?
  


 7                  MR. MCGINNIS:  Yeah.  They don't let me
  


 8   touch it.
  


 9                  Are we ready?
  


10                  CHAIRMAN NOBLE:  I believe we are.
  


11   Mr. McGinnis, please proceed.
  


12
  


13                CONTINUED DIRECT EXAMINATION
  


14   BY MR. MCGINNIS:
  


15       Q.    Dr. Littlefield, when we left off yesterday,
  


16   we were going through your PowerPoint, Exhibit X024,
  


17   and my recollection is that we were at Slide 25.  Is
  


18   that correct?
  


19       A.    That's correct.  Slide 25 is identified as
  


20   State patents, but the number itself is not on that
  


21   particular slide.
  


22                  CHAIRMAN NOBLE:  Mr. Allen.
  


23                  THE WITNESS:  Yeah, there's no number on
  


24   it.
  


25                  COMMISSIONER ALLEN:  I have a couple of
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 1   questions regarding some of the testimony that was
  


 2   given yesterday.
  


 3                  CHAIRMAN NOBLE:  Thank you,
  


 4   Mr. McGinnis, for allowing that.
  


 5                  COMMISSIONER ALLEN:  When federal land
  


 6   surveys were run adjacent to federal holdings, Forest
  


 7   Service, Indian Reservations, what have you, they
  


 8   didn't actually survey, frequently, in those areas; is
  


 9   that correct?
  


10                  THE WITNESS:  That's correct in some
  


11   cases.  In other cases, for example, at Camp Verde,
  


12   they did survey inside there.
  


13                  COMMISSIONER ALLEN:  Okay, but that was
  


14   the original surveys that occurred when Camp Verde was
  


15   actually operative and was being run and occupied by
  


16   the Army, and it was their surveyors, was it not, that
  


17   did some of those surveys?
  


18                  THE WITNESS:  I'm not sure if they were
  


19   military surveyors or not.  I just have the names in
  


20   the field notes for the surveyors.
  


21                  COMMISSIONER ALLEN:  Well, the reason I
  


22   make that comment is because that Camp Verde was
  


23   actually surveyed.
  


24                  THE WITNESS:  Right.
  


25                  COMMISSIONER ALLEN:  And so there's no
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 1   question about that being surveyed.
  


 2                  But I'm thinking about the federal
  


 3   forest lands and, say, the Maricopa Indian Reservation;
  


 4   and that impinges on the mouth or the confluence of the
  


 5   Verde and Salt River, and yet that was surveyed.  And
  


 6   in certain cases the width of the river there was
  


 7   300 feet or more, depth 4 to 5 feet, 4 and a half feet,
  


 8   what have you.
  


 9                  And it would appear that the lines were
  


10   meandered, not necessarily because of its width, but
  


11   because -- I mean is there any justification for
  


12   believing that that particular part of the Verde was
  


13   not meandered because it was navigable?
  


14                  THE WITNESS:  Was not meandered because
  


15   it was navigable?
  


16                  COMMISSIONER ALLEN:  Yes.
  


17                  THE WITNESS:  Or do you mean meandered
  


18   because it was --
  


19                  COMMISSIONER ALLEN:  No, was not
  


20   meandered.  Because you made the comment yesterday that
  


21   that was simply because of its width.
  


22                  THE WITNESS:  The 1902 manual, surveying
  


23   instructions, also pointed out that there had been
  


24   instances where bodies of water had been meandered when
  


25   they, in fact, were actually boundaries of, for
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 1   example, Indian Reservations.
  


 2                  COMMISSIONER ALLEN:  But in this case it
  


 3   was not, because the Indian Reservation exists on both
  


 4   sides of the river.
  


 5                  THE WITNESS:  Right.  Right.  The only
  


 6   explanation I can give for the variables in what was
  


 7   meandered and not is when you take it in the overall
  


 8   context of all of the different surveys that were done,
  


 9   all of the homestead patents that were done, and all
  


10   the other documents, it helps explain situations where
  


11   there may be some vagueness about whether they were
  


12   meandered or not meandered.
  


13                  COMMISSIONER ALLEN:  Well, if you look,
  


14   and you talked about this a little bit yesterday with
  


15   regard to patents, there were certain places where the
  


16   river was meandered and the patents are curved.
  


17   They're not squares, anything like this.
  


18                  THE WITNESS:  That's correct.
  


19                  COMMISSIONER ALLEN:  So how do you
  


20   explain that?
  


21                  THE WITNESS:  Well, with the 3 chains
  


22   wide or more, the purpose of doing the meanders under
  


23   those circumstances, in my opinion, was to not have to
  


24   charge to a homesteader land that could not be used for
  


25   actual farming.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1509


  


 1                  So given that the homesteaders were
  


 2   limited, for example, by the Homestead Act to
  


 3   160 acres, if you were going to give them, say,
  


 4   160 acres that included a stream that was 3 chains wide
  


 5   or more, you would basically be giving them something
  


 6   that they couldn't farm a large portion of.  And I
  


 7   believe that was the reason why the 3 chains wide rule
  


 8   came into play.
  


 9                  COMMISSIONER ALLEN:  Okay, but for the
  


10   most part, regardless of whether a river flowed through
  


11   it or not, and you see this on certain of your
  


12   exhibits --
  


13                  THE WITNESS:  Yes.
  


14                  COMMISSIONER ALLEN:  -- the lands, the
  


15   boundaries of the patents, were not meandered.  But in
  


16   certain cases they were.  And the cases that I'm
  


17   referring to is the ones on the upper end of the Verde,
  


18   and in that particular area the river was not 3 chains
  


19   wide.
  


20                  THE WITNESS:  Uh-huh.  And yet you're
  


21   saying that the patents were irregularly shaped lots up
  


22   there?
  


23                  COMMISSIONER ALLEN:  Right.
  


24                  THE WITNESS:  I do not have an answer
  


25   for that.  I do discuss all of the patents that touched
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 1   the Verde in my overall report.  I didn't -- due to
  


 2   time, I didn't put them in this PowerPoint.  But the
  


 3   report does include them.
  


 4                  COMMISSIONER ALLEN:  Are you talking
  


 5   about this report?
  


 6                  THE WITNESS:  Yes.
  


 7                  COMMISSIONER ALLEN:  Okay.  That's where
  


 8   my questions come from.
  


 9                  THE WITNESS:  Oh, okay.
  


10                  COMMISSIONER ALLEN:  Just one other
  


11   question.
  


12                  I don't think I fully understand why --
  


13   let's go back to the first question.  Why were lands
  


14   that were federally held not surveyed, or in certain
  


15   cases where they were within Indian Reservations they
  


16   were surveyed; and who actually is the owner of that
  


17   land, assuming it might be navigable, in the lower part
  


18   of the Verde?  Is that Native American holdings or is
  


19   that federal holdings or is that subject to the
  


20   navigability question?
  


21                  THE WITNESS:  I can't answer that
  


22   question.  It seems to me that that would be something
  


23   that an attorney or even a court proceeding would have
  


24   to determine.  But I couldn't.
  


25                  COMMISSIONER ALLEN:  Has a court ever
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 1   directed itself to that particular issue?
  


 2                  THE WITNESS:  I don't know the answer to
  


 3   the question.
  


 4                  COMMISSIONER ALLEN:  Okay.
  


 5                  THE WITNESS:  As far as why certain
  


 6   areas were not surveyed, I know from a number of
  


 7   different projects that I've worked on, not just on
  


 8   this particular, the Verde and Gila and Salt, but there
  


 9   were instances where surveyors actually wrote on the
  


10   plats, included in the notes, that they were not going
  


11   to survey a particular area because it was too rough.
  


12   And in some instances then, in particular I did one
  


13   case down in Southern California, where the initial
  


14   surveyor said I'm not doing this area because it's too
  


15   rough; and then they sent another surveyor out 15 or
  


16   20 years later and specifically to do what his
  


17   predecessor did not do.
  


18                  So there's unquestionably some degree of
  


19   uncertainty in terms of what was surveyed and why and
  


20   so forth.
  


21                  COMMISSIONER ALLEN:  Well, the reason I
  


22   ask that question is because on Page 29 of your report,
  


23   Item 2, the first sentence says "The southern part of
  


24   township 3 north, range 7 east, through which the Verde
  


25   River flowed was not surveyed for subdivision lines
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 1   because it was within the original boundary of the Salt
  


 2   River Indian Reservation."
  


 3                  And I was just wondering why you made
  


 4   that comment?
  


 5                  THE WITNESS:  I don't remember the
  


 6   answer to that.  It would either be in the instructions
  


 7   to the surveyor, sometimes the surveying manuals were
  


 8   supplemented by additional letters that were sent to
  


 9   the particular surveyor.  But right now I can't
  


10   remember why I put that in.
  


11                  COMMISSIONER ALLEN:  Well, it would have
  


12   been helpful to have had the letters, if that was
  


13   specifically what it referred to.
  


14                  THE WITNESS:  Right.  Yeah.
  


15                  COMMISSIONER ALLEN:  Okay.
  


16                  MR. BREEDLOVE:  For the record, the
  


17   report you're referring to is the Littlefield report,
  


18   Exhibit X024, correct?
  


19                  MR. MCGINNIS:  X002.
  


20                  COMMISSIONER ALLEN:  X002.
  


21                  MR. MCGINNIS:  I believe X024 is the
  


22   PowerPoint.  X002 is the actual report.
  


23                  MR. BREEDLOVE:  Okay.  I was on the
  


24   website.  Yes.
  


25                  CHAIRMAN NOBLE:  Anything else,
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 1   Mr. Allen?
  


 2                  COMMISSIONER ALLEN:  Not at this time.
  


 3                  CHAIRMAN NOBLE:  Mr. McGinnis.
  


 4   BY MR. MCGINNIS:
  


 5       Q.    Okay.  Dr. Littlefield, we were at Slide 25.
  


 6   Slide 25 says State Patents.
  


 7             In addition to looking at the federal patents
  


 8   that you talked about yesterday, were there Arizona
  


 9   state patents that were issued for lands along the
  


10   Verde?
  


11       A.    Yes, there were, and I have a little
  


12   background information on that, if you would like.
  


13       Q.    Sure.
  


14       A.    Arizona, like many other of the western
  


15   states, received large allotments of the public domain
  


16   from Congress upon statehood to promote various public
  


17   objectives, such as the construction of schools,
  


18   universities, mental health facilities, and miners'
  


19   hospitals.  The idea was is that when the State
  


20   received title to these lands, they can either then
  


21   rent them out or sell them to fund those particular
  


22   institutions.
  


23             Most of those lands were in Sections 2, 16,
  


24   32 and 36, although the state lands could be located in
  


25   other sections as well, where the State was permitted
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 1   to pick those lands without reference to section
  


 2   numbers.  Cumulatively, Arizona's what were known as in
  


 3   lieu selections and other selections totaled in the
  


 4   hundreds of thousands of acres.
  


 5       Q.    And on the next few slides, when you talk
  


 6   about the state patents, were you talking about
  


 7   transactions whereby the State had the land that it got
  


 8   under those acts you're talking about and patented them
  


 9   out to private landowners?
  


10       A.    Yes.
  


11       Q.    Slide 26, again, this has an exhibit number.
  


12   Is the exhibit number left over from your foam board
  


13   blowups in prior generations of this proceeding?
  


14       A.    Yes.
  


15       Q.    And did you look at all the state patents
  


16   along the Verde River?
  


17       A.    Yes, and as it turns out, there were very few
  


18   of them, very few instances where the State sold land
  


19   or patented the land that it had been given by the
  


20   Federal Government to other parties.
  


21       Q.    And are you going to talk about all the ones
  


22   you looked at today or just a sample?
  


23       A.    There are only three of them.
  


24       Q.    So we don't want to sample three, so we're
  


25   going to do all of them, right?
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 1       A.    Yes.
  


 2       Q.    What does Slide 26 here show?
  


 3       A.    Slide 26 shows the Verde River, the portion
  


 4   of it where the only parcels of land are located that
  


 5   the State sold that previously had come from the public
  


 6   domain.
  


 7             There's sort of an anomaly here in that
  


 8   originally the Federal Government had patented this
  


 9   land to a person by the name of James W. Anderson, but
  


10   it's not clear why the State subsequently gained it as
  


11   a state patent.  Maybe perhaps Mr. Anderson, his patent
  


12   may have been canceled or relinquished because he may
  


13   not have fulfilled the requirements of federal
  


14   homesteading.
  


15             But in any event, the three patents that the
  


16   State subsequently sold were in Section 12 of
  


17   township 15 north, range 3 east.  And those particular
  


18   patents are right up in this area, and this is the
  


19   portion of the river where the three patents are.
  


20   They're very irregularly shaped.  But you can notice in
  


21   the yellow box that they either touch or overlie at
  


22   least one or two of the different versions of the Verde
  


23   River.  And, again, the versions were based on either
  


24   the original General Land Office survey plats, the
  


25   Forest Service historical maps, or the USGS
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 1   topographical maps.
  


 2       Q.    And for the record, you're pointing to the
  


 3   yellow box that's inset on Slide 26?
  


 4       A.    Yes.  And you can also see that the -- it's
  


 5   hard to see on the screen, but there are two lines that
  


 6   indicate that yellow box is a blowup of the area along
  


 7   the river.
  


 8       Q.    And this map refers to township 14 north,
  


 9   range 4 east and township 15 north, range 3 east.  Is
  


10   this pretty far up on the river?
  


11       A.    Yes.
  


12       Q.    Anything else about Slide 26?
  


13       A.    Well, the three patents that touched the
  


14   Verde River in Section 12, which were numbered 53654,
  


15   6938 and 7323, were all sold to the Verde Valley Manor
  


16   Retirement Center at various dates during the 1980s, so
  


17   it's substantially after statehood.  But there's no
  


18   indication that the State attempted to retain any
  


19   portion of these lands due to their location in the bed
  


20   of the Verde River.  And, in fact, note that the State
  


21   of Arizona actually, at least based on the mapping,
  


22   specifically did sell lands that lay in the bed of the
  


23   river.
  


24       Q.    So the three patents that are shown on the
  


25   little box on Slide 26, are those the only three state
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 1   patents all along the Verde?
  


 2       A.    That I could find, that's correct.
  


 3       Q.    Anything else about Slide 26?
  


 4       A.    No.
  


 5       Q.    Does Slide 27 set forth your general
  


 6   conclusions about the federal and state patents along
  


 7   the Verde?
  


 8       A.    Yes.
  


 9       Q.    Can you tell the Commission what those
  


10   conclusions are?
  


11       A.    There were nearly 100 patents that were
  


12   issued by the United States that touched or overlay the
  


13   Verde River; and of these, approximately 50 of them
  


14   were Desert Land Act patents that expressly had to be
  


15   taking water from a nonnavigable body of water.
  


16             In not one instance did the U.S. government,
  


17   in granting any type of patent along the Verde River,
  


18   indicate a belief that the stream was navigable by
  


19   withholding acreage for the bed of the river.  And, in
  


20   fact, if you go through the homestead patent files,
  


21   which I have, many of the patent applicants and their
  


22   witnesses specifically noted that their patent claims
  


23   included the bed of the river.  And these are discussed
  


24   in greater detail in my report.
  


25             And then with regard to state patents, as I
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 1   just mentioned, there were three parcels that the State
  


 2   patented that also included the bed and the banks of
  


 3   the Verde River.
  


 4             So, cumulatively, there were at least 153
  


 5   U.S. and state patents that were issued by federal or
  


 6   state authorities indicating that many state and
  


 7   federal officials did not consider the Verde River to
  


 8   be navigable, nor did, for that matter, the various
  


 9   patentees of those lands.
  


10       Q.    And is it your opinion, as a professional
  


11   historian, that the patent information is one of the
  


12   things that the Commission should consider in
  


13   determining navigability of the Verde in its ordinary
  


14   and natural condition?
  


15       A.    Yes, especially because of the large number
  


16   of them that had the same types of characteristics.
  


17       Q.    And are the patents the only thing you relied
  


18   on in coming to your conclusion, or was it one of
  


19   several different categories of evidence that you
  


20   looked at?
  


21       A.    Oh, it's just one of several categories, and
  


22   it wasn't just the patents themselves.  It was the
  


23   patent files that described what was going on in those
  


24   particular parcels as well; but it was also other types
  


25   of documents, such as the survey records, and then
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 1   other documents that we'll be discussing as we go
  


 2   through the PowerPoint a little more.
  


 3       Q.    So have we covered everything you want to say
  


 4   about patents?
  


 5       A.    Yes.
  


 6                  CHAIRMAN NOBLE:  Mr. McGinnis.
  


 7                  MR. MCGINNIS:  Yes.
  


 8                  CHAIRMAN NOBLE:  We have a question.
  


 9                  MR. MCGINNIS:  Okay, let's hear it.
  


10                  CHAIRMAN NOBLE:  Mr. Allen.
  


11                  COMMISSIONER ALLEN:  In your testimony
  


12   yesterday you made the comment that the land surveys
  


13   were probative, not legal; is that true?
  


14                  THE WITNESS:  My understanding of the
  


15   word probative means that they should be considered as
  


16   useful information, but that they were not in and of
  


17   themselves a legal determination.
  


18                  COMMISSIONER ALLEN:  In that regard and
  


19   from a historical standpoint, do you know where the
  


20   surveyors came from before they were here in Arizona,
  


21   the ones that actually did these plat surveys?
  


22                  THE WITNESS:  The individuals?
  


23                  COMMISSIONER ALLEN:  The individuals,
  


24   yes.
  


25                  THE WITNESS:  The individuals typically
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 1   were hired under contracts, which are actually at the
  


 2   National Archives in D.C., and I don't know
  


 3   specifically whether any of these surveyors did surveys
  


 4   in other states or territories, but I have seen
  


 5   instances where that was the case.  And so it wouldn't
  


 6   surprise me if they had done work in, for example, New
  


 7   Mexico or Colorado or California or somewhere else.
  


 8                  COMMISSIONER ALLEN:  Or back East.
  


 9                  THE WITNESS:  Or back East, right.
  


10                  COMMISSIONER ALLEN:  I just wonder, when
  


11   I look at all of this information, whether or not there
  


12   was a bias in terms of their understanding of what was
  


13   navigable and what was not.
  


14                  THE WITNESS:  I have never found a
  


15   description where the Land Office specifically defined
  


16   what they were supposed -- how they were supposed to
  


17   identify a navigable or nonnavigable body of water.
  


18                  It's my opinion that it was essentially
  


19   left to the individual surveyor.  And, also, you also
  


20   have to take into consideration that these surveys were
  


21   done at different times of year, so there may have been
  


22   more or less water, or in different years.  Some years
  


23   may have been drought or years of high flow, that type
  


24   of thing.
  


25                  COMMISSIONER ALLEN:  Granted.
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 1   Specifically, with regard to some work that I've
  


 2   conducted on the Colorado River, which is navigable,
  


 3   there were distinct cases where subsequent
  


 4   interpretations of early surveys indicated that land
  


 5   was in one state, when it was actually originally in
  


 6   another state.  And the movement of the river in those
  


 7   particular cases was faulty in nature.  I'm not
  


 8   indicating that that was the particular case along the
  


 9   Verde, but it could have been.
  


10                  And the Bureau of Rec and the Land
  


11   Office, the Bureau of Land Management has definitely
  


12   made mistakes at times in the past in terms of their
  


13   interpretation.
  


14                  THE WITNESS:  That's correct.
  


15                  COMMISSIONER ALLEN:  And so I raise
  


16   questions about this just from a historical standpoint
  


17   so that I better understand what exactly the surveyors
  


18   were thinking about when they were doing the surveys.
  


19                  THE WITNESS:  That's correct, they did
  


20   make mistakes, and, in fact, some areas along the Verde
  


21   River were resurveyed, and I described them in my
  


22   report.
  


23                  There were instances, not along the
  


24   Verde, but instances elsewhere in the West where the
  


25   surveys were subsequently determined to be fraudulent;
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 1   that the surveyors basically just --
  


 2                  COMMISSIONER ALLEN:  Sat in the bar and
  


 3   did their work.
  


 4                  THE WITNESS:  Yeah.  And those were
  


 5   subsequently resurveyed as well.  But I haven't seen
  


 6   any evidence that that affected the Verde.
  


 7                  COMMISSIONER ALLEN:  Okay.  Thank you.
  


 8                  THE WITNESS:  Uh-huh.
  


 9                  CHAIRMAN NOBLE:  Mr. McGinnis.
  


10   BY MR. MCGINNIS:
  


11       Q.    And just to come back to where we were at,
  


12   again, is it your opinion, as a professional historian,
  


13   that this survey and patent information is a piece of
  


14   evidence, but not necessarily legally determinative on
  


15   its own of navigability?
  


16       A.    That's correct.
  


17       Q.    Let's go to Slide 28.
  


18             Slide 28 says Descriptions of the Verde River
  


19   in Government Reports and Documents.
  


20             Does the next section of your PowerPoint deal
  


21   with other government documents that you looked at as
  


22   part of your work?
  


23       A.    That's correct, and I have some background
  


24   information before we get to the specific examples.
  


25       Q.    Were there any particular federal agencies


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1523


  


 1   that were especially important in your research?
  


 2       A.    The two most important federal agencies
  


 3   dealing with water or rivers would have been the U.S.
  


 4   Geological Survey and the Reclamation Service, which
  


 5   today is the Bureau of Reclamation.
  


 6       Q.    And why did you find those two agencies'
  


 7   documents particularly important?
  


 8       A.    Because both agencies were heavily involved
  


 9   in the development of water resources in the American
  


10   West.
  


11             But there were other agencies as well that
  


12   had records; the Secretary of the Interior, which is
  


13   sort of the parent agency to the Geological Survey and
  


14   the Bureau, had records, but they were essentially
  


15   duplicative of records by the Geological Survey and the
  


16   Reclamation Service.  And, also, what was then the
  


17   Office of Indian Affairs had records relating to the
  


18   Verde because of the Reservations along the Verde.
  


19       Q.    Okay.  In general, what did the agency
  


20   records you looked at show about the Verde?
  


21       A.    In general, they consistently portrayed the
  


22   Verde River as being nonnavigable in terms of the
  


23   descriptions that they offered of the river.
  


24       Q.    And, again, are these part of the totality of
  


25   evidence and documents that you looked at in coming to
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 1   your opinion?
  


 2       A.    Yes, they are.
  


 3       Q.    Did you review documents in addition to those
  


 4   that you're going to talk about in your PowerPoint?
  


 5       A.    There are many more of the descriptions of
  


 6   these at federal agencies in my actual report.  These
  


 7   are just examples.
  


 8       Q.    Let's go to Slide 29 then.
  


 9             Slide 29 talks about the 1872 Wheeler survey.
  


10   Can you tell us about the significance of that?
  


11       A.    The U.S. government sent George M. Wheeler to
  


12   obtain topographical information about Arizona and
  


13   Nevada in 1872 and to assess the region's resources,
  


14   its climate, and other qualities that might affect
  


15   homesteading or people traveling through the region.
  


16             And after he had completed an exploration,
  


17   Wheeler submitted a report to Congress, which contained
  


18   a daily log of his journey, as well as descriptions of
  


19   various subjects.
  


20             In the report, Wheeler mentioned several
  


21   streams in Arizona, including the Verde, the Gila, and
  


22   the Salt; but Wheeler did not describe any of these
  


23   rivers as being navigable, although navigability was
  


24   certainly a characteristic that he would have
  


25   described, based on his comments that he made about the
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 1   Colorado River being navigable.
  


 2             Under a section entitled Means of
  


 3   Communication, Wheeler noted that navigation -- I seem
  


 4   to be missing a page here.  Oh, here we go.  Noted that
  


 5   navigation on the -- no, I'm missing a page.
  


 6       Q.    Well, is what you have here on Slide 29 an
  


 7   excerpt from the Wheeler survey?
  


 8       A.    Yes.  This slide itself has his comment,
  


 9   which says "One of the urgent wants felt in the
  


10   promotion of our mining industry is that of increased
  


11   and cheapened inland transportation.  River
  


12   transportation upon our western coast is, to a great
  


13   extent, a failure, as beyond the Columbia and the
  


14   Colorado Rivers, that furnish somewhat irregular
  


15   avenues of connection with the interior, no streams of
  


16   considerable magnitude exist; river transportation,
  


17   even in this very American age, loses its great power
  


18   when pitted against the railroads."
  


19       Q.    So as a general matter, what does this quote
  


20   from Wheeler mean to you for purposes of navigation or
  


21   navigability?
  


22       A.    Well, he basically was saying after having
  


23   explored the area, that he thought that the only rivers
  


24   that would be useful for navigation were the Columbia
  


25   and the Colorado.
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 1       Q.    Flip to Slide 30.
  


 2                  COMMISSIONER ALLEN:  Mr. Chairman?
  


 3                  CHAIRMAN NOBLE:  Mr. Allen.
  


 4                  COMMISSIONER ALLEN:  In this particular
  


 5   case, railroads were built in the 1870s, roughly.
  


 6                  THE WITNESS:  The Transcontinental was
  


 7   built in the 1860s.
  


 8                  COMMISSIONER ALLEN:  Right.  And so the
  


 9   access to railroad traffic was much greater than it was
  


10   to the rivers, except for the fact that the rivers ran
  


11   through -- like the Gila, ran through certain places
  


12   where they could have been used, but you're assuming
  


13   that navigability was based for commercial purposes
  


14   related to ore transport to -- or nonnavigability in
  


15   that case, was due to the fact that they couldn't carry
  


16   heavy loads of materials down the river, is that not
  


17   so?
  


18                  THE WITNESS:  The same way that the
  


19   railroads could, you mean?
  


20                  COMMISSIONER ALLEN:  Yes.
  


21                  THE WITNESS:  That's probably true, yes.
  


22                  COMMISSIONER ALLEN:  So that doesn't
  


23   mean that some type of commerce of lesser degree could
  


24   have been effective on the rivers at that time?
  


25                  THE WITNESS:  That's true.
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 1                  COMMISSIONER ALLEN:  Okay.
  


 2                  THE WITNESS:  And I'm just reporting
  


 3   what Mr. Wheeler was saying in his opinion of --
  


 4                  COMMISSIONER ALLEN:  I understand.
  


 5                  THE WITNESS:  -- the rivers versus the
  


 6   railroads.
  


 7                  COMMISSIONER ALLEN:  I understand.
  


 8   Thanks.
  


 9                  THE WITNESS:  Uh-huh.
  


10   BY MR. MCGINNIS:
  


11       Q.    Okay.  Where are we at?  We're on Slide 29,
  


12   right?  Let's go to Slide 30.
  


13             Slide 30 relates to the Twelfth Annual Report
  


14   of the U.S. Geological Survey in 1891; is that right?
  


15       A.    Yes.  It described the Salt and the Verde,
  


16   the Hassayampa, the San Pedro, and the Agua Fria Rivers
  


17   as sources of potential irrigation water.  And the
  


18   quotation says "Water is derived from the Gila River
  


19   and its tributaries," and the Verde was a tributary,
  


20   "by means of canals and ditches, which distribute it to
  


21   the fields of each farmer.  These streams fluctuate
  


22   greatly, being at times subject to sudden floods,
  


23   especially during the summer rains, when they often
  


24   sweep out bridges, dams, and canal head works, while at
  


25   other times they may diminish until the water almost
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 1   disappears."
  


 2       Q.    Okay.  Moving on to Slide 31.
  


 3             This deals with a different U.S. Geological
  


 4   Survey report, 1897 and '98; is that right?
  


 5       A.    That is correct.
  


 6       Q.    And what is the significance of this
  


 7   particular report?
  


 8       A.    Well, the author of this report, which was
  


 9   from the U.S. Geological Survey to the Secretary of the
  


10   Interior, wrote that the bed of the Verde River at
  


11   McDowell station, which is about a half mile above the
  


12   stream's mouth, quote, is similar to the one of Gila
  


13   River-sandy and liable to change during a slight
  


14   rise... The bed of the river evidently changed during
  


15   the last freshet, scouring out the channel... The river
  


16   fluctuated in this channel until August 23rd.
  


17       Q.    Okay.  And this is an observation that a
  


18   federal government official made about the Verde River;
  


19   is that correct?
  


20       A.    That's correct.
  


21       Q.    Slide 32.  This is -- I'll wait until you get
  


22   there.
  


23             This is the USGS Water Supply Paper No. 73
  


24   from 1903; is that right?
  


25       A.    That's correct.
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 1       Q.    What's the significance of this, in your
  


 2   opinion, as a professional historian?
  


 3       A.    This is just another description by a federal
  


 4   official who had played a role dealing with water
  


 5   resources, and he's observing about the Verde River,
  


 6   quote, Verde River drains the central portion of
  


 7   Arizona, and the Upper Salt River the east central
  


 8   portion.  Both streams are more or less torrential in
  


 9   character, the combined flow dwindling at times to
  


10   about 100 cubic feet per second, and at other times
  


11   reaching a volume more than one hundred times as
  


12   great... The greater portion of the basin, however, is
  


13   of a mountainous character, being cut with profound
  


14   canyons and dotted by rugged mountains...
  


15       Q.    Okay, and this description, again, is from
  


16   1903.  It's a little bit later in time than some of the
  


17   earlier ones we talked about?
  


18       A.    Yes.
  


19       Q.    Slide 33.  Is that another 1903 document; is
  


20   that correct?
  


21       A.    This is another 1903 document written by
  


22   Frederick Newell, who was then an employee of the
  


23   Geological Survey, but he later became the head of the
  


24   Reclamation Service.
  


25       Q.    And what does Mr. Newell say about the Verde?
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 1       A.    He reported, quote, that the, quote, channel
  


 2   of the Verde River, and I'm inserting the "of the Verde
  


 3   River" part, is similar to that of the Salt River-sandy
  


 4   and liable to change during a slight rise.
  


 5       Q.    And you inserted "of the Verde River," the
  


 6   language there, but was that part of a bigger
  


 7   discussion about the Verde?
  


 8       A.    Yes.
  


 9                  COMMISSIONER ALLEN:  Mr. Chairman,
  


10   question.
  


11                  CHAIRMAN NOBLE:  Yes, Mr. Allen.
  


12                  COMMISSIONER ALLEN:  That same comment
  


13   could very well be made of the Colorado River, could it
  


14   not.
  


15                  THE WITNESS:  Yes.
  


16                  COMMISSIONER ALLEN:  Okay.  That's all I
  


17   wanted to point out.
  


18   BY MR. MCGINNIS:
  


19       Q.    Slide 34, and this is a 1914 document
  


20   relating to Horseshoe Reservoir; is that correct?
  


21       A.    Yes.  In 1914 there was controversy over the
  


22   possible construction of Horseshoe Reservoir on the
  


23   Verde River.
  


24       Q.    And just for a second, the Horseshoe that we
  


25   know wasn't built until decades later; is that correct?
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 1       A.    That's right, but there were discussions
  


 2   about building it considerably earlier.
  


 3       Q.    Okay.  Go ahead.
  


 4       A.    The early controversy over the possible
  


 5   construction of Horseshoe Reservoir on the Verde was
  


 6   especially revealing in relation to the navigability or
  


 7   nonnavigability of the Verde.
  


 8             For example, in 1914, Reclamation Service
  


 9   Engineer F.W. Hanna wrote regarding why Horseshoe
  


10   Reservoir should not be built, and this is his opinion:
  


11   Quote, There are several years in which there would be
  


12   absolutely no water available for storage.  Moreover,
  


13   in the series of years from 1896 to 1904, inclusive,
  


14   there are four years, three of which are consecutive,
  


15   in which there would be no water supply for storage in
  


16   the Horseshoe Reservoir, and there would be very little
  


17   available water for the whole period of nine years.  It
  


18   appears, therefore, that the water supply even though
  


19   the Horseshoe Reservoir is not constructed for the Salt
  


20   River Project would be very unreliable for additional
  


21   lands which would have to depend upon this source of
  


22   supply alone.
  


23             And I'm commenting here not so much about the
  


24   supply of irrigation water, but, rather, about what his
  


25   assessment was of the dependability of flows being in
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 1   the river.
  


 2       Q.    And were you here for Mr. Hjalmarson's
  


 3   testimony yesterday?
  


 4       A.    Yes, I was.
  


 5       Q.    Do you recall him talking about the fact that
  


 6   the existing Horseshoe Reservoir doesn't fill very
  


 7   often?
  


 8       A.    I do remember that.
  


 9       Q.    Slide 35 is a report, 1905 report, from the
  


10   U.S. Indian Service; is that right?
  


11       A.    That's correct.
  


12       Q.    Can you tell us what this report means for
  


13   purposes of navigability?
  


14       A.    This is a report to the Secretary of the
  


15   Interior on irrigation at Camp McDowell Indian
  


16   Reservation in 1905, and the Indian Service inspector,
  


17   W.H. Code, commented on the impact of flooding on the
  


18   channel of the Verde River.
  


19             Quote, The narrow valley of the Verde River
  


20   embraced within the boundaries of this reservation has
  


21   a steep gradient toward the river, and the Jones Canal,
  


22   and then I inserted the phrase "which served the
  


23   reservation," winding its way around the base of the
  


24   foot hills for a distance of nearly sixty miles,
  


25   intercepts many --
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 1       Q.    Sixty or six?
  


 2       A.    I'm sorry?
  


 3       Q.    You said sixty.
  


 4       A.    Oh, six, I'm sorry, intercepts many drainage
  


 5   lines, which, in times of heavy storms, run vast
  


 6   quantities of water which sweep out canal banks and
  


 7   fill sections of the ditch with a heavy sand deposit.
  


 8   To further increase the difficulties, the banks of the
  


 9   Verde River at the head of the ditch have suffered
  


10   great erosion...and the river channel seems to have
  


11   scoured down to a considerable depth, leaving the
  


12   present canal grade elevated at a distance of several
  


13   feet above the grade of the river.
  


14       Q.    And, again, is this another observation by a
  


15   federal official about the Verde River around the turn
  


16   of the century?
  


17       A.    Yes.
  


18       Q.    Slide 36.
  


19             In addition to looking at the government
  


20   documents, did you also look at other documents and
  


21   newspaper articles?
  


22       A.    Yes, and this section addresses that.  And I
  


23   did want to make one comment about historical newspaper
  


24   articles before we get to the specifics.
  


25       Q.    Okay.
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 1       A.    Newspaper articles in the American West in
  


 2   the 19th and early 20th century were notoriously
  


 3   booster-type articles, because the communities that
  


 4   were being established wanted to attract other
  


 5   newcomers to come to them.  As a result, newspaper
  


 6   articles describing a particular community boasted
  


 7   about the attributes of that community, meaning did
  


 8   they have good stores, did they have good religious
  


 9   institutions, did they have railroad service or wagon
  


10   roads.
  


11             And, as a result, had newspaper articles in a
  


12   particular community near the Verde believed that the
  


13   Verde was useful for navigation, they undoubtedly would
  


14   have pointed that out.
  


15       Q.    And in your analysis, you looked at those
  


16   newspaper articles, though, right?
  


17       A.    Yes, and I have many more in my report than I
  


18   am using here.
  


19       Q.    And as a professional historian, is it common
  


20   for historians to look at newspaper articles, even
  


21   though they realize there could be some slant to them
  


22   at times?
  


23       A.    Yes.
  


24       Q.    Slide 37.
  


25             This is not a newspaper article, right?
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 1       A.    No, this is one of the, quote, miscellaneous
  


 2   documents, unquote.
  


 3       Q.    This says 1865 Arizona Territorial
  


 4   Legislature.
  


 5       A.    Yes.
  


 6       Q.    Can you tell us what this slide deals with?
  


 7       A.    As early as 1865, the Arizona Territorial
  


 8   Legislature, meeting in its Second Session, reached the
  


 9   conclusion that the Verde River was not navigable.  The
  


10   legislators passed, on December 28th, 1865, a, quote,
  


11   Memorial Asking Congress for an Appropriation to
  


12   Improve the Navigation of the Colorado River.
  


13             What they wanted was $150,000 to remove
  


14   obstacles such as sandbars, snags, boulders, and other
  


15   obstructions from the Colorado's bed; but as part of
  


16   that petition to Congress, they specifically stated the
  


17   Colorado River is the only navigable water in this
  


18   territory.
  


19             My take on this is that, presumably, inasmuch
  


20   as the legislature were representatives of all of the
  


21   citizens living in Arizona, the legislators probably
  


22   knew what they were talking about, at least in 1865.
  


23       Q.    Okay.  Slide 37.
  


24             This a newspaper article, correct?
  


25       A.    Yes.  This is an article from the Prescott
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 1   Weekly Journal-Miner on August 8th, 1874.
  


 2       Q.    What does the article say that's significant
  


 3   for purposes of what we're doing here today?
  


 4       A.    It's a description of an individual or two
  


 5   individuals dealing with an aspect of the Verde River
  


 6   and its unpredictability.
  


 7             Quote, Albert Jackson and another man arrived
  


 8   here recently -- "here" meaning Prescott -- from the
  


 9   Verde River and say that while hunting and fishing
  


10   below the settlements on said stream they were driven
  


11   from the narrow bottom lands by a great rise in the
  


12   river, which rise was caused by a water-spout or
  


13   cloud-burst.  They say that the river rised about fifty
  


14   feet in a short space of time.
  


15       Q.    Okay.  Slide 39, is that another newspaper
  


16   article?
  


17       A.    This is also from the -- this is from a
  


18   different paper, the Weekly Arizona Miner, and another
  


19   descriptive comment about the Verde River.
  


20       Q.    This is in 1875?
  


21       A.    January 22nd, 1875.
  


22       Q.    Okay.  What do they say about the Verde?
  


23       A.    "The Rio Verde River commenced rising
  


24   yesterday morning, and rose three feet during
  


25   yesterday.  This morning the angry torrent is rushing


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1537


  


 1   southward with terrific force and the muddy water has
  


 2   overflowed the meadows, making it too dangerous to ford
  


 3   or attempt to cross."
  


 4       Q.    Slide 40, is this another newspaper article,
  


 5   this one from 1875?
  


 6       A.    This is the Weekly Arizona Miner, April 2nd,
  


 7   1875.
  


 8       Q.    And we have the text of the article up here.
  


 9   Can you just summarize what it says?
  


10       A.    It talks about a couple of individuals who
  


11   were attempting to cross the river in a wagon, and they
  


12   found more water in the river than they could, quote,
  


13   navigate, unquote, for their wagon.  So they abandoned
  


14   the wagon and team and swam to the nearest shore, and
  


15   the horses were washed down the river, where they
  


16   actually, the horses, were -- managed to survive as
  


17   well.  But they lost a lot of their gear in the
  


18   process.
  


19       Q.    Slide 41, is that another newspaper article?
  


20       A.    This is another article, September 24, 1875,
  


21   in the Weekly Journal-Miner.
  


22       Q.    Why don't you go ahead and read this one.
  


23       A.    Yeah, I think this one is particularly
  


24   important.  I mentioned the booster-like nature of
  


25   newspapers, and this is a good example of that.
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 1             Although there were an extremely large number
  


 2   of news stories throughout the years before Arizona's
  


 3   statehood in 1912 about other Verde River floods,
  


 4   several of which, by the way, led to drownings, the
  


 5   articles also appeared describing other aspects of the
  


 6   Verde River; for example, the one about the wagon that
  


 7   we just dealt with.
  


 8             And in this particular case, this was an
  


 9   article that was published because people had been
  


10   writing to the newspaper asking for information about
  


11   different communities along the Verde River, and the
  


12   editor here was attempting to answer their questions.
  


13             He said, "Our mountains contain fine, clear
  


14   gravel-bottomed streams and lakes, valleys of great
  


15   beauty and varying in the length and width spread out
  


16   in every direction among the mountains.  The
  


17   San Francisco or Verde River and the Colorado
  


18   Chiquito," which he identifies as the Little Colorado
  


19   or Flax River, "together with the Great Colorado and
  


20   its wonderful Cañon, are the most important rivers of
  


21   the Yavapai."
  


22             And this is where he offers his opinion about
  


23   navigability:  "but there is no navigable water in the
  


24   county; all freight is moved by large trains of pack
  


25   mules or heavy wagons drawn by from four to twenty
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 1   mules," and I think this helps explain the significance
  


 2   of roads that ran adjacent to rivers as well.
  


 3       Q.    And, again, this is just one piece of the
  


 4   evidence that you looked at in coming to your opinions?
  


 5       A.    One of many, yes.
  


 6       Q.    Slide 42 is another newspaper article, this
  


 7   time from 1889, right?
  


 8       A.    This is the Prescott Weekly Journal-Miner,
  


 9   October 16, 1889.  This was a discussion about building
  


10   a dam on the Verde River.
  


11             Quote, The above-named -- the name of the dam
  


12   was the Etta, E-T-T-A.  The above-named dam,
  


13   constructed for the purpose of raising the Verde River,
  


14   to supply water to the Etta mill, two miles below, was
  


15   finished last Saturday, October 5th.  All the gates
  


16   were closed, and for the first time there was no Verde
  


17   River running below.  No leaks were to be seen, and the
  


18   works were all pronounced first-class in every respect.
  


19   To relieve the pressure and prevent water from flowing
  


20   over the dam, a sluiceway with two gates is built in
  


21   the middle of the river.  The gates are shut sufficient
  


22   to send water enough down the ditch to supply the mill.
  


23             But even though the dam was completely
  


24   blocking the river, nobody -- there is no information
  


25   in this newspaper article or any other ones nearby that
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 1   anyone was complaining about this dam blocking
  


 2   navigability on the river.
  


 3       Q.    Slide 43.  This is another newspaper article
  


 4   from 1896.
  


 5       A.    February 19th, 1896, the Weekly
  


 6   Journal-Miner, and it's a description about how
  


 7   dangerous the floods were on the Verde River.
  


 8             Quote, Some dark morning you here a roar like
  


 9   a mighty wind tearing through a forest, and here it
  


10   comes - a solid head of water - swift by reason of its
  


11   great incline, and dark with the soil of ranchers'
  


12   valuable land.  Then, when it falls, the work of
  


13   destruction still goes on.  The high banks, having
  


14   become saturated, crumble from beneath, and day and
  


15   night one can hear the sound of large portions of land
  


16   falling into the water.  I tell you this quiet little
  


17   Verde River is a brilliant deception.  Every flood we
  


18   have it changes its current.  One year it ripples up
  


19   against this side, and next it purrs and murmurs its
  


20   deceptive little song clear across on the other side,
  


21   and so back and forth, back and forth, always demanding
  


22   a toll, and taking it too, with a lavish and liberal
  


23   hand.  The great question now when one wants to buy a
  


24   ranch is, will the river take it?  This too is the
  


25   question in locating irrigation ditches, everything
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 1   must be put as far out of the way of the river as
  


 2   possible.
  


 3       Q.    And the newspaper articles we just talked
  


 4   about, the several articles in the last few slides,
  


 5   those are just a few of the articles you looked at; is
  


 6   that right?
  


 7       A.    There are many more in my report itself that
  


 8   are a variance on the same thing.
  


 9       Q.    Okay.  Slide 44.
  


10             In addition to looking at the documents that
  


11   you describe, did you also find some historical
  


12   photographs of the Verde in part of your work?
  


13       A.    Yes, and that was part of the reason for the
  


14   revision of the earlier report, because it was easier
  


15   to find historical photographs now, because of online
  


16   resources, than it had been previously.
  


17       Q.    Okay.  Let's go to Slide 45, which is one of
  


18   the photographs you found.  Can you tell us about that
  


19   one?
  


20       A.    I just wanted to add one more general
  


21   comment, if I could, about the photographs.
  


22       Q.    Sure.
  


23       A.    All of the photos that appear in this
  


24   section, again, are examples, and there are others in
  


25   my report.  But all of the photos were personally
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 1   obtained by me, either with a research assistant or by
  


 2   myself.
  


 3       Q.    Okay.  Slide 45.
  


 4       A.    This is a man on horseback crossing the Verde
  


 5   River.  The date and the site are unknown, but you can
  


 6   clearly see the shallow water.  And this is from the
  


 7   Jerome Historical Society in Jerome, Arizona.
  


 8       Q.    And you don't know the date on this one?
  


 9       A.    No.  It wasn't identified at the Jerome
  


10   Historical Society either.
  


11       Q.    Okay.  Slide 46, another photograph?
  


12       A.    This is a photograph of prehistoric ruins at
  


13   the confluence of the Verde River in Oak Creek in 1880.
  


14   The source was the Fort Verde State Historic Park in
  


15   Camp Verde, Arizona.
  


16             One of the things I think you should probably
  


17   note on this is that there are possibly riffles that
  


18   appear right here and, also, some other ones that
  


19   appear right there a little further upstream.
  


20       Q.    Again, I think we've seen this photograph
  


21   before, in December maybe.
  


22       A.    Yeah, I can't remember.  Maybe it was
  


23   Mr. Fuller who used it.  I'm not sure.
  


24       Q.    Slide 47 is another photograph.  This says
  


25   "Stereographic photo of the Verde River."  Can you tell
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 1   us what a stereographic photograph is?
  


 2       A.    These were sort of the rage in the late 19th
  


 3   century.  They were similar to the toy that we grew up
  


 4   with where the image was taken by two slightly
  


 5   off-centered cameras to approximate what your eyes
  


 6   would see as three-dimensional, and then the photo
  


 7   would be put together, and when you look through a
  


 8   viewer with this particular card in it, you would see a
  


 9   3-D image of the Verde River.
  


10       Q.    And what does this photograph show?
  


11       A.    This particular photograph shows dual
  


12   channels and sandbars, and, again, both pictures are
  


13   essentially the same.  It was intended to be
  


14   stereographic.  But you can see a secondary channel
  


15   that I believe starts up here and then comes down
  


16   there.  And you also see a gravel bar here and another
  


17   one and some riffles right in there.
  


18             This is from the Sharlot Hall Museum in
  


19   Prescott, Arizona.
  


20       Q.    Okay.  Slide 48 is another photograph, right?
  


21       A.    Yes.  This one is also from the Sharlot Hall
  


22   Museum, approximately 1880.  And, again, you can see
  


23   the riffles in the river here, and both images are
  


24   essentially the same on either side.
  


25       Q.    Okay.  Slide 49 is another set of
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 1   photographs, right?
  


 2       A.    Yes.  This one is also from Sharlot Hall
  


 3   Museum.  It's also around 1880.  It's a couple of
  


 4   horses with a rider crossing the Verde River.  The site
  


 5   is unknown.
  


 6       Q.    Okay.  Slide 50, is that another photograph?
  


 7       A.    This is a photograph.  The source is the Fort
  


 8   Verde State Historic Park.  It shows residents, I'm
  


 9   assuming from Camp Verde, on a sand or a gravel bar in
  


10   the river around 1885, and the quality is not very
  


11   good, but you can also see some riffles in it here.
  


12                  COMMISSIONER ALLEN:  Mr. Chairman,
  


13   question.
  


14                  CHAIRMAN NOBLE:  Yes.
  


15                  COMMISSIONER ALLEN:  Is that above or
  


16   below Camp Verde?
  


17                  THE WITNESS:  It's not identified in the
  


18   source.
  


19                  COMMISSIONER ALLEN:  Okay.
  


20                  THE WITNESS:  If it had -- if they had
  


21   had had in the archival listing where it was located, I
  


22   would have included that.
  


23   BY MR. MCGINNIS:
  


24       Q.    Slide 51, this is another photograph that I
  


25   think we did have quite a bit of discussion with
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 1   Mr. Fuller with.  What's the basis?  Where did you get
  


 2   this photograph?
  


 3       A.    This copy came from the Fort Verde State
  


 4   Historic Park in Camp Verde, Arizona, and it shows a
  


 5   couple of men in a small boat on the Verde River.  The
  


 6   Fort Verde State Historic Park did not identify the
  


 7   location of where the boat was.  It was my recollection
  


 8   there was quite a bit of discussion about where the
  


 9   location might have been based on various, perhaps, as
  


10   Mr. Fuller's experience on the river.  I'm not sure,
  


11   though.
  


12       Q.    But the original source that you got this
  


13   photograph from doesn't say where it is?
  


14       A.    No.  That's correct.
  


15                  MR. BREEDLOVE:  I've got a question
  


16   about that slide.  Is that a line that's across the
  


17   river there, just up from the boat?  You can kind of
  


18   see it.  Or is that just a scratch on the picture?
  


19                  THE WITNESS:  I would assume it's a
  


20   scratch on the picture.  I don't know for sure.
  


21   BY MR. MCGINNIS:
  


22       Q.    Breedlove's got better eyes than I do,
  


23   because I didn't see that.
  


24                  CHAIRMAN NOBLE:  Mr. Breedlove has no
  


25   idea what we're talking about with a stereograph.
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 1                  MR. BREEDLOVE:  I've never seen one in
  


 2   person, but I paid attention to these.
  


 3                  CHAIRMAN NOBLE:  I've heard stories.
  


 4                  MR. MCGINNIS:  I carried one around the
  


 5   country when I was a child facing backwards in the back
  


 6   of a station wagon.
  


 7   BY MR. MCGINNIS:
  


 8       Q.    Is that all you have to say about Slide 51?
  


 9       A.    Yes.
  


10       Q.    Slide 52, is that another photograph that
  


11   actually also shows up on the cover of your report,
  


12   right?
  


13       A.    That's correct.
  


14             This is also from the Fort Verde State
  


15   Historic Park.  This one, they did identify it as being
  


16   at Cottonwood Ford near Fort Verde, although the date
  


17   is approximately 1885, and it shows cattle walking
  


18   across a gravel bar in the river.  Also, some of them
  


19   are standing in the water.
  


20       Q.    Slide 53, is that another photograph that you
  


21   located?
  


22       A.    This is, yes, a photograph that I located at
  


23   Arizona State University in Tempe.  It's the Verde
  


24   River near Clarkdale in March 1914, and it clearly
  


25   shows riffles in the river here, and I'm thinking this
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 1   is a split in the channel there as well.
  


 2       Q.    Slide 54 is another photograph we've seen
  


 3   before in this proceeding, right?
  


 4       A.    Yes.  This is from the Jerome Historical
  


 5   Society, a photograph that I obtained this copy from.
  


 6   This is cars fording the Verde River near Bridgeport in
  


 7   1914, according to the Historical Society's records.
  


 8       Q.    Okay.  How about Slide 55?
  


 9       A.    This is also another photograph from the
  


10   Jerome Historical Society.  It's the Verde River flood
  


11   on January 28th, 1916.
  


12       Q.    Okay.  Does this say where it's at?
  


13       A.    No, it is not identified precisely.
  


14       Q.    What about the writing there on the bottom of
  


15   the photograph; what's that say?
  


16       A.    Oh, United Verde Copper Company's smelter.
  


17       Q.    Is this Clarkdale?
  


18       A.    Yes, Clarkdale.  Thank you.
  


19       Q.    Even I could see that.
  


20             Slide 56, another photograph?
  


21       A.    This is a photograph from the U.S. National
  


22   Archives Branch in Denver, Colorado.  I obtained my
  


23   copy there.  This is the proposed Horseshoe Dam site
  


24   around 1920, and you can clearly see that there's a
  


25   dual channel here and some shallow water and a gravel
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 1   bar.  This is from the records of the Bureau of
  


 2   Reclamation at the National Archives Branch.
  


 3       Q.    Okay.  Slide 57 is another photograph, right?
  


 4       A.    Yes.  This is the Camp Verde dam site.
  


 5   Again, this is from the records of the Bureau of
  


 6   Reclamation, which at the time was conducting studies
  


 7   where they might build dams on the Verde.  It's from
  


 8   the U.S. National Archives Branch in Denver, and you
  


 9   can clearly see that there are riffles and a very
  


10   shallow channel right in through here.
  


11       Q.    Okay.  Slide 58?
  


12       A.    Again, this is the Camp Verde dam site around
  


13   1920.  It's from the records of the Bureau of
  


14   Reclamation in Denver at the National Archives Branch
  


15   there, and you clearly can see the rough channel there.
  


16   Perhaps someone who is more familiar with boating on
  


17   the Verde than I am, but I'm thinking that maybe this
  


18   might be near Verde Falls.
  


19       Q.    Okay.  Slide 59 is another photograph from
  


20   1932, right?
  


21       A.    This one's somewhere in the lower Verde
  


22   River, 1932.  The source was the Arizona Historical
  


23   Society in Tucson, and you can see gravel bars and
  


24   riffles and so on in the photograph.
  


25       Q.    Slide 60, another photograph?
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 1       A.    Another photograph, site unknown on the Verde
  


 2   River around 1932.  It's from the Arizona Historical
  


 3   Society in Tucson, and you can see the shallow channel
  


 4   and riffles and so forth in there.
  


 5       Q.    Slide 61, what's that?
  


 6       A.    This is a photograph from the records of the
  


 7   Bureau of Reclamation at the National Archives Branch
  


 8   in Denver that I obtained there.  The notations were on
  


 9   the photograph.  They're not anything that I did or
  


10   anybody else did, other than, I guess, somebody in the
  


11   Bureau of Reclamation Office.
  


12             And this was part of the examination of the
  


13   Verde River for possible dam sites, and the author, the
  


14   photographer or an engineer has drawn in where
  


15   different dam sites might take place.  You can see the
  


16   narrow channel, and I think this is a gravel bar over
  


17   here and so forth.
  


18       Q.    Okay.  Let's move on to Slide 62.
  


19             In addition to your work on the Verde, have
  


20   you, in the context of your work on the different
  


21   rivers for the Commission, also taken a look at
  


22   historical navigation on the Colorado River?
  


23       A.    Yes.  I thought it would be useful just to
  


24   include some sort of information, primarily
  


25   photographs, about what types of watercraft were used
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 1   on a river that was navigable; and that's what this
  


 2   section of the report deals with.
  


 3       Q.    Okay.  Slide 63, does that relate to some
  


 4   research you did regarding Lieutenant J.C. Ives on the
  


 5   Colorado?
  


 6       A.    Yes.  Ives had been sent in the mid 1850s to
  


 7   investigate the navigability of the Colorado River.  He
  


 8   provided a written report to Congress and later noted
  


 9   that the Colorado was extremely difficult to navigate
  


10   because, as he wrote, quote, the channel is exceedingly
  


11   circuitous and constantly shifting.
  


12             And these were characteristics, also, that
  


13   had been describing the Verde River.
  


14             He also noted the repeated presence of
  


15   sandbars and shoals, but he added, quote, boats rarely
  


16   make a trip between tide water and Fort Yuma without
  


17   grounding many times a day.  By working them about in
  


18   the shifting sand...and as a last resort, by lightening
  


19   the boat of the cargo, these shoals may always be
  


20   passed with more or less labor.
  


21       Q.    This was in the mid 1800s?
  


22       A.    He did the study in the mid 1850s and then he
  


23   reported to Congress.
  


24       Q.    And his boat, that boat was pretty large,
  


25   right?
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 1       A.    Yes.  This is the boat that he took on his
  


 2   expedition.  The boat Explorer it was called.
  


 3       Q.    Okay.  Slide 64, is that another depiction of
  


 4   the Ives expedition?
  


 5       A.    This is a drawing of the Ives exploration of
  


 6   the Colorado, and here, because the river is so
  


 7   shallow, the men are lining the boat by pulling on a
  


 8   rope attached to the boat to bring it up the river
  


 9   through the rapids.
  


10       Q.    Slide 65 then, is that a photograph of
  


11   Mr. Powell?
  


12       A.    Yes, John Wesley Powell made, as everyone
  


13   knows, two expeditions through the Grand Canyon; the
  


14   first in 1869, and then again in 1871 to '72.
  


15             He made it clear after his first trip that
  


16   while he had survived the experience, the multitude of
  


17   rapids and other obstacles along this portion of the
  


18   Colorado River made it hardly practicable as a possible
  


19   water-based access to the interior of North America.
  


20             And, in fact, his experiences and those of
  


21   his crew on the first trip proved to be so frightening
  


22   that several crew members opted to climb out of the
  


23   canyon, where they were subsequently killed by Indians.
  


24       Q.    So they had problems navigating even on the
  


25   Colorado in the mid 1800s; is that right?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1552


  


 1       A.    That's correct.  And it's my understanding
  


 2   that the Colorado River carries considerably more water
  


 3   than the Verde.
  


 4       Q.    Okay.  Slide 66 then.  Is this more of the
  


 5   Powell expedition?
  


 6       A.    This is another view of the Powell
  


 7   expedition, and if you notice, tied onto the boat is an
  


 8   armchair, and that's where John Wesley Powell would sit
  


 9   to direct the expedition as they went through the
  


10   rapids on the Colorado River.
  


11             The second expedition, by the way -- the
  


12   first expedition he did not bring a photographer, but
  


13   these photographs we're looking at now were from the
  


14   second expedition, where he did bring a photographer.
  


15       Q.    His boat looks like it's substantially
  


16   smaller than the Ives boat; is that right?
  


17       A.    Yes.
  


18       Q.    Okay.  Slide 67 then.
  


19       A.    This is Powell's crew with their dories in
  


20   the Grand Canyon in 1871 to '72.  It's from the
  


21   National Park Service online photo collection.
  


22       Q.    Okay.  Slide 68.  This is another photo of
  


23   the Powell trip?
  


24       A.    This is another photo of the Powell trip.
  


25   You can see in the middle of the photograph one of his
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 1   boats and an individual, and is this from the Library
  


 2   of Congress in Washington, D.C.
  


 3       Q.    Okay.  Slide 69, what's that?
  


 4       A.    This is another one of a stereograph types of
  


 5   photographs, which, as I indicated, were a very popular
  


 6   type of photograph in the late 19th and early 20th
  


 7   century, and it's the Powell expedition through the
  


 8   Grand Canyon.  It doesn't say exactly where.  But,
  


 9   again, you can see Powell's armchair; and if you look
  


10   on the left-hand side of the armchair, that's actually
  


11   a life preserver that's attached to the arm of the
  


12   chair.
  


13       Q.    And just in terms of technology, the chair
  


14   looks like something he got maybe from his dining room
  


15   table?
  


16       A.    Yeah.  It's a regular armchair that's latched
  


17   on.
  


18       Q.    Slide 70.
  


19       A.    This is one of Powell's boats going through
  


20   the rapids in the Grand Canyon, and it's from the
  


21   National Park Service online photograph collection.
  


22       Q.    Slide 71.
  


23       A.    This one doesn't have anything to do with
  


24   navigability, but I just like the photograph.  It's
  


25   Powell's camp, first camp, going through the Grand
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 1   Canyon.
  


 2       Q.    Slide 72 then.
  


 3       A.    There was another expedition that also went
  


 4   through the Grand Canyon about the same time that
  


 5   Powell was going down through the Grand Canyon, not
  


 6   going up through the Grand Canyon.  But this is a
  


 7   boating expedition going upriver as Powell was going
  


 8   down through the Grand Canyon, and this was commanded
  


 9   by George M. Wheeler.  And he had been sent by Congress
  


10   to explore the American West and make topographic maps,
  


11   as well as to note other characteristics of the area.
  


12   And they were also supposed to locate the head of
  


13   navigation on the Colorado River.
  


14             Wheeler's expedition started from Camp Mohave
  


15   in Arizona Territory on September 15th, 1871, using
  


16   small rowboats.  And they made it upstream to the mouth
  


17   of Diamond Creek, often having to portage around
  


18   rapids, and they covered 260 miles going upstream in
  


19   31 days.  And this is a photograph of George Wheeler's
  


20   expedition leaving Camp Mohave in 1871.
  


21       Q.    Okay.  Slide 73.
  


22       A.    This is a stereographic photograph of the
  


23   Wheeler expedition up the Colorado River at Black
  


24   Canyon, approximately where Hoover Dam is, and this is
  


25   from the Library of Congress in Washington.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1555


  


 1       Q.    Slide 74, is that another photograph?
  


 2       A.    This is another photograph of the Wheeler
  


 3   expedition at what was called Camp Big Horn, and you
  


 4   can see the boats on the beach right here.
  


 5       Q.    Okay.  Slide 75, does that slide set forth
  


 6   your summary of your conclusions regarding navigability
  


 7   of the Verde River?
  


 8       A.    Yes, it does.
  


 9       Q.    Could you tell us those?
  


10       A.    I examined multitudes of historical documents
  


11   describing the Verde River at many points in time, both
  


12   before and near Arizona statehood in 1912.  I looked at
  


13   a wide spectrum of published and unpublished sources,
  


14   most of which were primary in nature, including U.S.
  


15   government and state and territorial materials,
  


16   historical newspaper accounts, and other archival
  


17   records and photographs.
  


18             And it seems to me that from this wealth of
  


19   information, there's only one conclusion that could be
  


20   made, which was a conclusion reached by literally
  


21   hundreds of contemporaneous observers, either who
  


22   stated it directly or implicitly reached the same
  


23   conclusion; that the Verde River was not navigable or
  


24   susceptible of navigation on or before February 14th,
  


25   1912.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1556


  


 1             And I think it's important to note that this
  


 2   conclusion comes from literally hundreds of documents,
  


 3   maps, and illustrations created by people who knew the
  


 4   Verde River as it existed in their own time.  This was
  


 5   not a reconstruction of the past looking backward.  It
  


 6   was not a present-day view of boating on the Verde
  


 7   River superimposed on the past.  But this is what the
  


 8   people who were there actually at the time had to say
  


 9   about the Verde River.
  


10       Q.    So in your work, did you do any hydrologic
  


11   analysis?
  


12       A.    No, I did not.
  


13       Q.    Did you do any geomorphic analysis?
  


14       A.    No, I did not.
  


15       Q.    So what you did was looked at all the
  


16   historical documents; is that right?
  


17       A.    That's correct.
  


18       Q.    And the photographs?
  


19       A.    Yes.
  


20       Q.    Okay.  And you came to a conclusion based
  


21   upon that historical information?
  


22       A.    My conclusion is essentially that of the
  


23   contemporaneous witnesses; that they all seem to point
  


24   in the same direction; that the Verde River was not
  


25   navigable prior to or on February 14th, 1912.
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 1       Q.    And in terms of accumulating a wide variety
  


 2   of historical documents, synthesizing that information,
  


 3   and providing that to a court or another tribunal, is
  


 4   that what historians typically do?
  


 5       A.    Yes, it is.
  


 6                  MR. MCGINNIS:  I don't have any further
  


 7   questions.
  


 8                  CHAIRMAN NOBLE:  Does anyone have any
  


 9   questions for Dr. Littlefield?
  


10                  Well, then let's move on to lunch.
  


11                  We are going to take a break at this
  


12   time.
  


13                  (A recess was taken from 10:31 a.m. to
  


14   10:47 a.m.)
  


15                  CHAIRMAN NOBLE:  Are we ready?
  


16                  MS. HERNBRODE:  Yes, Mr. Chairman.
  


17                  CHAIRMAN NOBLE:  Then please proceed.
  


18
  


19                     CROSS-EXAMINATION
  


20   BY MS. HERNBRODE:
  


21       Q.    Good morning, Dr. Littlefield.
  


22       A.    Good morning.
  


23       Q.    And I hope to have, after lunch, my
  


24   technology worked out, but we're going to try to get
  


25   through it with your report and see how well we do.  So
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 1   if you would bear with me a little bit as I fumble, I
  


 2   appreciate it.
  


 3       A.    Okay.
  


 4       Q.    Okay.  On the Gila River you had not reviewed
  


 5   your previous work recently and so couldn't talk about
  


 6   many of the specifics of the research you conducted.
  


 7             Are we in the same boat on the Verde, or have
  


 8   you looked at your research more recently on this one?
  


 9       A.    The research, as I indicated in my direct
  


10   testimony, is essentially the same in this current
  


11   report as in the previous one.  I did not specifically
  


12   go back and -- well, when I prepared this April 3rd,
  


13   2014 report, I looked at the previous report and
  


14   basically just added to it in terms of the historical
  


15   newspaper articles and historical photos and so forth.
  


16       Q.    Okay.  So, well, let's talk a little bit
  


17   about your search terms.  You talk about that on Page 4
  


18   of your report, which you don't need to turn to unless
  


19   you want to reference it.
  


20             Did you search for the term boat?
  


21       A.    Boats?
  


22       Q.    Yeah, boat.
  


23       A.    In relation to --
  


24       Q.    In the newspaper article archive searches or
  


25   the photograph archive searches, did you search for the
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 1   word boat?
  


 2       A.    In newspapers it would have brought up
  


 3   literally millions of hits.
  


 4       Q.    So is that a no?
  


 5       A.    That's a no.
  


 6       Q.    Okay.  Did you search for the term canoe?
  


 7       A.    Same answer.
  


 8       Q.    Okay.  Trapper?
  


 9       A.    Same answer.  It would have been totally
  


10   wasted time to search those terms.  You need to be much
  


11   more specific to get things that are relevant to a
  


12   particular geographic area.
  


13       Q.    Well, can you limit geographic area and then
  


14   search for terms like that?
  


15       A.    You can certainly search for two different
  


16   keywords, but what you'll wind up getting there is
  


17   you'll wind up -- if you search for, for example, Verde
  


18   and boats, you'll wind up getting both boating
  


19   articles, as well as Verde articles.  So it essentially
  


20   enlarges the universe of possible hits.
  


21       Q.    Well, but, for instance, Chronicling America,
  


22   the online newspaper archive, you can select a state to
  


23   search in, and then search on a date range, and then
  


24   search for a boat, can you not?
  


25       A.    That's correct.
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 1       Q.    And you didn't do that?
  


 2       A.    I searched for Verde, for example, and it
  


 3   would have pulled up any articles related to boats on
  


 4   the Verde if the Verde was mentioned by name.
  


 5       Q.    Did you search for Perkinsville?
  


 6       A.    No, I did not.
  


 7       Q.    But you did search for Paradise Valley?
  


 8       A.    I don't recall specifically.
  


 9       Q.    If it says you searched for Paradise Valley
  


10   in your report, though, you feel pretty comfortable you
  


11   did that?
  


12       A.    I don't remember.
  


13       Q.    Okay.  Could you turn to Page 4?
  


14       A.    Yes, apparently I did.
  


15       Q.    Okay.  And you searched for Paradise Valley
  


16   even though the only connection to the Verde is that
  


17   the irrigation system for Paradise Valley came from the
  


18   Verde?
  


19       A.    This particular list of terms, first of all,
  


20   as I point out, I say that some of the terms -- so I'm
  


21   clearly not listing all of them here -- most commonly
  


22   used were, and these were terms that actually date back
  


23   to the first Verde River report that I did where I knew
  


24   very little about it.  So as I picked up terms as I
  


25   gradually increased my knowledge of the area, I added
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 1   other search terms.  But these are just examples.  It's
  


 2   not intended to be an all-inclusive list, and I frankly
  


 3   don't remember what search terms I used 15 years ago.
  


 4       Q.    Okay.  But you do remember what search terms
  


 5   you used in preparing this report?
  


 6       A.    Some of the ones that would have been listed
  


 7   here, but I probably would have focused primarily just
  


 8   on the word Verde.
  


 9       Q.    Okay.  Are you aware that the Verde has gone
  


10   by several different names in historic times?
  


11       A.    No, I'm not.  Well, there was one mentioned
  


12   in my PowerPoint, but I don't know any other previous
  


13   names.
  


14       Q.    Okay.  So you didn't search for the
  


15   San Francisco or Rio Azul?
  


16       A.    No, I did not.
  


17       Q.    Did you look at Chronicling America from the
  


18   Library of Congress?
  


19       A.    Yes.
  


20       Q.    And the Arizona Memory Project from the
  


21   Arizona Department of Library and Archives?
  


22       A.    Yes.
  


23       Q.    And you looked at photographs in SRP's
  


24   collection?
  


25       A.    Yes.
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 1       Q.    And you included demonstrative photos from
  


 2   that collection in Chapter 4?
  


 3       A.    Whatever is in Chapter 4 is whatever's there.
  


 4       Q.    Okay.  Well --
  


 5       A.    Let me qualify that.  The photographs that
  


 6   are in Chapter 4 were from the earlier versions of my
  


 7   report.  I did no further additional research at SRP.
  


 8       Q.    Okay.  So if you'll turn to Page 8 of your
  


 9   report, you say in the third paragraph down there,
  


10   "Copies of particularly demonstrative photos have been
  


11   reproduced in Chapter 4 of this report," correct?
  


12       A.    Where are you on Page 8?
  


13       Q.    Third full paragraph down, the paragraph
  


14   starts "The Salt River Project Archives."
  


15       A.    Oh, yes, I see it.
  


16       Q.    Okay.  Can you point out which photos in
  


17   Chapter 4 came from SRP?  Because I didn't find any.
  


18       A.    Then I guess I didn't reproduce any.
  


19       Q.    What would constitute, in your mind, a
  


20   relevant photo of the Verde River?
  


21       A.    The same qualities of the photos that I
  


22   reproduced in my PowerPoint and the other photos that
  


23   are in this particular report.
  


24       Q.    Which are?  Did you reproduce every photo
  


25   that showed the river?
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 1       A.    No, I did not.
  


 2       Q.    Okay.  Did you -- what were your
  


 3   qualifications for deciding whether a photo went in or
  


 4   not?
  


 5       A.    If it showed anything that would have shed
  


 6   some light on the navigability of the Verde River.
  


 7       Q.    So if -- I need some more details about that.
  


 8   I'm not sure I'm understanding what your qualifications
  


 9   are.
  


10             So were you looking for photos that showed
  


11   water?
  


12       A.    If it showed the channel of the Verde River
  


13   and I thought it was a useful illustration, then I
  


14   would have included it.
  


15       Q.    Okay.  So there may have been a lot of other
  


16   photos showing the channel of the Verde River you chose
  


17   not to include?
  


18       A.    Correct.
  


19       Q.    How about photos that showed boats; did you
  


20   include every photo you found that showed a boat?
  


21       A.    I don't recall that there were a lot of
  


22   photos showing boats.  There were at least two that I
  


23   showed in my PowerPoint, one of the boat tied up at the
  


24   flood at, I think it was, Clarkdale; and then there was
  


25   also the one that has been discussed in great detail of
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 1   the two soldiers.
  


 2             I don't know whether I -- if there were other
  


 3   boating photos or not.
  


 4       Q.    Did you look anywhere else for historic
  


 5   photography collections other than at SRP, State Parks,
  


 6   Prescott Historical Society, or the Arizona Historical
  


 7   Society?
  


 8       A.    I listed them all in one of the other earlier
  


 9   slides in my report, and I did not go to the Prescott
  


10   Historical Society.  I went to Sharlot Hall in
  


11   Prescott.
  


12       Q.    You're aware that Sharlot Hall is actually
  


13   the Prescott Historical Society?
  


14       A.    I didn't realize that, no.
  


15       Q.    So you didn't look for historic photography
  


16   collections from works of private photograph -- let me
  


17   try that again.
  


18             You didn't look for collections from private
  


19   photographers that may have operated in the Verde area
  


20   in the 1800s?
  


21       A.    If those photographs were available at a
  


22   public archive or a University or some other source, I
  


23   would have looked at them.
  


24       Q.    As a historian, I would imagine you have a
  


25   much greater ability to access primary manuscripts and
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 1   works than your average amateur researcher; is that
  


 2   correct?
  


 3       A.    I don't believe that is correct.  Pretty much
  


 4   anybody can do research at any archive with the
  


 5   permission of the archivist.  In most cases all you
  


 6   have to do is fill out a form stating who you are, show
  


 7   some identification, tell the archivist what you're
  


 8   interested in, and, generally speaking, they will allow
  


 9   you in.
  


10             That's certainly the policy at the National
  


11   Archives.  It's certainly the policy at the Arizona
  


12   State Archives.  It's the policy of pretty much any
  


13   University archive that I've ever been to.
  


14             So you don't have to be special in order to
  


15   get into these archives.
  


16       Q.    Huntington?
  


17       A.    The Huntington I did not go to.
  


18       Q.    So --
  


19       A.    Huntington is somewhat of an anomaly, in that
  


20   they do require letters of references and all kinds of
  


21   background checks and that sort of thing.
  


22       Q.    If I understand your testimony about primary
  


23   and secondary sources, your report itself is a
  


24   secondary source; is that correct?
  


25       A.    It would essentially be a secondary source,
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 1   yes.
  


 2       Q.    Is it common for historians to provide a list
  


 3   of works cited when they produce a paper?
  


 4       A.    The works cited are the works that appear in
  


 5   my footnotes.
  


 6       Q.    But you don't have a list at the end citing,
  


 7   listing all of the works that you cited?
  


 8       A.    It would have been redundant.  There would be
  


 9   no need to.
  


10       Q.    Do you think there's a difference between how
  


11   a farmer or a boater might describe a river?
  


12       A.    As I indicated in my PowerPoint and, also, in
  


13   my report, there are literally hundreds and hundreds of
  


14   documents with descriptions of the Verde River, either
  


15   implicitly or directly, and they all describe the river
  


16   in different ways depending on what they're doing and
  


17   how they are experiencing the river.
  


18             So the answer to your question is, yes, and
  


19   there would be many more as well.
  


20       Q.    Well, let's digress a little bit.  I actually
  


21   counted the people listed in your report, and there are
  


22   92 of them.  Does that surprise you?
  


23       A.    In the report?
  


24       Q.    Yes.
  


25       A.    I have no idea, but I'll take your word for
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 1   it.
  


 2       Q.    Okay.  So you would agree there's a
  


 3   difference between how a farmer or a boater might
  


 4   describe a particular river?
  


 5       A.    I would assume so.
  


 6       Q.    And there might be a difference between how
  


 7   an Easterner and someone who grew up here might
  


 8   describe a particular river?
  


 9       A.    I would assume that would be true as well.
  


10       Q.    Okay.  Let's talk a little bit about your
  


11   criteria for navigability.  If a river can be crossed
  


12   on foot, is it your opinion that that makes it
  


13   nonnavigable?
  


14       A.    I don't have an opinion on navigability.
  


15   What I'm offering here are the opinions of all the
  


16   historical characters who interacted with the Verde
  


17   River.
  


18             Cumulatively, I think they tend to show
  


19   something as a massive body of evidence; but I do not
  


20   have a legal opinion, as I pointed out in the
  


21   PowerPoint, as to whether the Verde is navigable or
  


22   not.
  


23       Q.    Well, you've characterized people's opinions
  


24   about things as saying that that person believed the
  


25   Verde was nonnavigable, despite the fact that they
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 1   never said that in their statement.
  


 2             So I'm asking you.  You say things like
  


 3   because it shows there's a road or because they
  


 4   describe crossing the river on foot, that that means
  


 5   it's nonnavigable.  So, clearly, you must have decided
  


 6   that there's some threshold for navigability there,
  


 7   because the person we have in your report doesn't say
  


 8   that.
  


 9             So if you could cross a river on foot, does
  


10   that make it nonnavigable?
  


11       A.    I've tried to be very careful in my
  


12   presentation and, also, in the report, to indicate any
  


13   descriptions of the river in terms of navigability were
  


14   the descriptions that were being offered by the
  


15   particular individual and not my interpretation of
  


16   them.
  


17             For example, with the surveyors I indicated
  


18   that whether they meandered the river or not, I
  


19   indicated that by the meanders or nonmeanders, that
  


20   this was consistent with the instructions of the
  


21   surveyor to either meander a navigable body of water or
  


22   not meander it.  I try not to let my own
  


23   interpretations enter into this.
  


24       Q.    Well, we'll get to the surveyors in probably
  


25   horrific detail a little bit later here.
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 1             So do you agree that transportation of
  


 2   commercial good or passengers in a canoe or flatboat is
  


 3   a commercial use of the river?
  


 4       A.    Sure.
  


 5       Q.    Okay.  You cite Powell's description of the
  


 6   Gila Basin Rivers on Pages 81 and 82 of your report.
  


 7   Debris and fluctuations in flow are, in your words --
  


 8   oh, boy.  Demonstrate that there's -- demonstrate
  


 9   nonnavigability.
  


10       A.    And where are you on this one?
  


11       Q.    Pages 81 and 82.  I'm having trouble
  


12   pronouncing the word, which is why I'm avoiding it.
  


13   I'm looking at the second to last sentence on the first
  


14   paragraph at the top of 82.
  


15             So debris and fluctuations in flow makes a
  


16   river unreliable for commerce or recreation, in your
  


17   mind; is that correct?
  


18       A.    That's correct.
  


19       Q.    Okay.  How do you explain the thousands of
  


20   people who use the Verde for recreation today?
  


21       A.    I can't explain it.
  


22       Q.    Okay.  I assume if you had found anyone
  


23   saying that the Verde was dry, you would have included
  


24   that in your report?
  


25       A.    Yes.
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 1       Q.    And you didn't find any?
  


 2       A.    No.
  


 3       Q.    Okay.  You testified on the Gila that your
  


 4   standard for navigability is that a river has to have
  


 5   regular and reliable navigation.  Is that still true?
  


 6       A.    That's my understanding of what various court
  


 7   cases have indicated.
  


 8       Q.    Even if we're talking about susceptibility?
  


 9       A.    That's my understanding.
  


10       Q.    If Arizona were becoming a state today, would
  


11   the Verde River, in your opinion, be navigable?
  


12       A.    I don't know.
  


13       Q.    Well, we have thousands of people using the
  


14   Verde every day in small boats.  Small boats, you said,
  


15   are -- can show navigability.  Thousands of people seem
  


16   like a lot of people.
  


17             Would the Verde River be navigable?
  


18       A.    I don't know.
  


19       Q.    Okay.  Because none of those people have said
  


20   so?  Because we have Mr. Van Gasse who said this
  


21   morning he thought it was navigable.
  


22       A.    I don't know.  It seems to me that that's a
  


23   legal conclusion, and as I indicated on my direct
  


24   testimony, I have tried to stay away from that.
  


25       Q.    Were any of the historical figures in your
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 1   report applying The Daniel Ball test to determine if
  


 2   the Verde was navigable?
  


 3       A.    You mean did, for example, one of the farmers
  


 4   come out there and say The Daniel Ball --
  


 5       Q.    Was he using The Daniel Ball test?
  


 6       A.    I think every single one of them came out
  


 7   there and said I understand The Steamer Daniel Ball
  


 8   case, and it provides the following, and, therefore, I
  


 9   can determine whether the Verde is navigable or not.
  


10             In fact, I think I had hundreds of examples
  


11   to that effect.
  


12       Q.    You know, sarcasm doesn't actually come
  


13   through well in transcripts.
  


14                  CHAIRMAN NOBLE:  But if you highlighted
  


15   it...
  


16   BY MS. HERNBRODE:
  


17       Q.    So I take it your answer is, no, nobody's
  


18   applying The Daniel Ball test?
  


19       A.    No one stood out there and said I understand
  


20   The Daniel Ball case and, therefore, I'm deciding the
  


21   river's navigable or not.
  


22       Q.    All right.  Is there a difference, in your
  


23   mind, between an observer's conclusion whether or not a
  


24   river is navigable and their observations the river is
  


25   X number of feet deep and Y number of feet wide?
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 1       A.    Would you repeat --
  


 2       Q.    Is there a difference, in your mind, between
  


 3   a historical observer's conclusion the river is
  


 4   navigable or not, as an example, or their observations
  


 5   the river, as I see it today, is 4 feet deep and
  


 6   25 feet wide?
  


 7       A.    It would depend on the particular comment of
  


 8   the individual.  They could be interchangeable.  They
  


 9   might be more specific to one or the other.
  


10       Q.    So you don't think it's more valuable for the
  


11   Commission to look at the descriptions of what people
  


12   actually saw, rather than their conclusions that they
  


13   drew from their observation?
  


14       A.    No, I think the statements, for example, the
  


15   Arizona Territorial Legislature, which offered the
  


16   conclusion that the only navigable river in Arizona was
  


17   the Colorado River, I think those carry more weight
  


18   than an observation.
  


19             And, likewise, I forgot which newspaper
  


20   article it was where the editor was attempting to
  


21   answer questions about Yavapai County and the editor
  


22   talked about all the various virtues of the county and
  


23   then he said the only -- but we have no navigable
  


24   rivers.
  


25             I think those particular statements are
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 1   certainly more useful than simple observations.  But I
  


 2   think you have to consider the overall package of the
  


 3   hundreds and hundreds of different examples and
  


 4   consider them all together and weight some of them more
  


 5   than others, depending on whatever you're looking for.
  


 6       Q.    So you think those conclusions are more
  


 7   important than the observations, even though those
  


 8   folks are not applying The Daniel Ball test?
  


 9       A.    Yes, absolutely.
  


10       Q.    Okay.  Are you aware that many or most, if
  


11   not all, of the territorial legislators and officials
  


12   also had financial interests in the railroad and toll
  


13   road industries?
  


14       A.    I have no idea of what their financial
  


15   interests were.
  


16       Q.    So if they had such a financial interest,
  


17   wouldn't that indicate, give them a pretty good reason
  


18   for saying there were no other navigable rivers in the
  


19   state?
  


20       A.    I don't know what their reasons were for
  


21   offering that conclusion.
  


22       Q.    All right.  Okay, let's talk a little bit
  


23   about the surveys.
  


24             Once again, you relied on the White Book for
  


25   your information about survey manuals?
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 1       A.    Correct.
  


 2       Q.    And I think you said last time you had not
  


 3   read the entire book.  Is that still correct?
  


 4       A.    That's still correct.
  


 5       Q.    All right.  You would still agree surveyors
  


 6   aren't perfect?
  


 7       A.    That's correct, and I indicated that earlier
  


 8   today.
  


 9       Q.    And you would agree there's no good
  


10   definition of navigable that was provided to the
  


11   surveyors?
  


12       A.    As far as I'm aware.
  


13       Q.    And that there were survey -- I think you
  


14   mentioned this as well; that there were survey and
  


15   patent frauds that happened in Arizona and elsewhere in
  


16   the country?
  


17       A.    That's correct.
  


18       Q.    And that there were instances where surveyors
  


19   did not meander navigable rivers, even though their
  


20   instructions told them to?
  


21       A.    That's correct also.
  


22       Q.    Okay.  And unlike on the Gila, less of the
  


23   Verde survey information was applicable or available to
  


24   you, correct?
  


25       A.    I'm sorry?
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 1       Q.    Unlike the Gila, less of the survey
  


 2   information for the Verde was available or applicable?
  


 3       A.    That's correct, because some portions of it
  


 4   weren't surveyed until substantially after statehood,
  


 5   and I think there were some portions that weren't
  


 6   surveyed at all.  I mean, maybe recently they have
  


 7   been.  But I only used the survey information prior to
  


 8   statehood.
  


 9       Q.    Did any surveyor use, in any of their
  


10   documents, the word nonnavigable as it applied to the
  


11   Verde River?  I understand that it's your opinion that
  


12   some of their actions indicate they thought it was
  


13   nonnavigable.  Did they ever use that word?
  


14       A.    Not that I'm aware of.
  


15       Q.    Okay.  Let's talk about Mr. Farmer.
  


16             So very close to the time of statehood
  


17   Mr. Contzen, in February 1902, and Mr. Farmer, in
  


18   January through February 1911, surveyed from the
  


19   confluence of the Salt and Verde up to the area around
  


20   Fort McDowell; is that correct?
  


21       A.    Yes.
  


22       Q.    And Mr. Farmer meandered the river in all
  


23   three sections?
  


24       A.    I don't remember the specifics.  If that's
  


25   what I have in my report, then that's what he did.
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 1       Q.    Okay.  And Mr. Contzen also meandered the
  


 2   river?
  


 3       A.    If that's what's in my report, I'll take your
  


 4   word for it.
  


 5       Q.    Well, let's look at Page 27 of your report.
  


 6             If you look through that, does that refresh
  


 7   your memory as to whether Mr. Farmer meandered all
  


 8   three sections?
  


 9       A.    Yes, he did.
  


10       Q.    Okay.  And Mr. Contzen as well?
  


11       A.    Correct.
  


12       Q.    All right.  And I think you say the
  


13   instructions that Mr. Farmer and Mr. Contzen were
  


14   operating under indicate the river could be meandered
  


15   either because it's more than 3 chains wide or because
  


16   it's navigable; is that correct?
  


17       A.    That's correct.
  


18       Q.    Okay.  Those aren't either/or propositions,
  


19   are they?
  


20       A.    They could be both.
  


21       Q.    Okay.  So rivers more than 3 chains wide can
  


22   be navigable?
  


23       A.    Yes.
  


24       Q.    Did you provide the Commission a copy of the
  


25   survey for township 4 north, range 7 east?
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 1       A.    I don't remember.
  


 2       Q.    Okay.  It looks like -- I couldn't find it in
  


 3   your report.
  


 4       A.    Okay.
  


 5       Q.    So if it's not in here, you did not provide
  


 6   it to the Commission?
  


 7       A.    I provided to the Commission, I think -- what
  


 8   I've provided to the Commission is this report and the
  


 9   PowerPoint.
  


10       Q.    Okay.  But the information in the PowerPoint
  


11   came out of your report?
  


12       A.    Yes.
  


13       Q.    Okay.  So if it's not in the report, you did
  


14   not provide it to the Commission?
  


15       A.    Apparently not.
  


16       Q.    Okay.  I think Win did provide some copies,
  


17   but we're going to have to do that after lunch,
  


18   probably, because I can't show them here.  So we'll
  


19   circle back to these guys.
  


20                  CHAIRMAN NOBLE:  Does that suggest you
  


21   will not be completed before lunch?
  


22                  MS. HERNBRODE:  I think that entirely
  


23   likely, Mr. Chairman.
  


24                  CHAIRMAN NOBLE:  Just asking.
  


25                  MS. HERNBRODE:  Although, I'm sure that
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 1   I'm talking a little more rapidly than some folks in
  


 2   the room would like me to.
  


 3                  CHAIRMAN NOBLE:  It's the fingers that
  


 4   matter.
  


 5   BY MS. HERNBRODE:
  


 6       Q.    Okay.  There's a map up behind you there
  


 7   that, unfortunately, shows a large chunk of Arizona;
  


 8   but can you show me on the map there what areas
  


 9   Mr. Farmer and Mr. Contzen surveyed?
  


10       A.    Not off the top of my head.
  


11       Q.    Okay.  I think I have a map that I can show
  


12   you that will make it a little bit easier.  Again,
  


13   we'll do that after.
  


14       A.    Okay.
  


15       Q.    Did either surveyor note any marshy areas on
  


16   the Verde?
  


17       A.    Not to my recollection.
  


18       Q.    But because neither surveyor noted any
  


19   boating improvements, didn't use the word navigable or
  


20   the word nonnavigable, and showed roads and ditches
  


21   along the river, you conclude they meandered it only
  


22   because of the width?
  


23       A.    As I explained earlier this morning, if you
  


24   take it in the context of all the other survey
  


25   information along the river, as well as the historical
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 1   documentation, that led me to conclude that the reasons
  


 2   why they did the meandering were due to the width and
  


 3   not due to navigability.
  


 4             If you put -- in other words, if you set it
  


 5   in historical perspective and don't cherry-pick it and
  


 6   put it out by itself, I think it's more reasonable that
  


 7   they meandered it because of the 3 chains requirement,
  


 8   not because of navigability.
  


 9       Q.    But leaving aside the other folks that you're
  


10   dragging into this, Mr. Contzen and Mr. Farmer did not
  


11   indicate we're meandering this river because it's
  


12   3 chain wide?
  


13       A.    One of the things that a historian does is
  


14   attempts to put things into context, and the only way
  


15   you can put it into context is by considering all the
  


16   other information.
  


17             If you set it aside by itself and don't
  


18   consider anything else, which is not a proper
  


19   historical method, then, yes, it could have been that
  


20   they meandered it because it was navigable.
  


21             But when you consider it in light of all the
  


22   other surrounding evidence, it's my conclusion that
  


23   they probably meandered it because of the 3 chains wide
  


24   requirement.
  


25       Q.    What you say in your report is that it was
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 1   nonnavigable not because of the hundreds of other
  


 2   people, but because they didn't show any boating
  


 3   improvements; they showed roads and ditches along the
  


 4   river.  That's the reasons you give us in your report
  


 5   for why you determined that they were meandering only
  


 6   because it was 3 chains wide.
  


 7       A.    As well as all the other surrounding
  


 8   information, which I did not, apparently, list in my
  


 9   report.
  


10             But the whole purpose of writing a historical
  


11   study is to condense the material to some sort of
  


12   usable amount of information.  Had I considered -- if I
  


13   had chosen, at this particular point in my report, to
  


14   set forth all of the other historical information, then
  


15   that basically would have meant including everything
  


16   that I looked at, and then there would have been no
  


17   report.  It would have simply been thousands and
  


18   thousands of pages of information.
  


19             And so ultimately, as a historian, you have
  


20   to condense the material to some sort of usable format,
  


21   and that's what I attempted to do in this report.
  


22             And when you consider not only the examples
  


23   that I gave here, but also all of the other surrounding
  


24   information, it was my conclusion that the reason for
  


25   the meanders was the 3 chains wide requirement and not
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 1   navigability.
  


 2       Q.    Well, I understand that.  But what I'm trying
  


 3   to get at here is that you have given us a limited
  


 4   picture of the information, and you have put a spin on
  


 5   it.  You've said it's navigable or nonnavigable.  I
  


 6   understand putting that spin on it when the person who
  


 7   you're reporting from has said that, when you have the
  


 8   Territorial Legislature saying it's nonnavigable or
  


 9   not.  That, okay, they said that.
  


10             But you've taken somebody who did not profess
  


11   an opinion and who has two entirely reasonable reasons
  


12   for doing what they did, and you've chosen one of them.
  


13   And I think that you've -- I'm asking why you chose to
  


14   do that.  And you're telling me roads and ditches,
  


15   boating improvements, and now you're telling me and the
  


16   context of everything else.
  


17       A.    That's correct.
  


18       Q.    All right.  You understand that a river
  


19   doesn't have to have actual navigation to be navigable,
  


20   correct?
  


21       A.    That's correct.
  


22       Q.    And refresh my memory.  What's your boating
  


23   experience?
  


24       A.    I've been through the Grand Canyon on a raft.
  


25   I have, on very rare occasions, occasionally been out
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 1   on a rented rowboat or a rented canoe.  Other than
  


 2   that, I don't have a great deal of boating experience.
  


 3   I've been on larger ships too, but nothing that would
  


 4   fit on the Verde River.
  


 5       Q.    So when Mr. Farmer notes a portion of the
  


 6   river is 1 feet deep with sandbars on the bank, why do
  


 7   you conclude that made the river difficult to navigate?
  


 8       A.    I think I've already explained that multiple
  


 9   times.
  


10       Q.    Well, try again, because obviously I didn't
  


11   get it.
  


12       A.    Because when you consider his commentary in
  


13   light of the larger picture of the universe of
  


14   historical documents about the Verde River, especially
  


15   in this particular part of the area, it is more
  


16   reasonable, in my mind, to conclude that the reason why
  


17   he did the meanders was because the river was over
  


18   3 chains wide.
  


19             It could have been, I will grant you that,
  


20   that maybe he did the meanders because he thought it
  


21   was navigable.  But in my mind, the more reasonable
  


22   conclusion, given the larger surrounding documentation,
  


23   is that he probably did it because of the 3 chains wide
  


24   requirement.
  


25       Q.    Okay.  Well, let's look at the passage on
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 1   Page 31 where Mr. Farmer is talking about the river.
  


 2   And, actually, if you could bring up Page 31 on the
  


 3   PowerPoint.
  


 4       A.    Are you talking about the PowerPoint?
  


 5       Q.    I'm sorry, in your report here that's up on
  


 6   the screen.
  


 7       A.    I don't have it.
  


 8       Q.    It's on here.  That's your report, actually,
  


 9   I believe.
  


10       A.    This is the PowerPoint.
  


11       Q.    Oh, okay.  We've loaded your report on there.
  


12       A.    Okay.
  


13       Q.    Dr. Mussetter was kind enough to do that for
  


14   me.
  


15       A.    Okay.  I'm not sure how to navigate to it.
  


16       Q.    I'll give it a shot, and if we can't do it --
  


17                  DR. MUSSETTER:  If you just hit the
  


18   escape.
  


19                  Here.
  


20                  MS. HERNBRODE:  Yes, please.  Thank you
  


21   so much.
  


22                  THE WITNESS:  And I don't know how to
  


23   get down to 31.
  


24                  I think she just shut out the PowerPoint
  


25   too.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1584


  


 1                  DR. MUSSETTER:  It's still there.
  


 2                  (An off-the-record discussion ensued.)
  


 3   BY MS. HERNBRODE:
  


 4       Q.    Okay, we'll do without it.
  


 5             All right.  Let me read that passage.
  


 6             "3.36," and you've inserted the word "chains"
  


 7   there, right?
  


 8       A.    Yes.
  


 9       Q.    Okay.
  


10             "Enter shallow channel of Verde River, 1 foot
  


11   deep, course southeast.  8 chains Leave channel; thence
  


12   across sandbar, parallel to bank.  15 chains The right
  


13   bank of main channel, course southeast.  21.9 chains
  


14   The left bank of Verde River, 8 feet high."
  


15             Did I read it correctly?
  


16       A.    Yes.
  


17       Q.    And you added the word "chains"?
  


18       A.    Right.
  


19       Q.    And a chain is 66 feet long?
  


20       A.    Yes.
  


21       Q.    So is it really chains the survey is talking
  


22   about there, or could it be feet or some other smaller
  


23   measurement?  And I just did the math on the 3.36.
  


24       A.    It should have been links.
  


25       Q.    Okay.  Because that's like --
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 1       A.    Yeah.  No, it should have been links.
  


 2       Q.    -- that's really wide.
  


 3             So let's see if we can parse this out.
  


 4             He enters the shallow channel of the Verde,
  


 5   goes 8 links, leaves the channel --
  


 6       A.    Right.
  


 7       Q.    -- crosses a sandbar, and then he hits the
  


 8   right and then left bank of the main channel and then
  


 9   climbs out of the river?
  


10       A.    Essentially, yes.
  


11       Q.    So Mr. Farmer was talking about a side
  


12   channel of the Verde being a foot deep, not the main
  


13   channel; is that correct?
  


14       A.    This is what he had in his field notes.  I
  


15   don't know.
  


16       Q.    Well, does it make sense to you that he's
  


17   describing a side channel of the Verde?  Because he
  


18   does talk about the main channel a little bit later
  


19   down.
  


20       A.    Yes, he's talking about crossing two
  


21   channels.
  


22       Q.    Okay.  On Page 31 you say something else I
  


23   thought was interesting.  You state then in nearly
  


24   every instance where Mr. Farmer noted the width of the
  


25   bed, it was over 3 chains.
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 1             How many times was it less than 3 chains
  


 2   wide?
  


 3       A.    I don't know.  I would have to go back to the
  


 4   field notes.
  


 5       Q.    More than once?
  


 6       A.    It could have been.
  


 7       Q.    Less than five times?
  


 8       A.    I don't know, as I said.
  


 9       Q.    And you don't have the field notes with you
  


10   today?
  


11       A.    No, I do not.
  


12       Q.    Okay.  So in those cases where it's less than
  


13   3 chains wide, if it wasn't navigable, he wasn't
  


14   following the instructions?
  


15       A.    Again, I don't have the field notes, so I'm
  


16   just telling you what I -- he, apparently, in some
  


17   cases found the channel was less than 3 chains, but
  


18   perhaps in the majority of them he found it was more
  


19   than 3 chains, but I don't know.
  


20       Q.    But where the channel is less than 3 chains
  


21   wide, the instructions say meander only if it's
  


22   navigable or more than 3 chains wide, he's not
  


23   following these instructions if he's meandering and
  


24   it's less than 3 chains wide?
  


25       A.    As I indicated this morning, these surveys
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 1   were not infallible.  These surveyors did the best they
  


 2   could under very difficult circumstances when they were
  


 3   out in the field, and they weren't perfect in how they
  


 4   recorded things.  So I can't explain why he did what he
  


 5   did.
  


 6       Q.    Okay.  At one point Mr. Farmer does give us
  


 7   an idea of what he means, where he says that in its
  


 8   very low condition, the Verde was 2 and a half to
  


 9   4 feet deep; is that correct?
  


10       A.    Could you tell me where you're looking at?
  


11       Q.    Page 32 of your report, the last sentence on
  


12   that page.
  


13       A.    Yes, that's what he said.
  


14       Q.    You sat here through most of the Gila River
  


15   hearings, correct?
  


16       A.    Yes.  I was not here for the last day of it.
  


17       Q.    And you're aware that --
  


18       A.    Or no, I -- the Gila?
  


19       Q.    Yeah.
  


20       A.    I don't remember whether I was here for all
  


21   of that or not.
  


22       Q.    I think you missed a couple of days.
  


23       A.    I'm confusing it with the December hearing on
  


24   the Verde.
  


25       Q.    You're aware, though, that the navigability
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 1   and the nonnavigability folks have different ideas
  


 2   about how much water is required for nav -- how much
  


 3   depth is required for navigability, correct?
  


 4       A.    That's what I understood from the discussion,
  


 5   yes.
  


 6       Q.    And you're aware that even the
  


 7   nonnavigability folks think that 3 feet is a good depth
  


 8   for navigation?
  


 9       A.    I don't recall specifically.
  


10       Q.    All right.  When you talk about shallow
  


11   water, what kind of depths are you saying is shallow?
  


12       A.    Are you talking about where I talked about
  


13   shallow water?
  


14       Q.    Yeah, where you say -- for instance, on
  


15   Page 31 you say "Comparable descriptions of sandbars in
  


16   shallow water were offered throughout the remainder of
  


17   the field notes of this survey."
  


18             When would you characterize a description as
  


19   shallow water and when would you characterize it as
  


20   deep water?
  


21       A.    I was probably referring to a synonym that
  


22   was used by the surveyor here for both shallow and
  


23   deep, so -- but, again, without the notes, I don't
  


24   know, specifically.
  


25       Q.    Okay.  But if the surveyor says the river is
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 1   5 feet deep, would you characterize that as shallow or
  


 2   deep?
  


 3       A.    It would depend on how the surveyor
  


 4   characterized it.
  


 5       Q.    He uses no characterization whatsoever.
  


 6       A.    I don't know.
  


 7       Q.    So you would just report in your report that
  


 8   he says it's 5 feet deep and not add a shallow or deep
  


 9   qualifier to that?
  


10       A.    I tried to report just what the surveyor
  


11   said.
  


12       Q.    Is a river ever shallower in spots and deeper
  


13   in any other parts?
  


14       A.    Of course.
  


15       Q.    Is there any natural river that's a
  


16   consistent depth from side to side or top to bottom?
  


17       A.    No, not that I'm aware of.
  


18       Q.    So when a federal surveyor indicates there's
  


19   a foot and a half difference in depth on a particular
  


20   stretch of river, that indicates to you a considerable
  


21   degree of variation?
  


22       A.    Say that again.
  


23       Q.    When a federal surveyor indicates there is a
  


24   foot and a half difference in depth, that indicates to
  


25   you a considerable degree of variation?
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 1       A.    I guess that I would have to look at it in
  


 2   the context of the other comments that the surveyor
  


 3   made.
  


 4       Q.    Does the Colorado River have roads next to
  


 5   it?
  


 6       A.    Have what?
  


 7       Q.    The Colorado River have roads that run next
  


 8   to it?
  


 9       A.    I don't know.
  


10       Q.    Does the Mississippi?
  


11       A.    Again, I don't know.  I would imagine
  


12   probably the Mississippi does, but I don't know where
  


13   the Colorado would have roads running next to it.
  


14       Q.    Okay.  Can you tell me why you think roads
  


15   indicate nonnavigability?
  


16       A.    Well, I think I provided an example of that
  


17   in the PowerPoint this morning in one of the historical
  


18   figures.  I forgot which one.  It was the one where
  


19   they described the virtues of Yavapai County and where
  


20   the person noted that there was no navigable water in
  


21   the county, but that they did have excellent roads to
  


22   carry freight.  And that's, you know, a conclusion that
  


23   I think where the two characteristics were clearly put
  


24   together.
  


25       Q.    So if the Territorial Legislature, who you
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 1   said indicated that the Colorado River was navigable,
  


 2   had simultaneously been seeking money for a road and a
  


 3   railroad paralleling the river down to the gulf, how
  


 4   would you explain that?
  


 5       A.    That's not what they said.  It's a
  


 6   hypothetical, and I wouldn't be able to answer it
  


 7   without doing historical research on it.
  


 8       Q.    Okay.  But in your mind, if you could use a
  


 9   river, you wouldn't put in a road; is that what you're
  


10   saying?
  


11       A.    There could be both.  There could be
  


12   circumstances where you would want to use a road and
  


13   circumstances where you would want to use a river.  So
  


14   there could be both.
  


15       Q.    Well, you've noted throughout your
  


16   descriptions of what the surveyors do where they have
  


17   roads and say that indicates nonnavigability.
  


18             I'm trying to figure out -- I'm sure that the
  


19   surveyors noted other things, like there's a house
  


20   there, the sky is green, the water -- the sky is blue,
  


21   the water is green.
  


22             How does a road indicate a river is
  


23   nonnavigable?
  


24       A.    It's one of the multiple characteristics
  


25   that, as I've been saying all along, when you put it in
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 1   the bigger context, it's one thing to consider in
  


 2   making a determination of navigability.  It's possible
  


 3   the road could have been next to a navigable river.
  


 4   It's also possible it was there because the river was
  


 5   not navigable.  It's something that you have to take in
  


 6   the broader context of all the other evidence in order
  


 7   to figure out which way the evidence leans.
  


 8       Q.    Well, that seems to be a neutral factor then.
  


 9   If the answer could be A or B, then it doesn't lean on
  


10   one way or the other.
  


11       A.    No, that's not correct.  As I've been saying
  


12   all along, when you consider all of the other
  


13   historical evidence, it can make the weight shift more
  


14   toward one interpretation than the other.
  


15       Q.    Okay.  A section is a square mile, correct?
  


16       A.    Yes.
  


17       Q.    Is there a docking facility every mile on the
  


18   Columbia River?
  


19       A.    I have no idea.
  


20       Q.    Okay.  Do you know if they run oceangoing
  


21   vessels up the Columbia River?
  


22       A.    I don't know either.
  


23       Q.    So you don't know if it's navigable or not?
  


24       A.    No, I don't.
  


25       Q.    All right.
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 1       A.    Well, I know that there are large ships that
  


 2   go up the Columbia, yes.
  


 3       Q.    Are there any agricultural diversions on the
  


 4   Columbia or Mississippi or Colorado?
  


 5       A.    I don't know.  On the Colorado, I would
  


 6   imagine so.  I don't know about the Mississippi or the
  


 7   Columbia.
  


 8       Q.    And you would agree the Colorado is
  


 9   navigable?
  


10       A.    That's what the general opinion of historical
  


11   parties were.
  


12       Q.    Okay.  So the next set of surveys you talk
  


13   about were Foster's five surveys of the Verde Valley in
  


14   sections township 13 north, range 5 east in December
  


15   1873 --
  


16       A.    Right.
  


17       Q.    -- township 14 north, range 4 east; township
  


18   15 north, range 4 east; township 15 north, range 3
  


19   east; and township 16 north, range 3 east, all in 1873
  


20   and 1877, correct?
  


21       A.    Yes.
  


22       Q.    Were there any instances here where
  


23   Mr. Foster meandered both banks of the Verde?
  


24       A.    Without going back into my report, I don't
  


25   remember.
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 1       Q.    You would have noted if he had?
  


 2       A.    My recollection is that he didn't, because a
  


 3   subsequent survey of the area, a later surveyor, did
  


 4   meander at least part of that; but Foster did not.
  


 5   That's my recollection; but I'm sure if that's
  


 6   incorrect, you'll let me know.
  


 7       Q.    Well, in your report you talk about, really,
  


 8   only one of those surveys, because in your opinion, the
  


 9   descriptions of the river were similar throughout.
  


10       A.    That's right.
  


11       Q.    So what applied to one applied to all.
  


12             Mr. Foster noted that the Verde, in 1873, had
  


13   well-defined banks, a gentle current, and an average
  


14   depth of 3 feet that did not vary significantly over
  


15   the course of the year; is that correct?
  


16       A.    That's what he said.
  


17       Q.    And in his 1877 surveys, Mr. Foster notes an
  


18   irrigation dam and an irrigation ditch in that pack of
  


19   surveys?
  


20       A.    If that's what I have in my report, then
  


21   that's what he said.
  


22       Q.    He also notes that the river in township 15
  


23   north, range 4 east is 66 feet wide.  And I'll warn you
  


24   this is not from your report.  This is from Mr. Win's
  


25   materials, where he provided the surveyors' notes.
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 1       A.    I'm not familiar with the details of the
  


 2   information that Mr. Win provided.  I was here for his
  


 3   testimony, though.
  


 4       Q.    You didn't look at his copies of the
  


 5   surveyors' notes or surveyors' maps that he provided?
  


 6       A.    No.
  


 7       Q.    Okay.  Well, we'll circle back around to that
  


 8   one.
  


 9             And, again, there was a road paralleling the
  


10   Verde, but we agree that roads parallel both navigable
  


11   and nonnavigable rivers, correct?
  


12       A.    They can.
  


13       Q.    And if the channel of the Verde had been
  


14   marshy in 1873, wouldn't Mr. Foster have noted it?
  


15       A.    Not necessarily.  The surveyors were given
  


16   specific things that they were supposed to record, and
  


17   they were also given examples of surveys that showed
  


18   the types of things they were supposed to record.
  


19             My recollection is, is that there was nothing
  


20   in the surveying instructions that said you are to note
  


21   marshy areas.  I don't believe that was part of their
  


22   official surveying instructions, but I don't know
  


23   otherwise.
  


24       Q.    But he noted it had well-defined banks, a
  


25   gentle current, and an average depth of 3 feet.
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 1   Wouldn't that be a good place for him to note if he
  


 2   found it also to be mashy?
  


 3       A.    Well, he was -- they were instructed to note
  


 4   the characteristics of any waterways that they came in
  


 5   contact with.  And as I indicated in my testimony this
  


 6   morning, each surveyor apparently used his own
  


 7   interpretation in terms of what the characteristics of
  


 8   the river were that were worth noting.  So without
  


 9   being able to talk to the surveyor, I don't know how he
  


10   applied that direction.
  


11       Q.    Well, but it seems that he applied it fairly
  


12   specifically in at least one case?
  


13       A.    That's correct.
  


14       Q.    So you would perhaps expect that he would
  


15   apply it uniformly every time he surveyed a piece of
  


16   property?
  


17       A.    That's purely speculation, because I only
  


18   have to work with what the surveyor provided.
  


19       Q.    So certainly the place he was describing had
  


20   no marsh?
  


21       A.    Not necessarily.  It could have.
  


22       Q.    A well-defined bank would indicate to you a
  


23   marsh?
  


24       A.    Yes, you're correct, yes.
  


25       Q.    Okay.  So then we move up further into the
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 1   Verde Valley.  In 1892 and 1893, Mr. Drummond also
  


 2   surveyed parts of the Verde Valley; township 13 north,
  


 3   range 5 east; township 14 north, range 5 east; and
  


 4   township 14 north, range 4 east.
  


 5             And, once again, in your report you talk
  


 6   about only one of these sections because Mr. Drummond's
  


 7   descriptions were similar?
  


 8       A.    That was my opinion when I did the original
  


 9   research on this, yes.
  


10       Q.    And did he meander both banks of the Verde?
  


11       A.    I don't remember.
  


12       Q.    Okay.  Well, let's look at what he had to say
  


13   or what you had to say about him.
  


14             I think it starts on Page 36, and I think the
  


15   paragraph I'm looking for is the first full paragraph
  


16   on Page 37.
  


17             Does that refresh your memory about whether
  


18   or not Mr. Drummond meandered?
  


19       A.    Yes, he meandered it.
  


20       Q.    But just because a river is greater than
  


21   3 chains wide does not make it nonnavigable, correct?
  


22       A.    And as I indicated, when you consider it in
  


23   the overall context of everything else, you can tilt
  


24   the scale a little bit more in one direction than the
  


25   other.  That's part of what a historian does, is to
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 1   interpret, based on what the preponderance of the
  


 2   evidence is.
  


 3             So in my opinion, the reason for the meanders
  


 4   are most likely due to the 3 chains wide requirement,
  


 5   not due to navigability.
  


 6       Q.    I understand what you're saying.
  


 7             He says that the flood in 1891 broadened the
  


 8   river.  He doesn't say it channelized it.  Correct?
  


 9       A.    Is that in the block quote?
  


10       Q.    It's also on 37, and I'm not sure where.  Let
  


11   me see if I can find it.
  


12             It is in that block quote.
  


13       A.    What was your question, again?
  


14       Q.    He says the flood in 1891 broadened the
  


15   river.  He doesn't say it channelized it.
  


16       A.    No, he doesn't say it broadened it.
  


17             It says "The high flood of February 1891 has
  


18   washed several hundred acres of fine bottom land,
  


19   leaving in its stead stones, rock, and gravel forming
  


20   the present bed of the river."
  


21             He doesn't say it broadened it in any way.
  


22   He just describes that it washed away good farmland,
  


23   apparently, and left stones and gravel; but didn't
  


24   necessarily say it made it any wider.
  


25       Q.    I think we may be having the same problem
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 1   that we have with many experts here, and we have
  


 2   flipped roles.  I think you are talking about how wide
  


 3   the river itself is, and I was talking about that it
  


 4   broadened the floodplain.  It appeared to me from this
  


 5   description that it broadened the floodplain, but it
  


 6   does not appear that to you?
  


 7       A.    I'm not a hydrologist, and I don't deal in
  


 8   the technical terminology of hydrology.  So I was just
  


 9   reporting what he said about the flood in February
  


10   1891.
  


11       Q.    Okay.  And, again, you conclude he thought it
  


12   was nonnavigable based on the fact there were roads,
  


13   ditches, and the weight of everybody else who has ever
  


14   opined on anything?
  


15       A.    Yes.
  


16       Q.    Okay.  So moving on up, we get into --
  


17   further into Segment 2 and still in the Verde Valley.
  


18   We have Mr. Wright in 1907 and 1908.
  


19       A.    And you're starting on Page 38?
  


20       Q.    I believe so, yes.
  


21       A.    Okay.
  


22       Q.    He surveyed the upper end of the Verde
  


23   Valley, which includes the confluence with Sycamore
  


24   Creek, which would be township 17 north, range 3 east,
  


25   correct?
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 1       A.    Yes.
  


 2       Q.    So Mr. Wright did not meander, he didn't show
  


 3   marshes, but he did show a road?
  


 4       A.    Okay.
  


 5       Q.    And Mr. Wright's survey showed a river less
  


 6   than 3 chains wide?
  


 7             I'm gathering that from the fact that he did
  


 8   not meander.
  


 9       A.    Yes.
  


10       Q.    So it must have narrowed again sometime
  


11   between 1893 and 1907?
  


12       A.    Apparently.
  


13       Q.    He shows an irrigation ditch?
  


14       A.    Yes.
  


15       Q.    You say in here that his survey notes
  


16   indicate it was nonnavigable.
  


17             He did not use the word nonnavigable,
  


18   correct?
  


19       A.    Yes, that's correct.
  


20       Q.    And he also didn't use the word navigable?
  


21       A.    Correct.
  


22       Q.    Okay.
  


23       A.    But he didn't meander it either.
  


24       Q.    All right.  So then we have Mr. Girand up in
  


25   1902 up near Perkinsville in Segment 1.  For those of
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 1   you following along with the report, it's on Page 40, I
  


 2   believe.
  


 3             He didn't use meander corners at all,
  


 4   correct?
  


 5       A.    Correct.
  


 6       Q.    He made no notation the river was either
  


 7   marshy or entrenched?
  


 8       A.    Not that I'm aware of.
  


 9       Q.    Okay.  And then we have Mr. Hesse, also in
  


10   1902, for township 18 north, range 1 east, also near
  


11   Perkinsville?
  


12       A.    Yes.
  


13       Q.    No meanders, less than 3 chains wide?
  


14       A.    Correct.
  


15       Q.    In fact, the river was about one chain wide?
  


16       A.    It was very narrow there.
  


17       Q.    Okay.  And one chain, again, 66 feet?
  


18       A.    Right, but in comparison to some of the lower
  


19   reaches.
  


20       Q.    All right.  And, finally, we have the 1883
  


21   survey by Mr. Smith, with a 1909 resurvey by
  


22   Mr. Oliver, of township 17 north, range 1 west and
  


23   18 north, range 1 west, the top end of Segment 1,
  


24   correct?
  


25       A.    Yes.
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 1                  MR. BREEDLOVE:  What page are you on?
  


 2   I'm sorry.
  


 3                  MS. HERNBRODE:  That's a good question.
  


 4                  THE WITNESS:  Starting on Page 44.
  


 5                  MR. BREEDLOVE:  Thank you.
  


 6                  THE WITNESS:  I believe that's what
  


 7   you're talking about.
  


 8                  MS. HERNBRODE:  Yes.
  


 9                  COMMISSIONER ALLEN:  Yes.
  


10   BY MS. HERNBRODE:
  


11       Q.    So no meanders, no marsh; no, really,
  


12   descriptions at all?
  


13       A.    That's what I got out of his field notes.
  


14       Q.    Okay.  Did he note that the Verde was 1 foot
  


15   deep?
  


16       A.    Where are you finding that?
  


17       Q.    It's actually in Mr. Win's materials or
  


18   Mr. Hjalmarson's materials?
  


19       A.    Oh.  Then apparently he did.
  


20       Q.    Okay.  You didn't think it was important to
  


21   note for the Commission that the surveyor found a
  


22   specific depth of the river?
  


23       A.    It struck me as just -- you know, I can't
  


24   remember why I didn't put it in.
  


25       Q.    Okay.  And you didn't look at the 1909 survey
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 1   of township 17 north, range 2 west that's located at
  


 2   the start of Segment 1 and includes the confluence of
  


 3   Granite Creek?
  


 4       A.    I don't know.  If it's not in here, then I
  


 5   didn't put it in.
  


 6       Q.    I couldn't find it in here.
  


 7       A.    Okay.
  


 8       Q.    I've been known to miss things, so I wanted
  


 9   to ask.
  


10             You don't know if the survey -- if it's not
  


11   in here, though, you didn't look at it?
  


12       A.    I looked at all of the plats and notes all
  


13   the way along the river.  I may not have included all
  


14   of them in this report.
  


15       Q.    Okay.  So you don't have any idea if the
  


16   survey notes there indicated the Verde River was a foot
  


17   deep?
  


18       A.    Was what?
  


19       Q.    A foot deep.
  


20       A.    No, I don't know.
  


21       Q.    Okay.  All right.  I'm about to move into
  


22   land patents.
  


23             So I think you said it was your belief that
  


24   the Desert Land Act does not allow an applicant to take
  


25   water from a navigable stream, correct?
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 1       A.    That's what the law says, yes.
  


 2       Q.    Okay.  And you read a portion of the Desert
  


 3   Land Act to the Commission this morning?
  


 4       A.    Yes.
  


 5       Q.    All right.  I missed the part where it says
  


 6   water has to come from a nonnavigable river.
  


 7       A.    It was a direct quote in the law.
  


 8       Q.    Can you -- is that in your report somewhere,
  


 9   the quote you read?
  


10       A.    Yeah, it's at the end of the section.  I
  


11   haven't looked through the report recently, but I'm
  


12   pretty sure it's near the end of the section of the
  


13   discussion of --
  


14       Q.    Patents?
  


15       A.    -- federal patents.
  


16       Q.    Okay.  If you could find that quote for me,
  


17   that would be really helpful, and I will look as well.
  


18       A.    Okay, Page 72.
  


19       Q.    Okay.
  


20       A.    Do you want me to read the block quote?
  


21       Q.    No, let's just talk about it a little bit,
  


22   and we'll read parts of it.
  


23             This is an exceedingly long sentence, it
  


24   looks like to me.  So we'll have to break it apart.
  


25             So the first clause is "The right to the use
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 1   of water by the person so conducting the same on any
  


 2   tract of desert land of 640 acres shall depend on bona
  


 3   fide prior appropriation," right?
  


 4       A.    Yes.
  


 5       Q.    So they have to have some kind of rights to
  


 6   the water?
  


 7       A.    Yes.
  


 8       Q.    "And such right shall not exceed the amount
  


 9   of water actually appropriated, and necessarily used
  


10   for the purpose of irrigation and reclamation,"
  


11   correct?
  


12       A.    Yes.
  


13       Q.    Okay.
  


14             "And all surplus water over and above such
  


15   actual appropriation use, together with the water of
  


16   all lakes, rivers and other sources of water supply
  


17   upon the public lands and not navigable, shall remain
  


18   and be held free for the appropriation and use of the
  


19   public for irrigation, mining and manufacturing
  


20   purposes subject to existing rights."
  


21             Is that correct?
  


22       A.    Yes, with the phrase "and not navigable" in
  


23   there.
  


24       Q.    Right, but they're talking about surplus
  


25   water and the water of all lakes, rivers and other
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 1   sources of water supply upon the public lands, correct?
  


 2       A.    I'm not an attorney or a judge, but it's my
  


 3   understanding that this, as I indicate in the next
  


 4   paragraph, that this particular phrasing has been
  


 5   interpreted to mean that the "not navigable" phrase
  


 6   means from the source of water that the Desert Land Act
  


 7   applicant is obtaining their water.
  


 8             I grant you it's very convoluted and awkward
  


 9   wording, but my understanding is that subsequent legal
  


10   interpretations have rendered that idea.  In fact, I
  


11   mention California Oregon Power versus Beaver Portland
  


12   Cement.  But, again, I'm not an attorney.  I'm not a
  


13   judge.  But it's just my understanding that that's how
  


14   it's been read, what it's been interpreted to mean
  


15   subsequently.
  


16       Q.    So if that case doesn't actually mean that,
  


17   then you don't have any other basis for your conclusion
  


18   that it has to come out of nonnavigable waterways?
  


19       A.    Again, I offered an example here.  I didn't
  


20   do any legal research on other cases.  But it's my
  


21   understanding that that's what the phrase means; that
  


22   when the irrigation water is coming that is being cited
  


23   for the Desert Land Act applicant as a source of water,
  


24   in this instance the Verde River, it has to be on the
  


25   understanding that the water is coming from a
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 1   nonnavigable body of water.
  


 2       Q.    Well, let's explore a little bit the
  


 3   practical application of that.
  


 4             If there are Desert Land Act patents where
  


 5   the water was to come from the Colorado, it is your
  


 6   opinion then that those patents are void or that
  


 7   they're evidence that the Colorado is nonnavigable?
  


 8       A.    I don't know how it's been interpreted in
  


 9   relation to the Colorado River.  Again, I'm not an
  


10   attorney.  I'm just reporting what I understand about
  


11   the Desert Land Act and its subsequent interpretation.
  


12       Q.    And you haven't looked at whether there are
  


13   Desert Land Act patents along the Colorado?
  


14       A.    No, nor have I done any legal research on it
  


15   either.
  


16       Q.    Okay.  Let's talk a little bit about some of
  


17   the folks that -- the government reports that you talk
  


18   about.
  


19             If I understand what you said earlier today,
  


20   Wheeler felt that even the Colorado was doubtful for
  


21   navigation, considering that railroads were much
  


22   cheaper sources of transportation, correct?
  


23       A.    If that's what's in my report, that's what he
  


24   said.
  


25       Q.    Pages 80 and 81, if you would like to
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 1   double-check me.
  


 2       A.    Yes, he says "One of the urgent wants felt in
  


 3   the promotion of our mining industry is that --" this
  


 4   is Page 81 of my report.  I'll start it again.
  


 5             "One of the urgent wants felt in the
  


 6   promotion of our mining industry is that of the
  


 7   increased and cheapened inland transportation.  River
  


 8   transportation upon our western coast is, to a great
  


 9   extent, a failure, as beyond the Columbia and Colorado
  


10   Rivers, that furnish somewhat irregular avenues of
  


11   connection with the interior, no streams of
  


12   considerable magnitude exist; river transportation,
  


13   even in this very American age, loses its great power
  


14   when pitted against railroads."
  


15       Q.    So railroads are a better source of
  


16   transportation, in Wheeler's mind?
  


17       A.    Yes, that's what he said.
  


18       Q.    And he seems to be describing the Colorado
  


19   and the Columbia as irregular, irregular avenues of
  


20   connection with the interior?
  


21       A.    That's what he says.
  


22       Q.    And is Wheeler proven correct; that the
  


23   Columbia and the Colorado are the only navigable rivers
  


24   in the West?
  


25       A.    Different perspectives were offered by
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 1   different historical parties.  Some historical
  


 2   parties -- I don't believe it's in this report, but I
  


 3   think on, maybe it was, the Gila report, offered the
  


 4   idea that the Sacramento River was navigable.  And it
  


 5   just depends on what historical party was there when
  


 6   and what they thought their views were about
  


 7   navigation.
  


 8       Q.    But lots of rivers in the West have been
  


 9   proven navigable through this kind of process?
  


10       A.    What kind of process?
  


11       Q.    A court hearing, some kind of determination.
  


12   There are rivers in California that are navigable;
  


13   there are rivers in Utah that are navigable?
  


14       A.    Yes, that's -- yes, that's correct.
  


15       Q.    Throughout the west?
  


16       A.    That's correct.
  


17       Q.    Okay.
  


18                  MS. HERNBRODE:  Mr. Chairman, I would
  


19   like to move into talking about the newspapers and
  


20   photos, and those will be much easier for everybody to
  


21   follow if we have the computer.  Would it be possible
  


22   to take a lunch break now and do that after lunch?
  


23                  CHAIRMAN NOBLE:  Certainly.
  


24                  MS. HERNBRODE:  Thank you so much.
  


25                  CHAIRMAN NOBLE:  We will break until
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 1   approximately 1:30.
  


 2                  (A recess was taken from 11:49 a.m. to
  


 3   1:30 p.m.)
  


 4                  CHAIRMAN NOBLE:  Joy, please proceed.
  


 5                  MS. HERNBRODE:  All right.
  


 6   BY MS. HERNBRODE:
  


 7       Q.    Hello, again, Dr. Littlefield.
  


 8       A.    Hello.
  


 9       Q.    I have up on the screen a map, which I hope
  


10   will allow us to sort of figure out where the surveys
  


11   are that we've been talking about.
  


12             And before anybody gets very excited about
  


13   where this map came from, it's out of Win's PowerPoint
  


14   slides, which I believe is X036.  It's Slide No. 124.
  


15   There was some weirdness about his slides, so I don't
  


16   know if 124 got combined with the regular ones or not,
  


17   but it's Win's Slide 124.  I did take off -- you see
  


18   the big blank there.  I took off Win's commentary on it
  


19   so that we just have the map.
  


20             So we're just using it so the Commission can
  


21   tell where we are talking about for each one of those
  


22   surveyors.
  


23                  MR. MCGINNIS:  So are you going to mark
  


24   this as a new exhibit then, since it's different than
  


25   the one that's in his report?
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 1                  MS. HERNBRODE:  I can mark this as a new
  


 2   exhibit, submit it and mark it.
  


 3                  CHAIRMAN NOBLE:  What are you submitting
  


 4   and marking, the map or everything you're going to ask
  


 5   him about?
  


 6                  MS. HERNBRODE:  The map.  The map.
  


 7                  CHAIRMAN NOBLE:  Okay.
  


 8                  MS. HERNBRODE:  If you would like me to
  


 9   somehow submit everything I'm going to ask him --
  


10                  CHAIRMAN NOBLE:  No, no.
  


11                  MS. HERNBRODE:  Okay.
  


12                  CHAIRMAN NOBLE:  You can just put
  


13   murmuring on the record at that point, okay?
  


14   BY MS. HERNBRODE:
  


15       Q.    So we started out we talked about Mr. Farmer,
  


16   who was township 2 north, range 7 east; township 3
  


17   north, range 7 east; and township 4 north, range 7
  


18   east.  And you did have a pointer there, but --
  


19       A.    Oh, I've got one.
  


20       Q.    Okay.  I've got a spare if yours is --
  


21             So can you show the Commission where those --
  


22   and if it helps you out, I believe the ones that we had
  


23   surveys for are in pink, but I may have missed a few,
  


24   so...
  


25       A.    Well, in general, the lower the township
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 1   numbers, the further south they are, and most of these
  


 2   are -- the range numbers are very close together, but
  


 3   this would be down around townships 2 and 3, and
  


 4   township 18 would be up in that general area.
  


 5       Q.    Okay.  So those three we talked about would
  


 6   be probably those three pink ones down at the bottom?
  


 7       A.    I couldn't say for sure, but they're going to
  


 8   be done around the lower part of the map.
  


 9       Q.    But you see the 7E there?
  


10       A.    Yes, I see it.
  


11       Q.    Okay.  So those are likely the ones we're
  


12   talking about.
  


13             And then we talked about Mr. Foster in the
  


14   Verde Valley, township 13 north, range 5 east;
  


15   14 north, range 4 east; 15 north, range 4 east;
  


16   15 north, range 3 east; and 16 north, range 3 east.
  


17             Is that that next cluster of pink, you think?
  


18       A.    I don't see any of the -- I guess it would be
  


19   the range numbers on there.
  


20       Q.    Do you see off to the right of the river a
  


21   little bit, you can see 13, 14, 15 and 16 rising from
  


22   the blank box?
  


23       A.    Yeah, I see them up here, but I don't see any
  


24   range numbers down here.  So it's hard to tell which
  


25   ones they are on this map since this map's not part of
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 1   my report or PowerPoint.
  


 2       Q.    Would you guess, though, that that 13 might
  


 3   be 13 north?
  


 4       A.    I would assume so.
  


 5       Q.    Okay.  And then we've got Drummond, 13 north,
  


 6   range 5 east; 14 north, range 5 east; and 14 north,
  


 7   range 4 east.
  


 8       A.    And that would probably be right in this
  


 9   general area.
  


10       Q.    Okay.  And then Wright, 17 north, range 3
  


11   east.
  


12       A.    Here?
  


13       Q.    Yeah, so...
  


14       A.    Okay.
  


15       Q.    18 north, range 2 east for Girand.
  


16       A.    Up in here.
  


17       Q.    And then Hesse, 18 north, range 1 east.
  


18       A.    Right there.
  


19       Q.    And Smith and Oliver, 17 north, range 1 west
  


20   and 18 north, range 1 west.
  


21       A.    Right here.
  


22       Q.    Debi, can you pull up 5?
  


23             This is X036, the addendum, at Page 12, so
  


24   one of Win's reports.
  


25             So do these look like surveyor notes to you?
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 1       A.    Yes, they do.
  


 2       Q.    Okay.  And do you see there where Mr. Farmer
  


 3   is saying the channel was 5 feet deep?
  


 4       A.    Yes, I see that.
  


 5       Q.    Let's look at 9, Debi.
  


 6             This is X015, Page 57, of Win's report.
  


 7                  MR. BREEDLOVE:  Page 57?
  


 8                  MS. HERNBRODE:  57, correct.
  


 9                  Can we -- is there a blowup there, Debi?
  


10                  MS. DEBI LOPEZ:  No.  What did you want
  


11   to see?
  


12                  MS. HERNBRODE:  That top right corner.
  


13                  MS. DEBI LOPEZ:  This one?
  


14                  MS. HERNBRODE:  Oh, sorry, that's -- I
  


15   mean left.  I said right.  I meant left.
  


16                  Okay.  Now I mean right.  Or left.  The
  


17   other one.
  


18                  MS. DEBI LOPEZ:  This one?
  


19                  MS. HERNBRODE:  Yeah.  It's amazing I
  


20   can put my shoes on in the morning.
  


21   BY MS. HERNBRODE:
  


22       Q.    So you see here where the surveyor is
  


23   describing the Verde River, that's the middle
  


24   paragraph?
  


25       A.    Yes.
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 1       Q.    He says the water is clear and pure?
  


 2       A.    Yes.
  


 3       Q.    Okay.  Let's talk about the more interesting
  


 4   information, the actual historic accounts and
  


 5   photographs of the Verde.
  


 6             Now, I think you said this morning historical
  


 7   newspaper accounts are primary sources?
  


 8       A.    They're sort of a hybrid, actually.  In a lot
  


 9   of cases, the reporter that may have written an article
  


10   was not present at the event.  They vary in degrees of
  


11   primariness, I guess it would be.
  


12       Q.    You listed them in your list on the
  


13   PowerPoint as a primary source?
  


14       A.    Generally, they're primary.
  


15       Q.    Okay.  Do you know what the population of the
  


16   Verde Valley area was in 1865?
  


17       A.    No, I don't.
  


18       Q.    And am I correct that according to your
  


19   research, no part of the Verde was surveyed until 1873?
  


20       A.    I don't remember.  Is that what it says in my
  


21   report?
  


22       Q.    That was the earliest survey, I believe, I
  


23   found in your report.
  


24       A.    Okay, then that's what I've got.
  


25       Q.    Okay.  And surveys were generally a prelude
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 1   to settlement?
  


 2       A.    That was one of the purposes of surveys,
  


 3   although sometimes there were settlers in an area
  


 4   before the surveys were done that could file for,
  


 5   essentially, a squatter's -- what turned out to be a
  


 6   squatter's patent.  That's not the formal terminology,
  


 7   but they could get a patent for an area that was
  


 8   unsurveyed once it was surveyed.
  


 9       Q.    So some surveys do show some improvements
  


10   already in place?
  


11       A.    Yes.
  


12       Q.    And you have five flood accounts in your
  


13   report?
  


14       A.    I don't remember precisely.  I had some.
  


15       Q.    Why don't you look at Page 96 to 7.
  


16       A.    The report or the PowerPoint?
  


17       Q.    Your report.
  


18       A.    Okay.  Okay, I'm there.
  


19       Q.    Does that refresh your memory as to how many
  


20   flood accounts you have in here?
  


21       A.    Well, I think I also had a few accounts that
  


22   commented from some of the government reports about the
  


23   fact that there were floods.  These happened to be the
  


24   flood accounts that I thought were the -- these were
  


25   the newspaper story accounts about floods that I found.
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 1       Q.    Why are flood accounts relevant to
  


 2   navigability?
  


 3       A.    Because in my view, the people describing
  


 4   them are describing a river that -- well, one of the
  


 5   flood accounts that I cited talked about how it
  


 6   considerably changed the channel.  And the other flood
  


 7   accounts indicate that it would be difficult to, under
  


 8   the circumstances that were described, to have a boat
  


 9   in those circumstances.
  


10       Q.    It would be difficult to boat during the
  


11   flood?
  


12       A.    Yes.
  


13       Q.    You didn't talk about any boating accounts
  


14   during your presentation this morning?
  


15       A.    I showed two boats in the Verde River; one in
  


16   the flood photo, and the other one of the two military
  


17   people somewhere in the Verde.
  


18       Q.    But you didn't talk about any of the
  


19   newspaper reports or other accounts we have of people
  


20   boating the river?
  


21       A.    I didn't encounter any of those.  There may
  


22   have been some that I didn't find.
  


23       Q.    Are boating accounts relevant to
  


24   navigability?
  


25       A.    Yes, they would be.
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 1       Q.    Okay.  Well, you did, actually, talk about
  


 2   two of them in your report.
  


 3       A.    Okay.
  


 4       Q.    On Page 99 you talk about a gentleman who
  


 5   built a raft of railroad ties that fell apart in mid
  


 6   river, correct?
  


 7       A.    Correct.
  


 8       Q.    Do you know why the raft fell apart?
  


 9       A.    Well, the newspaper article describes it as a
  


10   frail craft.  I would assume that maybe it wasn't
  


11   well-constructed, based on that description.
  


12       Q.    And does it tell us anything about the river
  


13   except that a boat was needed to cross it?
  


14       A.    Just that he was attempting to repair a
  


15   telegraph line and a railroad track using a boat.
  


16       Q.    And this was during a flood?
  


17       A.    I don't think it says anything about being
  


18   done during a flood.
  


19       Q.    Well, the telegraph line was damaged by a
  


20   flood, was it not?
  


21       A.    Right.  But I don't think he was trying to
  


22   repair it during a flood.  I could be wrong, but he
  


23   doesn't say he's doing it during the flood.
  


24       Q.    So either he was doing it during the flood or
  


25   the river was deep enough under normal circumstances to
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 1   even require a boat?
  


 2       A.    In order to repair this particular section of
  


 3   track and telegraph line, apparently so.
  


 4       Q.    Okay.  And then you have the Hooker, Cox,
  


 5   Smith, and Miller trip in May 1905.
  


 6       A.    And what page are you on now?
  


 7       Q.    I'm not finding it where I had it cited.
  


 8   These are the iron boat guys.  Do you remember them?
  


 9       A.    This is on Page 100, about a quarter of the
  


10   way up from the bottom.
  


11       Q.    Oh, okay.
  


12             So they were using iron boats?
  


13             Doesn't say in here.
  


14       A.    It doesn't say anything at all about the kind
  


15   of boat they were using, and it also doesn't say that
  


16   they actually undertook the trip.  It just said that
  


17   they were apparently thinking about it.
  


18       Q.    And you didn't find any follow-up articles on
  


19   this?
  


20       A.    No.
  


21       Q.    Okay, well, we did.
  


22             So, Debi, if you could pull up 13 for me.
  


23   This is X017-126.
  


24                  So in this case, it says that they
  


25   postponed their voyage because their boats didn't
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 1   arrive; is that correct?
  


 2       A.    I can't read what those words are in about
  


 3   the fifth line down on the left.  It says they've been
  


 4   postponed, but it doesn't say why.
  


 5       Q.    According to the something about the boats?
  


 6       A.    Yes, according to something about the boats,
  


 7   that's why it was postponed.
  


 8       Q.    And that last sentence, they're not expecting
  


 9   any special danger, although they're going to have to
  


10   negotiate some rapids?
  


11       A.    That's what it says.
  


12       Q.    Okay.  They still haven't left yet.
  


13             So let's look at No. 14, Debi, which is
  


14   X017-127.
  


15             So apparently they did launch, but it looks
  


16   like they came back some distance below Camp Verde; is
  


17   that correct?
  


18       A.    Well, it says they succeeded in going some
  


19   distance below Camp Verde, but there the water was so
  


20   low that they had to carry the boat, which was too
  


21   strenuous for them, and they gave it up, and then they
  


22   hiked, quote/unquote, back to the camp and got a farmer
  


23   to haul them to Jerome.
  


24       Q.    In either of those accounts or the one that
  


25   you looked at, did they say the Verde was nonnavigable?
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 1       A.    Not in so many words.  They described what
  


 2   the river was like at the time.
  


 3       Q.    And is there anything about any of those
  


 4   articles that makes it a booster article?
  


 5       A.    A booster article?
  


 6       Q.    Well, you talked about newspaper accounts
  


 7   being unreliable because they were boosters for their
  


 8   community.
  


 9       A.    I didn't say they were necessarily
  


10   unreliable.  In fact, I think just the contrary.  They
  


11   frequently were quite reliable as far as the booster
  


12   aspect of it is concerned.  But this is not a booster
  


13   article.  It's not talking about a benefit to the
  


14   community.  It's talking about an exceptional attempt
  


15   to boat the Verde, which made it a newsworthy account.
  


16       Q.    All right.  And those were the only two
  


17   accounts you found, the railroad ties and these guys?
  


18       A.    Well, I didn't find these guys; you did.
  


19       Q.    Well, you found the initial report on these
  


20   guys.
  


21       A.    Right.
  


22       Q.    Okay.  Did you read the Land Department
  


23   report?
  


24       A.    A long, long time ago.  Not within my
  


25   reasonable memory.
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 1       Q.    You didn't consider, as part of your
  


 2   conclusions, the December 1888 trip from Fort McDowell
  


 3   to Phoenix?
  


 4       A.    From the way you're asking the question,
  


 5   apparently not.
  


 6       Q.    Well, it's not in your report.
  


 7       A.    Okay.
  


 8       Q.    So if it's not in your report, did you
  


 9   consider it?
  


10       A.    I don't remember whether I did or not.
  


11       Q.    Well, you synthesized a bunch of stuff.  You
  


12   said the boating accounts are important.  If it's not
  


13   in here, doesn't that lead to the conclusion you didn't
  


14   look at it or didn't consider it?
  


15       A.    That could be the case, certainly.
  


16       Q.    Okay.  And you also didn't consider J.K. and
  


17   John Day's trip in September 1891 from Camp Verde to
  


18   Yuma?
  


19       A.    I don't remember.
  


20       Q.    Do you remember talking about the Day
  


21   brothers on the Gila?
  


22       A.    Yes.
  


23       Q.    This was their fifth trip?
  


24       A.    I don't remember.
  


25       Q.    Okay.  And you didn't consider the 1903


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1623


  


 1   account where the horse that hauled the boat upstream
  


 2   and then returned with the wagon?
  


 3       A.    I don't remember that one either.
  


 4       Q.    Do you know how many trips it might take to
  


 5   train a horse?
  


 6       A.    No.  I am not familiar with training horses.
  


 7       Q.    And you didn't consider the 1931 trapping
  


 8   trip in a flat bottom boat from Clarkdale to Fort
  


 9   McDowell?
  


10       A.    I generally didn't deal with things that were
  


11   poststatehood.
  


12       Q.    So let's talk a little bit about the
  


13   photographs you put in, and these are all in your
  


14   report, so X002.
  


15             What's a ford?
  


16       A.    A what?
  


17       Q.    What is a ford when you talk about a river?
  


18       A.    F-O-R-D?
  


19       Q.    Yeah.
  


20       A.    A place where you can cross the river because
  


21   the water is relatively shallow.
  


22       Q.    Does it tend to be places where the river
  


23   might be broader and more shallow?
  


24       A.    I would guess so.  I suppose there could be
  


25   other places if the water was low.  It would be
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 1   narrower too.
  


 2       Q.    Let's look at your Figure 20.
  


 3             So, Debi, please pull up 15.
  


 4             Can you tell how deep the river is in this
  


 5   photo?
  


 6       A.    Only where the horses are standing.
  


 7       Q.    And how deep would you say it is right there
  


 8   along the shore?
  


 9       A.    An inch or two, maybe, based on where the
  


10   horses' hooves are, maybe three.  I can't tell for
  


11   sure.
  


12       Q.    Are there any rapids in this photo?
  


13       A.    I don't see any.
  


14       Q.    Would you expect this photo might be taken at
  


15   a ford?
  


16       A.    Could be.  Purely hypothetical, though.  As I
  


17   said when I identified the photo, I don't have any
  


18   information about where or when it was taken.
  


19       Q.    But people generally tried to cross rivers at
  


20   fords?
  


21       A.    Could be.  They could be watering the horses
  


22   too here.
  


23       Q.    Somebody's standing either on the other side
  


24   or in the middle of the river taking the photograph?
  


25       A.    That's true.
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 1       Q.    Do you see a marsh or a beaver dam in this
  


 2   photo?
  


 3       A.    No, I don't.
  


 4       Q.    Any braiding?
  


 5       A.    Not in this particular photo, no.
  


 6       Q.    Anything about this photo indicate
  


 7   nonnavigability?
  


 8       A.    No.  It was the historical photo showing the
  


 9   river, so I put it in.
  


10       Q.    Okay.  Let's look at Figure 21.
  


11             Debi, that's 16.
  


12             Can you tell how deep this river is?
  


13       A.    You can't tell from the photograph.
  


14   Although, as I indicated when I was testifying about
  


15   it, there appears to be some sort of riffling here and
  


16   up in this general area here.
  


17       Q.    I thought you told us that you were not a
  


18   hydrologist, nor a boater?
  


19       A.    That's correct.  But I do know what a riffle
  


20   is, which is a minor little -- I can't think of a good
  


21   synonym for a riffle, but it's an area where the
  


22   surface of the water is not smooth, let's put it that
  


23   way.
  


24       Q.    Different than a rapid?
  


25       A.    I don't know the definitions.  I'm not a
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 1   boater.
  


 2       Q.    So can you tell how deep the river is here?
  


 3       A.    Not in the areas that don't have the riffles;
  


 4   and even there it would be sort of guesswork, based on
  


 5   this photo.
  


 6       Q.    So you can tell from looking at the riffle
  


 7   here how deep that water is?
  


 8       A.    Just that it's probably shallower than in the
  


 9   other pieces.
  


10       Q.    Okay.  Any beaver dams?
  


11       A.    I don't see any beaver dams.
  


12       Q.    Marshes?
  


13       A.    No marshes.
  


14       Q.    Braiding?
  


15       A.    No braiding.
  


16       Q.    What about this photo indicates
  


17   nonnavigability to you?
  


18       A.    It just was a historical photograph of the
  


19   river, and I offered it for consideration for the
  


20   Commission to use in conjunction with all of the other
  


21   historical evidence that I provided.  And some of the
  


22   things can be disregarded or regarded more or less,
  


23   depending on what they think is relevant.
  


24       Q.    Okay.  Let's move to Figure 22.
  


25             That's 17, Debi.
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 1             Again, can you tell how deep the river in
  


 2   this photo is?
  


 3       A.    Well, it's clearly fairly shallow in the
  


 4   areas of -- right in here, at least shallower than the
  


 5   other portions of it.
  


 6       Q.    What does fairly shallow mean to you?
  


 7       A.    Less water than in the other portions of it.
  


 8       Q.    Four feet, five feet?
  


 9       A.    I don't know the precise distance on that.
  


10   It would be pure guesswork, based on this photograph,
  


11   to be able to do that.  Again, I'm only offering it in
  


12   the context of all of the other evidence as something
  


13   that can be regarded heavily or not regarded at all, if
  


14   the Commission so chooses.
  


15       Q.    Well, I would encourage the Commission to
  


16   look closely at these photos, so that's why we're going
  


17   through them.
  


18             So do you see any rapids or marshes in here?
  


19       A.    I don't see any marshes.  I don't see any
  


20   rapids.  I guess this might be a minor rapid, but,
  


21   again, I'm not a boater, so I don't know whether it's
  


22   a, quote, rapid, unquote, or a riffle, unquote.  I
  


23   leave that terminology to hydrologists.
  


24       Q.    Do you see any beaver dams?
  


25       A.    No, I don't.
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 1       Q.    Braiding?
  


 2       A.    No, at least not the way I understand the
  


 3   term; but, again, I'm not a hydrologist.
  


 4       Q.    So you wouldn't say this photo shows the
  


 5   river not navigable either?
  


 6       A.    That's a conclusion that has to be derived by
  


 7   considering all the other evidence, and this is one
  


 8   just tiny component, to be balanced with everything
  


 9   else in my presentation and report.
  


10       Q.    Okay.  Figure 23.
  


11             No. 18, Debi.
  


12             Can you tell how deep the river is here?
  


13       A.    I'm going to have basically the same comments
  


14   as the preceding few photographs, so that might speed
  


15   things up a little bit.
  


16       Q.    Okay.  So you can't tell how deep, from a
  


17   photo, the river is?
  


18       A.    No.  Again, I'm just offering it as one
  


19   visual illustration of the river the way it was in the
  


20   historical time slot, to be considered in relation to
  


21   all of the other historical evidence.
  


22       Q.    I think we can agree there's a riffle in this
  


23   one?
  


24       A.    It would appear so, toward the bottom of the
  


25   photo.
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 1       Q.    Okay.  But no beaver dams or marshes?
  


 2       A.    I don't see any.
  


 3       Q.    No braiding?
  


 4       A.    I don't see any.
  


 5       Q.    And your answer on all of them is going to be
  


 6   the same on the nonnavigability point; there isn't --
  


 7   unless -- if we hit a photo that you think shows
  


 8   nonnavigability, I want to know it.  Otherwise, can we
  


 9   assume that these photos are just evidence, and they
  


10   don't show navigability or nonnavigability, in your
  


11   mind?
  


12       A.    The only one that I think might show
  


13   nonnavigability, but, again, I'm not a boater or
  


14   hydrologist, would be the one at the potential dam
  


15   site, the potential Camp Verde dam site, which I think
  


16   is Verde Falls.  But I'm not a boater, so I don't know
  


17   for sure.
  


18       Q.    Okay.  We'll flag that one when we get to it.
  


19       A.    Okay.
  


20       Q.    Okay, move on to Figure 24.
  


21             Do you expect this one might be taken at a
  


22   ford?
  


23       A.    This actually -- it just occurred to me now
  


24   that this might actually be the same two horses with
  


25   the guy in the earlier one, but just taken from a
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 1   different angle.  But I could be wrong.  There was no
  


 2   more identification about it.  But it just shows two
  


 3   horses, one with a rider standing in the river.
  


 4       Q.    Can we flip back, Debi, to 15?
  


 5             Okay, I notice in this one there's a white
  


 6   horse and a brown horse, correct?
  


 7       A.    Right.
  


 8       Q.    Okay.  This is the other photo you were
  


 9   talking about.
  


10       A.    No, then I guess they're not the same, unless
  


11   he switched one of the horses.
  


12             There is, however, there is this rock right
  


13   here, and there is a similar rock in the other photo
  


14   spaced about the same place; but unless he switched
  


15   horses, it's probably not the same photo or same --
  


16       Q.    That could indicate that this is at a ford if
  


17   you've got multiple photos taken at the same location?
  


18       A.    Yeah, it could.
  


19       Q.    Let's go to 20, Debi.
  


20             Are there any rapids in this photo?
  


21       A.    No, I don't see any.
  


22       Q.    Marsh or beaver dam?
  


23       A.    No.
  


24       Q.    Do you know if this is out of the Edgar
  


25   Mearns collection?
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 1       A.    He was the camp surgeon at Camp Verde, and he
  


 2   took a lot of historical photographs, which I
  


 3   personally went through when I went to Camp Verde.  So
  


 4   at least they were at Camp Verde when I went there.
  


 5   They may have moved the photos somewhere else since
  


 6   then, but it's been a long time since I was there.
  


 7       Q.    When you were there, they had a complete
  


 8   collection of the complete Mearns collection there?
  


 9       A.    They had some of his photos, which the ranger
  


10   on site was kind enough to let me look through.  I
  


11   don't know if there are others elsewhere.  But this is
  


12   from Camp Verde itself.
  


13       Q.    Can you tell us a little bit about Edgar
  


14   Mearns?
  


15       A.    Just that he was the camp surgeon, and part
  


16   of his -- I believe he was the camp surgeon, and part
  


17   of his duty was to record the activities that went on
  


18   at the base, and that he also took photographs,
  


19   historical photographs of the area.
  


20       Q.    Do you know if it was common for military
  


21   doctors at that time to also be naturalists?
  


22       A.    Sometimes.  The camp surgeon was sort of the
  


23   logkeeper or recordkeeper of the post, and in addition
  


24   to treating the injured and so forth, he recorded,
  


25   basically, all of the activities that were going on and
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 1   so forth.
  


 2       Q.    Do you know if Dr. Mearns wrote books about
  


 3   wildlife flora and fauna of Arizona?
  


 4       A.    No, I don't.
  


 5                  MR. SLADE:  For the record, Joy, what
  


 6   Exhibit is this?
  


 7   BY MS. HERNBRODE:
  


 8       Q.    We're still on X002, as I indicated before.
  


 9             All right, so let's move on to 26, which is,
  


10   Debi, 21.  Figure 26.  Sorry.
  


11             So these are these gentlemen in a boat?
  


12       A.    Yes.
  


13       Q.    Does anything in this photo indicate
  


14   nonnavigability?
  


15       A.    No.
  


16       Q.    Okay.  Figure 27.
  


17             Debi, that's No. 22.
  


18             The river is a little harder to see in this
  


19   photo.
  


20       A.    That's correct.
  


21       Q.    See any marshes or beaver dams?
  


22       A.    No.
  


23       Q.    Any braiding?
  


24       A.    No.
  


25       Q.    Okay.  Figure 28.
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 1             Rapids, marshes, beaver dams?
  


 2       A.    No.  Appears to be maybe two channels on the
  


 3   far right here.
  


 4       Q.    Okay, so if a sort of island split like that
  


 5   is braiding, then this one would have braiding?
  


 6       A.    Again, I'm not a hydrologist, but there
  


 7   apparently are two channels there.
  


 8       Q.    Okay.  29.
  


 9             Do you think this one might be at a ford?
  


10       A.    I don't know.  It is what the caption says.
  


11   Oh, it says "Cottonwood Ford."  Well, that was the
  


12   identification, "Fort Verde."
  


13             I guess it is a ford.  But it does show the
  


14   cattle at the ford.
  


15       Q.    All right.  And can you tell how deep at
  


16   least this side channel at the river is?
  


17       A.    Which piece of it?
  


18       Q.    The part that has the cows in it.
  


19       A.    Well, there's some cows on the far left here,
  


20   and there appears to be a gravel bar of some sort or
  


21   sandbar or something, and then there are some other
  


22   cows up here more toward the right-hand side.
  


23             It appears to be maybe a few inches deep in
  


24   both places.
  


25       Q.    Okay.  Any rapids, marshes, or beaver dams?
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 1       A.    No.
  


 2       Q.    All right.  30.
  


 3             Marshes, rapids, beaver dams?
  


 4       A.    No.
  


 5       Q.    Braiding?
  


 6       A.    No.
  


 7       Q.    31.
  


 8             Marshes, rapids, beaver dams, braiding?
  


 9       A.    No.  It appears to be some sort of slight
  


10   ripple or riffle, if you will, here, and possibly a
  


11   second channel going down on the top piece there and
  


12   maybe a gravel or sandbar and some more ripples or
  


13   riffles, or whatever you call them, in that area.
  


14       Q.    32.
  


15             Looks like another ford photo?
  


16       A.    The caption is the way it was labeled at the
  


17   Jerome Historical Society, and it would appear that
  


18   they're not out there in the river just to have fun, so
  


19   I would assume they're trying to cross the river.
  


20       Q.    How deep would you say it is?
  


21       A.    Four or five inches, based on where the water
  


22   is coming up to the wheels; maybe a little deeper for
  


23   the car in the back.
  


24       Q.    Okay.  Any rapids, marshes, or beaver dams?
  


25       A.    Not visible in this photo.
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 1       Q.    Or braiding?
  


 2       A.    Not visible in this photo.
  


 3       Q.    Okay.  Your next two photos are flood photos,
  


 4   so we're going to skip them, because they don't show
  


 5   the ordinary and natural condition of the river; but
  


 6   did they play a part in your determination of
  


 7   nonnavigability?
  


 8       A.    I'm not sure which photos you're talking
  


 9   about.
  


10       Q.    If you will turn to 110 of your report, at
  


11   Figures 33 and 34.
  


12       A.    These were just other examples, in addition
  


13   to the newspaper reports, of floods on the Verde River;
  


14   and to me, they illustrate a river that would be
  


15   difficult to boat under those circumstances.  Although,
  


16   one of the photos does have a boat in it.
  


17       Q.    Okay.  And is the boat that's in that photo
  


18   having any difficulty?
  


19       A.    Well, it would appear to be tied up, I'm
  


20   guessing here, because it's not washing away.  There's
  


21   nobody in the boat.
  


22       Q.    You're talking about Figure 33?
  


23       A.    Correct.
  


24       Q.    Okay.  Yeah, right.
  


25             So let's look at Figure 35.
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 1             28, Debi.
  


 2             So marsh, beaver dam, rapids, braiding, any
  


 3   of those things?
  


 4       A.    I don't know whether this would be called
  


 5   braiding or not, again, because the angle of the photo
  


 6   is not clear, but there appears to be a lot of riverbed
  


 7   off in the distance here, as well as a channel here and
  


 8   then a channel right in the foreground.  And I don't
  


 9   know the technical definition of a riffle, but it would
  


10   appear to be potentially some multiple channels with
  


11   varying degrees of water in them.
  


12       Q.    You see two channels in this photo?
  


13       A.    Yeah, in the foreground.  There's one right
  


14   here and then one that's cut off by the corner of the
  


15   photo.
  


16       Q.    Okay.  Figure 36.
  


17             Marsh, beaver dam, rapid, braiding?
  


18       A.    None of the braiding or marsh or beaver dam.
  


19   There appears to be a little bit of a riffle or ripple
  


20   right in here and some sandbars above and below there.
  


21       Q.    Now, on your direct testimony, you said that
  


22   this photo showed that the river was shallow.  Did you
  


23   actually mean what you told me just a few moments ago,
  


24   is that it is -- the riffle area is relatively shallow
  


25   as regard to the rest of the river; not that you know
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 1   what the depth is in any place?
  


 2       A.    Well, it's hard to tell from the angle of
  


 3   this photo what the depth is, even at the riffle; but I
  


 4   would assume it's less water than elsewhere.
  


 5       Q.    So when you said shallow, what you meant was
  


 6   there's less water than other places in the river?
  


 7       A.    It could also be shallow in other parts of
  


 8   what you see in this photograph.  It's hard to tell
  


 9   from this angle.
  


10       Q.    Okay.  So when you say shallow, what are you
  


11   talking about?
  


12       A.    Less water than deep.
  


13       Q.    Well, you just said it could be less water
  


14   than deep or it could be shallow.  I want to know what
  


15   shallow means to you.
  


16       A.    Well, in comparison to, say, a much larger
  


17   river, such as the Mississippi River, where it's clear
  


18   that there's a lot of water in it, this particular
  


19   photo, I don't think it's unreasonable to conclude that
  


20   there is not a lot of water in it.  So I would expect,
  


21   if I went down there in 1920, that I might find that
  


22   there might be just a few inches of water in it at
  


23   most, as opposed to a view of the Mississippi River,
  


24   where I would assume to find much more water.
  


25       Q.    You could find that there was 4 feet of water
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 1   over that riffle, though?
  


 2       A.    I don't think so, from this view of the
  


 3   river.  It's hard to tell the perspective, because
  


 4   there's nothing to show you how tall the canyon is.
  


 5   There's no person standing in there.  But it just -- to
  


 6   me, it looks like it potentially was fairly shallow.
  


 7       Q.    You told me you boated down the Grand Canyon?
  


 8       A.    Correct.  Yeah.
  


 9       Q.    And there are rapids on that river?
  


10       A.    Yes.
  


11       Q.    And there are riffles?
  


12       A.    Yes.
  


13       Q.    And are any of them a couple of feet deep?
  


14       A.    Some were more than a couple feet deep.  Some
  


15   were extremely shallow and hard to get around.
  


16       Q.    There were rapids that are 10 feet deep or
  


17   more?
  


18       A.    I was there in an extremely high water flow
  


19   year, and there were places where the rapids, according
  


20   to the boatmen, because I only did this once, there
  


21   were places where there formerly had been very
  


22   dangerous rapids that were completely submerged because
  


23   of the volume of water, and there were other places on
  


24   the river which, because of the changes in the channel
  


25   and the current, formerly had been fairly easy to get
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 1   around and that had become much more dangerous, or vice
  


 2   versa.
  


 3             So, you know, I'm not a hydrologist.  I don't
  


 4   know the details of this, and I'm not a boatman.  But
  


 5   at least that's what I was told.
  


 6       Q.    What run did you do on the Colorado?
  


 7       A.    All the way from --
  


 8       Q.    Lee's Ferry to Diamond Creek?
  


 9       A.    -- Lee's Ferry to Diamond Creek, 13 days
  


10   total.
  


11       Q.    Was the Little Colorado running when you ran
  


12   it?
  


13       A.    Yes.  In fact, I swam in it.
  


14       Q.    So was the Colorado clear above the Little
  


15   Colorado?
  


16       A.    I don't remember.  I remember the Little
  


17   Colorado was kind of a turquoise blue and where there
  


18   was actually a line where it came into the Colorado
  


19   River, where you could see the brownish water from the
  


20   main Colorado and then the turquoise blue line where
  


21   the Little Colorado entered.
  


22       Q.    Were there places you could see how deep the
  


23   river was?
  


24       A.    In some, and in others you couldn't.
  


25       Q.    All right.  Let's move on to 37.
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 1             Okay, this is the one that you said
  


 2   potentially indicates nonnavigability, correct?
  


 3       A.    As a nonboater, I would find this difficult
  


 4   to boat.
  


 5       Q.    But you think this might be Verde Falls?
  


 6       A.    I could -- if you told me I was wrong on
  


 7   that, I would be more than willing to accept your
  


 8   opinion; but based on the slides that Mr. Fuller showed
  


 9   and some of the other people testified about, it looks
  


10   like it might be Verde Falls.
  


11       Q.    I'm, surprisingly, not going to disagree with
  


12   you on this.
  


13       A.    Okay.  This is from the records of the Bureau
  


14   of Reclamation.  It was a potential dam site for a
  


15   while.
  


16       Q.    Okay.  Move on to Figure 38.
  


17             Okay.  Marsh, beaver dam, rapids, braiding?
  


18       A.    No.
  


19             There's a gravel bar here, and this would
  


20   appear to be two channels, though.
  


21       Q.    Okay.  39.
  


22             Marsh, beaver dam, rapids, braiding?
  


23       A.    Again, I'm not a hydrologist, but based on
  


24   listening to the testimony of others, this might appear
  


25   to be braiding in through here.  It certainly has the
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 1   appearance of the way it's been described, and there
  


 2   are apparently some sandbars.  From this angle, it
  


 3   strikes me as looking pretty shallow.
  


 4       Q.    Okay.  But, again, pretty shallow relative to
  


 5   the rest of the river; not a hard estimate of how
  


 6   shallow is shallow?
  


 7       A.    Correct.
  


 8       Q.    Okay.  40.
  


 9             Marsh, beaver dam, rapids, or braiding?
  


10       A.    Not in this photo.
  


11       Q.    Okay.  41.
  


12             Marsh, rapids, braiding, beaver dam?
  


13       A.    Not in this photo.
  


14       Q.    Okay.  And, finally, 42.
  


15             Marsh, rapids, braiding, beaver dam?
  


16       A.    Well, again, I'm not a hydrologist, but this
  


17   might be considered to be braiding in through here.
  


18   There certainly has the appearance of sand or gravel
  


19   bars.  But I don't see any beaver dams or marshes.
  


20       Q.    And I notice there's some buildings up on the
  


21   side of this photo.  Could those split channels there
  


22   be associated with that facility?  Could they be canals
  


23   or places where they're pulling water out somehow?
  


24       A.    I would take this more to look like it's a
  


25   gravel mining operation, particularly because of this
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 1   type of bridge that's going across the river here.  It
  


 2   may be conveying gravel.  But that's all purely
  


 3   speculation.  I have no way of knowing for sure.
  


 4       Q.    You conclude that 2 feet is necessary for
  


 5   commercial navigation?
  


 6       A.    Did I conclude that?
  


 7       Q.    Well, let's look at your report at Page 139.
  


 8   Look at maybe the third sentence down.
  


 9       A.    Yes, I see that, but that's not my
  


10   conclusion.  I probably should have identified that
  


11   more clearly.  I believe that was J.C. Ives's opinion
  


12   about the depth of draft of a boat that could be used
  


13   to navigate the Colorado River.
  


14             So he's talking about that you needed 2 feet
  


15   for the types of craft he was recommending for the
  


16   Colorado River.
  


17       Q.    Were you here for any of the testimony on
  


18   Dr. Lingenfelter's book and the draft necessary for
  


19   steamboats on the Colorado?
  


20       A.    At the Verde?
  


21       Q.    On the Gila.  Sorry.
  


22       A.    I don't recall.  I don't think I was, but I
  


23   could be wrong.
  


24       Q.    Okay.
  


25       A.    I wasn't there for the entire hearing.
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 1       Q.    Do you recall hearing that Dr. Lingenfelter
  


 2   indicated that 18 inches was necessary for a river
  


 3   boat?
  


 4       A.    If I wasn't there, I don't recall it.
  


 5       Q.    Okay.  Well, I thought it might jog a memory.
  


 6       A.    No.
  


 7       Q.    Okay.  So you don't think that 2 feet is
  


 8   necessary for commercial navigation?
  


 9       A.    I'm just trying to summarize here what the
  


10   different historical parties were saying about
  


11   navigability.  The Ives, I believe it was Ives who said
  


12   that the type of craft he recommended for the Colorado
  


13   River would require 2 feet of water.  And then I go on
  


14   and I say that the Verde River here sometimes is only a
  


15   few inches deep, although it could vary a lot according
  


16   to floods, which is all illustrated in the documents
  


17   and photographs and newspaper stories and descriptions
  


18   by government officials.
  


19             So I'm just trying to summarize all of the
  


20   preceding material.  I'm not offering an opinion
  


21   per se.
  


22       Q.    Well, you don't talk about Ives in this
  


23   paragraph at all or quote him or anything like that.
  


24   You say "A dependable and reliable draft of two feet
  


25   could not be found in," essentially the Verde.
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 1       A.    Right, and as I explained, I believe that
  


 2   2 feet of water came from a historical document or a
  


 3   historical source.  It's not my offering of 2 feet of
  


 4   water as being reliable navigation.
  


 5       Q.    And the surveyors you talked about for the
  


 6   lower portion of the Verde, in what we're calling
  


 7   Segment 5, indicated depths in the main channel of
  


 8   between 2 and a half and 5 feet, correct?
  


 9       A.    Some of them did.  Others indicated that it
  


10   was considerably shallower.
  


11       Q.    Well, we talked about that 1 foot depth, and
  


12   that was a side channel of the Verde, right?
  


13       A.    Uh-huh.
  


14       Q.    Were there any others on the lower Verde that
  


15   indicated a different depth?
  


16       A.    I don't recall.  I reported what were in the
  


17   historical documents, and you have to take it in the
  


18   context of all the other historical material that I've
  


19   summarized to reach your own conclusions about -- or
  


20   the Commission needs to consider in order to reach
  


21   their conclusions about navigability.
  


22       Q.    That's not what I asked you.  I asked you
  


23   whether any of the surveyors on the lower portion of
  


24   the Verde indicated depths in the main channel of
  


25   between 2 and a half and 5 feet.  You said there were


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1645


  


 1   surveyors who indicated a different depth.
  


 2             I would like to know who they are and what
  


 3   segment, what portion of the Verde they were talking
  


 4   about?
  


 5       A.    I don't recall without having to go back
  


 6   through all the survey records.
  


 7       Q.    Well, you have what you found important in
  


 8   your report.  Would you like to flip back to that
  


 9   portion of your report and see if you can find it?
  


10       A.    I can't do it right now.  It just would take
  


11   far too much time.
  


12       Q.    So you can't provide the information for the
  


13   Commission because it's going to take too long?
  


14       A.    That's correct.
  


15       Q.    All right.  The surveyors in the Verde Valley
  


16   found a depth of 3 feet, correct?
  


17       A.    If you pointed it out to me again, I will --
  


18   you don't need to bother.  I'll take your word for it.
  


19       Q.    Okay.  That's more than the 2 feet necessary
  


20   for commercial navigation according to Ives, correct?
  


21       A.    That's correct.
  


22       Q.    Do you know if anyone tried, Powell or --
  


23       A.    Let me qualify that.  That's, according to
  


24   Ives, what was necessary for commercial navigation on
  


25   the Colorado River, not on the Verde.  He made no
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 1   comments at all about the Verde River.
  


 2       Q.    So it's your opinion that the depth required
  


 3   for commercial navigation might vary river by river?
  


 4       A.    No, I'm just reporting what Ives' opinion was
  


 5   about the need for a draft of a boat to be operated on
  


 6   the Colorado River.
  


 7       Q.    And I said he said 2 feet.  The Verde had
  


 8   3 feet.  That would be sufficient, according to Ives?
  


 9       A.    On the Colorado River.  He made no opinion,
  


10   because he wasn't working on the Verde River, and he
  


11   had no way to assess what the other characteristics of
  


12   the Verde River were.  So he was offering an opinion
  


13   about the Colorado, which is all he was offering an
  


14   opinion about.
  


15       Q.    Well, you go on to talk about Powell or
  


16   Wheeler boats and whether they might be useful on the
  


17   Verde.
  


18       A.    The Wheeler boats?
  


19       Q.    Well, at least the Powell boats.  You showed
  


20   pictures of Wheeler boats, I'm presuming because you
  


21   felt them to be somehow relevant to a discussion of
  


22   navigability on the Verde.
  


23       A.    As I explained in that particular chapter, I
  


24   felt that the Commission ought to be able to see the
  


25   types of watercraft that were in use at the time.  I
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 1   didn't offer them for any specific conclusions about
  


 2   the Verde River.  It was just simply to point out, in
  


 3   much the way Mr. Fuller did, that there were certain
  


 4   types of watercraft that were available and in use on
  


 5   certain rivers, and I limited my example to the
  


 6   Colorado River, which was considered navigable.
  


 7       Q.    And you used, as an example, boats used by
  


 8   Powell and Wheeler, and you say they weren't suitable
  


 9   for use on the Verde.
  


10       A.    I did not say that at all.
  


11       Q.    Okay.
  


12       A.    I said what I said, which was that they were
  


13   used on the Colorado River.  And with marginal success,
  


14   I might add.
  


15       Q.    How do you explain the five separate trips
  


16   the Day brothers made on the Verde prior to statehood?
  


17       A.    I think there were -- in my view, simply
  


18   because somebody can put a boat in a particular body of
  


19   water at some particular time, and maybe even do it a
  


20   couple of times, it doesn't mean that you can do it
  


21   consistently, or even reliably.
  


22             So it was certainly newsworthy that some
  


23   parties tried it, but simply because it was such a
  


24   novelty.
  


25             But there were no newspaper articles that
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 1   discussed reliable commercial boat operations on the
  


 2   Verde River, and so the notion that somebody could
  


 3   actually try to put a boat in was unusual enough that
  


 4   it warranted comment by the press.
  


 5             If the Verde had been navigable, I would have
  


 6   thought there would have been newspaper articles
  


 7   describing the wonder of the fact that there was
  


 8   commercial navigation to the various communities along
  


 9   the Verde.  But there were no such articles.  There
  


10   were no booster articles that talked about how the
  


11   Verde was contributing to the economic success of
  


12   communities because people could use it for commerce on
  


13   boating.  There was nothing about that.
  


14             And, you know, so simply because it's a
  


15   novelty and, I might add, in some cases a rather
  


16   difficult novelty, in my view, underscores the rarity
  


17   of the fact that there were people putting boats in the
  


18   river, a few, that only a few that were documented; but
  


19   nothing that talked about commercial navigation.
  


20       Q.    Did you find any reports about the Day
  


21   brothers' trips in any of the newspapers along the
  


22   Verde?
  


23       A.    I used whatever newspapers were available.
  


24   So, as I said, I think it was a rarity and it was
  


25   newsworthy.  I can use a different example, if you
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 1   want.
  


 2       Q.    Well, I want to finish talking about the Day
  


 3   brothers.
  


 4             We had one report from Yuma about the end of
  


 5   their fifth trip, correct?
  


 6       A.    I don't recall, but if you say so, I'll take
  


 7   your word for it.
  


 8       Q.    Okay.  So you didn't find any reports -- I'm
  


 9   presuming if you had found a newspaper report about the
  


10   Day brothers boating on the Verde, you would have
  


11   produced it or talked about it for the Commission,
  


12   correct?
  


13       A.    Yes.
  


14       Q.    Okay.  So you found no reports of them, even
  


15   though they took five trips down the river?
  


16       A.    That's correct.
  


17       Q.    So doesn't that argue against your
  


18   proposition that it's so novel that it's recorded every
  


19   single time it happens?
  


20       A.    I don't think so at all.  It seems to me that
  


21   if they were doing this -- if they were running a
  


22   commercial boating operation where it's going weekly up
  


23   or down the river, that would certainly have appeared
  


24   in the press.  It would have appeared in the booster
  


25   articles that were speaking about all of the wonders
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 1   that their community offered; and, also, the other
  


 2   newspaper articles that talked about the unusual
  


 3   attempts of boating, such as the guy that put the
  


 4   railroad ties together to try and repair the bridge.
  


 5             These are all freak things.  It's like the
  


 6   newspaper story -- or the TV stories now about people
  


 7   jumping out of second-story windows in Boston into
  


 8   snowbanks.  It's unusual.  It's newsworthy.  But it's
  


 9   not because people routinely jump out of second-story
  


10   windows in Boston.
  


11       Q.    I understand that.  But we know that these
  


12   guys took four prior trips that were not documented
  


13   anywhere at all in any newspaper account, and so it
  


14   would seem that not every trip was reported.
  


15       A.    That's apparently true.
  


16       Q.    Okay.  Did you look at the boats that the
  


17   Kolb brothers used in the Grand Canyon prior to
  


18   statehood?
  


19       A.    Not for this project, but I have seen them in
  


20   relation to another navigability project that I have
  


21   worked on that's confidential.
  


22       Q.    Do you know the draft of either the Kolb
  


23   brothers' boats or the Powell boats or the Wheeler
  


24   boats?
  


25       A.    No, I don't.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1651


  


 1       Q.    Do you acknowledge they were all available at
  


 2   statehood?
  


 3       A.    Or prior to, yes.
  


 4       Q.    Canoes available prior to or at the time of
  


 5   statehood?
  


 6       A.    Yes.
  


 7       Q.    Folding canoes prior to or at the time of
  


 8   statehood?
  


 9       A.    According to Mr. Fuller's testimony.  I don't
  


10   know anything about folding canoes.
  


11       Q.    Did you look at the ads that were produced as
  


12   part of the evidence?
  


13       A.    No.  Well, just the ones that were produced
  


14   as evidence.
  


15       Q.    Did they indicate that folding canoes were
  


16   available?
  


17       A.    That's correct.
  


18       Q.    A wide variety of homemade craft, were those
  


19   available prior to and at the time of statehood?
  


20       A.    According to Mr. Fuller, that's correct.
  


21       Q.    Do you have anything to disagree that people
  


22   made boats?
  


23       A.    No.
  


24       Q.    Okay.  How about dugout canoes?
  


25       A.    That's correct.
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 1       Q.    Do you have any information about the draft
  


 2   of those boats, or do you need to defer to Mr. Fuller's
  


 3   opinion on that as well?
  


 4       A.    I would defer to his opinion about the draft
  


 5   of those boats.
  


 6       Q.    Let's talk a little about the categories of
  


 7   context that you've repeatedly stated you synthesized
  


 8   to reach your conclusion.
  


 9             You talked about patents, state, federal, and
  


10   Desert Land Act patents.  Did any of the people in any
  


11   of those patents say the phrase nonnavigable?
  


12       A.    No, and they didn't cite to Steamer Daniel
  


13   Ball either.
  


14       Q.    Okay.  Federal surveys, I think you said
  


15   previously none of the federal surveyors said the river
  


16   was nonnavigable?
  


17       A.    Not in so many words, that I recall.
  


18       Q.    Okay.  And their depths were generally in the
  


19   2 and a half foot to 4 foot range, correct?
  


20       A.    That's correct.
  


21       Q.    And we've agreed that the fact that there
  


22   were roads, meanders, depths and dock -- sorry.  Try
  


23   that again.
  


24             I think we agree that the fact that there
  


25   were roads and docks along the river don't necessarily
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 1   make a river navigable or nonnavigable?
  


 2       A.    Roads and docks?
  


 3       Q.    Yes, docks, boating facilities.
  


 4       A.    There were docks along the Verde River?
  


 5       Q.    No.  There were roads.  There were not docks.
  


 6       A.    Correct.
  


 7             And I wanted to qualify one thing about the
  


 8   depth of the river according to the surveyors.  As I
  


 9   pointed out during my direct testimony, the accuracy of
  


10   the information of those surveys, they were transect
  


11   surveys, which means they only report what they find
  


12   going along the line.  So that the depths of the river,
  


13   where those surveyors identified the depths, was only
  


14   going to be where that particular surveyor encountered
  


15   the river, and it may have been considerably different,
  


16   it might have been deeper or it might have been
  


17   shallower, in between where those lines were.
  


18       Q.    Well, some of those surveyors said that they
  


19   were describing the river generally.
  


20       A.    That was in the general township surveys,
  


21   which the field notes that appear at the end of each
  


22   township, and so they're sort of a category, a broad,
  


23   sweeping statement about the whole township.
  


24       Q.    But certainly those rivers encountered --
  


25   those surveyors encountered a river on a particular day
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 1   at a particular location?
  


 2       A.    Right, and some of those would have been very
  


 3   dry times of years, others very wet times of year.
  


 4       Q.    None of them said it was nonnavigable?
  


 5       A.    That's correct.
  


 6       Q.    And we talked about the fact that meanders
  


 7   could mean that the river was over 3 chains wide or it
  


 8   could mean that it was navigable?
  


 9       A.    Or both.
  


10       Q.    Or both.
  


11             Okay.  So the federal reports you talked
  


12   about, you quoted a lot of people saying the Colorado
  


13   was the only navigable river.  Was there anybody in
  


14   there that said, specifically, the Verde was
  


15   nonnavigable?
  


16       A.    There was the one newspaper report from -- I
  


17   guess it was from Prescott, that said sort of in the
  


18   negative sense; that we have no navigable rivers other
  


19   than the Colorado.  And that I would take to mean that
  


20   it would include the Verde River.
  


21       Q.    Okay, so we've got one account so far of
  


22   somebody saying the river is nonnavigable.
  


23       A.    And because that newspaper article
  


24   specifically was describing the virtues of the
  


25   community there, I would have expected them to say we
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 1   have a navigable river if there was one that had been
  


 2   navigable.
  


 3       Q.    Okay.  Now, would you agree that the flood
  


 4   accounts occurred when the river was not in its
  


 5   ordinary condition?
  


 6       A.    I would have to leave the answer to that to
  


 7   the hydrologists.  It was certainly unusual
  


 8   circumstances when there were floods.
  


 9       Q.    Okay.  And did anyone in the flood accounts
  


10   say the river was nonnavigable?
  


11       A.    Not in those words.
  


12       Q.    Okay.  In the boating accounts, did anybody
  


13   say the Verde River is nonnavigable?
  


14       A.    No.
  


15       Q.    Okay.  So when you synthesized the
  


16   information and concluded that everybody thought the
  


17   river was nonnavigable, you have one guy who said it;
  


18   is that correct?
  


19       A.    If you take it in the overall context of the
  


20   literally hundreds of documents, you --
  


21       Q.    That's what I'm trying to do.
  


22       A.    You can cherry-pick one or two things that
  


23   fit your thesis quite well and ignore the other 500
  


24   items that don't fit your thesis.
  


25             In this particular case, if you consider all


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1656


  


 1   of the evidence, balancing it out with whatever degree
  


 2   of credibility each piece is warranted, it clearly
  


 3   shows, in my view, that most of the people, if not all
  


 4   of the people, in the region of the Verde River did not
  


 5   think it was reliable, reliable for regular boating.
  


 6       Q.    Okay.  You told me at the beginning that the
  


 7   most important thing that a historical figure could say
  


 8   was their conclusion whether the river was navigable or
  


 9   not, not their observations.  Is that still true?
  


10       A.    I offered both.  I offered two.
  


11       Q.    I understand that.  But you said that the
  


12   most important thing was their conclusion.
  


13       A.    Not all of the people that I cited offered
  


14   conclusions.  They offered observations.
  


15       Q.    Okay.
  


16       A.    And, again, when you consider it in light of
  


17   all the other observations and conclusions and consider
  


18   the weight of the strength of each piece of evidence,
  


19   you can come up with a general statement about what all
  


20   of these historical figures thought about the Verde
  


21   River; and that's what I think I've provided.
  


22       Q.    What category did I miss when I listed those?
  


23   What category of evidence that you considered did I
  


24   miss?
  


25       A.    You listed all the different categories out.
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 1       Q.    Okay.
  


 2       A.    I mean in broad sweep, it's the surveyors'
  


 3   notes and plats, it's the homestead patent files,
  


 4   government reports, other reports, archival documents,
  


 5   newspaper articles.  I can't remember them all myself,
  


 6   but they are listed in my report, and I've listed them
  


 7   at the beginning of my presentation too.
  


 8       Q.    And in all of those accounts for the people
  


 9   who made conclusions, only one of them concluded the
  


10   Verde was nonnavigable?
  


11       A.    Only one said so in so many words out of all
  


12   those historical documents; but that doesn't mean, on
  


13   the flip side, that the other several hundred of them
  


14   thought it was navigable.
  


15       Q.    No, but it doesn't reach the conclusion that
  


16   you reached in here.
  


17       A.    I think it does.  I think the conclusion is,
  


18   is that all the observations and the one or two direct
  


19   statements about the Verde River strongly shows that
  


20   the people, the historical witnesses, people who were
  


21   actually there, did not believe the Verde River was
  


22   navigable.
  


23             They certainly would have commented about it.
  


24   It would have made -- it would have shown up in many
  


25   more historical documents; not just newspapers, but it
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 1   would have shown up in many archival documents about
  


 2   how this river was being navigated on a regular and
  


 3   reliable basis if it had been done so.
  


 4             It would have shown up in military records.
  


 5   It would have shown up in the USGS reports.  It would
  


 6   have shown up in the Bureau of Reclamation reports.
  


 7   But it didn't.  And that's significant.
  


 8             The absence of information sometimes is just
  


 9   as strong as the presence of that information.  And in
  


10   this case, the absence is so overwhelming of navigation
  


11   that I don't think you can draw any other conclusion
  


12   about what the people thought of it at that time.
  


13       Q.    Okay.  Let's go back to those categories.
  


14   The federal surveyors.  Nobody said it was
  


15   nonnavigable.  They reported depths.  What else leads
  


16   you to believe that they overwhelmingly felt the Verde
  


17   River was nonnavigable?
  


18       A.    I think we've gone all through this.  There
  


19   were large sections of it that were not meandered.
  


20   There were sections of it that were meandered.  But
  


21   that in my opinion, in the context of all the other
  


22   documents, those were meanders that were consistent
  


23   with the survey manuals for 3 chains and wider.  And
  


24   when you consider the other types, the newspaper
  


25   articles, the government reports, the photographs --
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 1       Q.    I'm just -- I'm trying to figure out how each
  


 2   piece weighs into the whole.  So I'm just talking about
  


 3   the surveys for now.  I understand that you put them
  


 4   all together, you add them up, and you get
  


 5   nonnavigability.  I'm trying to understand the math.
  


 6             So you say the federal surveyors indicated
  


 7   nonnavigability, and you're basing that, as I hear you
  


 8   right now testifying, solely on the fact that some of
  


 9   them did not meander the river?
  


10       A.    No, I think I've explained that now at least
  


11   four or five times.  Not solely on the fact that four
  


12   or five of them did not meander the river; but also in
  


13   the context of all the other hundreds of historical
  


14   documents.
  


15       Q.    And --
  


16       A.    And as I also pointed out to the Commission
  


17   earlier, the surveyors were not infallible themselves.
  


18   They did survey at different times of year and under
  


19   different conditions.
  


20             So you have to consider them not just by --
  


21   the notes just by themselves.  You have to consider
  


22   them in light of all the other surrounding historical
  


23   documents.  None of these things can be taken
  


24   independently, and that's the problem of trying to do
  


25   history if you haven't been trained to be a historian.
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 1   You know, it --
  


 2       Q.    And I'm trying to get to your conclusion, but
  


 3   what I'm seeing --
  


 4       A.    I think you know my --
  


 5       Q.    -- is one plus two equals five, and I'm
  


 6   trying to figure out what the other math is.
  


 7             So, obviously, when you look at the big
  


 8   picture, you come to a conclusion.
  


 9       A.    Well, I come to a conclusion about what the
  


10   historical figures thought of the river, and I'm
  


11   conveying their opinions about the river.  I'm not --
  


12   I think I'm offering the objective history of what
  


13   was said and done at the time, and that these
  


14   particular parties, when you look at all of their
  


15   information collectively, it leads to just one
  


16   conclusion about what the majority of people thought
  


17   about the river.
  


18             I don't think I can explain it any more
  


19   clearly than that.
  


20       Q.    I understand what you're saying.  You're not
  


21   answering my question.
  


22       A.    That's because I think I've answered it
  


23   multiple times.
  


24                  CHAIRMAN NOBLE:  Joy, can we move on?
  


25                  MS. HERNBRODE:  Okay.
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 1                  CHAIRMAN NOBLE:  Thank you.
  


 2   BY MS. HERNBRODE:
  


 3       Q.    Did you look at Dr. Mearns' journals to see
  


 4   what he might have said about the Verde?
  


 5       A.    No, I did not.
  


 6       Q.    Did you spend any time at the Smithsonian in
  


 7   your research?
  


 8       A.    No, I did not.
  


 9                  MS. HERNBRODE:  Okay.  I think that's
  


10   all I have.
  


11                  CHAIRMAN NOBLE:  Is there anyone else
  


12   who --
  


13                  John, certainly.  Do we need a moment
  


14   for takedown?  I'm sorry, that was an inappropriate
  


15   term, but --
  


16                  MS. HERNBRODE:  It would be lovely if we
  


17   could have one, Mr. Chair.
  


18                  CHAIRMAN NOBLE:  Thank you.  We will.
  


19                  MR. HELM:  And I need to set up, too.
  


20                  CHAIRMAN NOBLE:  Let's take 10 minutes.
  


21                  (A recess was taken from 2:33 p.m. to
  


22   2:51 p.m.)
  


23                  CHAIRMAN NOBLE:  If we're ready to
  


24   begin, we're ready.
  


25                  Let's begin.
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 1                     CROSS-EXAMINATION
  


 2   BY MR. HELM:
  


 3       Q.    Good afternoon, Doctor.
  


 4       A.    Good afternoon.
  


 5       Q.    Nice to see you again.
  


 6       A.    Uh-huh.
  


 7       Q.    Just for the record, my name is John Helm,
  


 8   and I represent the Maricopa County and its Flood
  


 9   Control District.
  


10       A.    Yes, I recall.
  


11       Q.    Okay.  Just a couple of questions, and I'm
  


12   going to bounce around a little, regrettably, here to
  


13   try and avoid covering the same ground that everybody
  


14   else has covered, okay?
  


15       A.    Okay.
  


16       Q.    Your expertise is in history?
  


17       A.    Yes, American history, with emphasis on the
  


18   American West and environmental history.
  


19       Q.    Okay.  Any emphasis on water?
  


20       A.    My Ph.D. dissertation dealt with and
  


21   subsequently the book that I derived out of it dealt
  


22   with the history of water disputes on the Rio Grande
  


23   between Southern New Mexico and Western Texas.
  


24       Q.    How about history of water in Arizona?
  


25       A.    Other than the work that I have done here,
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 1   no.
  


 2       Q.    As a historian, do you also claim to be an
  


 3   expert in the historical end of how the federal
  


 4   judiciary went about determining cases for navigability
  


 5   for title purposes?
  


 6       A.    No, I am not an expert in that.
  


 7       Q.    Now, as part of your historical studies here,
  


 8   did you attempt to determine historically what the
  


 9   natural condition of the river would be?
  


10       A.    I tried to cover chronologically as far back
  


11   before statehood as possible, and the further back you
  


12   go, the closer you get to ordinary and natural
  


13   circumstances.  But if you're asking about whether I
  


14   tried to -- I guess this is something hydrologists
  


15   do -- recalculate in water that was taken out for
  


16   irrigation and derive conclusions from that, no, I did
  


17   not do that.
  


18       Q.    Okay.  The same question for natural.
  


19       A.    The same answer.
  


20       Q.    In the historical context, did you attempt to
  


21   determine what the ordinary flow of the Gila River --
  


22   or, I'm sorry, the Verde River was?
  


23       A.    No.  I attempted to show what the various
  


24   people who encountered the Verde -- the Gila -- not --
  


25   the Gila, you mean, or the Verde?
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 1       Q.    The Verde.  I'm sorry.
  


 2       A.    Yeah.  What they -- how they described the
  


 3   river or commented about it or otherwise conveyed their
  


 4   views about the river over time.
  


 5       Q.    So it's fair to say you didn't render any
  


 6   opinions that are your opinions on the ordinary
  


 7   condition of the Verde River?
  


 8       A.    That's correct.
  


 9       Q.    The same questions for the natural condition
  


10   of the Verde River.
  


11       A.    That's correct.
  


12       Q.    As part of your historical research, did you
  


13   make an attempt to determine any depths of the Verde
  


14   River at any place?
  


15       A.    Historically?
  


16       Q.    Historically.
  


17       A.    Other than what the settlers and surveyors
  


18   and other historical parties said in the documents that
  


19   they created, no, I did not.
  


20       Q.    So you were just laying out what other people
  


21   said about the Verde River for the Commission to read
  


22   and make their own decisions about?
  


23       A.    Exactly.
  


24       Q.    Forgetting the period back in the 1600s or
  


25   whatever, when some of the Spanish were wandering
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 1   around Arizona, how far back does your historical
  


 2   research go, in terms of time, after what the Winkleman
  


 3   court called civilization arrived here?
  


 4       A.    I think, you know, without looking back at my
  


 5   report or PowerPoint, I couldn't say for sure, but my
  


 6   guesstimate would be 1860s or 1870s.  Not too much
  


 7   earlier than that.
  


 8       Q.    Okay.  Do you have a historical opinion about
  


 9   when the Verde River would have been in its natural
  


10   condition?
  


11       A.    I would imagine before the earliest
  


12   irrigation canals were taken out.  It would be close to
  


13   it.
  


14       Q.    And when was that?
  


15       A.    1860s or 1870s, but I'm just guessing, based
  


16   on some of the patents that I looked at.  I haven't
  


17   looked at those patents, patent files, in quite a
  


18   while, so my memory may be foggy.
  


19       Q.    1850, 1860, somewhere in there is when
  


20   irrigation started, and so it would have been pre that
  


21   date, in rough terms?
  


22       A.    Rough terms, yes.
  


23       Q.    The same for the natural condition of the
  


24   river?
  


25       A.    Yes.
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 1       Q.    Do you know how long it took from the time
  


 2   that irrigation out of the river is first commenced
  


 3   until the Verde River was completely appropriated?
  


 4       A.    No, I don't know the answer to that.
  


 5       Q.    Didn't do any research on that?
  


 6       A.    No.
  


 7       Q.    Did you do any research on when the various
  


 8   irrigation canals were built?
  


 9       A.    No.
  


10       Q.    So you don't have any opinions about how much
  


11   water irrigators were taking out at any given time?
  


12       A.    Other than just the general descriptions
  


13   provided by the historical parties themselves.
  


14       Q.    You knew that they were taking water out?
  


15       A.    Yes.
  


16       Q.    You knew that they built those canals to take
  


17   water out?
  


18       A.    Right.
  


19       Q.    But you don't know the quantities and when
  


20   they took it out or anything like that?
  


21       A.    Right.
  


22       Q.    And is it also fair to say that you didn't do
  


23   any historical work on the location of the river
  


24   channels that comprise the Verde River at any
  


25   historical time?
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 1       A.    Well, to the degree that those homestead
  


 2   patent maps that were done by Salt River cartographics,
  


 3   those illustrated where the channel was located at
  


 4   various points in historical time.  And so to the
  


 5   degree that those showed the Verde channel as of the
  


 6   time of the General Land Office surveys; also as to the
  


 7   time of the Forest Service maps, which were about the
  


 8   time of statehood; and also as of the time of the
  


 9   earliest topographic maps, which varied, but generally
  


10   were early 20th century.  But I didn't set out to try
  


11   and specifically document it.  That was just in order
  


12   to be sure that I got all the homestead patents that
  


13   touched those channels.
  


14       Q.    Those three maps, for lack of a better word,
  


15   that you used to create your blue drawings --
  


16       A.    Right.
  


17       Q.    -- can you give me specifically the year that
  


18   each map was produced?
  


19       A.    The U.S. GLO surveys are discussed in my
  


20   report, and those years varied depending on the
  


21   township you were in; but I believe I pointed out the
  


22   years in my PowerPoint presentation.  So they're not
  


23   all going to be the same year, but they would be
  


24   pre20th century or prestatehood.
  


25             The Forest Service maps, my recollection is,
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 1   is that they were around somewhere in the neighborhood
  


 2   of 1913 to 1917.
  


 3             And the USGS topos, the U.S. Geological
  


 4   Survey did not start making topographic maps until the
  


 5   very early 20th century.  And, again, like the General
  


 6   Land Office survey plats, the topographic maps that
  


 7   cover the Verde River are different for different
  


 8   segments of the river; but I believe I put in my report
  


 9   a list of the topographic maps and when they were
  


10   created for the different parts of the Verde River.
  


11       Q.    What's your spread for that?  Do you
  


12   remember?
  


13       A.    The USGS?
  


14       Q.    19-something to 19-something else?
  


15       A.    The USGS topos?
  


16       Q.    Yeah.
  


17       A.    The earliest ones that I know of anywhere in
  


18   the western United States started about 1902.  I don't
  


19   recall on the Verde specifically, but I would imagine
  


20   it would have been in the 1900 to 1910 or 1915,
  


21   somewhere in that range; but they weren't all done at
  


22   the same time anyway.
  


23       Q.    I understand.
  


24       A.    So somewhere in that area.
  


25       Q.    Okay.  And the earliest date of any of that
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 1   would have been some of the surveys that started in
  


 2   1873, I think it was?
  


 3       A.    That's correct.
  


 4       Q.    And they're at different times working their
  


 5   way up too, aren't they?
  


 6       A.    Right, and some of them were poststatehood.
  


 7       Q.    Yeah.
  


 8             So what we have in those maps is a
  


 9   demonstration of various drawings of the Verde River
  


10   that all occurred at some point after diversion had
  


11   started, right?
  


12       A.    Most of them, yes.
  


13       Q.    Okay.  And when you get to -- I mean you pick
  


14   the date in the 19th century.  At some point you
  


15   reached a point where the Verde was fully appropriated,
  


16   correct?
  


17       A.    Yes.
  


18       Q.    And you just don't know what that day is?
  


19       A.    That's correct.
  


20       Q.    And in doing your historical research on
  


21   those with the SRP cartographic people or by yourself,
  


22   did you attempt to make any adjustments to those maps
  


23   that you were using to restore the water that had been
  


24   diverted by irrigation?
  


25       A.    No.  I just used the maps the way they were
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 1   drawn, and then cartographics, Salt River
  


 2   cartographics, overlaid them on the map and put them
  


 3   all together and added the homestead patents on top.
  


 4       Q.    So it's fair to say that none of those maps
  


 5   reflect the natural and ordinary condition of the Verde
  


 6   River?
  


 7       A.    They reflect what was there at the time the
  


 8   maps were done.
  


 9       Q.    And some, using the same information, reflect
  


10   a range of dates?
  


11       A.    Yes, they do.
  


12       Q.    I know you say you're not a hydrologist or
  


13   any of that rigamarole, but you sat around here for a
  


14   number of days and you've heard terminology used, and
  


15   one term you've heard is braided river?
  


16       A.    Yes.
  


17       Q.    And does the evidence that you compiled tell
  


18   you that the citizens along the Verde River thought it
  


19   was a braided river?
  


20       A.    I didn't see anything in the historical
  


21   record.  There might have been some -- let me correct
  


22   that.  There might have been something in some of these
  


23   government reports where one of the people from the
  


24   Bureau of Reclamation or from the Geological Survey
  


25   might have commented that this river had multiple
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 1   channels.
  


 2             But other than that, the residents
  


 3   themselves, I didn't see any commentary about the
  


 4   residents talking about multiple channels.
  


 5       Q.    If they had multiple channels, at least based
  


 6   on your pictures, there weren't a lot of them, were
  


 7   there?
  


 8       A.    I don't know.  The pictures -- there were
  


 9   very few pictures, historical photographs, available of
  


10   the Verde, and obviously each one is a very small
  


11   microcosm of a particular area.  So why the pictures
  


12   were taken where they were taken is anybody's guess.
  


13       Q.    The blue maps don't show a lot of braiding,
  


14   do they?
  


15       A.    No.
  


16       Q.    Now, my recollection is several times in your
  


17   report I've heard you use the term erratic when
  


18   describing the Verde River; fair?
  


19       A.    Yes.
  


20       Q.    I want your definition of the word erratic.
  


21       A.    Erratic --
  


22       Q.    As you used it in your report.
  


23       A.    Erratic would mean to me that it not only was
  


24   potentially not in the same location due to changes in
  


25   flow or flood events or other circumstances, and
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 1   likewise, that the volume of water that was coming down
  


 2   the river was not constant and varied greatly.  Either
  


 3   one or both of those characteristics.
  


 4       Q.    And am I being fair in saying you think the
  


 5   Verde River is erratic for all those reasons?
  


 6       A.    Yes.
  


 7       Q.    And you argue that that's what the citizens
  


 8   thought also, right?
  


 9       A.    Based on their descriptions and those of the
  


10   government reports and the other documents.
  


11       Q.    You didn't use any gage data to make any of
  


12   your decisions, did you?
  


13       A.    No.
  


14       Q.    Okay.  You've also used the term unstable;
  


15   fair?
  


16       A.    Yes.
  


17       Q.    Give me your definition of unstable.
  


18       A.    Essentially, the same as erratic, a synonym.
  


19       Q.    Did you do anything specific to determine
  


20   whether there was multiple channels on the Verde?
  


21       A.    No, I did not.
  


22       Q.    Is it fair to say that none of the pictures
  


23   that you show depict the Verde River in its ordinary
  


24   and natural condition?
  


25       A.    Since all of those photographs were taken
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 1   post, say, the 1860s, I would say that that's a fair
  


 2   assumption.
  


 3       Q.    Thank you.
  


 4             Now, you've also in your report, and I
  


 5   believe even in your testimony, used the terminology
  


 6   commercial navigation?
  


 7       A.    Yes.
  


 8       Q.    Define for me what you mean in your report
  


 9   and in your testimony when you use that terminology.
  


10       A.    Well, as I said in my testimony, I'm not a
  


11   lawyer, but my understanding of the U.S. Supreme Court
  


12   case, The Steamer Daniel Ball said that to be
  


13   considered navigable, a stream or a river had to be
  


14   reliable for carrying commerce.
  


15       Q.    So commercial navigation means to you a river
  


16   reliable for carrying commerce?
  


17       A.    Yes.
  


18       Q.    And you've used part of that phrase anyway
  


19   several times, the word reliable.
  


20       A.    Yes.
  


21       Q.    Define for me what you mean when you use the
  


22   word reliable in this context.
  


23       A.    Well, again, I'm not an attorney or a judge,
  


24   but my understanding of some of the court cases that
  


25   post-Daniel Ball deal with the issue of navigability
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 1   for title purposes said that simply because commerce
  


 2   could be carried on on a river at any one particular
  


 3   time did not make it reliable; but that it had to be on
  


 4   regularly expected times so that parties who wanted to
  


 5   carry on commerce could understand that they would be
  


 6   able to do so predictably.
  


 7       Q.    You keep throwing out buzzwords, so what does
  


 8   regularly expected time mean to you?
  


 9       A.    That's only my recollection of the cases that
  


10   I've looked at many years ago.
  


11       Q.    You don't understand what that terminology
  


12   means in those cases?
  


13       A.    No, I don't.  I don't remember.
  


14       Q.    And for that matter, you don't understand
  


15   what the wording commercial navigation used in those
  


16   cases meant, true?
  


17       A.    That's correct, because my goal was not to
  


18   address legal issues.  My goal was to set forth the way
  


19   the historical parties perceived the Verde River over
  


20   time.
  


21       Q.    Just off the top of your head, can you give
  


22   me five primary sources that use the terminology
  


23   commercial navigation in discussing the Verde River?
  


24       A.    No, I can't do that off the top of my head.
  


25       Q.    Do you know one?
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 1       A.    I couldn't do that either.
  


 2       Q.    Okay.  There weren't any, were there?
  


 3       A.    Commercial navigation on the Verde?
  


 4       Q.    Yeah.
  


 5       A.    I don't think there were.  I think it would
  


 6   have shown up in the historical records if there had
  


 7   been.
  


 8       Q.    I agree with you.  It didn't, did it?
  


 9       A.    Not as far as I remember.
  


10       Q.    As a historian, or at least in your
  


11   perspective as the historian that's here, tell me how
  


12   the terminology or how you thought the terminology
  


13   commercial navigation was different than plain old
  


14   navigation.
  


15       A.    Well, again, this is not intended to be a
  


16   legal definition, but commercial navigation to me would
  


17   mean boats carrying products that could be sold
  


18   elsewhere or carrying components of things that needed
  


19   to be assembled or crops or, in other words, things
  


20   that were going to be useful to parties other than the
  


21   people who were actually in the boat.
  


22       Q.    So using a boat to go from A to B, in your
  


23   mind, doesn't qualify as the type of navigation that a
  


24   court or a commission could use to determine the river
  


25   was navigable?
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 1       A.    That would call for a legal opinion.  I can't
  


 2   offer that.  I'm not trained as a lawyer.
  


 3       Q.    And as a historian, you're not concluding
  


 4   that?
  


 5       A.    Not concluding what?
  


 6       Q.    That just going from A to B doesn't qualify
  


 7   as an element to be used in determining navigation of a
  


 8   river, whether it's navigable or not.
  


 9       A.    Again, I think that's a legal conclusion.
  


10   And I would have to see -- if you're talking about a
  


11   boat going from A to B, I would have to see the
  


12   historical document that described the boat going from
  


13   A to B to be able to render any opinion about that
  


14   document.
  


15       Q.    Did you see that one about the Day brothers?
  


16       A.    That's correct.
  


17       Q.    What do you think about that one?
  


18       A.    I don't remember what the Day brothers were
  


19   doing, other than it sounded like, to me, perhaps a
  


20   joyride.
  


21       Q.    Yeah, they were doing a little trapping,
  


22   weren't they?
  


23       A.    Oh, was that true?  Okay, trapping then.
  


24   Then I would also want to see if they were trapping in
  


25   order to sell the stuff or if they were doing it for
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 1   themselves.
  


 2       Q.    Well, they either gave it away -- they didn't
  


 3   take it home, did they?
  


 4       A.    Again, I don't remember the article,
  


 5   specifically.
  


 6       Q.    Okay.  Now, again, with your historical hat
  


 7   on, in determining navigability, does trade and travel
  


 8   on a river have to happen together?
  


 9       A.    Trade and travel?
  


10       Q.    Yeah.
  


11       A.    Again, I think that would be something for a
  


12   court to decide, or it may have already been addressed
  


13   in court decisions.  I don't know.
  


14       Q.    You didn't or are not attempting to do any
  


15   evaluation historically of the components that were
  


16   necessary to make a determination of navigability for
  


17   title purposes?
  


18       A.    No.  I was just simply conveying what the
  


19   various parties who had interactions with the Verde
  


20   River, how they describe those interactions or what
  


21   they did in relation to the Verde.
  


22       Q.    Okay.  The sense I got is that you at least
  


23   claim to look at a lot more things than what you list
  


24   in your report.
  


25       A.    That's true.
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 1       Q.    Okay.  How would the Commission, if it so
  


 2   desired to retrace your steps to verify any of your
  


 3   commentary, how would they go about doing that with
  


 4   just your report in hand?
  


 5       A.    I can offer you a description of -- I think I
  


 6   did put in my methodology in the introduction of my
  


 7   report, but I'll explain that again, if you would like.
  


 8       Q.    Oh, no, I've read your methodology.  Alls I'm
  


 9   saying is are you saying that if the Commission wants
  


10   to verify this great body of evidence that you claim to
  


11   have looked at to come up with your conclusions,
  


12   they're going to have to take the terminology
  


13   descriptions that you used in that portion of your
  


14   report and retrace those steps?
  


15       A.    The most reliable documents or the ones that
  


16   were the most descriptive are the ones that are cited
  


17   in the footnotes, the ones that I thought were the most
  


18   useful for describing the Verde River from the point of
  


19   view of the early people along the river.
  


20             But there was a much larger body of
  


21   historical material that I originally culled from
  


22   various archives; and then of that body of historical
  


23   material, I abstracted out a smaller universe into a
  


24   computer database of documents that I thought
  


25   potentially might be useful or particularly
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 1   descriptive.  And then as I put together the final
  


 2   report from those abstracts, it was an even smaller
  


 3   universe of documents; and those are the ones that
  


 4   wound up in the footnotes.
  


 5             So in my view, as a historian, those are
  


 6   either the most descriptive or most useful documents in
  


 7   describing the Verde River from the historical parties'
  


 8   points of view.
  


 9       Q.    Okay.  So if we assemble those documents, can
  


10   we forget about the rest of them, and if the documents
  


11   that you listed don't back up your claims, we can
  


12   conclude that you were wrong?
  


13       A.    You also have to look at the other ones that
  


14   were in my abstracts, because sometimes I used one
  


15   particular document as an example.  I might have had
  


16   three or four that were very close in terms of what a
  


17   particular description was, and rather than be
  


18   redundant, I simply picked one of them as the most
  


19   representative.
  


20             So if you wanted to conclude that I was
  


21   wrong, you would have to look at not only everything in
  


22   the footnotes, the original documents, but you would
  


23   also have to look at all the other ones that I
  


24   abstracted.
  


25       Q.    Okay.  So how does the Commission look at all
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 1   the ones you've abstracted?
  


 2       A.    They can have a copy of my database, assuming
  


 3   the counsel for Salt River Project would like it, agree
  


 4   with that; and they can see the abstracts, and those
  


 5   abstracts also show the sources of where that material
  


 6   came from, the Archives and so on.
  


 7       Q.    And if there's anybody in this room who might
  


 8   want to do that checking, can they get the same kind of
  


 9   information?
  


10       A.    I would have to consult with counsel for Salt
  


11   River Project.
  


12       Q.    You've been an expert witness before in
  


13   court, haven't you?
  


14       A.    Quite a few times, both in State and Federal
  


15   Court.
  


16       Q.    Do you have to produce all that kind of
  


17   information when you're acting as an expert witness in
  


18   a court?
  


19       A.    Yes, I do, and I have.
  


20       Q.    Okay.  And you've given that information to
  


21   your counsel?
  


22       A.    I have given -- Salt River Project many years
  


23   ago, as you may recall from my deposition in a Maricopa
  


24   County case, many years ago the Salt River Project
  


25   asked that I give them what was then all of my
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 1   collection of paper documents, photocopies.  And since
  


 2   they had paid for the research, effectively those
  


 3   copies were theirs, so I gave them all those documents.
  


 4   And to the best of my knowledge, they are now in the
  


 5   Salt River Project Archives in Phoenix.
  


 6       Q.    Okay.  Do you know whether the Salt River
  


 7   Project has granted access to those archives for
  


 8   anybody involved in these proceedings?
  


 9       A.    I believe, and Mark can correct me if I'm
  


10   wrong, but I believe that you asked for access to those
  


11   materials; and I believe that the Salt River Project
  


12   gave it to you, but I could be wrong.  That's just a
  


13   vague recollection.
  


14       Q.    You are wrong on that.
  


15       A.    Okay.  Well, in any event, Salt River Project
  


16   has all the paper copies.  The digital copies that I
  


17   collected recently, historical newspaper articles and
  


18   photographs, I have those in my computer.  And, again,
  


19   with the advice of counsel, if Mr. McGinnis says it's
  


20   okay, I'll be glad to provide it to the Commission.
  


21       Q.    Okay.  So the only way anybody participating
  


22   in these hearings or from the Commission is going to
  


23   get the stuff is if Mr. McGinnis tells you it's okay to
  


24   give it?
  


25       A.    And I'm assuming he would consult with Salt
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 1   River Project before he consented to that.
  


 2       Q.    From your perspective, as a historian
  


 3   evaluating these commentaries from the various people
  


 4   on-site at the time who were talking about trade or
  


 5   travel, did that trade or travel, in your mind, have to
  


 6   be of a commercial nature to qualify the river as one
  


 7   that could be used for navigation?
  


 8       A.    Again, it's a legal conclusion.  My intent
  


 9   was simply to present the perspective of the parties
  


10   along the river and what they said about the river, and
  


11   then my intent was to let the Commission make their own
  


12   judgments about whether it met the legal definitions of
  


13   navigability for title purposes.
  


14       Q.    In any of your historical research, did you
  


15   consider recreational boating of any kind?
  


16       A.    To the extent that there were some boating
  


17   attempts on the river, I probably -- those may have
  


18   been recreational, if you want to call it that,
  


19   joyriding.  But I saw very, very few of those; and I
  


20   didn't see anything of a regular, historically
  


21   speaking, regular recreational boating activities on
  


22   the river.
  


23       Q.    Okay.  And when you say that historically,
  


24   you mean up to the period 1950, 1960, 1940?
  


25       A.    Approximately the time of statehood.  I do
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 1   have a few photographs poststatehood, but approximately
  


 2   statehood.
  


 3       Q.    Okay.  You haven't done anything to look at
  


 4   modern recreational boating?
  


 5       A.    No.
  


 6       Q.    Do you have an opinion, as a historian, how
  


 7   many times a river would need to be navigated by a boat
  


 8   to become a navigable river?
  


 9       A.    Again, that would be a legal conclusion that
  


10   I'm not in the position to be able to make.
  


11       Q.    When you did your historical analysis, did
  


12   you attempt to analyze the river on any kind of a
  


13   segment-by-segment basis?
  


14       A.    No, I did not.
  


15       Q.    So you just looked at it as one big river?
  


16       A.    Well, that was of necessity, because the
  


17   historical documents themselves, it was hit or miss.
  


18   You know, there weren't an equal number of documents
  


19   addressing each particular part of the river.  They
  


20   weren't necessarily the same types of documents
  


21   everywhere.  It's what I could find.
  


22       Q.    But you could have made three piles, for
  


23   example, if you wanted to, and said, one, this is the
  


24   lower, this is the middle, and this is the upper,
  


25   right?
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 1       A.    I could have.  But I believe most of the
  


 2   organization of my report, within types of documents
  


 3   within those categories, it's primarily chronological.
  


 4       Q.    When you were doing your historical reviews
  


 5   of the Verde, did you come across any portions of the
  


 6   river that, as you looked at it, you said, wow, to get
  


 7   past this portion I'm going to have to portage?
  


 8       A.    Certainly Verde Falls, the photograph that I
  


 9   have of it there.  And other areas, I'm not a boating
  


10   expert, but some of those other photographs, to me, as
  


11   an amateur who, you know, might want to attempt it, I
  


12   would assume that some of those other areas appeared
  


13   fairly shallow and would be difficult for me to get
  


14   past.
  


15       Q.    You're talking about the riffles that you
  


16   were showing in some of your pictures?
  


17       A.    The riffles or gravel bars or whatever.
  


18       Q.    I take it that Verde Falls would be the
  


19   biggest one that you mentioned?
  


20       A.    I would not attempt to go through there.
  


21       Q.    No, neither would I.
  


22       A.    No.
  


23       Q.    But that would be the biggest obstruction in
  


24   the river that you're aware of?
  


25       A.    Yes, and particularly from the other
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 1   descriptions that I've heard of it from other parties
  


 2   testifying.
  


 3       Q.    About how long, how far do you think it is
  


 4   from the top of Verde Falls, where people would have to
  


 5   get out to portage, to where they could put their boat
  


 6   in below the falls?
  


 7       A.    I don't know.  I think Mr. Fuller described
  


 8   it as a matter of 10 or 20 or 30 or 40 feet.  I don't
  


 9   remember precisely.  It wasn't a long distance, though.
  


10       Q.    And would it be fair to say, at least in your
  


11   mind as a historian, that would have been the longest
  


12   portage on the Verde River?
  


13       A.    I don't know about any of the other
  


14   obstructions on the river.
  


15       Q.    I have to ask you these two questions from
  


16   our prior experience.
  


17             Did you ever get around to reading Oklahoma
  


18   versus the U.S. or Oklahoma versus Texas, depending on
  


19   which designation you like?
  


20       A.    No, I have not yet read it.
  


21       Q.    How about the Holt State Bank case?
  


22       A.    No, I have not.
  


23       Q.    Other than that 1931 Utah case, have you read
  


24   any other Supreme Court decision?
  


25       A.    About navigability?
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 1       Q.    Yeah.
  


 2       A.    I think there's a Supreme Court decision
  


 3   involved lakes in Alaska and whether they were
  


 4   considered -- I couldn't cite it to you, but whether
  


 5   they were considered commercially navigable because of
  


 6   biplanes that would bring in commerce and land on the
  


 7   lakes.  And I believe the State of Alaska claimed that
  


 8   those lakes were, therefore, navigable because commerce
  


 9   was coming in and landing on the lake.
  


10             And my recollection is, is that the outcome
  


11   of that case was the U.S. Supreme Court said that this
  


12   was really not a body of water that was conveying
  


13   commercial products from Point A to Point B simply
  


14   because the plane was landing there.  It was not like a
  


15   boat would be.  And I've read that one.
  


16             And I believe I read one or two cases that
  


17   indicated that because you could put a ferry boat in a
  


18   particular river, that was not necessarily an
  


19   indication of navigability; that it could be considered
  


20   an indication that you could put a boat in, but it was
  


21   not conveying commerce from Point A to Point B because,
  


22   effectively, you're avoiding the river the same way a
  


23   bridge would.
  


24             But those are generalities, and I read those
  


25   a long time ago, and I couldn't give you citations.
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 1       Q.    When you first started testifying here, it's
  


 2   my recollection that you mentioned something about your
  


 3   testimony on the Gila and how it was to carry over and
  


 4   be incorporated with your testimony here.  Do you
  


 5   recall that?
  


 6       A.    On the Gila?
  


 7       Q.    Yeah.
  


 8       A.    I think what I was talking about was the
  


 9   general discussion of how federal surveys were carried
  


10   out, which was equally applicable to either river,
  


11   meaning the survey manuals and what the surveyors were
  


12   supposed to report under the different manuals, and the
  


13   same with the homesteading process, what laws governed
  


14   that process and how one went about getting a
  


15   homestead.  But I don't -- I think that's the only part
  


16   that I was talking about carrying over, unless you're
  


17   thinking about something else.
  


18       Q.    No, I'm not.  I'm just trying to get it
  


19   straight in my mind what you're carrying over.
  


20       A.    No, that was it.
  


21       Q.    And so it would simply be your prior
  


22   testimony on the federal surveys?
  


23       A.    And the homestead patenting process and then
  


24   the general methodology of how I went about my
  


25   research, which is similar for both rivers.
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 1       Q.    Okay.  Now, I noticed a little difference in
  


 2   your testimony, and I'm curious.  You used a new word
  


 3   on me, probative.
  


 4       A.    Oh, I learned a big word.
  


 5       Q.    I could see that.  And my first question was
  


 6   who taught you that word?
  


 7       A.    I've heard it used by lawyers in the past.
  


 8   And, you know, I probably shouldn't have used it,
  


 9   because it sounds too legal, but...
  


10       Q.    Well, tell us what you meant when you used
  


11   that word in talking about the surveys.
  


12       A.    Just that they should be considered strongly
  


13   as useful information in helping to determine whether a
  


14   river was or was not navigable; but in and of
  


15   themselves, they did not prove whether a river was or
  


16   was not navigable.
  


17       Q.    And that's at least a small change in
  


18   position from what you said in the Gila testimony,
  


19   correct?
  


20       A.    I don't think so.  I think I -- maybe I
  


21   didn't use the word probative.
  


22       Q.    Well, I know you didn't do that.
  


23       A.    But I do think I indicated that the surveys
  


24   were certainly strong indication of what the surveyors
  


25   thought about the Gila River with regard to the
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 1   question of navigability.
  


 2       Q.    Sure.  My recollection is you put them right
  


 3   up there as the most important piece of evidence the
  


 4   Commission has to look at it.  Is that fair?
  


 5       A.    I would say it's one of the most important.
  


 6       Q.    And you still haven't read those two lousy
  


 7   Supreme Court cases --
  


 8       A.    No, I have not.
  


 9       Q.    -- that contradict you?
  


10       A.    No.  I do most of my research in nonlegal
  


11   documents.
  


12       Q.    The information that you've conveyed in your
  


13   report, as I understand it, you're not trying to match
  


14   that information to any legal standard that the
  


15   Commission has to apply to make a determination of
  


16   navigability for title; is that fair?
  


17       A.    That's correct.
  


18       Q.    From your historical research on the Verde,
  


19   other than the Verde Falls, what specific obstructions
  


20   to navigability are you aware of?
  


21       A.    None.  I think Mr. Fuller talked a lot about,
  


22   in the upper reaches, trees hanging over the river and
  


23   something called strainers, which I didn't know what
  


24   the term meant until his testimony; and that there were
  


25   other obstacles such as, potentially, beaver dams or
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 1   things like that.  But I'm not aware of any.
  


 2       Q.    You're not aware of them?
  


 3       A.    No, I'm not aware of the specifics of that,
  


 4   no.
  


 5       Q.    You can't verify that there's any
  


 6   obstruction, other than Verde Falls, on the Verde River
  


 7   from its headwaters to where it ties in with the Salt
  


 8   River?
  


 9       A.    Not personally, no.
  


10       Q.    Or as a historian?
  


11       A.    Other than what the historical parties said
  


12   about the river or wrote about the river.
  


13       Q.    Do you have any specific citations from those
  


14   historical parties talking about something that was an
  


15   obstruction to travel?
  


16       A.    I believe at least one of the newspaper
  


17   articles talked about, and it could have been the Day
  


18   brothers' outing, that it was going to be a very
  


19   difficult attempt to go down the river because of
  


20   obstructions in the river; but I don't believe they
  


21   specifically identified where those were.
  


22       Q.    That's just somebody's opinion, like you and
  


23   me trying to go over Verde Falls?
  


24       A.    Yeah.
  


25       Q.    As part of your testimony in the Gila, you


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1691


  


 1   told us that you didn't know the difference between the
  


 2   natural condition and the ordinary condition of the
  


 3   river, and in that case you were talking about the
  


 4   Gila.
  


 5       A.    Yes, because I think those are essentially,
  


 6   according to what I understand of the Winkleman case,
  


 7   legal issues.
  


 8       Q.    Okay.  And is it fair to say then that you
  


 9   still don't know what those terms mean in terms of the
  


10   Verde?
  


11       A.    My understanding from some of the other
  


12   testimony is that natural would mean without any sort
  


13   of manmade obstructions, such as diversion dams or
  


14   things like that; and that ordinary potentially might
  


15   not encompass floods, flood events, or droughts.
  


16             But those definitions I think are either
  


17   largely legal or hydrological.
  


18       Q.    They played no part in what you wrote down
  


19   that the folks were telling us?
  


20       A.    No, because what I wrote down what the folks
  


21   were telling is what the folks were saying about the
  


22   Verde River.  I mean some of them did describe floods,
  


23   and so I wrote down what they said about the floods.
  


24   And some of them did mention diversion dams, so I put
  


25   down what they said about that.
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 1       Q.    In doing that, you didn't make any attempt to
  


 2   separate the evidence into a pile that would be natural
  


 3   conditions and another pile that would be ordinary
  


 4   conditions, correct?
  


 5       A.    No, I did not.
  


 6       Q.    I'm sorry if I asked you this, but do you
  


 7   have an opinion historically on when you can tell me
  


 8   the river was completely diverted?
  


 9       A.    I think you've asked that before.
  


10       Q.    That's why I can't remember.
  


11       A.    I don't know any particular date when it was
  


12   completely diverted.
  


13       Q.    Be fair to say probably when they built
  


14   Horseshoe and that other --
  


15       A.    Bartlett?
  


16       Q.    -- dam, Bartlett?
  


17       A.    Those would certainly be big factors in the
  


18   use of the river.
  


19       Q.    You didn't do any historical research on when
  


20   you would conclude the river to be completely diverted?
  


21       A.    No.
  


22       Q.    Did you compile any list of diversions that
  


23   were built on the Verde?
  


24       A.    No.
  


25       Q.    Did you find any lists that listed all the
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 1   diversions on the Verde?
  


 2       A.    Not that I remember, but that was not my
  


 3   goal, so even if I had seen them, I probably wouldn't
  


 4   have paid much attention to them.
  


 5       Q.    Now, do I recall your telling me on the Gila
  


 6   that you made no attempt to check out the veracity of
  


 7   any of the reports that you happened to find and put in
  


 8   your report?  You just found it, didn't make any
  


 9   decision whether it was true or false, and just stuck
  


10   it in; fair?
  


11       A.    If there had been something that was directly
  


12   contradictory or clearly showed that a report was in
  


13   error, then I would have said that.  But I didn't see
  


14   any such thing in relation to the historical documents
  


15   I used for the Verde.
  


16       Q.    And you didn't try to make any judgments
  


17   yourself on whether they were true or false?
  


18       A.    No, I did not.
  


19       Q.    If a federal patent did not specifically
  


20   state that it was conveying land underlying a river
  


21   that was navigable, would the person the patent was
  


22   granted to get title to the land underlying the river?
  


23       A.    Well, first of all, my understanding, the
  


24   patents themselves would not have actually made such a
  


25   statement one way or the other, because those were
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 1   simply deeds.  The patent files are different, in that
  


 2   they convey descriptions of -- by witnesses about the
  


 3   piece of property being conveyed to the patent holder.
  


 4   I'm not sure if that answered your question.
  


 5       Q.    If I understand what you're saying, you are,
  


 6   in part, saying that no patents ever issued by the feds
  


 7   made specific statements about the conveyance of real
  


 8   property underlying a navigable or nonnavigable body of
  


 9   water?
  


10       A.    I have never seen any such, that type of
  


11   document.  And there are many federal documents that
  


12   appear in a patent file.  It's not just the witness
  


13   affidavits.  There are such things as receipts for
  


14   payment, the application, the original application.
  


15   There can be documents if there's a dispute over a
  


16   parcel.
  


17             And I have probably now -- it's not just in
  


18   relation to the Gila, the Verde, and the Salt River
  


19   that I've used these documents.  I've used these
  


20   documents all over the western United States.  So I've
  


21   seen literally thousands of them.  And I have never
  


22   seen one instance where the Federal Government said
  


23   we're giving you a patent to this land and, by the way,
  


24   part of what we're giving you is under a navigable body
  


25   of water.
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 1       Q.    Okay.  Have you ever read anything, including
  


 2   any cases, that said that if the Federal Government
  


 3   does not specifically state that they are conveying
  


 4   water underlying -- or land underlying a navigable
  


 5   river, those patents will be construed not to convey
  


 6   that land, even though the metes and bounds includes
  


 7   it?
  


 8       A.    No, my goal was simply to show what the
  


 9   Federal Government did in terms of conveying the land;
  


10   and how that's been construed by courts subsequently is
  


11   not what I was attempting to do.
  


12       Q.    Okay.  So you don't know, when the feds gave
  


13   a patent, whether they really were conveying land under
  


14   a navigable river or not?
  


15       A.    That's correct.
  


16       Q.    I think Joy may have asked you this, but I've
  


17   got to make sure.
  


18             Do any of the surveys or the survey notes on
  


19   the lands on the Verde state specifically that the
  


20   river was navigable?
  


21       A.    I think Joy asked it in the converse; did the
  


22   survey notes state that the river was not navigable.
  


23       Q.    Okay.
  


24       A.    And I answered no.  And I would also answer
  


25   no to your question, which is they did not expressly
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 1   state the river was navigable in relation to the
  


 2   meanders of both banks.
  


 3       Q.    Did any of the notes of any of the surveyors
  


 4   state what manual, specifically, they were using to
  


 5   conduct the survey on?
  


 6       A.    My recollection is no.  I'm assuming that
  


 7   they used whatever was the then-current manual, but I
  


 8   don't think they expressly said we're using the 1864
  


 9   manual or the 1894 manual or the 1902 manual.
  


10       Q.    So that's just your assumption based on the
  


11   timing the manual was adopted by the folks in
  


12   Washington?
  


13       A.    Right, and I think I've pointed out that one
  


14   of the surveyors could have either been using the 1902
  


15   manual, which had come out on January 1st, 1902, or if
  


16   it hadn't reached him because of the time of his
  


17   survey, he might have been using the 1894 manual; but
  


18   it didn't make any difference as far as how he reported
  


19   the Verde River.  Both manuals were essentially the
  


20   same.
  


21       Q.    I hate to ask you this question again, but I
  


22   have to do it on a different river.
  


23             Tell me what you understand the terminology
  


24   well-defined natural arteries of internal communication
  


25   to mean in the surveying context.
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 1       A.    I don't know the answer to that question, and
  


 2   I'm not sure the surveyors did either.  I think the
  


 3   surveyors were told -- to me, I understand it to
  


 4   mean -- you're talking about the one bank meanders?
  


 5       Q.    Uh-huh.
  


 6       A.    To me, what it means is that while the river
  


 7   was not navigable in the view of the surveyor, if the
  


 8   surveyors thought that it was useful to show that
  


 9   parties could use the valley of the river, roughly
  


10   paralleling the river, then he should do a one bank
  


11   meander in order to define roughly where this land
  


12   transportation was going that happened to be following
  


13   the valley of the river.
  


14             But I've never seen a specific definition of
  


15   what that meant, and I've never seen any of the
  


16   surveyors saying what that meant to them.
  


17       Q.    As you did in the Gila, in this case did you
  


18   restrict your review of surveys to the interior line
  


19   surveys?
  


20       A.    Yes.
  


21       Q.    And you didn't come across anything in your
  


22   review of those survey notes or the surveys that would
  


23   tell you commentary on the natural and ordinary course
  


24   of the river?
  


25       A.    In those words?
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 1       Q.    Yeah.
  


 2       A.    The closest that anything might come to that
  


 3   would be the general descriptions of the townships that
  


 4   were at the end of each volume of the survey notes.
  


 5   Some of them were better descriptions than others and
  


 6   conveyed more information, but none of them used the
  


 7   phrase natural and ordinary.
  


 8       Q.    And some of those surveys were done after The
  


 9   Daniel Ball came along, weren't they?
  


10       A.    I think quite a few of them were.  I think
  


11   that was 1878, 1879, if I'm not mistaken.
  


12       Q.    Basically, did the SRP cartographics unit do
  


13   the same work on the blue line maps in this case that
  


14   they did for you on the Gila?
  


15       A.    The difference was is that on the Gila the
  


16   reach was a much longer stretch of river, and it just
  


17   proved to be impracticable to be able to try and lay
  


18   out all of the patents for 100 or 120 miles or whatever
  


19   it was.  So there we selected the sections of the Gila
  


20   that were the most heavily settled areas in order to
  


21   plot out where the patents were.
  


22             But on the Verde, we covered the entire
  


23   river.
  


24       Q.    I take it, from some of the other statements
  


25   that you have made here today, that you still consider
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 1   roads near rivers to indicate that the river is not
  


 2   navigable?
  


 3       A.    I think that at least that one newspaper
  


 4   article that I talked about in previous testimony made
  


 5   it very clear that at least in the mind of the editor
  


 6   of the newspaper, the connection was obvious, where he
  


 7   said there was no navigable waterway or river within
  


 8   Yavapai County, but that they did have a very good road
  


 9   system for freight to be hauled.  So I think he was
  


10   connecting the two.
  


11       Q.    Well, I understand you think he was.  But in
  


12   terms of your historical analysis, did you connect the
  


13   two?
  


14       A.    I think it's certainly a piece of information
  


15   that could be considered.
  


16       Q.    Okay.  And you did?
  


17       A.    Yes.
  


18       Q.    In those surveyor notes and things that you
  


19   looked at, oftentimes you see quotations like the
  


20   surveyor saying there's little water or there's lots of
  


21   water or it's deep or it's shallow, right?
  


22       A.    Yes.
  


23       Q.    And is it fair to say that you don't have any
  


24   idea what the surveyor was trying to convey when he
  


25   used those kinds of adjectives?
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 1       A.    Yes, but with a caveat.  The caveat is that
  


 2   as I mentioned earlier, those adjectives only applied
  


 3   to where he was crossing that river on line.  But in
  


 4   terms of what they meant in terms of depth or rate of
  


 5   flow or any of that type of thing, I had no idea
  


 6   what --
  


 7       Q.    Yeah.  His shallow might be your swimming
  


 8   hole?
  


 9       A.    Yes.
  


10       Q.    None of the conclusions that you drew from
  


11   the evidence you laid out in your report were made with
  


12   any attempt to meet any specific legal standard, right?
  


13       A.    Correct.
  


14       Q.    All those conclusions, to the extent that
  


15   they're in your report, are your historical conclusions
  


16   based on whatever it is that you looked at?
  


17       A.    Based on what all the people in those
  


18   documents said about the Verde.
  


19       Q.    What the folks were telling you?
  


20       A.    Yes.  Cumulatively, my opinions were where
  


21   the weight of that evidence fell.
  


22       Q.    When you reviewed the patent portions, none
  


23   of your review was based on any federal or state law,
  


24   correct?
  


25       A.    Well, I did cite the homestead patent law and
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 1   the Desert Land Act as different means of acquiring
  


 2   pieces of the public domain; and with relation to the
  


 3   Desert Land Act, I explained that they had to
  


 4   demonstrate they were irrigating the property in order
  


 5   to get it from the public domain and that that water
  


 6   had to come from a nonnavigable body of water.
  


 7             But as far as interpreting federal statutes,
  


 8   no, I was not doing that.
  


 9       Q.    And that one thing that you did talk about
  


10   just now was your historical legal opinion?
  


11       A.    It's my understanding of what that case has
  


12   meant in terms of what other subsequent court cases
  


13   have said about it.
  


14       Q.    Can you give me any specific citations to any
  


15   case that's construed the Desert Land Act, as you
  


16   understand it?
  


17       A.    I believe it's the -- it's in my report.
  


18   It's right after the block quote.  If you want to give
  


19   me a second, I'll be able to tell you.
  


20       Q.    Go right ahead, because if you have me look
  


21   it up on this computer, we'll be here until tomorrow.
  


22       A.    Yeah, let me find the section on Desert Land
  


23   Act patents.
  


24             It's California Oregon Power Company versus
  


25   Beaver Portland Cement, 295 U.S. 142.  It's a 1935
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 1   case.
  


 2                  COMMISSIONER ALLEN:  What page is that?
  


 3                  THE WITNESS:  I'm sorry?
  


 4                  COMMISSIONER ALLEN:  Page.
  


 5                  THE WITNESS:  Oh, Page 72 of my report.
  


 6                  And then there's also California versus
  


 7   United States, 438 U.S. 645, 1978.
  


 8                  Those were examples of cases that I
  


 9   understood that had interpreted the not and
  


10   nonnavigable phrase to mean that it was coming from the
  


11   river or stream nearby which the patentee wanted to get
  


12   the patent.
  


13   BY MR. HELM:
  


14       Q.    What happens if I have an appropriated right
  


15   on the Gila River and it's navigable, but I got it
  


16   before it was determined to be navigable?
  


17       A.    That, I can't answer.  I don't know the legal
  


18   answer to that or even the practical one, for that
  


19   matter.
  


20                  CHAIRMAN NOBLE:  John, could we take a
  


21   break about here?
  


22                  MR. HELM:  We certainly can.
  


23                  CHAIRMAN NOBLE:  Thank you.  Let's take
  


24   a ten-minute break.
  


25                  (A recess was taken from 3:49 p.m. to
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 1   4:03 p.m.)
  


 2                  CHAIRMAN NOBLE:  We shall begin again.
  


 3                  Dr. Littlefield, it's good to see you
  


 4   back.  Glad you could make it.
  


 5                  Mr. Helm, please go ahead.
  


 6   BY MR. HELM:
  


 7       Q.    A question to make sure I got it right.  Your
  


 8   operating assumption regarding federal and state
  


 9   patents is that the failure of either the feds or the
  


10   state to reserve lands under the Verde means that it
  


11   was their opinion that the Verde was not navigable?
  


12       A.    It was a very large element of that, yes,
  


13   that's my opinion.
  


14       Q.    And that's an operating assumption that you
  


15   had too?
  


16       A.    Yes.
  


17       Q.    And that's not based on any legal opinions
  


18   that you have been given by your counsel regarding how
  


19   federal law affects federal patents and state law
  


20   affects state patents?
  


21       A.    No.
  


22       Q.    Or that you found yourself?
  


23       A.    Correct.
  


24       Q.    Is one of your operating premises regarding
  


25   state patents a conclusion that the State is required
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 1   to reserve any land it receives from the Federal
  


 2   Government under a navigable river or a river that
  


 3   might be navigable?
  


 4       A.    I don't know what the requirements are for
  


 5   the State as far as reserving such lands.
  


 6       Q.    Hopping back again to the erratic discussion
  


 7   we had a little while ago.
  


 8       A.    Uh-huh.
  


 9       Q.    That's erratic in terms of floods, et cetera,
  


10   right?
  


11       A.    Yes.
  


12       Q.    It's not that you -- you can't point me to a
  


13   spot on the Verde River and say, yep, it's erratic
  


14   right there?
  


15       A.    That's correct.
  


16       Q.    And I take it that here on the Verde, you
  


17   still hold to the definition of navigable as requiring
  


18   that the transport be regular, reliable, and for a
  


19   commercial purpose?
  


20       A.    Well, that's my understanding of the legal
  


21   definition.  I was not attempting to define the Verde
  


22   myself, but that's what I understand various court
  


23   cases have established.
  


24       Q.    The court cases that you have read, that's
  


25   what you think they tell you?
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 1       A.    Yes.
  


 2       Q.    As a nonlawyer?
  


 3       A.    Correct.
  


 4       Q.    Is it fair to still say that you are not
  


 5   aware of any river in the United States that has been
  


 6   declared not navigable because of sandbars?
  


 7       A.    I don't know anything about that.
  


 8       Q.    Regarding your report and your boat
  


 9   discussion, such as it was, on the Colorado or the --
  


10   did you have any evidence of the boats that were used
  


11   on the Verde?
  


12       A.    I don't recall specific descriptions for
  


13   those limited occasions when people tried to boat it,
  


14   other than the one that comes to mind is the guy that
  


15   tried to use the railroad ties to put together a raft
  


16   of sorts to go out and repair the railroad bridge and
  


17   the telegraph pole.  But I don't recall descriptions of
  


18   the other boats.  There is a picture of the one near
  


19   Fort Verde, which appears to be something comparable to
  


20   a rowboat or something like that.
  


21       Q.    Little flat bottom boat?
  


22       A.    Flat bottom boat, something like that.
  


23       Q.    And it would be those kind of boats that you
  


24   would perceive, from your review of the boats on the
  


25   Colorado and the picture, were the kind of boats that
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 1   probably were used on the Verde, if they were used at
  


 2   all?
  


 3       A.    If they were used at all.
  


 4       Q.    That's what we're here to decide, right?
  


 5       A.    Right.
  


 6       Q.    Do you or did you come across any size
  


 7   requirement for boats; in other words, if a boat isn't
  


 8   20 feet long, it can't be used as a boat to measure
  


 9   navigability by?
  


10       A.    The only descriptions that I found was the
  


11   J.C. Ives opinion that he thought the boat on the
  


12   Colorado needed 2 feet.  But with regard to the Verde,
  


13   I didn't see any specific descriptions of what the
  


14   requirements would be.
  


15       Q.    Okay.  You didn't do any historical research
  


16   yourself to determine what kind of boats would be in
  


17   existence historically?
  


18       A.    On the Verde?
  


19       Q.    Yeah, for the use on the Verde.
  


20       A.    Other than the ones that were described in
  


21   the newspaper articles, but they -- other than the
  


22   railroad tie boat.  The other ones I don't think were
  


23   described in terms of their characteristics.
  


24       Q.    So is it fair, if we don't have any
  


25   description, actually, of boats that were used on the
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 1   Gila, to find boats that were used on the Salt or the
  


 2   Gila?  I'm sorry, I misspoke.  That were used on the
  


 3   Verde.  Can I take boats from the Salt and the Gila and
  


 4   say those were the kind of boats that would have been
  


 5   used on the Verde if it was navigable?
  


 6       A.    To the extent that the rivers are comparable,
  


 7   they probably would have used similar types of boats,
  


 8   if they were using those kinds of boats on the Verde.
  


 9       Q.    Okay.  Did you feel that those rivers were
  


10   kind of comparable?
  


11       A.    Not completely.  I think the Gila was more
  


12   erratic and bigger channel during floods, and at least
  


13   that's my recollection.
  


14             I think the Verde, as some of the other
  


15   testimony has indicated, is perhaps more confined in
  


16   some of the areas than the Gila was.
  


17       Q.    How about for boat comparison; is it fair
  


18   enough for --
  


19       A.    I think the boats would have been comparable,
  


20   if they were used at all on the Verde.
  


21       Q.    Sure.  Regarding your prior testimony on the
  


22   Gila, is there anything that you want to disavow now
  


23   that you said in the Gila that you have subsequently
  


24   said, boy, I shouldn't have said that?
  


25       A.    No.
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 1       Q.    So you still stand firm, and to the extent
  


 2   that the testimony would be applicable on the Verde,
  


 3   you would stand firm with it on the Verde?
  


 4       A.    Yes.
  


 5       Q.    Did I understand you to say that you were
  


 6   here for Jon Fuller's testimony?
  


 7       A.    I was here for four days in December, and I
  


 8   was not here for the Friday of that week, and I don't
  


 9   recall whether he was finished by Thursday.  But to the
  


10   extent that he was finished, then I would have been
  


11   there for all of that.
  


12       Q.    Okay.  To the extent that you heard his
  


13   testimony, did you have any disagreements with any of
  


14   it regarding boats?
  


15       A.    Regarding boats?
  


16       Q.    Yeah.
  


17       A.    You mean the historical types of boats and
  


18   things?
  


19       Q.    Yeah.
  


20       A.    I think what he showed about historical boats
  


21   is probably what the historical record showed about
  


22   historical boats.  In other words, I don't think he
  


23   fictionalized that material.  I think the historical
  


24   ads and all looked legitimate to me and the
  


25   descriptions looked legitimate.
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 1       Q.    You accept his testimony on that?
  


 2       A.    On that point, sure.
  


 3       Q.    Now, I realize that you aren't going to
  


 4   comment on his hydrology, and he probably won't comment
  


 5   on your history, other than boats.
  


 6       A.    Well, he had some history in his presentation
  


 7   as well; but, yeah, I'm not going to comment on his
  


 8   hydrology or his legal opinions as well.
  


 9       Q.    Did he have any history on his opinions that
  


10   gave you heartburn on the Verde?
  


11       A.    No.  He offered some historical documents.
  


12   As I recollect, I think it was the Day brothers'
  


13   boating journey.  And I do remember the historical
  


14   boats piece more, the description, which I think
  


15   actually was extracted from the Gila testimony or maybe
  


16   it was a separate PowerPoint.
  


17             But I don't have any bones to pick with the
  


18   historical materials that he used or the ads.
  


19       Q.    Did you do any historical research on the
  


20   Verde for at least what the court in the Winkleman
  


21   decision classified as untouched by civilization, that
  


22   time period?
  


23       A.    No.  I just looked at what the historical
  


24   documents and historical parties said about the Verde.
  


25       Q.    So you don't have any opinions about whatever
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 1   the historical term for that is?
  


 2       A.    No.
  


 3       Q.    You referenced a lot of materials in your
  


 4   report dealing with flooding?
  


 5       A.    Yes.
  


 6       Q.    You're aware that Winkleman tells the
  


 7   Commission that flooding is not an ordinary
  


 8   characteristic of a river?
  


 9       A.    That's my understanding of Winkleman, yes.
  


10       Q.    Okay.  So tell me what your purpose is in
  


11   including flooding events for the Commission.
  


12       A.    Simply that there were, not regular floods,
  


13   but that there were -- that they were not uncommon; and
  


14   that these floods had an impact on the ability to carry
  


15   out boating at the time of the flood, and that the
  


16   floods also had an impact on the channel and nearby
  


17   lands, which in turn would have affected boating on the
  


18   river.
  


19       Q.    Okay.  Are you stating that floods that
  


20   occur -- well, let me back up.
  


21             All rivers have floods at some point; fair?
  


22       A.    Yes.
  


23       Q.    Is your argument that the Verde River has
  


24   more floods than the average river?
  


25       A.    I don't know whether it does or not.
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 1       Q.    So you're just looking at the fact that,
  


 2   yeah, the Verde River has floods?
  


 3       A.    Correct.
  


 4       Q.    And your conclusions regarding floods or the
  


 5   statements that you put in there are just there
  


 6   because, like every other river, the Verde has floods?
  


 7       A.    And that the local population probably would
  


 8   have seen this as a hindrance to carrying on boating on
  


 9   the river, both because of the -- as the flood was
  


10   going on, as well as due to the results of that
  


11   flooding.
  


12       Q.    Sure, no different than the local population
  


13   around any river?
  


14       A.    Yes.
  


15       Q.    A flood is an inconvenience if you live next
  


16   to the river?
  


17       A.    Yes.
  


18       Q.    Did you attempt to do any historical
  


19   inventory of the various manmade -- I don't want to use
  


20   the word obstructions, because some of them weren't
  


21   obstructions -- manmade elements that somehow got
  


22   attached to the Verde River?
  


23       A.    No.  I mentioned a couple of them that the
  


24   historical parties describe, but I didn't do any direct
  


25   assessment of however many obstructions there were.
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 1       Q.    Okay.  Regrettably, I've got to turn this
  


 2   stupid thing on now.
  


 3             I've just got a few questions left on your
  


 4   report, so have you got that in front of you?
  


 5       A.    Yes, I do.
  


 6       Q.    Okay.  You say in the first paragraph on
  


 7   Page 1 that the purpose is to assess the navigability
  


 8   of the Verde?
  


 9       A.    Yes.
  


10       Q.    Okay.  Would you explain to me and the
  


11   Commission what you mean by that?
  


12       A.    Well, it perhaps should have been phrased a
  


13   little more differently.  It's not so much that I'm
  


14   making an assessment of the navigability; but, rather,
  


15   I'm showing the Commission what the various historical
  


16   parties thought about the river and cumulatively what
  


17   that means with regard to the historical navigability
  


18   of the river.
  


19       Q.    So they shouldn't assume, when they're
  


20   looking at the documents or your report, that this is
  


21   your assessment?
  


22       A.    No.
  


23       Q.    This is the assessment of John Q. Citizen?
  


24       A.    Well, it's the cumulative.  It's cumulatively
  


25   what all of these people said and commented about the
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 1   Verde River.  But it's not a legal determination on my
  


 2   part.
  


 3       Q.    You're kind of the biographer?
  


 4       A.    I'm a multiple biographer.
  


 5       Q.    Virtually all of the reference after we get
  


 6   by the Spanish walking around Arizona are reference
  


 7   that occurred after diversions had started on the Verde
  


 8   River, correct?
  


 9       A.    That's my understanding.
  


10       Q.    It's also a fair characterization of your
  


11   report that nowhere in the report do you specifically
  


12   spell out what the human impact effect on the Verde
  


13   was, right?
  


14       A.    That's correct.
  


15             Let me qualify that to say, cumulatively, I
  


16   don't spell it out.  There are documents, historical
  


17   documents, that describe a particular structure here
  


18   and there, but not the overall impact.
  


19       Q.    Sure.  Not that the humans came in and they
  


20   dammed everything up and there's no more water to run
  


21   into the Salt?
  


22       A.    Yeah.  But there are documents that describe
  


23   a couple of the diversion dams, I believe, in my
  


24   report, and so on.
  


25       Q.    Not intended to be a complete assessment of
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 1   all of the diversions --
  


 2       A.    Right.
  


 3       Q.    -- of any kind?
  


 4             Now, this may be a little redundant, but when
  


 5   you refer to the contemporaneous observers that you
  


 6   talk about periodically in your report, none of those
  


 7   contemporary observers were observing the river in its
  


 8   natural and ordinary condition; fair?
  


 9       A.    Meaning that they were making observations
  


10   post the beginning of diversions?
  


11       Q.    Yes.
  


12       A.    The one that might be the exception to that
  


13   is the 1865 memorial by the Arizona Territorial
  


14   Legislature.  That may have taken place before the
  


15   first diversions took place on the Verde River; and
  


16   even if there were diversions prior to that point,
  


17   there probably were very few of them.
  


18             So when the Territorial Legislature offered
  


19   the opinion that the only navigable body of water in
  


20   Arizona was the Colorado, that was very, very early on
  


21   in terms of the impact of human obstructions on the
  


22   Verde.
  


23       Q.    But as time goes by, the human impact gets
  


24   greater, right?
  


25       A.    Yeah.
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 1       Q.    And when we're referring to contemporaneous
  


 2   observers, if you're talking about a guy in 1900, I
  


 3   mean it's a huge amount of diversion going on, right?
  


 4       A.    Right.
  


 5       Q.    And if we're talking 1865, there may not be
  


 6   as much?
  


 7       A.    Right.
  


 8       Q.    So the Commission has got to take that into
  


 9   consideration when evaluating what you say about these
  


10   contemporaneous observers, right?
  


11       A.    That's my understanding of what the Winkleman
  


12   case said.
  


13       Q.    Timing is a big key?
  


14       A.    I'm sorry?
  


15       Q.    Timing is a big key?
  


16       A.    Yes, timing is definitely a big key.
  


17       Q.    Page 2 of your report, I just have two lines
  


18   on it.  You're talking about the Verde, and you say
  


19   that it is blocked by obstacles?
  


20       A.    Yes.
  


21       Q.    Tell me specifically what obstacles we're
  


22   talking about.
  


23       A.    Well, some of them were manmade, including
  


24   Horseshoe and Bartlett Dam poststatehood.  There were
  


25   diversion dams prior to that point, a couple of which I
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 1   mention in my report.  There were also natural
  


 2   obstacles, in particular Verde Falls.
  


 3       Q.    You've read PPL?
  


 4       A.    Not recently, but I have.
  


 5       Q.    You've read it.  You know enough about it to
  


 6   know that one of the things it dealt with was the Great
  


 7   Falls area of that river, right?
  


 8       A.    Correct.
  


 9       Q.    Is there any obstruction that you're aware of
  


10   on the Verde River that would even come close to
  


11   approximating the Great Falls on that river?
  


12       A.    I don't know the details of Great Falls, but
  


13   my impression from the case is that Great Falls was
  


14   substantially bigger than anything that's on the Verde.
  


15       Q.    On the opening sentence to your introduction,
  


16   you state, "The answer to the question of who is the
  


17   original owner of the bed of a stream or a lake
  


18   anywhere in the United States depends on what the
  


19   waterway was like at the time the region became a
  


20   state."
  


21       A.    Yes.
  


22       Q.    Now, one way that I can read this is that you
  


23   mean you determine the natural and ordinary condition
  


24   of the waterway as it existed at statehood versus
  


25   before civilization.
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 1       A.    Well, this is just intended to be a general
  


 2   statement, and I don't know what kind of proceedings
  


 3   there might be going on in other states where there
  


 4   might be a Winkleman-like case or not.
  


 5             It's just supposed to be a generality and how
  


 6   it's been interpreted in different areas.  I don't know
  


 7   the answer to that question.
  


 8       Q.    But you're not here stating that the
  


 9   Commission needs to determine the natural and ordinary
  


10   condition of the river as it existed at the date of
  


11   statehood versus as it existed in 1850?
  


12       A.    Again, this is just a general statement, and
  


13   from what I understand the Commission is doing, it's
  


14   based on the Winkleman case.  So to the extent that
  


15   this general statement might not apply in Arizona
  


16   because there were, obviously, obstructions on the
  


17   river, that was not the intent of my opening statement.
  


18       Q.    In your opinion, historically, do diversions
  


19   of water from a river interfere with commercial boat
  


20   traffic?
  


21       A.    They can.  Could be a diversion dam all the
  


22   way across the river.
  


23       Q.    Could be less water?
  


24       A.    Could be less water as well.
  


25       Q.    You talk in here in your introduction about
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 1   English common law.
  


 2       A.    Yes.
  


 3       Q.    What books did you ponder to determine
  


 4   English common law from?
  


 5       A.    With regard to navigability?
  


 6       Q.    Uh-huh.
  


 7       A.    This has been such a long time since I first
  


 8   did my first navigability case, that this is my
  


 9   recollection.  I can't give you specific citations.
  


10       Q.    So this one's off the top of your head?
  


11       A.    Off the top of my head, recollection of
  


12   previous cases in other states too.
  


13       Q.    Okay.  On Page 3, the last full paragraph,
  


14   you start talking about the United States Constitution;
  


15   do you see that?
  


16       A.    Yes.
  


17       Q.    And you say "The United States Constitution
  


18   subsequently mandated that all new states enter the
  


19   Union on the same footing as the original thirteen."
  


20             Do you see that?
  


21       A.    Yes.
  


22       Q.    Where do I find that mandate in the United
  


23   States Constitution?
  


24       A.    I believe that's been the interpretation of
  


25   what the Constitution means.  I don't think there's a


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1719


  


 1   specific clause or paragraph that says that in so many
  


 2   words.
  


 3       Q.    So that's your interpretation of what you
  


 4   think the cases have said about the U.S. Constitution?
  


 5       A.    With regard to navigability specifically --
  


 6       Q.    With regard to navigability, okay.
  


 7       A.    -- yes.
  


 8       Q.    On Page 4 you start talking about your
  


 9   methodology and things, and you talk about the search
  


10   methodologies that you developed, and you make lists?
  


11       A.    Yes.
  


12       Q.    And then you ultimately work up to a final
  


13   list of search terms, I believe?
  


14       A.    As research progresses, there inevitably are
  


15   new terms that you learn from looking at various
  


16   documents, and I just add those to the list.
  


17       Q.    So this is just a list that grows as you add
  


18   new terms to it?
  


19       A.    Yes.
  


20       Q.    And if we want to see what terms you used to
  


21   search these various databases, that's something that
  


22   your counsel has, and we would need to get it from him?
  


23       A.    The original research for this report was
  


24   done back in 1997, I think, and I don't recall
  


25   specifically how I kept these search term lists at the
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 1   particular time; but once the -- once I had reached a
  


 2   significant number of what I thought useful terms were,
  


 3   I probably no longer added other new terms.
  


 4             And the terms varied depending on what
  


 5   archive I was using, because those archives also have
  


 6   keywords that may be different than what was on my
  


 7   initial list.
  


 8             So I don't have a specific list.  I was just
  


 9   giving some examples here of where I started.
  


10       Q.    So there's no way that we can reconstruct or
  


11   look at your list of search terms?
  


12       A.    That's correct.
  


13       Q.    On Page 5 you talk about -- I'm not sure I'm
  


14   pronouncing this right -- Schuyler and Mead?
  


15       A.    Schuyler, James Dix Schuyler and Elwood Mead.
  


16       Q.    Do you know if either of these folks ever did
  


17   any work in Arizona?
  


18       A.    I do not.
  


19             I was just offering examples of the types of
  


20   papers of important engineers that were there.
  


21       Q.    In the last paragraph of that -- or last
  


22   sentence of that paragraph, you talk about other
  


23   participants.  Who were the other participants that you
  


24   were relying on?
  


25       A.    The Water Supply Papers were authored by
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 1   various experts, and to the extent that they had
  


 2   collections relating to those people, I would have
  


 3   reviewed them.
  


 4       Q.    So that's a reference to whoever your
  


 5   friendly neighborhood author was for one of those Water
  


 6   Supply Papers?
  


 7       A.    Or the Bureau of Reclamation reports or the
  


 8   U.S. -- the other Geological Survey or Indian Bureau
  


 9   reports.
  


10       Q.    At the top of Page 6, the first paragraph,
  


11   not full, the first, you refer to a bunch of
  


12   individuals, but you don't name anybody.  Do you know
  


13   how many of those individuals actually visited the
  


14   Verde River region of Arizona?
  


15       A.    Not off the top of my head.
  


16       Q.    Is it contained somewhere in your report;
  


17   I've just got to read?
  


18       A.    No.
  


19       Q.    And on Page 6 you also refer to the published
  


20   reports of the Commissioner of Corporations.
  


21       A.    Yes.
  


22       Q.    Who is the Commissioner of Corporations?
  


23       A.    I don't know if the agency exists anymore,
  


24   but in the late 19th and early 20th century it was a
  


25   federal agency, and I got some of the information about
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 1   boating on the Colorado River from the reports of the
  


 2   Commissioner of Corporations.
  


 3       Q.    Where do you find those?  Is there an actual
  


 4   website for these guys, if I got enthusiastic?
  


 5       A.    No, I believe the reports of -- it says the
  


 6   published reports of the Commissioner of Corporations.
  


 7   I don't think they still exist.  They did publish paper
  


 8   bound reports, which you would probably be able to find
  


 9   in any good University Library.
  


10       Q.    They're in the library somewhere?
  


11       A.    Yeah.  Google Books may have scanned them by
  


12   now too, for that matter.
  


13       Q.    You talk about in that same page, about
  


14   multitude of reports and et cetera, et cetera, from
  


15   government agencies and stuff.
  


16       A.    Yes.
  


17       Q.    Do you have any idea what percentage of those
  


18   reports were actually specific to the Verde River?
  


19       A.    I have not the slightest idea.
  


20       Q.    More than 50 percent?
  


21       A.    I don't have any idea.  There certainly were
  


22   some that dealt with the Verde; but how many of them,
  


23   in relation to all of the government reports, I just
  


24   don't know.
  


25       Q.    Do you know what the earliest date of these
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 1   photos that you have produced is?
  


 2       A.    The earliest date of the photos?
  


 3       Q.    Yeah, of the -- I forget how many there are,
  


 4   but which one was -- what date was it taken on the
  


 5   earliest one?
  


 6       A.    I have the dates in the captions for all the
  


 7   ones that I have, and if they're specific to the photo,
  


 8   those dates came from the archive where I got them.
  


 9   Sometimes the archive simply said circa such and such,
  


10   and that probably was the archivist's best guess as to
  


11   when the photo was taken.
  


12       Q.    Best of your recollection, were they all
  


13   taken after diversions had started?
  


14       A.    Yes.
  


15       Q.    In the introduction you talk about
  


16   unpublished papers.
  


17       A.    Yes.
  


18       Q.    To the extent that you used those unpublished
  


19   papers, are they identified in your footnotes?
  


20       A.    Yes.
  


21       Q.    Regarding -- and I'm sure you probably have
  


22   it, but regarding newspapers, what was the earliest
  


23   newspaper article you relied on?
  


24       A.    I don't remember off the top of my head.  The
  


25   dates would be provided in the footnotes where I cite
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 1   those papers.
  


 2       Q.    Would they all be after diversions had
  


 3   commenced?
  


 4       A.    I would think so, yes.
  


 5       Q.    On Page 10, just above the Report
  


 6   Organization and Stylistic Notations, you're talking
  


 7   about your database.
  


 8       A.    Yes.
  


 9       Q.    And if I understand what it is you're doing
  


10   here, is it's an evolving; the database evolves over
  


11   time?
  


12       A.    As I go back through the documents that I
  


13   collect in archives, I make a judgment as to -- when I
  


14   go to an archive, my first step is to determine whether
  


15   anything looks even remotely useful.  It's not a final
  


16   decision that this is something that I may use.
  


17             When I bring the documents back to my office,
  


18   I read them and analyze them more closely.  And if I do
  


19   think that they might be useful, I abstract them as
  


20   individual documents into a database, and then those
  


21   individual abstracts get added to as I go through more
  


22   and more documents.
  


23             And then I sort that for test runs by subject
  


24   matter to see what's a good way to organize the report
  


25   or by date.  And then I take the abstracts, which I do


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 7     02/19/2015 1725


  


 1   all in complete sentences and so on, and I drop it
  


 2   right into word processing, which provides a rough
  


 3   draft of the report.
  


 4       Q.    Does your database exist somewhere as a
  


 5   separate entity?
  


 6       A.    Yes.  It's a Microsoft Access database.
  


 7       Q.    Okay.  And it's part of what your counsel
  


 8   has?
  


 9       A.    Salt River Project has a copy.  I don't know
  


10   if Mr. McGinnis has a copy or not.
  


11       Q.    Your client has it?
  


12       A.    Yes, they do.  I'm not sure if they have the
  


13   most up-to-date one, because I don't think I've given
  


14   them the database since I added the additional
  


15   newspapers and photos, though.
  


16       Q.    You'll be providing it to them in the very
  


17   near future, though, I suspect?
  


18       A.    If they would like it, I certainly will.
  


19       Q.    If they ask.
  


20             In your research, did you come across any
  


21   Federal Court decisions that refused to consider
  


22   surveys as evidence of navigability?
  


23       A.    I didn't look for that kind of information.
  


24       Q.    So the answer is, no, you're not aware of it?
  


25       A.    Yes, correct.
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 1       Q.    You don't claim to be an expert surveyor?
  


 2       A.    No.
  


 3       Q.    Okay.  Your expertise, to the extent that you
  


 4   have any, comes from reading White?
  


 5       A.    And reading an awful lot of survey plats and
  


 6   field notes and, also, discussing historical survey
  


 7   documents with surveyors and archivists at the Bureau
  


 8   of Land Management.
  


 9       Q.    Never surveyed anything in your life?
  


10       A.    No, I never have.
  


11       Q.    I take it it's fair to say, though, that
  


12   those surveys and the plats and the notes and stuff did
  


13   play a part in your summation that led up to the
  


14   conclusion that the Verde was not navigable?
  


15       A.    Absolutely.
  


16       Q.    Is it fair to say that you realize that the
  


17   process that we're going through here to present
  


18   evidence to the Commission is significantly different
  


19   from what an expert witness does when he is going to
  


20   testify in court?
  


21       A.    Yes, I know that from personal experience.
  


22       Q.    Eleven days worth at least?
  


23       A.    I have testified in -- well, I can't say a
  


24   large number, but a large enough number to know what
  


25   the process is for testimony in both State and Federal
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 1   Court.
  


 2       Q.    And in those situations all of your databases
  


 3   and that stuff would have been fair game for everybody
  


 4   to harvest and look at; fair?
  


 5       A.    Correct.
  


 6       Q.    When Joy was asking you some questions about
  


 7   meanders and the 3 chain rule, you indicated that your
  


 8   conclusion that they were the result of the 3 chain
  


 9   requirement, as opposed to the navigability
  


10   requirement, and that that decision was based on other
  


11   considerations other than just the actual survey
  


12   itself?
  


13       A.    Yes.
  


14       Q.    And that those other conditions are what's
  


15   tied up in your database, right?
  


16       A.    It's what's in the other historical
  


17   documents, especially the other surveys along the Verde
  


18   River where meanders were not done; and then in the
  


19   broader universe, the other documents that I've relied
  


20   on in this report, which are in my database.
  


21       Q.    Is there anyplace that we can go and look and
  


22   find where those items are categorized so I can say,
  


23   well, by golly, look at this, here are the 20 things
  


24   that you considered to make your determination that
  


25   everybody was saying it's not navigable?
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 1       A.    I described some of that in my report itself
  


 2   in terms of how other surveys on the river did not do
  


 3   meanders.  And then, also, when combined with, as I
  


 4   explained multiple times, when combined with the
  


 5   other historical descriptions of the Verde River, I
  


 6   think it's a reasonable conclusion, when trying to
  


 7   discern whether it was the 3 chain rule or the
  


 8   navigability rule, it was reasonable to determine that
  


 9   it was the 3 chain rule that most likely the surveyors
  


10   were using.
  


11       Q.    If the river was less than 3 chains, what
  


12   would cause somebody to do that kind of meandering?
  


13       A.    If it was navigated on both banks -- or
  


14   meandered on both banks, it would be, according to the
  


15   survey manuals, a determination of navigability; and if
  


16   it was meandered on one bank, it would be a
  


17   determination that that particular watercourse followed
  


18   a route of internal communication, whatever that means.
  


19       Q.    In your earlier testimony -- I may have
  


20   misunderstood this -- you made a statement that you
  


21   required consistency, and I assume that's consistency
  


22   of use, before you could find a river navigable?
  


23       A.    That's my understanding of what some court
  


24   cases have said.
  


25       Q.    Define for me what you understood or what you
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 1   think consistency means.
  


 2       A.    I don't remember what that -- what the
  


 3   criteria were that were set forth in those court cases.
  


 4       Q.    When you're dealing with depth on a survey
  


 5   that's reported by one of the surveyors, you know, or
  


 6   in his notes, do we have to accept the depth of the
  


 7   surveyor declared as being the accurate depth of the
  


 8   river, or if we think it's something different, can we
  


 9   just say, ah, he's one of those guys that made a
  


10   mistake?
  


11       A.    I think, as I mentioned this morning,
  


12   different surveyors had different degrees of accuracy
  


13   in how they carried out their surveys.  And, plus, as I
  


14   also indicated, the surveys were most accurate where
  


15   the surveyor crossed the river on line, but didn't
  


16   necessarily reflect anything relevant in between those
  


17   places.
  


18             Also, I think in some cases the surveyor may
  


19   have guesstimated how deep the river was and didn't
  


20   necessarily wade into the river to put a stick up and
  


21   measure the exact depth.  I think it was more of a
  


22   general comment, rather than a specifically detailed
  


23   one.
  


24       Q.    So we don't have any way of knowing whether
  


25   the surveyor making an estimate of depth was accurate?
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 1       A.    Yes, that's right.
  


 2       Q.    And so that's just anybody's guess?
  


 3       A.    Well, they weren't required, my recollection
  


 4   is, to make an estimate of depth.  They were required
  


 5   to make a determination of the width of the river, both
  


 6   for navigable and nonnavigable, and they were also
  


 7   required to note what direction the river was flowing.
  


 8   But I don't believe they were required, in their
  


 9   instructions, and I could be wrong, but I'm pretty sure
  


10   that there was no requirement in the instructions for
  


11   them to assess the depth of a river.  That was a bonus.
  


12       Q.    In terms of accuracy, though, don't the same
  


13   warts that go to a surveyor determining a depth go a
  


14   surveyor determining the width?
  


15       A.    No.
  


16       Q.    I mean there are good ones, there are bad
  


17   ones, and there are indifferent ones, right?
  


18       A.    I don't agree with you.  I think that the
  


19   surveyors were accurate, relatively speaking, on line
  


20   where they measured across the river, because that was
  


21   part of their instructions.  But it was not part of
  


22   their instructions to measure the depth.
  


23             Now, you're right that there were good
  


24   surveyors and bad surveyors, and some of them wanted to
  


25   do it more quickly than others.  But by and large, I
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 1   think as Mr. Hjalmarson testified, these are extremely
  


 2   useful documents for understanding what the Verde River
  


 3   was like.
  


 4       Q.    Did you develop any methodology to determine
  


 5   a good survey from a bad survey?
  


 6       A.    There was no basis for being able to do so.
  


 7                  MR. HELM:  I'm done.
  


 8                  CHAIRMAN NOBLE:  Who's next?
  


 9                  Well, thank you very much, Mr. Helm.
  


10                  Is there anyone else who -- I can see
  


11   there is.  Is there anyone else who would like to, as
  


12   we say, cross-examine Dr. Littlefield?
  


13                  Seeing none of that, Mr. McGinnis, do
  


14   you think you can finish this afternoon?
  


15                  MR. MCGINNIS:  I've got two minutes,
  


16   plus or minus a minute.
  


17                  CHAIRMAN NOBLE:  Let's do it.
  


18                  THE WITNESS:  I don't know how to turn
  


19   on this projector, but we do need it for one slide.
  


20                  (An off-the-record discussion ensued.)
  


21
  


22                    REDIRECT EXAMINATION
  


23   BY MR. MCGINNIS:
  


24       Q.    I have just one set of questions,
  


25   Dr. Littlefield.
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 1             On the screen here is your PowerPoint,
  


 2   Exhibit X024; is that correct?
  


 3       A.    That's correct.
  


 4       Q.    I would like you to go to Slide 55.
  


 5       A.    Slide 55?
  


 6       Q.    Yes, sir.
  


 7             My understanding is Slide 55 is also
  


 8   Figure 33 from your report, which is a January 28th,
  


 9   1916, photograph from the Jerome Historical
  


10   Society?
  


11       A.    Yes, that's correct.
  


12       Q.    It's my understanding, in response to a
  


13   question from Ms. Hernbrode sometime today, you
  


14   referred to a boat in this photograph.  Do you recall
  


15   that conversation?
  


16       A.    Yes, I interpreted this structure here to be
  


17   a boat.
  


18       Q.    Are you sure that's a boat?
  


19       A.    After discussing this with you, I'm inclined
  


20   to agree with you.  I don't think it is a boat.
  


21       Q.    Well, aside from the discussion you had with
  


22   me, are you sure, as you sit here today, whether that's
  


23   a boat or not?
  


24                  CHAIRMAN NOBLE:  Was that discussion or
  


25   coaching?  I'm not sure I understand.
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 1   BY MR. MCGINNIS:
  


 2       Q.    Do you think it's a boat?
  


 3       A.    No, I do not think it's a boat anymore.
  


 4       Q.    If it was a boat -- the only reason I thought
  


 5   about it was because you mentioned that if it's a boat,
  


 6   it must be tied up because it's not on one end or the
  


 7   other.  If the boat was tied up, would it be sitting
  


 8   the way it is there now, do you think?
  


 9       A.    No, I think it probably would have washed up
  


10   against the building, particularly because of the
  


11   floodwaters.
  


12       Q.    Does the structure, whatever that is there
  


13   that you thought was a boat, does that look to be
  


14   circular?
  


15       A.    It looks to be circular, and then there looks
  


16   to be like a log or a board across it, and there also
  


17   appears to be current that is going around it.
  


18                  MR. MCGINNIS:  That's all the questions
  


19   I had.  Thanks.
  


20                  THE WITNESS:  Okay.  Thank you.
  


21                  CHAIRMAN NOBLE:  Thank you so much,
  


22   Mr. McGinnis, for an ending to this day.  What a
  


23   delightful opportunity it has been.
  


24                  We'll begin again tomorrow morning at
  


25   9:00 a.m. in this room.  And for the record, we want to
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 1   thank whatever the name is out there next to the
  


 2   elevators, Squire, Patten & Boggs, for providing us
  


 3   with the facilities that we have enjoyed.
  


 4                  MR. BREEDLOVE:  I will let it be known.
  


 5                  (The proceedings adjourned at 4:55 p.m.)
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            1                 CHAIRMAN NOBLE:  I think we're ready to

            2  begin.  We welcome you back to our meeting today.  I

            3  think we have a witness that we're going to take out of

            4  order.

            5                 Please proceed.

            6                 MS. HERR-CARDILLO:  Mr. Chairman, my

            7  client, Jerry Van Gasse, would just like a few minutes

            8  to address the Commission, and he's passed out

            9  pictures, I think, to everyone.  He just wants to talk

           10  a little bit about his own personal experience on the

           11  Verde River.

           12                 CHAIRMAN NOBLE:  His name is Jerry

           13  Metcalf?

           14                 MS. HERR-CARDILLO:  Van Gasse,

           15  V-A-N-G-A-S-S-E.

           16                 CHAIRMAN NOBLE:  Mr. Van Gasse, just

           17  before you begin, we need to take care of a little

           18  business for the Commission.

           19                 MR. VAN GASSE:  Oh, sure.

           20                 CHAIRMAN NOBLE:  No, please take your

           21  chair.

           22                 MR. VAN GASSE:  Right here?

           23                 MS. HERR-CARDILLO:  Yes.

           24                 CHAIRMAN NOBLE:  Mr. Mehnert, please

           25  call the roll.
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            1                 DIRECTOR MEHNERT:  Commissioner Allen.

            2                 COMMISSIONER ALLEN:  Here.

            3                 DIRECTOR MEHNERT:  Commissioner Henness.

            4                 COMMISSIONER HENNESS:  Present.

            5                 DIRECTOR MEHNERT:  Commissioner Horton.

            6                 COMMISSIONER HORTON:  Here.

            7                 DIRECTOR MEHNERT:  Chairman Noble.

            8                 CHAIRMAN NOBLE:  I am here, also.

            9                 DIRECTOR MEHNERT:  Okay, and our

           10  attorney is here, and I am here.

           11                 CHAIRMAN NOBLE:  Now, we believe you

           12  have something to tell us, so please go right ahead.

           13                 MR. VAN GASSE:  Thank you, Commissioner

           14  and panel.  My name is Jerry Van Gasse.  I've lived in

           15  Arizona now since 1969.  I transferred out to ASU.

           16                 Actually, my first visit to Arizona was

           17  in high school, senior year, at Christmas.  My brother

           18  and I and a friend took the train out during Christmas

           19  break in 1966 to see my uncle, and that was my

           20  introduction to Arizona.

           21                 My first back-road wilderness

           22  introduction to Arizona was a whiteout.  We were going

           23  up to see the Oak Creek Canyon, Sedona, and it was

           24  total whiteout.  So my uncle said, "No sense going back

           25  on I-17.  We'll take a shortcut."  So we took the Camp
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            1  Verde, Childs, Strawberry Road in the snow.  I was

            2  totally mesmerized.

            3                 MS. HERR-CARDILLO:  I'm sorry, to

            4  interrupt, but can I get you to shift a little bit?

            5  This isn't amplification.  It just records.

            6                 MR. VAN GASSE:  Oh, I'll just talk.

            7  I'll just talk.

            8                 MR. SLADE:  I would face the Commission

            9  rather than us.

           10                 MS. HERR-CARDILLO:  Actually, face the

           11  Commission.

           12                 MR. VAN GASSE:  Okay.

           13                 MS. HERR-CARDILLO:  Yeah, you can just

           14  ignore that.

           15                 MR. VAN GASSE:  I'll pretend I'm around

           16  a campfire.

           17                 So, anyhow, we took that road and we're

           18  driving along in the snow, and I look up, and I go,

           19  "What the hell's that?"

           20                 And it was the flume from Irving down to

           21  Childs, and my uncle, who happened to be an engineer

           22  for SRP, started giving me a brief history on the first

           23  source of electricity for Phoenix, and I was totally

           24  enamored.  You know, coming out to Strawberry, the old

           25  school, back down Beeline to Phoenix, and I'm in a
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            1  swimming pool that afternoon.  I said, "This is the

            2  place."

            3                 And, subsequently, I moved out here to

            4  ASU, hiked all over, started a whitewater rafting

            5  company in the late '70s, and at the same time, became

            6  involved in the push for a wilderness bill for Arizona

            7  forests, and worked with Mo Udall, Barry Goldwater, you

            8  know, John McCain later on.

            9                 You know, and Mo Udall was adamant

           10  about, you know, ensuring that a river was part of the

           11  wilderness bill; and his choice was the Verde.  And I

           12  figured the easiest way to get people out to see these

           13  places and promote it for protection was by rafting.

           14  So, consequently, we took, you know, numerous people on

           15  the Salt River and the Verde, up until 1984, when the

           16  act passed.

           17                 And among the people we took were, since

           18  my uncle was with SRP, was Jennings Strouss, State Land

           19  Commissioner, who is in this picture, numerous

           20  reporters, all the environmental groups, river-runners,

           21  Sanderson Hatch from the Colorado, because a lot of my

           22  guides worked for them in the summer.

           23                 And in the process we were up there

           24  Labor Day weekend 1984, and we didn't think the bill

           25  had a chance of passing that year.  We would have to go
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            1  to the next year.  We're driving up to hike down to

            2  Fossil Creek, and we hear on the news at the 11th hour

            3  the bill had passed in 1984.  So we celebrated down to

            4  the Verde.

            5                 Two years later I get a call from the

            6  Center, Dave Barrett, the Center For Law, asking if I

            7  can be deposed for this case against the State Land

            8  Commissioner, and I said sure.

            9                 And so I became a plaintiff in the case

           10  with George Marzek and Jim Vaaler at that time.  But,

           11  you know, to me it was funny that Jean Hassell, the

           12  State Land Commissioner at the time, was the defender;

           13  and yet on this trip with Mo Udall, the fellow to Mo's

           14  right in the picture with his arms crossed, and I

           15  forget his name now, he was the State Land Commissioner

           16  in 1986.

           17                 So to me, all of this would have been

           18  amusing to Mo.  And, you know, I'm just glad that I was

           19  relatively young back in the '86, '87, when this first,

           20  you know, fell upon the judicial system.

           21                 But I just wanted to share a little bit

           22  about the background and the history.  And, you know,

           23  most of these people are still alive, and they would

           24  tell you the river's navigable.

           25                 So that's all I had to say.  Thank you.
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            1                 MS. HERR-CARDILLO:  Jerry, before you

            2  leave, could you just, for the record, identify this

            3  photograph, who took it, and maybe some of the people

            4  in it.  Are you in this photograph?

            5                 MR. VAN GASSE:  Oh, okay.  Right.  Yeah,

            6  I'm in the very left corner with the hat on.

            7                 MS. HERR-CARDILLO:  Oh, okay.

            8                 MR. VAN GASSE:  I look a lot younger.

            9                 Yeah, Dr. Tim Flood, who was with the

           10  State Health Department, took the picture.  And,

           11  actually, Bob Rink, that was the City photographer for

           12  Phoenix for 25 years, took the same photograph.  I'm

           13  not sure which one this is.

           14                 But that's Mo Udall right in the center

           15  holding his hat right next to a golden retriever.  And

           16  just three persons to his right, the dark hair, is his

           17  daughter-in-law, Maggie Fox, who was Mark Udall, the

           18  ex-senator from Colorado, his wife.  And then Joni Bosh

           19  is right next to her, who is the past treasurer and

           20  board member of the Sierra Club, and her husband is way

           21  down in the far right, Rob Smith, who was the director

           22  of the Sierra Club; you know, and the Wilderness

           23  Society's representative.  In the very far right was

           24  Fish and Wildlife Service.  They had their eagle watch

           25  program, which is, you know, all the Southwest native


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1499


            1  eagles are located along, you know, navigable streams.

            2                 And, like I said, most of these people

            3  are still there, and, you know, we felt we wanted to do

            4  a tribute trip for Mo because his Parkinson's was

            5  really starting to regress at that time.  So he

            6  choppered in with the State Land Commissioner and

            7  Maggie Fox, his daughter-in-law, that morning at Red

            8  Creek, and we floated down, and they took out and the

            9  helicopter, an Air National Guard, came and picked him

           10  up that day at the end of the trip at the Sheep Bridge.

           11                 So that was basically -- and this is my

           12  first -- the Forest Service had just issued commercial

           13  permits to run from Beasley Flats down to Horseshoe,

           14  and so this was my first commercial trip.  And I say

           15  commercial, because we were only supposed to have 15

           16  people.  We were a little over, but what the heck.

           17                 So I just -- but it was well worth it.

           18  And, you know, and the one thing I always remember

           19  working with Barry Goldwater and Mo on this bill was

           20  that Barry deferred to Mo.  He said, "Mo, if this is

           21  good for Arizona, let's do it."

           22                 You know, and Barry was a river-runner

           23  himself.  He was one of the first 70 in the Grand

           24  Canyon; but at this point, you know, he was a little

           25  advanced in years to go on this trip.  But, you know,
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            1  I'm glad we did it for Mo.  And we just would like to

            2  see some more water in the river.

            3                 MS. HERNBRODE:  Do we have an exhibit

            4  number for this photograph?

            5                 DIRECTOR MEHNERT:  Well, I can have one

            6  if we're going to enter it as an exhibit.

            7                 MS. HERR-CARDILLO:  Yes.

            8                 DIRECTOR MEHNERT:  It's X064.

            9                 MS. HERR-CARDILLO:  You have to answer

           10  questions.

           11                 MR. VAN GASSE:  Sure.

           12                 MR. BREEDLOVE:  Sorry.  I was just

           13  curious.  Where did you come from?  You said that you

           14  were visiting here when you --

           15                 MR. VAN GASSE:  Oh, from Ann Arbor,

           16  Michigan.

           17                 MR. BREEDLOVE:  Oh, from Michigan, okay.

           18                 CHAIRMAN NOBLE:  Does anyone else have

           19  any questions for Mr. Van Gasse?

           20                 Thank you very much.

           21                 COMMISSIONER HENNESS:  Mr. Chairman, I

           22  have a question, just quickly here.

           23                 MR. VAN GASSE:  Sure.

           24                 COMMISSIONER HENNESS:  You appear to be

           25  a champion for the wilderness areas.  How do you deal
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            1  with the people that are afflicted with the inability

            2  to hike and to go out on wilderness areas?  How do you

            3  balance that with your no motorized vehicles so --

            4                 MR. VAN GASSE:  Well, actually, we've

            5  taken through the years many handicapped people on

            6  river trips.

            7                 COMMISSIONER HENNESS:  Well, you're

            8  talking about river trips.  I'm talking about

            9  wilderness areas.

           10                 MR. VAN GASSE:  Right.

           11                 COMMISSIONER HENNESS:  How do you

           12  justify the wilderness area issue with regard to people

           13  that have those type of problems who would like to --

           14                 MR. VAN GASSE:  Well, it's not so much I

           15  have to address it.  ADA has.

           16                 COMMISSIONER HENNESS:  No, but it

           17  sounded like you were a champion of, supportive of it.

           18                 MR. VAN GASSE:  Right.

           19                 COMMISSIONER HENNESS:  So what is the

           20  rationale?  How do you -- haven't we pretty much shut

           21  off wilderness areas to a lot of folks?

           22                 MR. VAN GASSE:  I don't think we've shut

           23  it off at all.

           24                 COMMISSIONER HENNESS:  So how do these

           25  folks get out there?
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            1                 MR. VAN GASSE:  They have helicopter

            2  tours, you know, snowmobiles in Yellowstone.

            3                 COMMISSIONER HENNESS:  Snowmobiles?

            4                 MR. VAN GASSE:  Yes.

            5                 COMMISSIONER HENNESS:  In wilderness

            6  areas?

            7                 MR. VAN GASSE:  Well, I mean not in

            8  wilderness areas, but in other areas.

            9                 COMMISSIONER HENNESS:  That's the only

           10  thing that bothers me as I get older; places that used

           11  to be running forests, steak fries, cookouts, all sorts

           12  of things out on the desert, all of a sudden now

           13  somebody calls it a wilderness area, and I don't get

           14  around there like I used to, but I sure like the

           15  desert.

           16                 And I was just wondering if you haven't

           17  excluded a good number of folks.

           18                 MR. VAN GASSE:  Well, I mean the

           19  Wilderness Act, I mean that's why it was written, is

           20  not to exclude anybody, but to protect what was natural

           21  and untraveled.  And so far that's what it's done, and

           22  it's worked.  And, you know, I just go by what, you

           23  know, since 1964, when they passed that act.  It's

           24  amazing how many people buy land right next to that

           25  because they know the value of the wilderness, and they
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            1  want that, you know, for their backyard.

            2                 COMMISSIONER HENNESS:  That didn't

            3  answer my question.  I'm still trying to figure out --

            4                 MR. VAN GASSE:  Well, we can't have

            5  everything open.  You know, that's why we're pushing

            6  for this act.  The navigability tried to overturn it,

            7  because we got tired of coming around the bend on so

            8  many of these rivers a year later and there's a gravel

            9  pit right in the bed of the river, and we called it

           10  gravel ranching.

           11                 COMMISSIONER HENNESS:  Some people are

           12  concerned about people from Ann Arbor, Michigan --

           13                 MR. VAN GASSE:  I'm an Arizonian.

           14                 COMMISSIONER HENNESS:  -- that come out

           15  here and think that they want to lock up the West.

           16                 MR. VAN GASSE:  Okay, well, that

           17  argument's been answered, so I'll --

           18                 COMMISSIONER HENNESS:  I'll be glad to

           19  take it up with you anytime.

           20                 MR. VAN GASSE:  Okay.

           21                 COMMISSIONER ALLEN:  Mr. Chairman?

           22                 CHAIRMAN NOBLE:  Mr. Allen.

           23                 COMMISSIONER ALLEN:  With regard to your

           24  question, the Sierra Vista area, up in the mountains to

           25  the west of Sierra Vista have been declared a
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            1  wilderness area.  Since 1880 or earlier, the Town of

            2  Tombstone had its water supply in the mountains.  Since

            3  that's been declared a wilderness area, the Forest

            4  Service has refused to let the Town of Tombstone come

            5  in and repair the water lines that they had to springs

            6  that existed in the wilderness area.

            7                 So it's not just recreation type of

            8  issues.  It's bigger than that.

            9                 COMMISSIONER HENNESS:  Absolutely, yeah.

           10                 CHAIRMAN NOBLE:  Any other questions or

           11  comments?

           12                 COMMISSIONER HORTON:  I have a serious

           13  comment.

           14                 Congressman Udall used to tell this

           15  story.  He was up on the Navajo Reservation giving

           16  speeches with a bunch of politicians, and the Navajo

           17  would say "Do lééchaa'i, do lééchaa'i."  So as they

           18  were leaving, the Navajo said "What?  Don't step on the

           19  do lééchaa'i there," in the corrals.

           20                 CHAIRMAN NOBLE:  Did we get that on the

           21  record?

           22                 DIRECTOR MEHNERT:  I'm afraid we did.

           23                 MR. HELM:  Part of my closing argument.

           24                 CHAIRMAN NOBLE:  Thank you very much for

           25  coming today.  We appreciate it.
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            1                 MR. VAN GASSE:  You're welcome.

            2                 CHAIRMAN NOBLE:  Are we ready to return

            3  to Dr. Littlefield?

            4                 MR. MCGINNIS:  I believe so, yes.

            5                 CHAIRMAN NOBLE:  Do we need to start the

            6  projector?

            7                 MR. MCGINNIS:  Yeah.  They don't let me

            8  touch it.

            9                 Are we ready?

           10                 CHAIRMAN NOBLE:  I believe we are.

           11  Mr. McGinnis, please proceed.

           12

           13               CONTINUED DIRECT EXAMINATION

           14  BY MR. MCGINNIS:

           15      Q.    Dr. Littlefield, when we left off yesterday,

           16  we were going through your PowerPoint, Exhibit X024,

           17  and my recollection is that we were at Slide 25.  Is

           18  that correct?

           19      A.    That's correct.  Slide 25 is identified as

           20  State patents, but the number itself is not on that

           21  particular slide.

           22                 CHAIRMAN NOBLE:  Mr. Allen.

           23                 THE WITNESS:  Yeah, there's no number on

           24  it.

           25                 COMMISSIONER ALLEN:  I have a couple of
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            1  questions regarding some of the testimony that was

            2  given yesterday.

            3                 CHAIRMAN NOBLE:  Thank you,

            4  Mr. McGinnis, for allowing that.

            5                 COMMISSIONER ALLEN:  When federal land

            6  surveys were run adjacent to federal holdings, Forest

            7  Service, Indian Reservations, what have you, they

            8  didn't actually survey, frequently, in those areas; is

            9  that correct?

           10                 THE WITNESS:  That's correct in some

           11  cases.  In other cases, for example, at Camp Verde,

           12  they did survey inside there.

           13                 COMMISSIONER ALLEN:  Okay, but that was

           14  the original surveys that occurred when Camp Verde was

           15  actually operative and was being run and occupied by

           16  the Army, and it was their surveyors, was it not, that

           17  did some of those surveys?

           18                 THE WITNESS:  I'm not sure if they were

           19  military surveyors or not.  I just have the names in

           20  the field notes for the surveyors.

           21                 COMMISSIONER ALLEN:  Well, the reason I

           22  make that comment is because that Camp Verde was

           23  actually surveyed.

           24                 THE WITNESS:  Right.

           25                 COMMISSIONER ALLEN:  And so there's no
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            1  question about that being surveyed.

            2                 But I'm thinking about the federal

            3  forest lands and, say, the Maricopa Indian Reservation;

            4  and that impinges on the mouth or the confluence of the

            5  Verde and Salt River, and yet that was surveyed.  And

            6  in certain cases the width of the river there was

            7  300 feet or more, depth 4 to 5 feet, 4 and a half feet,

            8  what have you.

            9                 And it would appear that the lines were

           10  meandered, not necessarily because of its width, but

           11  because -- I mean is there any justification for

           12  believing that that particular part of the Verde was

           13  not meandered because it was navigable?

           14                 THE WITNESS:  Was not meandered because

           15  it was navigable?

           16                 COMMISSIONER ALLEN:  Yes.

           17                 THE WITNESS:  Or do you mean meandered

           18  because it was --

           19                 COMMISSIONER ALLEN:  No, was not

           20  meandered.  Because you made the comment yesterday that

           21  that was simply because of its width.

           22                 THE WITNESS:  The 1902 manual, surveying

           23  instructions, also pointed out that there had been

           24  instances where bodies of water had been meandered when

           25  they, in fact, were actually boundaries of, for
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            1  example, Indian Reservations.

            2                 COMMISSIONER ALLEN:  But in this case it

            3  was not, because the Indian Reservation exists on both

            4  sides of the river.

            5                 THE WITNESS:  Right.  Right.  The only

            6  explanation I can give for the variables in what was

            7  meandered and not is when you take it in the overall

            8  context of all of the different surveys that were done,

            9  all of the homestead patents that were done, and all

           10  the other documents, it helps explain situations where

           11  there may be some vagueness about whether they were

           12  meandered or not meandered.

           13                 COMMISSIONER ALLEN:  Well, if you look,

           14  and you talked about this a little bit yesterday with

           15  regard to patents, there were certain places where the

           16  river was meandered and the patents are curved.

           17  They're not squares, anything like this.

           18                 THE WITNESS:  That's correct.

           19                 COMMISSIONER ALLEN:  So how do you

           20  explain that?

           21                 THE WITNESS:  Well, with the 3 chains

           22  wide or more, the purpose of doing the meanders under

           23  those circumstances, in my opinion, was to not have to

           24  charge to a homesteader land that could not be used for

           25  actual farming.
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            1                 So given that the homesteaders were

            2  limited, for example, by the Homestead Act to

            3  160 acres, if you were going to give them, say,

            4  160 acres that included a stream that was 3 chains wide

            5  or more, you would basically be giving them something

            6  that they couldn't farm a large portion of.  And I

            7  believe that was the reason why the 3 chains wide rule

            8  came into play.

            9                 COMMISSIONER ALLEN:  Okay, but for the

           10  most part, regardless of whether a river flowed through

           11  it or not, and you see this on certain of your

           12  exhibits --

           13                 THE WITNESS:  Yes.

           14                 COMMISSIONER ALLEN:  -- the lands, the

           15  boundaries of the patents, were not meandered.  But in

           16  certain cases they were.  And the cases that I'm

           17  referring to is the ones on the upper end of the Verde,

           18  and in that particular area the river was not 3 chains

           19  wide.

           20                 THE WITNESS:  Uh-huh.  And yet you're

           21  saying that the patents were irregularly shaped lots up

           22  there?

           23                 COMMISSIONER ALLEN:  Right.

           24                 THE WITNESS:  I do not have an answer

           25  for that.  I do discuss all of the patents that touched
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            1  the Verde in my overall report.  I didn't -- due to

            2  time, I didn't put them in this PowerPoint.  But the

            3  report does include them.

            4                 COMMISSIONER ALLEN:  Are you talking

            5  about this report?

            6                 THE WITNESS:  Yes.

            7                 COMMISSIONER ALLEN:  Okay.  That's where

            8  my questions come from.

            9                 THE WITNESS:  Oh, okay.

           10                 COMMISSIONER ALLEN:  Just one other

           11  question.

           12                 I don't think I fully understand why --

           13  let's go back to the first question.  Why were lands

           14  that were federally held not surveyed, or in certain

           15  cases where they were within Indian Reservations they

           16  were surveyed; and who actually is the owner of that

           17  land, assuming it might be navigable, in the lower part

           18  of the Verde?  Is that Native American holdings or is

           19  that federal holdings or is that subject to the

           20  navigability question?

           21                 THE WITNESS:  I can't answer that

           22  question.  It seems to me that that would be something

           23  that an attorney or even a court proceeding would have

           24  to determine.  But I couldn't.

           25                 COMMISSIONER ALLEN:  Has a court ever
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            1  directed itself to that particular issue?

            2                 THE WITNESS:  I don't know the answer to

            3  the question.

            4                 COMMISSIONER ALLEN:  Okay.

            5                 THE WITNESS:  As far as why certain

            6  areas were not surveyed, I know from a number of

            7  different projects that I've worked on, not just on

            8  this particular, the Verde and Gila and Salt, but there

            9  were instances where surveyors actually wrote on the

           10  plats, included in the notes, that they were not going

           11  to survey a particular area because it was too rough.

           12  And in some instances then, in particular I did one

           13  case down in Southern California, where the initial

           14  surveyor said I'm not doing this area because it's too

           15  rough; and then they sent another surveyor out 15 or

           16  20 years later and specifically to do what his

           17  predecessor did not do.

           18                 So there's unquestionably some degree of

           19  uncertainty in terms of what was surveyed and why and

           20  so forth.

           21                 COMMISSIONER ALLEN:  Well, the reason I

           22  ask that question is because on Page 29 of your report,

           23  Item 2, the first sentence says "The southern part of

           24  township 3 north, range 7 east, through which the Verde

           25  River flowed was not surveyed for subdivision lines
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            1  because it was within the original boundary of the Salt

            2  River Indian Reservation."

            3                 And I was just wondering why you made

            4  that comment?

            5                 THE WITNESS:  I don't remember the

            6  answer to that.  It would either be in the instructions

            7  to the surveyor, sometimes the surveying manuals were

            8  supplemented by additional letters that were sent to

            9  the particular surveyor.  But right now I can't

           10  remember why I put that in.

           11                 COMMISSIONER ALLEN:  Well, it would have

           12  been helpful to have had the letters, if that was

           13  specifically what it referred to.

           14                 THE WITNESS:  Right.  Yeah.

           15                 COMMISSIONER ALLEN:  Okay.

           16                 MR. BREEDLOVE:  For the record, the

           17  report you're referring to is the Littlefield report,

           18  Exhibit X024, correct?

           19                 MR. MCGINNIS:  X002.

           20                 COMMISSIONER ALLEN:  X002.

           21                 MR. MCGINNIS:  I believe X024 is the

           22  PowerPoint.  X002 is the actual report.

           23                 MR. BREEDLOVE:  Okay.  I was on the

           24  website.  Yes.

           25                 CHAIRMAN NOBLE:  Anything else,
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            1  Mr. Allen?

            2                 COMMISSIONER ALLEN:  Not at this time.

            3                 CHAIRMAN NOBLE:  Mr. McGinnis.

            4  BY MR. MCGINNIS:

            5      Q.    Okay.  Dr. Littlefield, we were at Slide 25.

            6  Slide 25 says State Patents.

            7            In addition to looking at the federal patents

            8  that you talked about yesterday, were there Arizona

            9  state patents that were issued for lands along the

           10  Verde?

           11      A.    Yes, there were, and I have a little

           12  background information on that, if you would like.

           13      Q.    Sure.

           14      A.    Arizona, like many other of the western

           15  states, received large allotments of the public domain

           16  from Congress upon statehood to promote various public

           17  objectives, such as the construction of schools,

           18  universities, mental health facilities, and miners'

           19  hospitals.  The idea was is that when the State

           20  received title to these lands, they can either then

           21  rent them out or sell them to fund those particular

           22  institutions.

           23            Most of those lands were in Sections 2, 16,

           24  32 and 36, although the state lands could be located in

           25  other sections as well, where the State was permitted
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            1  to pick those lands without reference to section

            2  numbers.  Cumulatively, Arizona's what were known as in

            3  lieu selections and other selections totaled in the

            4  hundreds of thousands of acres.

            5      Q.    And on the next few slides, when you talk

            6  about the state patents, were you talking about

            7  transactions whereby the State had the land that it got

            8  under those acts you're talking about and patented them

            9  out to private landowners?

           10      A.    Yes.

           11      Q.    Slide 26, again, this has an exhibit number.

           12  Is the exhibit number left over from your foam board

           13  blowups in prior generations of this proceeding?

           14      A.    Yes.

           15      Q.    And did you look at all the state patents

           16  along the Verde River?

           17      A.    Yes, and as it turns out, there were very few

           18  of them, very few instances where the State sold land

           19  or patented the land that it had been given by the

           20  Federal Government to other parties.

           21      Q.    And are you going to talk about all the ones

           22  you looked at today or just a sample?

           23      A.    There are only three of them.

           24      Q.    So we don't want to sample three, so we're

           25  going to do all of them, right?
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            1      A.    Yes.

            2      Q.    What does Slide 26 here show?

            3      A.    Slide 26 shows the Verde River, the portion

            4  of it where the only parcels of land are located that

            5  the State sold that previously had come from the public

            6  domain.

            7            There's sort of an anomaly here in that

            8  originally the Federal Government had patented this

            9  land to a person by the name of James W. Anderson, but

           10  it's not clear why the State subsequently gained it as

           11  a state patent.  Maybe perhaps Mr. Anderson, his patent

           12  may have been canceled or relinquished because he may

           13  not have fulfilled the requirements of federal

           14  homesteading.

           15            But in any event, the three patents that the

           16  State subsequently sold were in Section 12 of

           17  township 15 north, range 3 east.  And those particular

           18  patents are right up in this area, and this is the

           19  portion of the river where the three patents are.

           20  They're very irregularly shaped.  But you can notice in

           21  the yellow box that they either touch or overlie at

           22  least one or two of the different versions of the Verde

           23  River.  And, again, the versions were based on either

           24  the original General Land Office survey plats, the

           25  Forest Service historical maps, or the USGS
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            1  topographical maps.

            2      Q.    And for the record, you're pointing to the

            3  yellow box that's inset on Slide 26?

            4      A.    Yes.  And you can also see that the -- it's

            5  hard to see on the screen, but there are two lines that

            6  indicate that yellow box is a blowup of the area along

            7  the river.

            8      Q.    And this map refers to township 14 north,

            9  range 4 east and township 15 north, range 3 east.  Is

           10  this pretty far up on the river?

           11      A.    Yes.

           12      Q.    Anything else about Slide 26?

           13      A.    Well, the three patents that touched the

           14  Verde River in Section 12, which were numbered 53654,

           15  6938 and 7323, were all sold to the Verde Valley Manor

           16  Retirement Center at various dates during the 1980s, so

           17  it's substantially after statehood.  But there's no

           18  indication that the State attempted to retain any

           19  portion of these lands due to their location in the bed

           20  of the Verde River.  And, in fact, note that the State

           21  of Arizona actually, at least based on the mapping,

           22  specifically did sell lands that lay in the bed of the

           23  river.

           24      Q.    So the three patents that are shown on the

           25  little box on Slide 26, are those the only three state
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            1  patents all along the Verde?

            2      A.    That I could find, that's correct.

            3      Q.    Anything else about Slide 26?

            4      A.    No.

            5      Q.    Does Slide 27 set forth your general

            6  conclusions about the federal and state patents along

            7  the Verde?

            8      A.    Yes.

            9      Q.    Can you tell the Commission what those

           10  conclusions are?

           11      A.    There were nearly 100 patents that were

           12  issued by the United States that touched or overlay the

           13  Verde River; and of these, approximately 50 of them

           14  were Desert Land Act patents that expressly had to be

           15  taking water from a nonnavigable body of water.

           16            In not one instance did the U.S. government,

           17  in granting any type of patent along the Verde River,

           18  indicate a belief that the stream was navigable by

           19  withholding acreage for the bed of the river.  And, in

           20  fact, if you go through the homestead patent files,

           21  which I have, many of the patent applicants and their

           22  witnesses specifically noted that their patent claims

           23  included the bed of the river.  And these are discussed

           24  in greater detail in my report.

           25            And then with regard to state patents, as I
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            1  just mentioned, there were three parcels that the State

            2  patented that also included the bed and the banks of

            3  the Verde River.

            4            So, cumulatively, there were at least 153

            5  U.S. and state patents that were issued by federal or

            6  state authorities indicating that many state and

            7  federal officials did not consider the Verde River to

            8  be navigable, nor did, for that matter, the various

            9  patentees of those lands.

           10      Q.    And is it your opinion, as a professional

           11  historian, that the patent information is one of the

           12  things that the Commission should consider in

           13  determining navigability of the Verde in its ordinary

           14  and natural condition?

           15      A.    Yes, especially because of the large number

           16  of them that had the same types of characteristics.

           17      Q.    And are the patents the only thing you relied

           18  on in coming to your conclusion, or was it one of

           19  several different categories of evidence that you

           20  looked at?

           21      A.    Oh, it's just one of several categories, and

           22  it wasn't just the patents themselves.  It was the

           23  patent files that described what was going on in those

           24  particular parcels as well; but it was also other types

           25  of documents, such as the survey records, and then
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            1  other documents that we'll be discussing as we go

            2  through the PowerPoint a little more.

            3      Q.    So have we covered everything you want to say

            4  about patents?

            5      A.    Yes.

            6                 CHAIRMAN NOBLE:  Mr. McGinnis.

            7                 MR. MCGINNIS:  Yes.

            8                 CHAIRMAN NOBLE:  We have a question.

            9                 MR. MCGINNIS:  Okay, let's hear it.

           10                 CHAIRMAN NOBLE:  Mr. Allen.

           11                 COMMISSIONER ALLEN:  In your testimony

           12  yesterday you made the comment that the land surveys

           13  were probative, not legal; is that true?

           14                 THE WITNESS:  My understanding of the

           15  word probative means that they should be considered as

           16  useful information, but that they were not in and of

           17  themselves a legal determination.

           18                 COMMISSIONER ALLEN:  In that regard and

           19  from a historical standpoint, do you know where the

           20  surveyors came from before they were here in Arizona,

           21  the ones that actually did these plat surveys?

           22                 THE WITNESS:  The individuals?

           23                 COMMISSIONER ALLEN:  The individuals,

           24  yes.

           25                 THE WITNESS:  The individuals typically
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            1  were hired under contracts, which are actually at the

            2  National Archives in D.C., and I don't know

            3  specifically whether any of these surveyors did surveys

            4  in other states or territories, but I have seen

            5  instances where that was the case.  And so it wouldn't

            6  surprise me if they had done work in, for example, New

            7  Mexico or Colorado or California or somewhere else.

            8                 COMMISSIONER ALLEN:  Or back East.

            9                 THE WITNESS:  Or back East, right.

           10                 COMMISSIONER ALLEN:  I just wonder, when

           11  I look at all of this information, whether or not there

           12  was a bias in terms of their understanding of what was

           13  navigable and what was not.

           14                 THE WITNESS:  I have never found a

           15  description where the Land Office specifically defined

           16  what they were supposed -- how they were supposed to

           17  identify a navigable or nonnavigable body of water.

           18                 It's my opinion that it was essentially

           19  left to the individual surveyor.  And, also, you also

           20  have to take into consideration that these surveys were

           21  done at different times of year, so there may have been

           22  more or less water, or in different years.  Some years

           23  may have been drought or years of high flow, that type

           24  of thing.

           25                 COMMISSIONER ALLEN:  Granted.
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            1  Specifically, with regard to some work that I've

            2  conducted on the Colorado River, which is navigable,

            3  there were distinct cases where subsequent

            4  interpretations of early surveys indicated that land

            5  was in one state, when it was actually originally in

            6  another state.  And the movement of the river in those

            7  particular cases was faulty in nature.  I'm not

            8  indicating that that was the particular case along the

            9  Verde, but it could have been.

           10                 And the Bureau of Rec and the Land

           11  Office, the Bureau of Land Management has definitely

           12  made mistakes at times in the past in terms of their

           13  interpretation.

           14                 THE WITNESS:  That's correct.

           15                 COMMISSIONER ALLEN:  And so I raise

           16  questions about this just from a historical standpoint

           17  so that I better understand what exactly the surveyors

           18  were thinking about when they were doing the surveys.

           19                 THE WITNESS:  That's correct, they did

           20  make mistakes, and, in fact, some areas along the Verde

           21  River were resurveyed, and I described them in my

           22  report.

           23                 There were instances, not along the

           24  Verde, but instances elsewhere in the West where the

           25  surveys were subsequently determined to be fraudulent;
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            1  that the surveyors basically just --

            2                 COMMISSIONER ALLEN:  Sat in the bar and

            3  did their work.

            4                 THE WITNESS:  Yeah.  And those were

            5  subsequently resurveyed as well.  But I haven't seen

            6  any evidence that that affected the Verde.

            7                 COMMISSIONER ALLEN:  Okay.  Thank you.

            8                 THE WITNESS:  Uh-huh.

            9                 CHAIRMAN NOBLE:  Mr. McGinnis.

           10  BY MR. MCGINNIS:

           11      Q.    And just to come back to where we were at,

           12  again, is it your opinion, as a professional historian,

           13  that this survey and patent information is a piece of

           14  evidence, but not necessarily legally determinative on

           15  its own of navigability?

           16      A.    That's correct.

           17      Q.    Let's go to Slide 28.

           18            Slide 28 says Descriptions of the Verde River

           19  in Government Reports and Documents.

           20            Does the next section of your PowerPoint deal

           21  with other government documents that you looked at as

           22  part of your work?

           23      A.    That's correct, and I have some background

           24  information before we get to the specific examples.

           25      Q.    Were there any particular federal agencies
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            1  that were especially important in your research?

            2      A.    The two most important federal agencies

            3  dealing with water or rivers would have been the U.S.

            4  Geological Survey and the Reclamation Service, which

            5  today is the Bureau of Reclamation.

            6      Q.    And why did you find those two agencies'

            7  documents particularly important?

            8      A.    Because both agencies were heavily involved

            9  in the development of water resources in the American

           10  West.

           11            But there were other agencies as well that

           12  had records; the Secretary of the Interior, which is

           13  sort of the parent agency to the Geological Survey and

           14  the Bureau, had records, but they were essentially

           15  duplicative of records by the Geological Survey and the

           16  Reclamation Service.  And, also, what was then the

           17  Office of Indian Affairs had records relating to the

           18  Verde because of the Reservations along the Verde.

           19      Q.    Okay.  In general, what did the agency

           20  records you looked at show about the Verde?

           21      A.    In general, they consistently portrayed the

           22  Verde River as being nonnavigable in terms of the

           23  descriptions that they offered of the river.

           24      Q.    And, again, are these part of the totality of

           25  evidence and documents that you looked at in coming to


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1524


            1  your opinion?

            2      A.    Yes, they are.

            3      Q.    Did you review documents in addition to those

            4  that you're going to talk about in your PowerPoint?

            5      A.    There are many more of the descriptions of

            6  these at federal agencies in my actual report.  These

            7  are just examples.

            8      Q.    Let's go to Slide 29 then.

            9            Slide 29 talks about the 1872 Wheeler survey.

           10  Can you tell us about the significance of that?

           11      A.    The U.S. government sent George M. Wheeler to

           12  obtain topographical information about Arizona and

           13  Nevada in 1872 and to assess the region's resources,

           14  its climate, and other qualities that might affect

           15  homesteading or people traveling through the region.

           16            And after he had completed an exploration,

           17  Wheeler submitted a report to Congress, which contained

           18  a daily log of his journey, as well as descriptions of

           19  various subjects.

           20            In the report, Wheeler mentioned several

           21  streams in Arizona, including the Verde, the Gila, and

           22  the Salt; but Wheeler did not describe any of these

           23  rivers as being navigable, although navigability was

           24  certainly a characteristic that he would have

           25  described, based on his comments that he made about the
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            1  Colorado River being navigable.

            2            Under a section entitled Means of

            3  Communication, Wheeler noted that navigation -- I seem

            4  to be missing a page here.  Oh, here we go.  Noted that

            5  navigation on the -- no, I'm missing a page.

            6      Q.    Well, is what you have here on Slide 29 an

            7  excerpt from the Wheeler survey?

            8      A.    Yes.  This slide itself has his comment,

            9  which says "One of the urgent wants felt in the

           10  promotion of our mining industry is that of increased

           11  and cheapened inland transportation.  River

           12  transportation upon our western coast is, to a great

           13  extent, a failure, as beyond the Columbia and the

           14  Colorado Rivers, that furnish somewhat irregular

           15  avenues of connection with the interior, no streams of

           16  considerable magnitude exist; river transportation,

           17  even in this very American age, loses its great power

           18  when pitted against the railroads."

           19      Q.    So as a general matter, what does this quote

           20  from Wheeler mean to you for purposes of navigation or

           21  navigability?

           22      A.    Well, he basically was saying after having

           23  explored the area, that he thought that the only rivers

           24  that would be useful for navigation were the Columbia

           25  and the Colorado.
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            1      Q.    Flip to Slide 30.

            2                 COMMISSIONER ALLEN:  Mr. Chairman?

            3                 CHAIRMAN NOBLE:  Mr. Allen.

            4                 COMMISSIONER ALLEN:  In this particular

            5  case, railroads were built in the 1870s, roughly.

            6                 THE WITNESS:  The Transcontinental was

            7  built in the 1860s.

            8                 COMMISSIONER ALLEN:  Right.  And so the

            9  access to railroad traffic was much greater than it was

           10  to the rivers, except for the fact that the rivers ran

           11  through -- like the Gila, ran through certain places

           12  where they could have been used, but you're assuming

           13  that navigability was based for commercial purposes

           14  related to ore transport to -- or nonnavigability in

           15  that case, was due to the fact that they couldn't carry

           16  heavy loads of materials down the river, is that not

           17  so?

           18                 THE WITNESS:  The same way that the

           19  railroads could, you mean?

           20                 COMMISSIONER ALLEN:  Yes.

           21                 THE WITNESS:  That's probably true, yes.

           22                 COMMISSIONER ALLEN:  So that doesn't

           23  mean that some type of commerce of lesser degree could

           24  have been effective on the rivers at that time?

           25                 THE WITNESS:  That's true.
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            1                 COMMISSIONER ALLEN:  Okay.

            2                 THE WITNESS:  And I'm just reporting

            3  what Mr. Wheeler was saying in his opinion of --

            4                 COMMISSIONER ALLEN:  I understand.

            5                 THE WITNESS:  -- the rivers versus the

            6  railroads.

            7                 COMMISSIONER ALLEN:  I understand.

            8  Thanks.

            9                 THE WITNESS:  Uh-huh.

           10  BY MR. MCGINNIS:

           11      Q.    Okay.  Where are we at?  We're on Slide 29,

           12  right?  Let's go to Slide 30.

           13            Slide 30 relates to the Twelfth Annual Report

           14  of the U.S. Geological Survey in 1891; is that right?

           15      A.    Yes.  It described the Salt and the Verde,

           16  the Hassayampa, the San Pedro, and the Agua Fria Rivers

           17  as sources of potential irrigation water.  And the

           18  quotation says "Water is derived from the Gila River

           19  and its tributaries," and the Verde was a tributary,

           20  "by means of canals and ditches, which distribute it to

           21  the fields of each farmer.  These streams fluctuate

           22  greatly, being at times subject to sudden floods,

           23  especially during the summer rains, when they often

           24  sweep out bridges, dams, and canal head works, while at

           25  other times they may diminish until the water almost
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            1  disappears."

            2      Q.    Okay.  Moving on to Slide 31.

            3            This deals with a different U.S. Geological

            4  Survey report, 1897 and '98; is that right?

            5      A.    That is correct.

            6      Q.    And what is the significance of this

            7  particular report?

            8      A.    Well, the author of this report, which was

            9  from the U.S. Geological Survey to the Secretary of the

           10  Interior, wrote that the bed of the Verde River at

           11  McDowell station, which is about a half mile above the

           12  stream's mouth, quote, is similar to the one of Gila

           13  River-sandy and liable to change during a slight

           14  rise... The bed of the river evidently changed during

           15  the last freshet, scouring out the channel... The river

           16  fluctuated in this channel until August 23rd.

           17      Q.    Okay.  And this is an observation that a

           18  federal government official made about the Verde River;

           19  is that correct?

           20      A.    That's correct.

           21      Q.    Slide 32.  This is -- I'll wait until you get

           22  there.

           23            This is the USGS Water Supply Paper No. 73

           24  from 1903; is that right?

           25      A.    That's correct.
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            1      Q.    What's the significance of this, in your

            2  opinion, as a professional historian?

            3      A.    This is just another description by a federal

            4  official who had played a role dealing with water

            5  resources, and he's observing about the Verde River,

            6  quote, Verde River drains the central portion of

            7  Arizona, and the Upper Salt River the east central

            8  portion.  Both streams are more or less torrential in

            9  character, the combined flow dwindling at times to

           10  about 100 cubic feet per second, and at other times

           11  reaching a volume more than one hundred times as

           12  great... The greater portion of the basin, however, is

           13  of a mountainous character, being cut with profound

           14  canyons and dotted by rugged mountains...

           15      Q.    Okay, and this description, again, is from

           16  1903.  It's a little bit later in time than some of the

           17  earlier ones we talked about?

           18      A.    Yes.

           19      Q.    Slide 33.  Is that another 1903 document; is

           20  that correct?

           21      A.    This is another 1903 document written by

           22  Frederick Newell, who was then an employee of the

           23  Geological Survey, but he later became the head of the

           24  Reclamation Service.

           25      Q.    And what does Mr. Newell say about the Verde?
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            1      A.    He reported, quote, that the, quote, channel

            2  of the Verde River, and I'm inserting the "of the Verde

            3  River" part, is similar to that of the Salt River-sandy

            4  and liable to change during a slight rise.

            5      Q.    And you inserted "of the Verde River," the

            6  language there, but was that part of a bigger

            7  discussion about the Verde?

            8      A.    Yes.

            9                 COMMISSIONER ALLEN:  Mr. Chairman,

           10  question.

           11                 CHAIRMAN NOBLE:  Yes, Mr. Allen.

           12                 COMMISSIONER ALLEN:  That same comment

           13  could very well be made of the Colorado River, could it

           14  not.

           15                 THE WITNESS:  Yes.

           16                 COMMISSIONER ALLEN:  Okay.  That's all I

           17  wanted to point out.

           18  BY MR. MCGINNIS:

           19      Q.    Slide 34, and this is a 1914 document

           20  relating to Horseshoe Reservoir; is that correct?

           21      A.    Yes.  In 1914 there was controversy over the

           22  possible construction of Horseshoe Reservoir on the

           23  Verde River.

           24      Q.    And just for a second, the Horseshoe that we

           25  know wasn't built until decades later; is that correct?
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            1      A.    That's right, but there were discussions

            2  about building it considerably earlier.

            3      Q.    Okay.  Go ahead.

            4      A.    The early controversy over the possible

            5  construction of Horseshoe Reservoir on the Verde was

            6  especially revealing in relation to the navigability or

            7  nonnavigability of the Verde.

            8            For example, in 1914, Reclamation Service

            9  Engineer F.W. Hanna wrote regarding why Horseshoe

           10  Reservoir should not be built, and this is his opinion:

           11  Quote, There are several years in which there would be

           12  absolutely no water available for storage.  Moreover,

           13  in the series of years from 1896 to 1904, inclusive,

           14  there are four years, three of which are consecutive,

           15  in which there would be no water supply for storage in

           16  the Horseshoe Reservoir, and there would be very little

           17  available water for the whole period of nine years.  It

           18  appears, therefore, that the water supply even though

           19  the Horseshoe Reservoir is not constructed for the Salt

           20  River Project would be very unreliable for additional

           21  lands which would have to depend upon this source of

           22  supply alone.

           23            And I'm commenting here not so much about the

           24  supply of irrigation water, but, rather, about what his

           25  assessment was of the dependability of flows being in
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            1  the river.

            2      Q.    And were you here for Mr. Hjalmarson's

            3  testimony yesterday?

            4      A.    Yes, I was.

            5      Q.    Do you recall him talking about the fact that

            6  the existing Horseshoe Reservoir doesn't fill very

            7  often?

            8      A.    I do remember that.

            9      Q.    Slide 35 is a report, 1905 report, from the

           10  U.S. Indian Service; is that right?

           11      A.    That's correct.

           12      Q.    Can you tell us what this report means for

           13  purposes of navigability?

           14      A.    This is a report to the Secretary of the

           15  Interior on irrigation at Camp McDowell Indian

           16  Reservation in 1905, and the Indian Service inspector,

           17  W.H. Code, commented on the impact of flooding on the

           18  channel of the Verde River.

           19            Quote, The narrow valley of the Verde River

           20  embraced within the boundaries of this reservation has

           21  a steep gradient toward the river, and the Jones Canal,

           22  and then I inserted the phrase "which served the

           23  reservation," winding its way around the base of the

           24  foot hills for a distance of nearly sixty miles,

           25  intercepts many --
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            1      Q.    Sixty or six?

            2      A.    I'm sorry?

            3      Q.    You said sixty.

            4      A.    Oh, six, I'm sorry, intercepts many drainage

            5  lines, which, in times of heavy storms, run vast

            6  quantities of water which sweep out canal banks and

            7  fill sections of the ditch with a heavy sand deposit.

            8  To further increase the difficulties, the banks of the

            9  Verde River at the head of the ditch have suffered

           10  great erosion...and the river channel seems to have

           11  scoured down to a considerable depth, leaving the

           12  present canal grade elevated at a distance of several

           13  feet above the grade of the river.

           14      Q.    And, again, is this another observation by a

           15  federal official about the Verde River around the turn

           16  of the century?

           17      A.    Yes.

           18      Q.    Slide 36.

           19            In addition to looking at the government

           20  documents, did you also look at other documents and

           21  newspaper articles?

           22      A.    Yes, and this section addresses that.  And I

           23  did want to make one comment about historical newspaper

           24  articles before we get to the specifics.

           25      Q.    Okay.
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            1      A.    Newspaper articles in the American West in

            2  the 19th and early 20th century were notoriously

            3  booster-type articles, because the communities that

            4  were being established wanted to attract other

            5  newcomers to come to them.  As a result, newspaper

            6  articles describing a particular community boasted

            7  about the attributes of that community, meaning did

            8  they have good stores, did they have good religious

            9  institutions, did they have railroad service or wagon

           10  roads.

           11            And, as a result, had newspaper articles in a

           12  particular community near the Verde believed that the

           13  Verde was useful for navigation, they undoubtedly would

           14  have pointed that out.

           15      Q.    And in your analysis, you looked at those

           16  newspaper articles, though, right?

           17      A.    Yes, and I have many more in my report than I

           18  am using here.

           19      Q.    And as a professional historian, is it common

           20  for historians to look at newspaper articles, even

           21  though they realize there could be some slant to them

           22  at times?

           23      A.    Yes.

           24      Q.    Slide 37.

           25            This is not a newspaper article, right?
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            1      A.    No, this is one of the, quote, miscellaneous

            2  documents, unquote.

            3      Q.    This says 1865 Arizona Territorial

            4  Legislature.

            5      A.    Yes.

            6      Q.    Can you tell us what this slide deals with?

            7      A.    As early as 1865, the Arizona Territorial

            8  Legislature, meeting in its Second Session, reached the

            9  conclusion that the Verde River was not navigable.  The

           10  legislators passed, on December 28th, 1865, a, quote,

           11  Memorial Asking Congress for an Appropriation to

           12  Improve the Navigation of the Colorado River.

           13            What they wanted was $150,000 to remove

           14  obstacles such as sandbars, snags, boulders, and other

           15  obstructions from the Colorado's bed; but as part of

           16  that petition to Congress, they specifically stated the

           17  Colorado River is the only navigable water in this

           18  territory.

           19            My take on this is that, presumably, inasmuch

           20  as the legislature were representatives of all of the

           21  citizens living in Arizona, the legislators probably

           22  knew what they were talking about, at least in 1865.

           23      Q.    Okay.  Slide 37.

           24            This a newspaper article, correct?

           25      A.    Yes.  This is an article from the Prescott
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            1  Weekly Journal-Miner on August 8th, 1874.

            2      Q.    What does the article say that's significant

            3  for purposes of what we're doing here today?

            4      A.    It's a description of an individual or two

            5  individuals dealing with an aspect of the Verde River

            6  and its unpredictability.

            7            Quote, Albert Jackson and another man arrived

            8  here recently -- "here" meaning Prescott -- from the

            9  Verde River and say that while hunting and fishing

           10  below the settlements on said stream they were driven

           11  from the narrow bottom lands by a great rise in the

           12  river, which rise was caused by a water-spout or

           13  cloud-burst.  They say that the river rised about fifty

           14  feet in a short space of time.

           15      Q.    Okay.  Slide 39, is that another newspaper

           16  article?

           17      A.    This is also from the -- this is from a

           18  different paper, the Weekly Arizona Miner, and another

           19  descriptive comment about the Verde River.

           20      Q.    This is in 1875?

           21      A.    January 22nd, 1875.

           22      Q.    Okay.  What do they say about the Verde?

           23      A.    "The Rio Verde River commenced rising

           24  yesterday morning, and rose three feet during

           25  yesterday.  This morning the angry torrent is rushing
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            1  southward with terrific force and the muddy water has

            2  overflowed the meadows, making it too dangerous to ford

            3  or attempt to cross."

            4      Q.    Slide 40, is this another newspaper article,

            5  this one from 1875?

            6      A.    This is the Weekly Arizona Miner, April 2nd,

            7  1875.

            8      Q.    And we have the text of the article up here.

            9  Can you just summarize what it says?

           10      A.    It talks about a couple of individuals who

           11  were attempting to cross the river in a wagon, and they

           12  found more water in the river than they could, quote,

           13  navigate, unquote, for their wagon.  So they abandoned

           14  the wagon and team and swam to the nearest shore, and

           15  the horses were washed down the river, where they

           16  actually, the horses, were -- managed to survive as

           17  well.  But they lost a lot of their gear in the

           18  process.

           19      Q.    Slide 41, is that another newspaper article?

           20      A.    This is another article, September 24, 1875,

           21  in the Weekly Journal-Miner.

           22      Q.    Why don't you go ahead and read this one.

           23      A.    Yeah, I think this one is particularly

           24  important.  I mentioned the booster-like nature of

           25  newspapers, and this is a good example of that.
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            1            Although there were an extremely large number

            2  of news stories throughout the years before Arizona's

            3  statehood in 1912 about other Verde River floods,

            4  several of which, by the way, led to drownings, the

            5  articles also appeared describing other aspects of the

            6  Verde River; for example, the one about the wagon that

            7  we just dealt with.

            8            And in this particular case, this was an

            9  article that was published because people had been

           10  writing to the newspaper asking for information about

           11  different communities along the Verde River, and the

           12  editor here was attempting to answer their questions.

           13            He said, "Our mountains contain fine, clear

           14  gravel-bottomed streams and lakes, valleys of great

           15  beauty and varying in the length and width spread out

           16  in every direction among the mountains.  The

           17  San Francisco or Verde River and the Colorado

           18  Chiquito," which he identifies as the Little Colorado

           19  or Flax River, "together with the Great Colorado and

           20  its wonderful Cañon, are the most important rivers of

           21  the Yavapai."

           22            And this is where he offers his opinion about

           23  navigability:  "but there is no navigable water in the

           24  county; all freight is moved by large trains of pack

           25  mules or heavy wagons drawn by from four to twenty
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            1  mules," and I think this helps explain the significance

            2  of roads that ran adjacent to rivers as well.

            3      Q.    And, again, this is just one piece of the

            4  evidence that you looked at in coming to your opinions?

            5      A.    One of many, yes.

            6      Q.    Slide 42 is another newspaper article, this

            7  time from 1889, right?

            8      A.    This is the Prescott Weekly Journal-Miner,

            9  October 16, 1889.  This was a discussion about building

           10  a dam on the Verde River.

           11            Quote, The above-named -- the name of the dam

           12  was the Etta, E-T-T-A.  The above-named dam,

           13  constructed for the purpose of raising the Verde River,

           14  to supply water to the Etta mill, two miles below, was

           15  finished last Saturday, October 5th.  All the gates

           16  were closed, and for the first time there was no Verde

           17  River running below.  No leaks were to be seen, and the

           18  works were all pronounced first-class in every respect.

           19  To relieve the pressure and prevent water from flowing

           20  over the dam, a sluiceway with two gates is built in

           21  the middle of the river.  The gates are shut sufficient

           22  to send water enough down the ditch to supply the mill.

           23            But even though the dam was completely

           24  blocking the river, nobody -- there is no information

           25  in this newspaper article or any other ones nearby that
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            1  anyone was complaining about this dam blocking

            2  navigability on the river.

            3      Q.    Slide 43.  This is another newspaper article

            4  from 1896.

            5      A.    February 19th, 1896, the Weekly

            6  Journal-Miner, and it's a description about how

            7  dangerous the floods were on the Verde River.

            8            Quote, Some dark morning you here a roar like

            9  a mighty wind tearing through a forest, and here it

           10  comes - a solid head of water - swift by reason of its

           11  great incline, and dark with the soil of ranchers'

           12  valuable land.  Then, when it falls, the work of

           13  destruction still goes on.  The high banks, having

           14  become saturated, crumble from beneath, and day and

           15  night one can hear the sound of large portions of land

           16  falling into the water.  I tell you this quiet little

           17  Verde River is a brilliant deception.  Every flood we

           18  have it changes its current.  One year it ripples up

           19  against this side, and next it purrs and murmurs its

           20  deceptive little song clear across on the other side,

           21  and so back and forth, back and forth, always demanding

           22  a toll, and taking it too, with a lavish and liberal

           23  hand.  The great question now when one wants to buy a

           24  ranch is, will the river take it?  This too is the

           25  question in locating irrigation ditches, everything
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            1  must be put as far out of the way of the river as

            2  possible.

            3      Q.    And the newspaper articles we just talked

            4  about, the several articles in the last few slides,

            5  those are just a few of the articles you looked at; is

            6  that right?

            7      A.    There are many more in my report itself that

            8  are a variance on the same thing.

            9      Q.    Okay.  Slide 44.

           10            In addition to looking at the documents that

           11  you describe, did you also find some historical

           12  photographs of the Verde in part of your work?

           13      A.    Yes, and that was part of the reason for the

           14  revision of the earlier report, because it was easier

           15  to find historical photographs now, because of online

           16  resources, than it had been previously.

           17      Q.    Okay.  Let's go to Slide 45, which is one of

           18  the photographs you found.  Can you tell us about that

           19  one?

           20      A.    I just wanted to add one more general

           21  comment, if I could, about the photographs.

           22      Q.    Sure.

           23      A.    All of the photos that appear in this

           24  section, again, are examples, and there are others in

           25  my report.  But all of the photos were personally
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            1  obtained by me, either with a research assistant or by

            2  myself.

            3      Q.    Okay.  Slide 45.

            4      A.    This is a man on horseback crossing the Verde

            5  River.  The date and the site are unknown, but you can

            6  clearly see the shallow water.  And this is from the

            7  Jerome Historical Society in Jerome, Arizona.

            8      Q.    And you don't know the date on this one?

            9      A.    No.  It wasn't identified at the Jerome

           10  Historical Society either.

           11      Q.    Okay.  Slide 46, another photograph?

           12      A.    This is a photograph of prehistoric ruins at

           13  the confluence of the Verde River in Oak Creek in 1880.

           14  The source was the Fort Verde State Historic Park in

           15  Camp Verde, Arizona.

           16            One of the things I think you should probably

           17  note on this is that there are possibly riffles that

           18  appear right here and, also, some other ones that

           19  appear right there a little further upstream.

           20      Q.    Again, I think we've seen this photograph

           21  before, in December maybe.

           22      A.    Yeah, I can't remember.  Maybe it was

           23  Mr. Fuller who used it.  I'm not sure.

           24      Q.    Slide 47 is another photograph.  This says

           25  "Stereographic photo of the Verde River."  Can you tell
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            1  us what a stereographic photograph is?

            2      A.    These were sort of the rage in the late 19th

            3  century.  They were similar to the toy that we grew up

            4  with where the image was taken by two slightly

            5  off-centered cameras to approximate what your eyes

            6  would see as three-dimensional, and then the photo

            7  would be put together, and when you look through a

            8  viewer with this particular card in it, you would see a

            9  3-D image of the Verde River.

           10      Q.    And what does this photograph show?

           11      A.    This particular photograph shows dual

           12  channels and sandbars, and, again, both pictures are

           13  essentially the same.  It was intended to be

           14  stereographic.  But you can see a secondary channel

           15  that I believe starts up here and then comes down

           16  there.  And you also see a gravel bar here and another

           17  one and some riffles right in there.

           18            This is from the Sharlot Hall Museum in

           19  Prescott, Arizona.

           20      Q.    Okay.  Slide 48 is another photograph, right?

           21      A.    Yes.  This one is also from the Sharlot Hall

           22  Museum, approximately 1880.  And, again, you can see

           23  the riffles in the river here, and both images are

           24  essentially the same on either side.

           25      Q.    Okay.  Slide 49 is another set of
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            1  photographs, right?

            2      A.    Yes.  This one is also from Sharlot Hall

            3  Museum.  It's also around 1880.  It's a couple of

            4  horses with a rider crossing the Verde River.  The site

            5  is unknown.

            6      Q.    Okay.  Slide 50, is that another photograph?

            7      A.    This is a photograph.  The source is the Fort

            8  Verde State Historic Park.  It shows residents, I'm

            9  assuming from Camp Verde, on a sand or a gravel bar in

           10  the river around 1885, and the quality is not very

           11  good, but you can also see some riffles in it here.

           12                 COMMISSIONER ALLEN:  Mr. Chairman,

           13  question.

           14                 CHAIRMAN NOBLE:  Yes.

           15                 COMMISSIONER ALLEN:  Is that above or

           16  below Camp Verde?

           17                 THE WITNESS:  It's not identified in the

           18  source.

           19                 COMMISSIONER ALLEN:  Okay.

           20                 THE WITNESS:  If it had -- if they had

           21  had had in the archival listing where it was located, I

           22  would have included that.

           23  BY MR. MCGINNIS:

           24      Q.    Slide 51, this is another photograph that I

           25  think we did have quite a bit of discussion with
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            1  Mr. Fuller with.  What's the basis?  Where did you get

            2  this photograph?

            3      A.    This copy came from the Fort Verde State

            4  Historic Park in Camp Verde, Arizona, and it shows a

            5  couple of men in a small boat on the Verde River.  The

            6  Fort Verde State Historic Park did not identify the

            7  location of where the boat was.  It was my recollection

            8  there was quite a bit of discussion about where the

            9  location might have been based on various, perhaps, as

           10  Mr. Fuller's experience on the river.  I'm not sure,

           11  though.

           12      Q.    But the original source that you got this

           13  photograph from doesn't say where it is?

           14      A.    No.  That's correct.

           15                 MR. BREEDLOVE:  I've got a question

           16  about that slide.  Is that a line that's across the

           17  river there, just up from the boat?  You can kind of

           18  see it.  Or is that just a scratch on the picture?

           19                 THE WITNESS:  I would assume it's a

           20  scratch on the picture.  I don't know for sure.

           21  BY MR. MCGINNIS:

           22      Q.    Breedlove's got better eyes than I do,

           23  because I didn't see that.

           24                 CHAIRMAN NOBLE:  Mr. Breedlove has no

           25  idea what we're talking about with a stereograph.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1546


            1                 MR. BREEDLOVE:  I've never seen one in

            2  person, but I paid attention to these.

            3                 CHAIRMAN NOBLE:  I've heard stories.

            4                 MR. MCGINNIS:  I carried one around the

            5  country when I was a child facing backwards in the back

            6  of a station wagon.

            7  BY MR. MCGINNIS:

            8      Q.    Is that all you have to say about Slide 51?

            9      A.    Yes.

           10      Q.    Slide 52, is that another photograph that

           11  actually also shows up on the cover of your report,

           12  right?

           13      A.    That's correct.

           14            This is also from the Fort Verde State

           15  Historic Park.  This one, they did identify it as being

           16  at Cottonwood Ford near Fort Verde, although the date

           17  is approximately 1885, and it shows cattle walking

           18  across a gravel bar in the river.  Also, some of them

           19  are standing in the water.

           20      Q.    Slide 53, is that another photograph that you

           21  located?

           22      A.    This is, yes, a photograph that I located at

           23  Arizona State University in Tempe.  It's the Verde

           24  River near Clarkdale in March 1914, and it clearly

           25  shows riffles in the river here, and I'm thinking this


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1547


            1  is a split in the channel there as well.

            2      Q.    Slide 54 is another photograph we've seen

            3  before in this proceeding, right?

            4      A.    Yes.  This is from the Jerome Historical

            5  Society, a photograph that I obtained this copy from.

            6  This is cars fording the Verde River near Bridgeport in

            7  1914, according to the Historical Society's records.

            8      Q.    Okay.  How about Slide 55?

            9      A.    This is also another photograph from the

           10  Jerome Historical Society.  It's the Verde River flood

           11  on January 28th, 1916.

           12      Q.    Okay.  Does this say where it's at?

           13      A.    No, it is not identified precisely.

           14      Q.    What about the writing there on the bottom of

           15  the photograph; what's that say?

           16      A.    Oh, United Verde Copper Company's smelter.

           17      Q.    Is this Clarkdale?

           18      A.    Yes, Clarkdale.  Thank you.

           19      Q.    Even I could see that.

           20            Slide 56, another photograph?

           21      A.    This is a photograph from the U.S. National

           22  Archives Branch in Denver, Colorado.  I obtained my

           23  copy there.  This is the proposed Horseshoe Dam site

           24  around 1920, and you can clearly see that there's a

           25  dual channel here and some shallow water and a gravel
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            1  bar.  This is from the records of the Bureau of

            2  Reclamation at the National Archives Branch.

            3      Q.    Okay.  Slide 57 is another photograph, right?

            4      A.    Yes.  This is the Camp Verde dam site.

            5  Again, this is from the records of the Bureau of

            6  Reclamation, which at the time was conducting studies

            7  where they might build dams on the Verde.  It's from

            8  the U.S. National Archives Branch in Denver, and you

            9  can clearly see that there are riffles and a very

           10  shallow channel right in through here.

           11      Q.    Okay.  Slide 58?

           12      A.    Again, this is the Camp Verde dam site around

           13  1920.  It's from the records of the Bureau of

           14  Reclamation in Denver at the National Archives Branch

           15  there, and you clearly can see the rough channel there.

           16  Perhaps someone who is more familiar with boating on

           17  the Verde than I am, but I'm thinking that maybe this

           18  might be near Verde Falls.

           19      Q.    Okay.  Slide 59 is another photograph from

           20  1932, right?

           21      A.    This one's somewhere in the lower Verde

           22  River, 1932.  The source was the Arizona Historical

           23  Society in Tucson, and you can see gravel bars and

           24  riffles and so on in the photograph.

           25      Q.    Slide 60, another photograph?
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            1      A.    Another photograph, site unknown on the Verde

            2  River around 1932.  It's from the Arizona Historical

            3  Society in Tucson, and you can see the shallow channel

            4  and riffles and so forth in there.

            5      Q.    Slide 61, what's that?

            6      A.    This is a photograph from the records of the

            7  Bureau of Reclamation at the National Archives Branch

            8  in Denver that I obtained there.  The notations were on

            9  the photograph.  They're not anything that I did or

           10  anybody else did, other than, I guess, somebody in the

           11  Bureau of Reclamation Office.

           12            And this was part of the examination of the

           13  Verde River for possible dam sites, and the author, the

           14  photographer or an engineer has drawn in where

           15  different dam sites might take place.  You can see the

           16  narrow channel, and I think this is a gravel bar over

           17  here and so forth.

           18      Q.    Okay.  Let's move on to Slide 62.

           19            In addition to your work on the Verde, have

           20  you, in the context of your work on the different

           21  rivers for the Commission, also taken a look at

           22  historical navigation on the Colorado River?

           23      A.    Yes.  I thought it would be useful just to

           24  include some sort of information, primarily

           25  photographs, about what types of watercraft were used
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            1  on a river that was navigable; and that's what this

            2  section of the report deals with.

            3      Q.    Okay.  Slide 63, does that relate to some

            4  research you did regarding Lieutenant J.C. Ives on the

            5  Colorado?

            6      A.    Yes.  Ives had been sent in the mid 1850s to

            7  investigate the navigability of the Colorado River.  He

            8  provided a written report to Congress and later noted

            9  that the Colorado was extremely difficult to navigate

           10  because, as he wrote, quote, the channel is exceedingly

           11  circuitous and constantly shifting.

           12            And these were characteristics, also, that

           13  had been describing the Verde River.

           14            He also noted the repeated presence of

           15  sandbars and shoals, but he added, quote, boats rarely

           16  make a trip between tide water and Fort Yuma without

           17  grounding many times a day.  By working them about in

           18  the shifting sand...and as a last resort, by lightening

           19  the boat of the cargo, these shoals may always be

           20  passed with more or less labor.

           21      Q.    This was in the mid 1800s?

           22      A.    He did the study in the mid 1850s and then he

           23  reported to Congress.

           24      Q.    And his boat, that boat was pretty large,

           25  right?
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            1      A.    Yes.  This is the boat that he took on his

            2  expedition.  The boat Explorer it was called.

            3      Q.    Okay.  Slide 64, is that another depiction of

            4  the Ives expedition?

            5      A.    This is a drawing of the Ives exploration of

            6  the Colorado, and here, because the river is so

            7  shallow, the men are lining the boat by pulling on a

            8  rope attached to the boat to bring it up the river

            9  through the rapids.

           10      Q.    Slide 65 then, is that a photograph of

           11  Mr. Powell?

           12      A.    Yes, John Wesley Powell made, as everyone

           13  knows, two expeditions through the Grand Canyon; the

           14  first in 1869, and then again in 1871 to '72.

           15            He made it clear after his first trip that

           16  while he had survived the experience, the multitude of

           17  rapids and other obstacles along this portion of the

           18  Colorado River made it hardly practicable as a possible

           19  water-based access to the interior of North America.

           20            And, in fact, his experiences and those of

           21  his crew on the first trip proved to be so frightening

           22  that several crew members opted to climb out of the

           23  canyon, where they were subsequently killed by Indians.

           24      Q.    So they had problems navigating even on the

           25  Colorado in the mid 1800s; is that right?
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            1      A.    That's correct.  And it's my understanding

            2  that the Colorado River carries considerably more water

            3  than the Verde.

            4      Q.    Okay.  Slide 66 then.  Is this more of the

            5  Powell expedition?

            6      A.    This is another view of the Powell

            7  expedition, and if you notice, tied onto the boat is an

            8  armchair, and that's where John Wesley Powell would sit

            9  to direct the expedition as they went through the

           10  rapids on the Colorado River.

           11            The second expedition, by the way -- the

           12  first expedition he did not bring a photographer, but

           13  these photographs we're looking at now were from the

           14  second expedition, where he did bring a photographer.

           15      Q.    His boat looks like it's substantially

           16  smaller than the Ives boat; is that right?

           17      A.    Yes.

           18      Q.    Okay.  Slide 67 then.

           19      A.    This is Powell's crew with their dories in

           20  the Grand Canyon in 1871 to '72.  It's from the

           21  National Park Service online photo collection.

           22      Q.    Okay.  Slide 68.  This is another photo of

           23  the Powell trip?

           24      A.    This is another photo of the Powell trip.

           25  You can see in the middle of the photograph one of his
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            1  boats and an individual, and is this from the Library

            2  of Congress in Washington, D.C.

            3      Q.    Okay.  Slide 69, what's that?

            4      A.    This is another one of a stereograph types of

            5  photographs, which, as I indicated, were a very popular

            6  type of photograph in the late 19th and early 20th

            7  century, and it's the Powell expedition through the

            8  Grand Canyon.  It doesn't say exactly where.  But,

            9  again, you can see Powell's armchair; and if you look

           10  on the left-hand side of the armchair, that's actually

           11  a life preserver that's attached to the arm of the

           12  chair.

           13      Q.    And just in terms of technology, the chair

           14  looks like something he got maybe from his dining room

           15  table?

           16      A.    Yeah.  It's a regular armchair that's latched

           17  on.

           18      Q.    Slide 70.

           19      A.    This is one of Powell's boats going through

           20  the rapids in the Grand Canyon, and it's from the

           21  National Park Service online photograph collection.

           22      Q.    Slide 71.

           23      A.    This one doesn't have anything to do with

           24  navigability, but I just like the photograph.  It's

           25  Powell's camp, first camp, going through the Grand


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1554


            1  Canyon.

            2      Q.    Slide 72 then.

            3      A.    There was another expedition that also went

            4  through the Grand Canyon about the same time that

            5  Powell was going down through the Grand Canyon, not

            6  going up through the Grand Canyon.  But this is a

            7  boating expedition going upriver as Powell was going

            8  down through the Grand Canyon, and this was commanded

            9  by George M. Wheeler.  And he had been sent by Congress

           10  to explore the American West and make topographic maps,

           11  as well as to note other characteristics of the area.

           12  And they were also supposed to locate the head of

           13  navigation on the Colorado River.

           14            Wheeler's expedition started from Camp Mohave

           15  in Arizona Territory on September 15th, 1871, using

           16  small rowboats.  And they made it upstream to the mouth

           17  of Diamond Creek, often having to portage around

           18  rapids, and they covered 260 miles going upstream in

           19  31 days.  And this is a photograph of George Wheeler's

           20  expedition leaving Camp Mohave in 1871.

           21      Q.    Okay.  Slide 73.

           22      A.    This is a stereographic photograph of the

           23  Wheeler expedition up the Colorado River at Black

           24  Canyon, approximately where Hoover Dam is, and this is

           25  from the Library of Congress in Washington.
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            1      Q.    Slide 74, is that another photograph?

            2      A.    This is another photograph of the Wheeler

            3  expedition at what was called Camp Big Horn, and you

            4  can see the boats on the beach right here.

            5      Q.    Okay.  Slide 75, does that slide set forth

            6  your summary of your conclusions regarding navigability

            7  of the Verde River?

            8      A.    Yes, it does.

            9      Q.    Could you tell us those?

           10      A.    I examined multitudes of historical documents

           11  describing the Verde River at many points in time, both

           12  before and near Arizona statehood in 1912.  I looked at

           13  a wide spectrum of published and unpublished sources,

           14  most of which were primary in nature, including U.S.

           15  government and state and territorial materials,

           16  historical newspaper accounts, and other archival

           17  records and photographs.

           18            And it seems to me that from this wealth of

           19  information, there's only one conclusion that could be

           20  made, which was a conclusion reached by literally

           21  hundreds of contemporaneous observers, either who

           22  stated it directly or implicitly reached the same

           23  conclusion; that the Verde River was not navigable or

           24  susceptible of navigation on or before February 14th,

           25  1912.
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            1            And I think it's important to note that this

            2  conclusion comes from literally hundreds of documents,

            3  maps, and illustrations created by people who knew the

            4  Verde River as it existed in their own time.  This was

            5  not a reconstruction of the past looking backward.  It

            6  was not a present-day view of boating on the Verde

            7  River superimposed on the past.  But this is what the

            8  people who were there actually at the time had to say

            9  about the Verde River.

           10      Q.    So in your work, did you do any hydrologic

           11  analysis?

           12      A.    No, I did not.

           13      Q.    Did you do any geomorphic analysis?

           14      A.    No, I did not.

           15      Q.    So what you did was looked at all the

           16  historical documents; is that right?

           17      A.    That's correct.

           18      Q.    And the photographs?

           19      A.    Yes.

           20      Q.    Okay.  And you came to a conclusion based

           21  upon that historical information?

           22      A.    My conclusion is essentially that of the

           23  contemporaneous witnesses; that they all seem to point

           24  in the same direction; that the Verde River was not

           25  navigable prior to or on February 14th, 1912.
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            1      Q.    And in terms of accumulating a wide variety

            2  of historical documents, synthesizing that information,

            3  and providing that to a court or another tribunal, is

            4  that what historians typically do?

            5      A.    Yes, it is.

            6                 MR. MCGINNIS:  I don't have any further

            7  questions.

            8                 CHAIRMAN NOBLE:  Does anyone have any

            9  questions for Dr. Littlefield?

           10                 Well, then let's move on to lunch.

           11                 We are going to take a break at this

           12  time.

           13                 (A recess was taken from 10:31 a.m. to

           14  10:47 a.m.)

           15                 CHAIRMAN NOBLE:  Are we ready?

           16                 MS. HERNBRODE:  Yes, Mr. Chairman.

           17                 CHAIRMAN NOBLE:  Then please proceed.

           18

           19                    CROSS-EXAMINATION

           20  BY MS. HERNBRODE:

           21      Q.    Good morning, Dr. Littlefield.

           22      A.    Good morning.

           23      Q.    And I hope to have, after lunch, my

           24  technology worked out, but we're going to try to get

           25  through it with your report and see how well we do.  So
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            1  if you would bear with me a little bit as I fumble, I

            2  appreciate it.

            3      A.    Okay.

            4      Q.    Okay.  On the Gila River you had not reviewed

            5  your previous work recently and so couldn't talk about

            6  many of the specifics of the research you conducted.

            7            Are we in the same boat on the Verde, or have

            8  you looked at your research more recently on this one?

            9      A.    The research, as I indicated in my direct

           10  testimony, is essentially the same in this current

           11  report as in the previous one.  I did not specifically

           12  go back and -- well, when I prepared this April 3rd,

           13  2014 report, I looked at the previous report and

           14  basically just added to it in terms of the historical

           15  newspaper articles and historical photos and so forth.

           16      Q.    Okay.  So, well, let's talk a little bit

           17  about your search terms.  You talk about that on Page 4

           18  of your report, which you don't need to turn to unless

           19  you want to reference it.

           20            Did you search for the term boat?

           21      A.    Boats?

           22      Q.    Yeah, boat.

           23      A.    In relation to --

           24      Q.    In the newspaper article archive searches or

           25  the photograph archive searches, did you search for the
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            1  word boat?

            2      A.    In newspapers it would have brought up

            3  literally millions of hits.

            4      Q.    So is that a no?

            5      A.    That's a no.

            6      Q.    Okay.  Did you search for the term canoe?

            7      A.    Same answer.

            8      Q.    Okay.  Trapper?

            9      A.    Same answer.  It would have been totally

           10  wasted time to search those terms.  You need to be much

           11  more specific to get things that are relevant to a

           12  particular geographic area.

           13      Q.    Well, can you limit geographic area and then

           14  search for terms like that?

           15      A.    You can certainly search for two different

           16  keywords, but what you'll wind up getting there is

           17  you'll wind up -- if you search for, for example, Verde

           18  and boats, you'll wind up getting both boating

           19  articles, as well as Verde articles.  So it essentially

           20  enlarges the universe of possible hits.

           21      Q.    Well, but, for instance, Chronicling America,

           22  the online newspaper archive, you can select a state to

           23  search in, and then search on a date range, and then

           24  search for a boat, can you not?

           25      A.    That's correct.
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            1      Q.    And you didn't do that?

            2      A.    I searched for Verde, for example, and it

            3  would have pulled up any articles related to boats on

            4  the Verde if the Verde was mentioned by name.

            5      Q.    Did you search for Perkinsville?

            6      A.    No, I did not.

            7      Q.    But you did search for Paradise Valley?

            8      A.    I don't recall specifically.

            9      Q.    If it says you searched for Paradise Valley

           10  in your report, though, you feel pretty comfortable you

           11  did that?

           12      A.    I don't remember.

           13      Q.    Okay.  Could you turn to Page 4?

           14      A.    Yes, apparently I did.

           15      Q.    Okay.  And you searched for Paradise Valley

           16  even though the only connection to the Verde is that

           17  the irrigation system for Paradise Valley came from the

           18  Verde?

           19      A.    This particular list of terms, first of all,

           20  as I point out, I say that some of the terms -- so I'm

           21  clearly not listing all of them here -- most commonly

           22  used were, and these were terms that actually date back

           23  to the first Verde River report that I did where I knew

           24  very little about it.  So as I picked up terms as I

           25  gradually increased my knowledge of the area, I added
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            1  other search terms.  But these are just examples.  It's

            2  not intended to be an all-inclusive list, and I frankly

            3  don't remember what search terms I used 15 years ago.

            4      Q.    Okay.  But you do remember what search terms

            5  you used in preparing this report?

            6      A.    Some of the ones that would have been listed

            7  here, but I probably would have focused primarily just

            8  on the word Verde.

            9      Q.    Okay.  Are you aware that the Verde has gone

           10  by several different names in historic times?

           11      A.    No, I'm not.  Well, there was one mentioned

           12  in my PowerPoint, but I don't know any other previous

           13  names.

           14      Q.    Okay.  So you didn't search for the

           15  San Francisco or Rio Azul?

           16      A.    No, I did not.

           17      Q.    Did you look at Chronicling America from the

           18  Library of Congress?

           19      A.    Yes.

           20      Q.    And the Arizona Memory Project from the

           21  Arizona Department of Library and Archives?

           22      A.    Yes.

           23      Q.    And you looked at photographs in SRP's

           24  collection?

           25      A.    Yes.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1562


            1      Q.    And you included demonstrative photos from

            2  that collection in Chapter 4?

            3      A.    Whatever is in Chapter 4 is whatever's there.

            4      Q.    Okay.  Well --

            5      A.    Let me qualify that.  The photographs that

            6  are in Chapter 4 were from the earlier versions of my

            7  report.  I did no further additional research at SRP.

            8      Q.    Okay.  So if you'll turn to Page 8 of your

            9  report, you say in the third paragraph down there,

           10  "Copies of particularly demonstrative photos have been

           11  reproduced in Chapter 4 of this report," correct?

           12      A.    Where are you on Page 8?

           13      Q.    Third full paragraph down, the paragraph

           14  starts "The Salt River Project Archives."

           15      A.    Oh, yes, I see it.

           16      Q.    Okay.  Can you point out which photos in

           17  Chapter 4 came from SRP?  Because I didn't find any.

           18      A.    Then I guess I didn't reproduce any.

           19      Q.    What would constitute, in your mind, a

           20  relevant photo of the Verde River?

           21      A.    The same qualities of the photos that I

           22  reproduced in my PowerPoint and the other photos that

           23  are in this particular report.

           24      Q.    Which are?  Did you reproduce every photo

           25  that showed the river?
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            1      A.    No, I did not.

            2      Q.    Okay.  Did you -- what were your

            3  qualifications for deciding whether a photo went in or

            4  not?

            5      A.    If it showed anything that would have shed

            6  some light on the navigability of the Verde River.

            7      Q.    So if -- I need some more details about that.

            8  I'm not sure I'm understanding what your qualifications

            9  are.

           10            So were you looking for photos that showed

           11  water?

           12      A.    If it showed the channel of the Verde River

           13  and I thought it was a useful illustration, then I

           14  would have included it.

           15      Q.    Okay.  So there may have been a lot of other

           16  photos showing the channel of the Verde River you chose

           17  not to include?

           18      A.    Correct.

           19      Q.    How about photos that showed boats; did you

           20  include every photo you found that showed a boat?

           21      A.    I don't recall that there were a lot of

           22  photos showing boats.  There were at least two that I

           23  showed in my PowerPoint, one of the boat tied up at the

           24  flood at, I think it was, Clarkdale; and then there was

           25  also the one that has been discussed in great detail of
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            1  the two soldiers.

            2            I don't know whether I -- if there were other

            3  boating photos or not.

            4      Q.    Did you look anywhere else for historic

            5  photography collections other than at SRP, State Parks,

            6  Prescott Historical Society, or the Arizona Historical

            7  Society?

            8      A.    I listed them all in one of the other earlier

            9  slides in my report, and I did not go to the Prescott

           10  Historical Society.  I went to Sharlot Hall in

           11  Prescott.

           12      Q.    You're aware that Sharlot Hall is actually

           13  the Prescott Historical Society?

           14      A.    I didn't realize that, no.

           15      Q.    So you didn't look for historic photography

           16  collections from works of private photograph -- let me

           17  try that again.

           18            You didn't look for collections from private

           19  photographers that may have operated in the Verde area

           20  in the 1800s?

           21      A.    If those photographs were available at a

           22  public archive or a University or some other source, I

           23  would have looked at them.

           24      Q.    As a historian, I would imagine you have a

           25  much greater ability to access primary manuscripts and
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            1  works than your average amateur researcher; is that

            2  correct?

            3      A.    I don't believe that is correct.  Pretty much

            4  anybody can do research at any archive with the

            5  permission of the archivist.  In most cases all you

            6  have to do is fill out a form stating who you are, show

            7  some identification, tell the archivist what you're

            8  interested in, and, generally speaking, they will allow

            9  you in.

           10            That's certainly the policy at the National

           11  Archives.  It's certainly the policy at the Arizona

           12  State Archives.  It's the policy of pretty much any

           13  University archive that I've ever been to.

           14            So you don't have to be special in order to

           15  get into these archives.

           16      Q.    Huntington?

           17      A.    The Huntington I did not go to.

           18      Q.    So --

           19      A.    Huntington is somewhat of an anomaly, in that

           20  they do require letters of references and all kinds of

           21  background checks and that sort of thing.

           22      Q.    If I understand your testimony about primary

           23  and secondary sources, your report itself is a

           24  secondary source; is that correct?

           25      A.    It would essentially be a secondary source,
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            1  yes.

            2      Q.    Is it common for historians to provide a list

            3  of works cited when they produce a paper?

            4      A.    The works cited are the works that appear in

            5  my footnotes.

            6      Q.    But you don't have a list at the end citing,

            7  listing all of the works that you cited?

            8      A.    It would have been redundant.  There would be

            9  no need to.

           10      Q.    Do you think there's a difference between how

           11  a farmer or a boater might describe a river?

           12      A.    As I indicated in my PowerPoint and, also, in

           13  my report, there are literally hundreds and hundreds of

           14  documents with descriptions of the Verde River, either

           15  implicitly or directly, and they all describe the river

           16  in different ways depending on what they're doing and

           17  how they are experiencing the river.

           18            So the answer to your question is, yes, and

           19  there would be many more as well.

           20      Q.    Well, let's digress a little bit.  I actually

           21  counted the people listed in your report, and there are

           22  92 of them.  Does that surprise you?

           23      A.    In the report?

           24      Q.    Yes.

           25      A.    I have no idea, but I'll take your word for
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            1  it.

            2      Q.    Okay.  So you would agree there's a

            3  difference between how a farmer or a boater might

            4  describe a particular river?

            5      A.    I would assume so.

            6      Q.    And there might be a difference between how

            7  an Easterner and someone who grew up here might

            8  describe a particular river?

            9      A.    I would assume that would be true as well.

           10      Q.    Okay.  Let's talk a little bit about your

           11  criteria for navigability.  If a river can be crossed

           12  on foot, is it your opinion that that makes it

           13  nonnavigable?

           14      A.    I don't have an opinion on navigability.

           15  What I'm offering here are the opinions of all the

           16  historical characters who interacted with the Verde

           17  River.

           18            Cumulatively, I think they tend to show

           19  something as a massive body of evidence; but I do not

           20  have a legal opinion, as I pointed out in the

           21  PowerPoint, as to whether the Verde is navigable or

           22  not.

           23      Q.    Well, you've characterized people's opinions

           24  about things as saying that that person believed the

           25  Verde was nonnavigable, despite the fact that they
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            1  never said that in their statement.

            2            So I'm asking you.  You say things like

            3  because it shows there's a road or because they

            4  describe crossing the river on foot, that that means

            5  it's nonnavigable.  So, clearly, you must have decided

            6  that there's some threshold for navigability there,

            7  because the person we have in your report doesn't say

            8  that.

            9            So if you could cross a river on foot, does

           10  that make it nonnavigable?

           11      A.    I've tried to be very careful in my

           12  presentation and, also, in the report, to indicate any

           13  descriptions of the river in terms of navigability were

           14  the descriptions that were being offered by the

           15  particular individual and not my interpretation of

           16  them.

           17            For example, with the surveyors I indicated

           18  that whether they meandered the river or not, I

           19  indicated that by the meanders or nonmeanders, that

           20  this was consistent with the instructions of the

           21  surveyor to either meander a navigable body of water or

           22  not meander it.  I try not to let my own

           23  interpretations enter into this.

           24      Q.    Well, we'll get to the surveyors in probably

           25  horrific detail a little bit later here.
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            1            So do you agree that transportation of

            2  commercial good or passengers in a canoe or flatboat is

            3  a commercial use of the river?

            4      A.    Sure.

            5      Q.    Okay.  You cite Powell's description of the

            6  Gila Basin Rivers on Pages 81 and 82 of your report.

            7  Debris and fluctuations in flow are, in your words --

            8  oh, boy.  Demonstrate that there's -- demonstrate

            9  nonnavigability.

           10      A.    And where are you on this one?

           11      Q.    Pages 81 and 82.  I'm having trouble

           12  pronouncing the word, which is why I'm avoiding it.

           13  I'm looking at the second to last sentence on the first

           14  paragraph at the top of 82.

           15            So debris and fluctuations in flow makes a

           16  river unreliable for commerce or recreation, in your

           17  mind; is that correct?

           18      A.    That's correct.

           19      Q.    Okay.  How do you explain the thousands of

           20  people who use the Verde for recreation today?

           21      A.    I can't explain it.

           22      Q.    Okay.  I assume if you had found anyone

           23  saying that the Verde was dry, you would have included

           24  that in your report?

           25      A.    Yes.
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            1      Q.    And you didn't find any?

            2      A.    No.

            3      Q.    Okay.  You testified on the Gila that your

            4  standard for navigability is that a river has to have

            5  regular and reliable navigation.  Is that still true?

            6      A.    That's my understanding of what various court

            7  cases have indicated.

            8      Q.    Even if we're talking about susceptibility?

            9      A.    That's my understanding.

           10      Q.    If Arizona were becoming a state today, would

           11  the Verde River, in your opinion, be navigable?

           12      A.    I don't know.

           13      Q.    Well, we have thousands of people using the

           14  Verde every day in small boats.  Small boats, you said,

           15  are -- can show navigability.  Thousands of people seem

           16  like a lot of people.

           17            Would the Verde River be navigable?

           18      A.    I don't know.

           19      Q.    Okay.  Because none of those people have said

           20  so?  Because we have Mr. Van Gasse who said this

           21  morning he thought it was navigable.

           22      A.    I don't know.  It seems to me that that's a

           23  legal conclusion, and as I indicated on my direct

           24  testimony, I have tried to stay away from that.

           25      Q.    Were any of the historical figures in your
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            1  report applying The Daniel Ball test to determine if

            2  the Verde was navigable?

            3      A.    You mean did, for example, one of the farmers

            4  come out there and say The Daniel Ball --

            5      Q.    Was he using The Daniel Ball test?

            6      A.    I think every single one of them came out

            7  there and said I understand The Steamer Daniel Ball

            8  case, and it provides the following, and, therefore, I

            9  can determine whether the Verde is navigable or not.

           10            In fact, I think I had hundreds of examples

           11  to that effect.

           12      Q.    You know, sarcasm doesn't actually come

           13  through well in transcripts.

           14                 CHAIRMAN NOBLE:  But if you highlighted

           15  it...

           16  BY MS. HERNBRODE:

           17      Q.    So I take it your answer is, no, nobody's

           18  applying The Daniel Ball test?

           19      A.    No one stood out there and said I understand

           20  The Daniel Ball case and, therefore, I'm deciding the

           21  river's navigable or not.

           22      Q.    All right.  Is there a difference, in your

           23  mind, between an observer's conclusion whether or not a

           24  river is navigable and their observations the river is

           25  X number of feet deep and Y number of feet wide?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1572


            1      A.    Would you repeat --

            2      Q.    Is there a difference, in your mind, between

            3  a historical observer's conclusion the river is

            4  navigable or not, as an example, or their observations

            5  the river, as I see it today, is 4 feet deep and

            6  25 feet wide?

            7      A.    It would depend on the particular comment of

            8  the individual.  They could be interchangeable.  They

            9  might be more specific to one or the other.

           10      Q.    So you don't think it's more valuable for the

           11  Commission to look at the descriptions of what people

           12  actually saw, rather than their conclusions that they

           13  drew from their observation?

           14      A.    No, I think the statements, for example, the

           15  Arizona Territorial Legislature, which offered the

           16  conclusion that the only navigable river in Arizona was

           17  the Colorado River, I think those carry more weight

           18  than an observation.

           19            And, likewise, I forgot which newspaper

           20  article it was where the editor was attempting to

           21  answer questions about Yavapai County and the editor

           22  talked about all the various virtues of the county and

           23  then he said the only -- but we have no navigable

           24  rivers.

           25            I think those particular statements are
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            1  certainly more useful than simple observations.  But I

            2  think you have to consider the overall package of the

            3  hundreds and hundreds of different examples and

            4  consider them all together and weight some of them more

            5  than others, depending on whatever you're looking for.

            6      Q.    So you think those conclusions are more

            7  important than the observations, even though those

            8  folks are not applying The Daniel Ball test?

            9      A.    Yes, absolutely.

           10      Q.    Okay.  Are you aware that many or most, if

           11  not all, of the territorial legislators and officials

           12  also had financial interests in the railroad and toll

           13  road industries?

           14      A.    I have no idea of what their financial

           15  interests were.

           16      Q.    So if they had such a financial interest,

           17  wouldn't that indicate, give them a pretty good reason

           18  for saying there were no other navigable rivers in the

           19  state?

           20      A.    I don't know what their reasons were for

           21  offering that conclusion.

           22      Q.    All right.  Okay, let's talk a little bit

           23  about the surveys.

           24            Once again, you relied on the White Book for

           25  your information about survey manuals?
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            1      A.    Correct.

            2      Q.    And I think you said last time you had not

            3  read the entire book.  Is that still correct?

            4      A.    That's still correct.

            5      Q.    All right.  You would still agree surveyors

            6  aren't perfect?

            7      A.    That's correct, and I indicated that earlier

            8  today.

            9      Q.    And you would agree there's no good

           10  definition of navigable that was provided to the

           11  surveyors?

           12      A.    As far as I'm aware.

           13      Q.    And that there were survey -- I think you

           14  mentioned this as well; that there were survey and

           15  patent frauds that happened in Arizona and elsewhere in

           16  the country?

           17      A.    That's correct.

           18      Q.    And that there were instances where surveyors

           19  did not meander navigable rivers, even though their

           20  instructions told them to?

           21      A.    That's correct also.

           22      Q.    Okay.  And unlike on the Gila, less of the

           23  Verde survey information was applicable or available to

           24  you, correct?

           25      A.    I'm sorry?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1575


            1      Q.    Unlike the Gila, less of the survey

            2  information for the Verde was available or applicable?

            3      A.    That's correct, because some portions of it

            4  weren't surveyed until substantially after statehood,

            5  and I think there were some portions that weren't

            6  surveyed at all.  I mean, maybe recently they have

            7  been.  But I only used the survey information prior to

            8  statehood.

            9      Q.    Did any surveyor use, in any of their

           10  documents, the word nonnavigable as it applied to the

           11  Verde River?  I understand that it's your opinion that

           12  some of their actions indicate they thought it was

           13  nonnavigable.  Did they ever use that word?

           14      A.    Not that I'm aware of.

           15      Q.    Okay.  Let's talk about Mr. Farmer.

           16            So very close to the time of statehood

           17  Mr. Contzen, in February 1902, and Mr. Farmer, in

           18  January through February 1911, surveyed from the

           19  confluence of the Salt and Verde up to the area around

           20  Fort McDowell; is that correct?

           21      A.    Yes.

           22      Q.    And Mr. Farmer meandered the river in all

           23  three sections?

           24      A.    I don't remember the specifics.  If that's

           25  what I have in my report, then that's what he did.
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            1      Q.    Okay.  And Mr. Contzen also meandered the

            2  river?

            3      A.    If that's what's in my report, I'll take your

            4  word for it.

            5      Q.    Well, let's look at Page 27 of your report.

            6            If you look through that, does that refresh

            7  your memory as to whether Mr. Farmer meandered all

            8  three sections?

            9      A.    Yes, he did.

           10      Q.    Okay.  And Mr. Contzen as well?

           11      A.    Correct.

           12      Q.    All right.  And I think you say the

           13  instructions that Mr. Farmer and Mr. Contzen were

           14  operating under indicate the river could be meandered

           15  either because it's more than 3 chains wide or because

           16  it's navigable; is that correct?

           17      A.    That's correct.

           18      Q.    Okay.  Those aren't either/or propositions,

           19  are they?

           20      A.    They could be both.

           21      Q.    Okay.  So rivers more than 3 chains wide can

           22  be navigable?

           23      A.    Yes.

           24      Q.    Did you provide the Commission a copy of the

           25  survey for township 4 north, range 7 east?
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            1      A.    I don't remember.

            2      Q.    Okay.  It looks like -- I couldn't find it in

            3  your report.

            4      A.    Okay.

            5      Q.    So if it's not in here, you did not provide

            6  it to the Commission?

            7      A.    I provided to the Commission, I think -- what

            8  I've provided to the Commission is this report and the

            9  PowerPoint.

           10      Q.    Okay.  But the information in the PowerPoint

           11  came out of your report?

           12      A.    Yes.

           13      Q.    Okay.  So if it's not in the report, you did

           14  not provide it to the Commission?

           15      A.    Apparently not.

           16      Q.    Okay.  I think Win did provide some copies,

           17  but we're going to have to do that after lunch,

           18  probably, because I can't show them here.  So we'll

           19  circle back to these guys.

           20                 CHAIRMAN NOBLE:  Does that suggest you

           21  will not be completed before lunch?

           22                 MS. HERNBRODE:  I think that entirely

           23  likely, Mr. Chairman.

           24                 CHAIRMAN NOBLE:  Just asking.

           25                 MS. HERNBRODE:  Although, I'm sure that
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            1  I'm talking a little more rapidly than some folks in

            2  the room would like me to.

            3                 CHAIRMAN NOBLE:  It's the fingers that

            4  matter.

            5  BY MS. HERNBRODE:

            6      Q.    Okay.  There's a map up behind you there

            7  that, unfortunately, shows a large chunk of Arizona;

            8  but can you show me on the map there what areas

            9  Mr. Farmer and Mr. Contzen surveyed?

           10      A.    Not off the top of my head.

           11      Q.    Okay.  I think I have a map that I can show

           12  you that will make it a little bit easier.  Again,

           13  we'll do that after.

           14      A.    Okay.

           15      Q.    Did either surveyor note any marshy areas on

           16  the Verde?

           17      A.    Not to my recollection.

           18      Q.    But because neither surveyor noted any

           19  boating improvements, didn't use the word navigable or

           20  the word nonnavigable, and showed roads and ditches

           21  along the river, you conclude they meandered it only

           22  because of the width?

           23      A.    As I explained earlier this morning, if you

           24  take it in the context of all the other survey

           25  information along the river, as well as the historical
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            1  documentation, that led me to conclude that the reasons

            2  why they did the meandering were due to the width and

            3  not due to navigability.

            4            If you put -- in other words, if you set it

            5  in historical perspective and don't cherry-pick it and

            6  put it out by itself, I think it's more reasonable that

            7  they meandered it because of the 3 chains requirement,

            8  not because of navigability.

            9      Q.    But leaving aside the other folks that you're

           10  dragging into this, Mr. Contzen and Mr. Farmer did not

           11  indicate we're meandering this river because it's

           12  3 chain wide?

           13      A.    One of the things that a historian does is

           14  attempts to put things into context, and the only way

           15  you can put it into context is by considering all the

           16  other information.

           17            If you set it aside by itself and don't

           18  consider anything else, which is not a proper

           19  historical method, then, yes, it could have been that

           20  they meandered it because it was navigable.

           21            But when you consider it in light of all the

           22  other surrounding evidence, it's my conclusion that

           23  they probably meandered it because of the 3 chains wide

           24  requirement.

           25      Q.    What you say in your report is that it was
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            1  nonnavigable not because of the hundreds of other

            2  people, but because they didn't show any boating

            3  improvements; they showed roads and ditches along the

            4  river.  That's the reasons you give us in your report

            5  for why you determined that they were meandering only

            6  because it was 3 chains wide.

            7      A.    As well as all the other surrounding

            8  information, which I did not, apparently, list in my

            9  report.

           10            But the whole purpose of writing a historical

           11  study is to condense the material to some sort of

           12  usable amount of information.  Had I considered -- if I

           13  had chosen, at this particular point in my report, to

           14  set forth all of the other historical information, then

           15  that basically would have meant including everything

           16  that I looked at, and then there would have been no

           17  report.  It would have simply been thousands and

           18  thousands of pages of information.

           19            And so ultimately, as a historian, you have

           20  to condense the material to some sort of usable format,

           21  and that's what I attempted to do in this report.

           22            And when you consider not only the examples

           23  that I gave here, but also all of the other surrounding

           24  information, it was my conclusion that the reason for

           25  the meanders was the 3 chains wide requirement and not
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            1  navigability.

            2      Q.    Well, I understand that.  But what I'm trying

            3  to get at here is that you have given us a limited

            4  picture of the information, and you have put a spin on

            5  it.  You've said it's navigable or nonnavigable.  I

            6  understand putting that spin on it when the person who

            7  you're reporting from has said that, when you have the

            8  Territorial Legislature saying it's nonnavigable or

            9  not.  That, okay, they said that.

           10            But you've taken somebody who did not profess

           11  an opinion and who has two entirely reasonable reasons

           12  for doing what they did, and you've chosen one of them.

           13  And I think that you've -- I'm asking why you chose to

           14  do that.  And you're telling me roads and ditches,

           15  boating improvements, and now you're telling me and the

           16  context of everything else.

           17      A.    That's correct.

           18      Q.    All right.  You understand that a river

           19  doesn't have to have actual navigation to be navigable,

           20  correct?

           21      A.    That's correct.

           22      Q.    And refresh my memory.  What's your boating

           23  experience?

           24      A.    I've been through the Grand Canyon on a raft.

           25  I have, on very rare occasions, occasionally been out
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            1  on a rented rowboat or a rented canoe.  Other than

            2  that, I don't have a great deal of boating experience.

            3  I've been on larger ships too, but nothing that would

            4  fit on the Verde River.

            5      Q.    So when Mr. Farmer notes a portion of the

            6  river is 1 feet deep with sandbars on the bank, why do

            7  you conclude that made the river difficult to navigate?

            8      A.    I think I've already explained that multiple

            9  times.

           10      Q.    Well, try again, because obviously I didn't

           11  get it.

           12      A.    Because when you consider his commentary in

           13  light of the larger picture of the universe of

           14  historical documents about the Verde River, especially

           15  in this particular part of the area, it is more

           16  reasonable, in my mind, to conclude that the reason why

           17  he did the meanders was because the river was over

           18  3 chains wide.

           19            It could have been, I will grant you that,

           20  that maybe he did the meanders because he thought it

           21  was navigable.  But in my mind, the more reasonable

           22  conclusion, given the larger surrounding documentation,

           23  is that he probably did it because of the 3 chains wide

           24  requirement.

           25      Q.    Okay.  Well, let's look at the passage on
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            1  Page 31 where Mr. Farmer is talking about the river.

            2  And, actually, if you could bring up Page 31 on the

            3  PowerPoint.

            4      A.    Are you talking about the PowerPoint?

            5      Q.    I'm sorry, in your report here that's up on

            6  the screen.

            7      A.    I don't have it.

            8      Q.    It's on here.  That's your report, actually,

            9  I believe.

           10      A.    This is the PowerPoint.

           11      Q.    Oh, okay.  We've loaded your report on there.

           12      A.    Okay.

           13      Q.    Dr. Mussetter was kind enough to do that for

           14  me.

           15      A.    Okay.  I'm not sure how to navigate to it.

           16      Q.    I'll give it a shot, and if we can't do it --

           17                 DR. MUSSETTER:  If you just hit the

           18  escape.

           19                 Here.

           20                 MS. HERNBRODE:  Yes, please.  Thank you

           21  so much.

           22                 THE WITNESS:  And I don't know how to

           23  get down to 31.

           24                 I think she just shut out the PowerPoint

           25  too.
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            1                 DR. MUSSETTER:  It's still there.

            2                 (An off-the-record discussion ensued.)

            3  BY MS. HERNBRODE:

            4      Q.    Okay, we'll do without it.

            5            All right.  Let me read that passage.

            6            "3.36," and you've inserted the word "chains"

            7  there, right?

            8      A.    Yes.

            9      Q.    Okay.

           10            "Enter shallow channel of Verde River, 1 foot

           11  deep, course southeast.  8 chains Leave channel; thence

           12  across sandbar, parallel to bank.  15 chains The right

           13  bank of main channel, course southeast.  21.9 chains

           14  The left bank of Verde River, 8 feet high."

           15            Did I read it correctly?

           16      A.    Yes.

           17      Q.    And you added the word "chains"?

           18      A.    Right.

           19      Q.    And a chain is 66 feet long?

           20      A.    Yes.

           21      Q.    So is it really chains the survey is talking

           22  about there, or could it be feet or some other smaller

           23  measurement?  And I just did the math on the 3.36.

           24      A.    It should have been links.

           25      Q.    Okay.  Because that's like --
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            1      A.    Yeah.  No, it should have been links.

            2      Q.    -- that's really wide.

            3            So let's see if we can parse this out.

            4            He enters the shallow channel of the Verde,

            5  goes 8 links, leaves the channel --

            6      A.    Right.

            7      Q.    -- crosses a sandbar, and then he hits the

            8  right and then left bank of the main channel and then

            9  climbs out of the river?

           10      A.    Essentially, yes.

           11      Q.    So Mr. Farmer was talking about a side

           12  channel of the Verde being a foot deep, not the main

           13  channel; is that correct?

           14      A.    This is what he had in his field notes.  I

           15  don't know.

           16      Q.    Well, does it make sense to you that he's

           17  describing a side channel of the Verde?  Because he

           18  does talk about the main channel a little bit later

           19  down.

           20      A.    Yes, he's talking about crossing two

           21  channels.

           22      Q.    Okay.  On Page 31 you say something else I

           23  thought was interesting.  You state then in nearly

           24  every instance where Mr. Farmer noted the width of the

           25  bed, it was over 3 chains.
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            1            How many times was it less than 3 chains

            2  wide?

            3      A.    I don't know.  I would have to go back to the

            4  field notes.

            5      Q.    More than once?

            6      A.    It could have been.

            7      Q.    Less than five times?

            8      A.    I don't know, as I said.

            9      Q.    And you don't have the field notes with you

           10  today?

           11      A.    No, I do not.

           12      Q.    Okay.  So in those cases where it's less than

           13  3 chains wide, if it wasn't navigable, he wasn't

           14  following the instructions?

           15      A.    Again, I don't have the field notes, so I'm

           16  just telling you what I -- he, apparently, in some

           17  cases found the channel was less than 3 chains, but

           18  perhaps in the majority of them he found it was more

           19  than 3 chains, but I don't know.

           20      Q.    But where the channel is less than 3 chains

           21  wide, the instructions say meander only if it's

           22  navigable or more than 3 chains wide, he's not

           23  following these instructions if he's meandering and

           24  it's less than 3 chains wide?

           25      A.    As I indicated this morning, these surveys


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1587


            1  were not infallible.  These surveyors did the best they

            2  could under very difficult circumstances when they were

            3  out in the field, and they weren't perfect in how they

            4  recorded things.  So I can't explain why he did what he

            5  did.

            6      Q.    Okay.  At one point Mr. Farmer does give us

            7  an idea of what he means, where he says that in its

            8  very low condition, the Verde was 2 and a half to

            9  4 feet deep; is that correct?

           10      A.    Could you tell me where you're looking at?

           11      Q.    Page 32 of your report, the last sentence on

           12  that page.

           13      A.    Yes, that's what he said.

           14      Q.    You sat here through most of the Gila River

           15  hearings, correct?

           16      A.    Yes.  I was not here for the last day of it.

           17      Q.    And you're aware that --

           18      A.    Or no, I -- the Gila?

           19      Q.    Yeah.

           20      A.    I don't remember whether I was here for all

           21  of that or not.

           22      Q.    I think you missed a couple of days.

           23      A.    I'm confusing it with the December hearing on

           24  the Verde.

           25      Q.    You're aware, though, that the navigability
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            1  and the nonnavigability folks have different ideas

            2  about how much water is required for nav -- how much

            3  depth is required for navigability, correct?

            4      A.    That's what I understood from the discussion,

            5  yes.

            6      Q.    And you're aware that even the

            7  nonnavigability folks think that 3 feet is a good depth

            8  for navigation?

            9      A.    I don't recall specifically.

           10      Q.    All right.  When you talk about shallow

           11  water, what kind of depths are you saying is shallow?

           12      A.    Are you talking about where I talked about

           13  shallow water?

           14      Q.    Yeah, where you say -- for instance, on

           15  Page 31 you say "Comparable descriptions of sandbars in

           16  shallow water were offered throughout the remainder of

           17  the field notes of this survey."

           18            When would you characterize a description as

           19  shallow water and when would you characterize it as

           20  deep water?

           21      A.    I was probably referring to a synonym that

           22  was used by the surveyor here for both shallow and

           23  deep, so -- but, again, without the notes, I don't

           24  know, specifically.

           25      Q.    Okay.  But if the surveyor says the river is
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            1  5 feet deep, would you characterize that as shallow or

            2  deep?

            3      A.    It would depend on how the surveyor

            4  characterized it.

            5      Q.    He uses no characterization whatsoever.

            6      A.    I don't know.

            7      Q.    So you would just report in your report that

            8  he says it's 5 feet deep and not add a shallow or deep

            9  qualifier to that?

           10      A.    I tried to report just what the surveyor

           11  said.

           12      Q.    Is a river ever shallower in spots and deeper

           13  in any other parts?

           14      A.    Of course.

           15      Q.    Is there any natural river that's a

           16  consistent depth from side to side or top to bottom?

           17      A.    No, not that I'm aware of.

           18      Q.    So when a federal surveyor indicates there's

           19  a foot and a half difference in depth on a particular

           20  stretch of river, that indicates to you a considerable

           21  degree of variation?

           22      A.    Say that again.

           23      Q.    When a federal surveyor indicates there is a

           24  foot and a half difference in depth, that indicates to

           25  you a considerable degree of variation?
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            1      A.    I guess that I would have to look at it in

            2  the context of the other comments that the surveyor

            3  made.

            4      Q.    Does the Colorado River have roads next to

            5  it?

            6      A.    Have what?

            7      Q.    The Colorado River have roads that run next

            8  to it?

            9      A.    I don't know.

           10      Q.    Does the Mississippi?

           11      A.    Again, I don't know.  I would imagine

           12  probably the Mississippi does, but I don't know where

           13  the Colorado would have roads running next to it.

           14      Q.    Okay.  Can you tell me why you think roads

           15  indicate nonnavigability?

           16      A.    Well, I think I provided an example of that

           17  in the PowerPoint this morning in one of the historical

           18  figures.  I forgot which one.  It was the one where

           19  they described the virtues of Yavapai County and where

           20  the person noted that there was no navigable water in

           21  the county, but that they did have excellent roads to

           22  carry freight.  And that's, you know, a conclusion that

           23  I think where the two characteristics were clearly put

           24  together.

           25      Q.    So if the Territorial Legislature, who you
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            1  said indicated that the Colorado River was navigable,

            2  had simultaneously been seeking money for a road and a

            3  railroad paralleling the river down to the gulf, how

            4  would you explain that?

            5      A.    That's not what they said.  It's a

            6  hypothetical, and I wouldn't be able to answer it

            7  without doing historical research on it.

            8      Q.    Okay.  But in your mind, if you could use a

            9  river, you wouldn't put in a road; is that what you're

           10  saying?

           11      A.    There could be both.  There could be

           12  circumstances where you would want to use a road and

           13  circumstances where you would want to use a river.  So

           14  there could be both.

           15      Q.    Well, you've noted throughout your

           16  descriptions of what the surveyors do where they have

           17  roads and say that indicates nonnavigability.

           18            I'm trying to figure out -- I'm sure that the

           19  surveyors noted other things, like there's a house

           20  there, the sky is green, the water -- the sky is blue,

           21  the water is green.

           22            How does a road indicate a river is

           23  nonnavigable?

           24      A.    It's one of the multiple characteristics

           25  that, as I've been saying all along, when you put it in
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            1  the bigger context, it's one thing to consider in

            2  making a determination of navigability.  It's possible

            3  the road could have been next to a navigable river.

            4  It's also possible it was there because the river was

            5  not navigable.  It's something that you have to take in

            6  the broader context of all the other evidence in order

            7  to figure out which way the evidence leans.

            8      Q.    Well, that seems to be a neutral factor then.

            9  If the answer could be A or B, then it doesn't lean on

           10  one way or the other.

           11      A.    No, that's not correct.  As I've been saying

           12  all along, when you consider all of the other

           13  historical evidence, it can make the weight shift more

           14  toward one interpretation than the other.

           15      Q.    Okay.  A section is a square mile, correct?

           16      A.    Yes.

           17      Q.    Is there a docking facility every mile on the

           18  Columbia River?

           19      A.    I have no idea.

           20      Q.    Okay.  Do you know if they run oceangoing

           21  vessels up the Columbia River?

           22      A.    I don't know either.

           23      Q.    So you don't know if it's navigable or not?

           24      A.    No, I don't.

           25      Q.    All right.
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            1      A.    Well, I know that there are large ships that

            2  go up the Columbia, yes.

            3      Q.    Are there any agricultural diversions on the

            4  Columbia or Mississippi or Colorado?

            5      A.    I don't know.  On the Colorado, I would

            6  imagine so.  I don't know about the Mississippi or the

            7  Columbia.

            8      Q.    And you would agree the Colorado is

            9  navigable?

           10      A.    That's what the general opinion of historical

           11  parties were.

           12      Q.    Okay.  So the next set of surveys you talk

           13  about were Foster's five surveys of the Verde Valley in

           14  sections township 13 north, range 5 east in December

           15  1873 --

           16      A.    Right.

           17      Q.    -- township 14 north, range 4 east; township

           18  15 north, range 4 east; township 15 north, range 3

           19  east; and township 16 north, range 3 east, all in 1873

           20  and 1877, correct?

           21      A.    Yes.

           22      Q.    Were there any instances here where

           23  Mr. Foster meandered both banks of the Verde?

           24      A.    Without going back into my report, I don't

           25  remember.
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            1      Q.    You would have noted if he had?

            2      A.    My recollection is that he didn't, because a

            3  subsequent survey of the area, a later surveyor, did

            4  meander at least part of that; but Foster did not.

            5  That's my recollection; but I'm sure if that's

            6  incorrect, you'll let me know.

            7      Q.    Well, in your report you talk about, really,

            8  only one of those surveys, because in your opinion, the

            9  descriptions of the river were similar throughout.

           10      A.    That's right.

           11      Q.    So what applied to one applied to all.

           12            Mr. Foster noted that the Verde, in 1873, had

           13  well-defined banks, a gentle current, and an average

           14  depth of 3 feet that did not vary significantly over

           15  the course of the year; is that correct?

           16      A.    That's what he said.

           17      Q.    And in his 1877 surveys, Mr. Foster notes an

           18  irrigation dam and an irrigation ditch in that pack of

           19  surveys?

           20      A.    If that's what I have in my report, then

           21  that's what he said.

           22      Q.    He also notes that the river in township 15

           23  north, range 4 east is 66 feet wide.  And I'll warn you

           24  this is not from your report.  This is from Mr. Win's

           25  materials, where he provided the surveyors' notes.
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            1      A.    I'm not familiar with the details of the

            2  information that Mr. Win provided.  I was here for his

            3  testimony, though.

            4      Q.    You didn't look at his copies of the

            5  surveyors' notes or surveyors' maps that he provided?

            6      A.    No.

            7      Q.    Okay.  Well, we'll circle back around to that

            8  one.

            9            And, again, there was a road paralleling the

           10  Verde, but we agree that roads parallel both navigable

           11  and nonnavigable rivers, correct?

           12      A.    They can.

           13      Q.    And if the channel of the Verde had been

           14  marshy in 1873, wouldn't Mr. Foster have noted it?

           15      A.    Not necessarily.  The surveyors were given

           16  specific things that they were supposed to record, and

           17  they were also given examples of surveys that showed

           18  the types of things they were supposed to record.

           19            My recollection is, is that there was nothing

           20  in the surveying instructions that said you are to note

           21  marshy areas.  I don't believe that was part of their

           22  official surveying instructions, but I don't know

           23  otherwise.

           24      Q.    But he noted it had well-defined banks, a

           25  gentle current, and an average depth of 3 feet.
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            1  Wouldn't that be a good place for him to note if he

            2  found it also to be mashy?

            3      A.    Well, he was -- they were instructed to note

            4  the characteristics of any waterways that they came in

            5  contact with.  And as I indicated in my testimony this

            6  morning, each surveyor apparently used his own

            7  interpretation in terms of what the characteristics of

            8  the river were that were worth noting.  So without

            9  being able to talk to the surveyor, I don't know how he

           10  applied that direction.

           11      Q.    Well, but it seems that he applied it fairly

           12  specifically in at least one case?

           13      A.    That's correct.

           14      Q.    So you would perhaps expect that he would

           15  apply it uniformly every time he surveyed a piece of

           16  property?

           17      A.    That's purely speculation, because I only

           18  have to work with what the surveyor provided.

           19      Q.    So certainly the place he was describing had

           20  no marsh?

           21      A.    Not necessarily.  It could have.

           22      Q.    A well-defined bank would indicate to you a

           23  marsh?

           24      A.    Yes, you're correct, yes.

           25      Q.    Okay.  So then we move up further into the
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            1  Verde Valley.  In 1892 and 1893, Mr. Drummond also

            2  surveyed parts of the Verde Valley; township 13 north,

            3  range 5 east; township 14 north, range 5 east; and

            4  township 14 north, range 4 east.

            5            And, once again, in your report you talk

            6  about only one of these sections because Mr. Drummond's

            7  descriptions were similar?

            8      A.    That was my opinion when I did the original

            9  research on this, yes.

           10      Q.    And did he meander both banks of the Verde?

           11      A.    I don't remember.

           12      Q.    Okay.  Well, let's look at what he had to say

           13  or what you had to say about him.

           14            I think it starts on Page 36, and I think the

           15  paragraph I'm looking for is the first full paragraph

           16  on Page 37.

           17            Does that refresh your memory about whether

           18  or not Mr. Drummond meandered?

           19      A.    Yes, he meandered it.

           20      Q.    But just because a river is greater than

           21  3 chains wide does not make it nonnavigable, correct?

           22      A.    And as I indicated, when you consider it in

           23  the overall context of everything else, you can tilt

           24  the scale a little bit more in one direction than the

           25  other.  That's part of what a historian does, is to
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            1  interpret, based on what the preponderance of the

            2  evidence is.

            3            So in my opinion, the reason for the meanders

            4  are most likely due to the 3 chains wide requirement,

            5  not due to navigability.

            6      Q.    I understand what you're saying.

            7            He says that the flood in 1891 broadened the

            8  river.  He doesn't say it channelized it.  Correct?

            9      A.    Is that in the block quote?

           10      Q.    It's also on 37, and I'm not sure where.  Let

           11  me see if I can find it.

           12            It is in that block quote.

           13      A.    What was your question, again?

           14      Q.    He says the flood in 1891 broadened the

           15  river.  He doesn't say it channelized it.

           16      A.    No, he doesn't say it broadened it.

           17            It says "The high flood of February 1891 has

           18  washed several hundred acres of fine bottom land,

           19  leaving in its stead stones, rock, and gravel forming

           20  the present bed of the river."

           21            He doesn't say it broadened it in any way.

           22  He just describes that it washed away good farmland,

           23  apparently, and left stones and gravel; but didn't

           24  necessarily say it made it any wider.

           25      Q.    I think we may be having the same problem
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            1  that we have with many experts here, and we have

            2  flipped roles.  I think you are talking about how wide

            3  the river itself is, and I was talking about that it

            4  broadened the floodplain.  It appeared to me from this

            5  description that it broadened the floodplain, but it

            6  does not appear that to you?

            7      A.    I'm not a hydrologist, and I don't deal in

            8  the technical terminology of hydrology.  So I was just

            9  reporting what he said about the flood in February

           10  1891.

           11      Q.    Okay.  And, again, you conclude he thought it

           12  was nonnavigable based on the fact there were roads,

           13  ditches, and the weight of everybody else who has ever

           14  opined on anything?

           15      A.    Yes.

           16      Q.    Okay.  So moving on up, we get into --

           17  further into Segment 2 and still in the Verde Valley.

           18  We have Mr. Wright in 1907 and 1908.

           19      A.    And you're starting on Page 38?

           20      Q.    I believe so, yes.

           21      A.    Okay.

           22      Q.    He surveyed the upper end of the Verde

           23  Valley, which includes the confluence with Sycamore

           24  Creek, which would be township 17 north, range 3 east,

           25  correct?
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            1      A.    Yes.

            2      Q.    So Mr. Wright did not meander, he didn't show

            3  marshes, but he did show a road?

            4      A.    Okay.

            5      Q.    And Mr. Wright's survey showed a river less

            6  than 3 chains wide?

            7            I'm gathering that from the fact that he did

            8  not meander.

            9      A.    Yes.

           10      Q.    So it must have narrowed again sometime

           11  between 1893 and 1907?

           12      A.    Apparently.

           13      Q.    He shows an irrigation ditch?

           14      A.    Yes.

           15      Q.    You say in here that his survey notes

           16  indicate it was nonnavigable.

           17            He did not use the word nonnavigable,

           18  correct?

           19      A.    Yes, that's correct.

           20      Q.    And he also didn't use the word navigable?

           21      A.    Correct.

           22      Q.    Okay.

           23      A.    But he didn't meander it either.

           24      Q.    All right.  So then we have Mr. Girand up in

           25  1902 up near Perkinsville in Segment 1.  For those of
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            1  you following along with the report, it's on Page 40, I

            2  believe.

            3            He didn't use meander corners at all,

            4  correct?

            5      A.    Correct.

            6      Q.    He made no notation the river was either

            7  marshy or entrenched?

            8      A.    Not that I'm aware of.

            9      Q.    Okay.  And then we have Mr. Hesse, also in

           10  1902, for township 18 north, range 1 east, also near

           11  Perkinsville?

           12      A.    Yes.

           13      Q.    No meanders, less than 3 chains wide?

           14      A.    Correct.

           15      Q.    In fact, the river was about one chain wide?

           16      A.    It was very narrow there.

           17      Q.    Okay.  And one chain, again, 66 feet?

           18      A.    Right, but in comparison to some of the lower

           19  reaches.

           20      Q.    All right.  And, finally, we have the 1883

           21  survey by Mr. Smith, with a 1909 resurvey by

           22  Mr. Oliver, of township 17 north, range 1 west and

           23  18 north, range 1 west, the top end of Segment 1,

           24  correct?

           25      A.    Yes.
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            1                 MR. BREEDLOVE:  What page are you on?

            2  I'm sorry.

            3                 MS. HERNBRODE:  That's a good question.

            4                 THE WITNESS:  Starting on Page 44.

            5                 MR. BREEDLOVE:  Thank you.

            6                 THE WITNESS:  I believe that's what

            7  you're talking about.

            8                 MS. HERNBRODE:  Yes.

            9                 COMMISSIONER ALLEN:  Yes.

           10  BY MS. HERNBRODE:

           11      Q.    So no meanders, no marsh; no, really,

           12  descriptions at all?

           13      A.    That's what I got out of his field notes.

           14      Q.    Okay.  Did he note that the Verde was 1 foot

           15  deep?

           16      A.    Where are you finding that?

           17      Q.    It's actually in Mr. Win's materials or

           18  Mr. Hjalmarson's materials?

           19      A.    Oh.  Then apparently he did.

           20      Q.    Okay.  You didn't think it was important to

           21  note for the Commission that the surveyor found a

           22  specific depth of the river?

           23      A.    It struck me as just -- you know, I can't

           24  remember why I didn't put it in.

           25      Q.    Okay.  And you didn't look at the 1909 survey
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            1  of township 17 north, range 2 west that's located at

            2  the start of Segment 1 and includes the confluence of

            3  Granite Creek?

            4      A.    I don't know.  If it's not in here, then I

            5  didn't put it in.

            6      Q.    I couldn't find it in here.

            7      A.    Okay.

            8      Q.    I've been known to miss things, so I wanted

            9  to ask.

           10            You don't know if the survey -- if it's not

           11  in here, though, you didn't look at it?

           12      A.    I looked at all of the plats and notes all

           13  the way along the river.  I may not have included all

           14  of them in this report.

           15      Q.    Okay.  So you don't have any idea if the

           16  survey notes there indicated the Verde River was a foot

           17  deep?

           18      A.    Was what?

           19      Q.    A foot deep.

           20      A.    No, I don't know.

           21      Q.    Okay.  All right.  I'm about to move into

           22  land patents.

           23            So I think you said it was your belief that

           24  the Desert Land Act does not allow an applicant to take

           25  water from a navigable stream, correct?
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            1      A.    That's what the law says, yes.

            2      Q.    Okay.  And you read a portion of the Desert

            3  Land Act to the Commission this morning?

            4      A.    Yes.

            5      Q.    All right.  I missed the part where it says

            6  water has to come from a nonnavigable river.

            7      A.    It was a direct quote in the law.

            8      Q.    Can you -- is that in your report somewhere,

            9  the quote you read?

           10      A.    Yeah, it's at the end of the section.  I

           11  haven't looked through the report recently, but I'm

           12  pretty sure it's near the end of the section of the

           13  discussion of --

           14      Q.    Patents?

           15      A.    -- federal patents.

           16      Q.    Okay.  If you could find that quote for me,

           17  that would be really helpful, and I will look as well.

           18      A.    Okay, Page 72.

           19      Q.    Okay.

           20      A.    Do you want me to read the block quote?

           21      Q.    No, let's just talk about it a little bit,

           22  and we'll read parts of it.

           23            This is an exceedingly long sentence, it

           24  looks like to me.  So we'll have to break it apart.

           25            So the first clause is "The right to the use
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            1  of water by the person so conducting the same on any

            2  tract of desert land of 640 acres shall depend on bona

            3  fide prior appropriation," right?

            4      A.    Yes.

            5      Q.    So they have to have some kind of rights to

            6  the water?

            7      A.    Yes.

            8      Q.    "And such right shall not exceed the amount

            9  of water actually appropriated, and necessarily used

           10  for the purpose of irrigation and reclamation,"

           11  correct?

           12      A.    Yes.

           13      Q.    Okay.

           14            "And all surplus water over and above such

           15  actual appropriation use, together with the water of

           16  all lakes, rivers and other sources of water supply

           17  upon the public lands and not navigable, shall remain

           18  and be held free for the appropriation and use of the

           19  public for irrigation, mining and manufacturing

           20  purposes subject to existing rights."

           21            Is that correct?

           22      A.    Yes, with the phrase "and not navigable" in

           23  there.

           24      Q.    Right, but they're talking about surplus

           25  water and the water of all lakes, rivers and other
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            1  sources of water supply upon the public lands, correct?

            2      A.    I'm not an attorney or a judge, but it's my

            3  understanding that this, as I indicate in the next

            4  paragraph, that this particular phrasing has been

            5  interpreted to mean that the "not navigable" phrase

            6  means from the source of water that the Desert Land Act

            7  applicant is obtaining their water.

            8            I grant you it's very convoluted and awkward

            9  wording, but my understanding is that subsequent legal

           10  interpretations have rendered that idea.  In fact, I

           11  mention California Oregon Power versus Beaver Portland

           12  Cement.  But, again, I'm not an attorney.  I'm not a

           13  judge.  But it's just my understanding that that's how

           14  it's been read, what it's been interpreted to mean

           15  subsequently.

           16      Q.    So if that case doesn't actually mean that,

           17  then you don't have any other basis for your conclusion

           18  that it has to come out of nonnavigable waterways?

           19      A.    Again, I offered an example here.  I didn't

           20  do any legal research on other cases.  But it's my

           21  understanding that that's what the phrase means; that

           22  when the irrigation water is coming that is being cited

           23  for the Desert Land Act applicant as a source of water,

           24  in this instance the Verde River, it has to be on the

           25  understanding that the water is coming from a
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            1  nonnavigable body of water.

            2      Q.    Well, let's explore a little bit the

            3  practical application of that.

            4            If there are Desert Land Act patents where

            5  the water was to come from the Colorado, it is your

            6  opinion then that those patents are void or that

            7  they're evidence that the Colorado is nonnavigable?

            8      A.    I don't know how it's been interpreted in

            9  relation to the Colorado River.  Again, I'm not an

           10  attorney.  I'm just reporting what I understand about

           11  the Desert Land Act and its subsequent interpretation.

           12      Q.    And you haven't looked at whether there are

           13  Desert Land Act patents along the Colorado?

           14      A.    No, nor have I done any legal research on it

           15  either.

           16      Q.    Okay.  Let's talk a little bit about some of

           17  the folks that -- the government reports that you talk

           18  about.

           19            If I understand what you said earlier today,

           20  Wheeler felt that even the Colorado was doubtful for

           21  navigation, considering that railroads were much

           22  cheaper sources of transportation, correct?

           23      A.    If that's what's in my report, that's what he

           24  said.

           25      Q.    Pages 80 and 81, if you would like to
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            1  double-check me.

            2      A.    Yes, he says "One of the urgent wants felt in

            3  the promotion of our mining industry is that --" this

            4  is Page 81 of my report.  I'll start it again.

            5            "One of the urgent wants felt in the

            6  promotion of our mining industry is that of the

            7  increased and cheapened inland transportation.  River

            8  transportation upon our western coast is, to a great

            9  extent, a failure, as beyond the Columbia and Colorado

           10  Rivers, that furnish somewhat irregular avenues of

           11  connection with the interior, no streams of

           12  considerable magnitude exist; river transportation,

           13  even in this very American age, loses its great power

           14  when pitted against railroads."

           15      Q.    So railroads are a better source of

           16  transportation, in Wheeler's mind?

           17      A.    Yes, that's what he said.

           18      Q.    And he seems to be describing the Colorado

           19  and the Columbia as irregular, irregular avenues of

           20  connection with the interior?

           21      A.    That's what he says.

           22      Q.    And is Wheeler proven correct; that the

           23  Columbia and the Colorado are the only navigable rivers

           24  in the West?

           25      A.    Different perspectives were offered by
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            1  different historical parties.  Some historical

            2  parties -- I don't believe it's in this report, but I

            3  think on, maybe it was, the Gila report, offered the

            4  idea that the Sacramento River was navigable.  And it

            5  just depends on what historical party was there when

            6  and what they thought their views were about

            7  navigation.

            8      Q.    But lots of rivers in the West have been

            9  proven navigable through this kind of process?

           10      A.    What kind of process?

           11      Q.    A court hearing, some kind of determination.

           12  There are rivers in California that are navigable;

           13  there are rivers in Utah that are navigable?

           14      A.    Yes, that's -- yes, that's correct.

           15      Q.    Throughout the west?

           16      A.    That's correct.

           17      Q.    Okay.

           18                 MS. HERNBRODE:  Mr. Chairman, I would

           19  like to move into talking about the newspapers and

           20  photos, and those will be much easier for everybody to

           21  follow if we have the computer.  Would it be possible

           22  to take a lunch break now and do that after lunch?

           23                 CHAIRMAN NOBLE:  Certainly.

           24                 MS. HERNBRODE:  Thank you so much.

           25                 CHAIRMAN NOBLE:  We will break until
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            1  approximately 1:30.

            2                 (A recess was taken from 11:49 a.m. to

            3  1:30 p.m.)

            4                 CHAIRMAN NOBLE:  Joy, please proceed.

            5                 MS. HERNBRODE:  All right.

            6  BY MS. HERNBRODE:

            7      Q.    Hello, again, Dr. Littlefield.

            8      A.    Hello.

            9      Q.    I have up on the screen a map, which I hope

           10  will allow us to sort of figure out where the surveys

           11  are that we've been talking about.

           12            And before anybody gets very excited about

           13  where this map came from, it's out of Win's PowerPoint

           14  slides, which I believe is X036.  It's Slide No. 124.

           15  There was some weirdness about his slides, so I don't

           16  know if 124 got combined with the regular ones or not,

           17  but it's Win's Slide 124.  I did take off -- you see

           18  the big blank there.  I took off Win's commentary on it

           19  so that we just have the map.

           20            So we're just using it so the Commission can

           21  tell where we are talking about for each one of those

           22  surveyors.

           23                 MR. MCGINNIS:  So are you going to mark

           24  this as a new exhibit then, since it's different than

           25  the one that's in his report?
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            1                 MS. HERNBRODE:  I can mark this as a new

            2  exhibit, submit it and mark it.

            3                 CHAIRMAN NOBLE:  What are you submitting

            4  and marking, the map or everything you're going to ask

            5  him about?

            6                 MS. HERNBRODE:  The map.  The map.

            7                 CHAIRMAN NOBLE:  Okay.

            8                 MS. HERNBRODE:  If you would like me to

            9  somehow submit everything I'm going to ask him --

           10                 CHAIRMAN NOBLE:  No, no.

           11                 MS. HERNBRODE:  Okay.

           12                 CHAIRMAN NOBLE:  You can just put

           13  murmuring on the record at that point, okay?

           14  BY MS. HERNBRODE:

           15      Q.    So we started out we talked about Mr. Farmer,

           16  who was township 2 north, range 7 east; township 3

           17  north, range 7 east; and township 4 north, range 7

           18  east.  And you did have a pointer there, but --

           19      A.    Oh, I've got one.

           20      Q.    Okay.  I've got a spare if yours is --

           21            So can you show the Commission where those --

           22  and if it helps you out, I believe the ones that we had

           23  surveys for are in pink, but I may have missed a few,

           24  so...

           25      A.    Well, in general, the lower the township
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            1  numbers, the further south they are, and most of these

            2  are -- the range numbers are very close together, but

            3  this would be down around townships 2 and 3, and

            4  township 18 would be up in that general area.

            5      Q.    Okay.  So those three we talked about would

            6  be probably those three pink ones down at the bottom?

            7      A.    I couldn't say for sure, but they're going to

            8  be done around the lower part of the map.

            9      Q.    But you see the 7E there?

           10      A.    Yes, I see it.

           11      Q.    Okay.  So those are likely the ones we're

           12  talking about.

           13            And then we talked about Mr. Foster in the

           14  Verde Valley, township 13 north, range 5 east;

           15  14 north, range 4 east; 15 north, range 4 east;

           16  15 north, range 3 east; and 16 north, range 3 east.

           17            Is that that next cluster of pink, you think?

           18      A.    I don't see any of the -- I guess it would be

           19  the range numbers on there.

           20      Q.    Do you see off to the right of the river a

           21  little bit, you can see 13, 14, 15 and 16 rising from

           22  the blank box?

           23      A.    Yeah, I see them up here, but I don't see any

           24  range numbers down here.  So it's hard to tell which

           25  ones they are on this map since this map's not part of
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            1  my report or PowerPoint.

            2      Q.    Would you guess, though, that that 13 might

            3  be 13 north?

            4      A.    I would assume so.

            5      Q.    Okay.  And then we've got Drummond, 13 north,

            6  range 5 east; 14 north, range 5 east; and 14 north,

            7  range 4 east.

            8      A.    And that would probably be right in this

            9  general area.

           10      Q.    Okay.  And then Wright, 17 north, range 3

           11  east.

           12      A.    Here?

           13      Q.    Yeah, so...

           14      A.    Okay.

           15      Q.    18 north, range 2 east for Girand.

           16      A.    Up in here.

           17      Q.    And then Hesse, 18 north, range 1 east.

           18      A.    Right there.

           19      Q.    And Smith and Oliver, 17 north, range 1 west

           20  and 18 north, range 1 west.

           21      A.    Right here.

           22      Q.    Debi, can you pull up 5?

           23            This is X036, the addendum, at Page 12, so

           24  one of Win's reports.

           25            So do these look like surveyor notes to you?
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            1      A.    Yes, they do.

            2      Q.    Okay.  And do you see there where Mr. Farmer

            3  is saying the channel was 5 feet deep?

            4      A.    Yes, I see that.

            5      Q.    Let's look at 9, Debi.

            6            This is X015, Page 57, of Win's report.

            7                 MR. BREEDLOVE:  Page 57?

            8                 MS. HERNBRODE:  57, correct.

            9                 Can we -- is there a blowup there, Debi?

           10                 MS. DEBI LOPEZ:  No.  What did you want

           11  to see?

           12                 MS. HERNBRODE:  That top right corner.

           13                 MS. DEBI LOPEZ:  This one?

           14                 MS. HERNBRODE:  Oh, sorry, that's -- I

           15  mean left.  I said right.  I meant left.

           16                 Okay.  Now I mean right.  Or left.  The

           17  other one.

           18                 MS. DEBI LOPEZ:  This one?

           19                 MS. HERNBRODE:  Yeah.  It's amazing I

           20  can put my shoes on in the morning.

           21  BY MS. HERNBRODE:

           22      Q.    So you see here where the surveyor is

           23  describing the Verde River, that's the middle

           24  paragraph?

           25      A.    Yes.
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            1      Q.    He says the water is clear and pure?

            2      A.    Yes.

            3      Q.    Okay.  Let's talk about the more interesting

            4  information, the actual historic accounts and

            5  photographs of the Verde.

            6            Now, I think you said this morning historical

            7  newspaper accounts are primary sources?

            8      A.    They're sort of a hybrid, actually.  In a lot

            9  of cases, the reporter that may have written an article

           10  was not present at the event.  They vary in degrees of

           11  primariness, I guess it would be.

           12      Q.    You listed them in your list on the

           13  PowerPoint as a primary source?

           14      A.    Generally, they're primary.

           15      Q.    Okay.  Do you know what the population of the

           16  Verde Valley area was in 1865?

           17      A.    No, I don't.

           18      Q.    And am I correct that according to your

           19  research, no part of the Verde was surveyed until 1873?

           20      A.    I don't remember.  Is that what it says in my

           21  report?

           22      Q.    That was the earliest survey, I believe, I

           23  found in your report.

           24      A.    Okay, then that's what I've got.

           25      Q.    Okay.  And surveys were generally a prelude
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            1  to settlement?

            2      A.    That was one of the purposes of surveys,

            3  although sometimes there were settlers in an area

            4  before the surveys were done that could file for,

            5  essentially, a squatter's -- what turned out to be a

            6  squatter's patent.  That's not the formal terminology,

            7  but they could get a patent for an area that was

            8  unsurveyed once it was surveyed.

            9      Q.    So some surveys do show some improvements

           10  already in place?

           11      A.    Yes.

           12      Q.    And you have five flood accounts in your

           13  report?

           14      A.    I don't remember precisely.  I had some.

           15      Q.    Why don't you look at Page 96 to 7.

           16      A.    The report or the PowerPoint?

           17      Q.    Your report.

           18      A.    Okay.  Okay, I'm there.

           19      Q.    Does that refresh your memory as to how many

           20  flood accounts you have in here?

           21      A.    Well, I think I also had a few accounts that

           22  commented from some of the government reports about the

           23  fact that there were floods.  These happened to be the

           24  flood accounts that I thought were the -- these were

           25  the newspaper story accounts about floods that I found.
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            1      Q.    Why are flood accounts relevant to

            2  navigability?

            3      A.    Because in my view, the people describing

            4  them are describing a river that -- well, one of the

            5  flood accounts that I cited talked about how it

            6  considerably changed the channel.  And the other flood

            7  accounts indicate that it would be difficult to, under

            8  the circumstances that were described, to have a boat

            9  in those circumstances.

           10      Q.    It would be difficult to boat during the

           11  flood?

           12      A.    Yes.

           13      Q.    You didn't talk about any boating accounts

           14  during your presentation this morning?

           15      A.    I showed two boats in the Verde River; one in

           16  the flood photo, and the other one of the two military

           17  people somewhere in the Verde.

           18      Q.    But you didn't talk about any of the

           19  newspaper reports or other accounts we have of people

           20  boating the river?

           21      A.    I didn't encounter any of those.  There may

           22  have been some that I didn't find.

           23      Q.    Are boating accounts relevant to

           24  navigability?

           25      A.    Yes, they would be.
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            1      Q.    Okay.  Well, you did, actually, talk about

            2  two of them in your report.

            3      A.    Okay.

            4      Q.    On Page 99 you talk about a gentleman who

            5  built a raft of railroad ties that fell apart in mid

            6  river, correct?

            7      A.    Correct.

            8      Q.    Do you know why the raft fell apart?

            9      A.    Well, the newspaper article describes it as a

           10  frail craft.  I would assume that maybe it wasn't

           11  well-constructed, based on that description.

           12      Q.    And does it tell us anything about the river

           13  except that a boat was needed to cross it?

           14      A.    Just that he was attempting to repair a

           15  telegraph line and a railroad track using a boat.

           16      Q.    And this was during a flood?

           17      A.    I don't think it says anything about being

           18  done during a flood.

           19      Q.    Well, the telegraph line was damaged by a

           20  flood, was it not?

           21      A.    Right.  But I don't think he was trying to

           22  repair it during a flood.  I could be wrong, but he

           23  doesn't say he's doing it during the flood.

           24      Q.    So either he was doing it during the flood or

           25  the river was deep enough under normal circumstances to
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            1  even require a boat?

            2      A.    In order to repair this particular section of

            3  track and telegraph line, apparently so.

            4      Q.    Okay.  And then you have the Hooker, Cox,

            5  Smith, and Miller trip in May 1905.

            6      A.    And what page are you on now?

            7      Q.    I'm not finding it where I had it cited.

            8  These are the iron boat guys.  Do you remember them?

            9      A.    This is on Page 100, about a quarter of the

           10  way up from the bottom.

           11      Q.    Oh, okay.

           12            So they were using iron boats?

           13            Doesn't say in here.

           14      A.    It doesn't say anything at all about the kind

           15  of boat they were using, and it also doesn't say that

           16  they actually undertook the trip.  It just said that

           17  they were apparently thinking about it.

           18      Q.    And you didn't find any follow-up articles on

           19  this?

           20      A.    No.

           21      Q.    Okay, well, we did.

           22            So, Debi, if you could pull up 13 for me.

           23  This is X017-126.

           24                 So in this case, it says that they

           25  postponed their voyage because their boats didn't
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            1  arrive; is that correct?

            2      A.    I can't read what those words are in about

            3  the fifth line down on the left.  It says they've been

            4  postponed, but it doesn't say why.

            5      Q.    According to the something about the boats?

            6      A.    Yes, according to something about the boats,

            7  that's why it was postponed.

            8      Q.    And that last sentence, they're not expecting

            9  any special danger, although they're going to have to

           10  negotiate some rapids?

           11      A.    That's what it says.

           12      Q.    Okay.  They still haven't left yet.

           13            So let's look at No. 14, Debi, which is

           14  X017-127.

           15            So apparently they did launch, but it looks

           16  like they came back some distance below Camp Verde; is

           17  that correct?

           18      A.    Well, it says they succeeded in going some

           19  distance below Camp Verde, but there the water was so

           20  low that they had to carry the boat, which was too

           21  strenuous for them, and they gave it up, and then they

           22  hiked, quote/unquote, back to the camp and got a farmer

           23  to haul them to Jerome.

           24      Q.    In either of those accounts or the one that

           25  you looked at, did they say the Verde was nonnavigable?
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            1      A.    Not in so many words.  They described what

            2  the river was like at the time.

            3      Q.    And is there anything about any of those

            4  articles that makes it a booster article?

            5      A.    A booster article?

            6      Q.    Well, you talked about newspaper accounts

            7  being unreliable because they were boosters for their

            8  community.

            9      A.    I didn't say they were necessarily

           10  unreliable.  In fact, I think just the contrary.  They

           11  frequently were quite reliable as far as the booster

           12  aspect of it is concerned.  But this is not a booster

           13  article.  It's not talking about a benefit to the

           14  community.  It's talking about an exceptional attempt

           15  to boat the Verde, which made it a newsworthy account.

           16      Q.    All right.  And those were the only two

           17  accounts you found, the railroad ties and these guys?

           18      A.    Well, I didn't find these guys; you did.

           19      Q.    Well, you found the initial report on these

           20  guys.

           21      A.    Right.

           22      Q.    Okay.  Did you read the Land Department

           23  report?

           24      A.    A long, long time ago.  Not within my

           25  reasonable memory.
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            1      Q.    You didn't consider, as part of your

            2  conclusions, the December 1888 trip from Fort McDowell

            3  to Phoenix?

            4      A.    From the way you're asking the question,

            5  apparently not.

            6      Q.    Well, it's not in your report.

            7      A.    Okay.

            8      Q.    So if it's not in your report, did you

            9  consider it?

           10      A.    I don't remember whether I did or not.

           11      Q.    Well, you synthesized a bunch of stuff.  You

           12  said the boating accounts are important.  If it's not

           13  in here, doesn't that lead to the conclusion you didn't

           14  look at it or didn't consider it?

           15      A.    That could be the case, certainly.

           16      Q.    Okay.  And you also didn't consider J.K. and

           17  John Day's trip in September 1891 from Camp Verde to

           18  Yuma?

           19      A.    I don't remember.

           20      Q.    Do you remember talking about the Day

           21  brothers on the Gila?

           22      A.    Yes.

           23      Q.    This was their fifth trip?

           24      A.    I don't remember.

           25      Q.    Okay.  And you didn't consider the 1903
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            1  account where the horse that hauled the boat upstream

            2  and then returned with the wagon?

            3      A.    I don't remember that one either.

            4      Q.    Do you know how many trips it might take to

            5  train a horse?

            6      A.    No.  I am not familiar with training horses.

            7      Q.    And you didn't consider the 1931 trapping

            8  trip in a flat bottom boat from Clarkdale to Fort

            9  McDowell?

           10      A.    I generally didn't deal with things that were

           11  poststatehood.

           12      Q.    So let's talk a little bit about the

           13  photographs you put in, and these are all in your

           14  report, so X002.

           15            What's a ford?

           16      A.    A what?

           17      Q.    What is a ford when you talk about a river?

           18      A.    F-O-R-D?

           19      Q.    Yeah.

           20      A.    A place where you can cross the river because

           21  the water is relatively shallow.

           22      Q.    Does it tend to be places where the river

           23  might be broader and more shallow?

           24      A.    I would guess so.  I suppose there could be

           25  other places if the water was low.  It would be
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            1  narrower too.

            2      Q.    Let's look at your Figure 20.

            3            So, Debi, please pull up 15.

            4            Can you tell how deep the river is in this

            5  photo?

            6      A.    Only where the horses are standing.

            7      Q.    And how deep would you say it is right there

            8  along the shore?

            9      A.    An inch or two, maybe, based on where the

           10  horses' hooves are, maybe three.  I can't tell for

           11  sure.

           12      Q.    Are there any rapids in this photo?

           13      A.    I don't see any.

           14      Q.    Would you expect this photo might be taken at

           15  a ford?

           16      A.    Could be.  Purely hypothetical, though.  As I

           17  said when I identified the photo, I don't have any

           18  information about where or when it was taken.

           19      Q.    But people generally tried to cross rivers at

           20  fords?

           21      A.    Could be.  They could be watering the horses

           22  too here.

           23      Q.    Somebody's standing either on the other side

           24  or in the middle of the river taking the photograph?

           25      A.    That's true.
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            1      Q.    Do you see a marsh or a beaver dam in this

            2  photo?

            3      A.    No, I don't.

            4      Q.    Any braiding?

            5      A.    Not in this particular photo, no.

            6      Q.    Anything about this photo indicate

            7  nonnavigability?

            8      A.    No.  It was the historical photo showing the

            9  river, so I put it in.

           10      Q.    Okay.  Let's look at Figure 21.

           11            Debi, that's 16.

           12            Can you tell how deep this river is?

           13      A.    You can't tell from the photograph.

           14  Although, as I indicated when I was testifying about

           15  it, there appears to be some sort of riffling here and

           16  up in this general area here.

           17      Q.    I thought you told us that you were not a

           18  hydrologist, nor a boater?

           19      A.    That's correct.  But I do know what a riffle

           20  is, which is a minor little -- I can't think of a good

           21  synonym for a riffle, but it's an area where the

           22  surface of the water is not smooth, let's put it that

           23  way.

           24      Q.    Different than a rapid?

           25      A.    I don't know the definitions.  I'm not a
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            1  boater.

            2      Q.    So can you tell how deep the river is here?

            3      A.    Not in the areas that don't have the riffles;

            4  and even there it would be sort of guesswork, based on

            5  this photo.

            6      Q.    So you can tell from looking at the riffle

            7  here how deep that water is?

            8      A.    Just that it's probably shallower than in the

            9  other pieces.

           10      Q.    Okay.  Any beaver dams?

           11      A.    I don't see any beaver dams.

           12      Q.    Marshes?

           13      A.    No marshes.

           14      Q.    Braiding?

           15      A.    No braiding.

           16      Q.    What about this photo indicates

           17  nonnavigability to you?

           18      A.    It just was a historical photograph of the

           19  river, and I offered it for consideration for the

           20  Commission to use in conjunction with all of the other

           21  historical evidence that I provided.  And some of the

           22  things can be disregarded or regarded more or less,

           23  depending on what they think is relevant.

           24      Q.    Okay.  Let's move to Figure 22.

           25            That's 17, Debi.
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            1            Again, can you tell how deep the river in

            2  this photo is?

            3      A.    Well, it's clearly fairly shallow in the

            4  areas of -- right in here, at least shallower than the

            5  other portions of it.

            6      Q.    What does fairly shallow mean to you?

            7      A.    Less water than in the other portions of it.

            8      Q.    Four feet, five feet?

            9      A.    I don't know the precise distance on that.

           10  It would be pure guesswork, based on this photograph,

           11  to be able to do that.  Again, I'm only offering it in

           12  the context of all of the other evidence as something

           13  that can be regarded heavily or not regarded at all, if

           14  the Commission so chooses.

           15      Q.    Well, I would encourage the Commission to

           16  look closely at these photos, so that's why we're going

           17  through them.

           18            So do you see any rapids or marshes in here?

           19      A.    I don't see any marshes.  I don't see any

           20  rapids.  I guess this might be a minor rapid, but,

           21  again, I'm not a boater, so I don't know whether it's

           22  a, quote, rapid, unquote, or a riffle, unquote.  I

           23  leave that terminology to hydrologists.

           24      Q.    Do you see any beaver dams?

           25      A.    No, I don't.
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            1      Q.    Braiding?

            2      A.    No, at least not the way I understand the

            3  term; but, again, I'm not a hydrologist.

            4      Q.    So you wouldn't say this photo shows the

            5  river not navigable either?

            6      A.    That's a conclusion that has to be derived by

            7  considering all the other evidence, and this is one

            8  just tiny component, to be balanced with everything

            9  else in my presentation and report.

           10      Q.    Okay.  Figure 23.

           11            No. 18, Debi.

           12            Can you tell how deep the river is here?

           13      A.    I'm going to have basically the same comments

           14  as the preceding few photographs, so that might speed

           15  things up a little bit.

           16      Q.    Okay.  So you can't tell how deep, from a

           17  photo, the river is?

           18      A.    No.  Again, I'm just offering it as one

           19  visual illustration of the river the way it was in the

           20  historical time slot, to be considered in relation to

           21  all of the other historical evidence.

           22      Q.    I think we can agree there's a riffle in this

           23  one?

           24      A.    It would appear so, toward the bottom of the

           25  photo.
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            1      Q.    Okay.  But no beaver dams or marshes?

            2      A.    I don't see any.

            3      Q.    No braiding?

            4      A.    I don't see any.

            5      Q.    And your answer on all of them is going to be

            6  the same on the nonnavigability point; there isn't --

            7  unless -- if we hit a photo that you think shows

            8  nonnavigability, I want to know it.  Otherwise, can we

            9  assume that these photos are just evidence, and they

           10  don't show navigability or nonnavigability, in your

           11  mind?

           12      A.    The only one that I think might show

           13  nonnavigability, but, again, I'm not a boater or

           14  hydrologist, would be the one at the potential dam

           15  site, the potential Camp Verde dam site, which I think

           16  is Verde Falls.  But I'm not a boater, so I don't know

           17  for sure.

           18      Q.    Okay.  We'll flag that one when we get to it.

           19      A.    Okay.

           20      Q.    Okay, move on to Figure 24.

           21            Do you expect this one might be taken at a

           22  ford?

           23      A.    This actually -- it just occurred to me now

           24  that this might actually be the same two horses with

           25  the guy in the earlier one, but just taken from a
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            1  different angle.  But I could be wrong.  There was no

            2  more identification about it.  But it just shows two

            3  horses, one with a rider standing in the river.

            4      Q.    Can we flip back, Debi, to 15?

            5            Okay, I notice in this one there's a white

            6  horse and a brown horse, correct?

            7      A.    Right.

            8      Q.    Okay.  This is the other photo you were

            9  talking about.

           10      A.    No, then I guess they're not the same, unless

           11  he switched one of the horses.

           12            There is, however, there is this rock right

           13  here, and there is a similar rock in the other photo

           14  spaced about the same place; but unless he switched

           15  horses, it's probably not the same photo or same --

           16      Q.    That could indicate that this is at a ford if

           17  you've got multiple photos taken at the same location?

           18      A.    Yeah, it could.

           19      Q.    Let's go to 20, Debi.

           20            Are there any rapids in this photo?

           21      A.    No, I don't see any.

           22      Q.    Marsh or beaver dam?

           23      A.    No.

           24      Q.    Do you know if this is out of the Edgar

           25  Mearns collection?
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            1      A.    He was the camp surgeon at Camp Verde, and he

            2  took a lot of historical photographs, which I

            3  personally went through when I went to Camp Verde.  So

            4  at least they were at Camp Verde when I went there.

            5  They may have moved the photos somewhere else since

            6  then, but it's been a long time since I was there.

            7      Q.    When you were there, they had a complete

            8  collection of the complete Mearns collection there?

            9      A.    They had some of his photos, which the ranger

           10  on site was kind enough to let me look through.  I

           11  don't know if there are others elsewhere.  But this is

           12  from Camp Verde itself.

           13      Q.    Can you tell us a little bit about Edgar

           14  Mearns?

           15      A.    Just that he was the camp surgeon, and part

           16  of his -- I believe he was the camp surgeon, and part

           17  of his duty was to record the activities that went on

           18  at the base, and that he also took photographs,

           19  historical photographs of the area.

           20      Q.    Do you know if it was common for military

           21  doctors at that time to also be naturalists?

           22      A.    Sometimes.  The camp surgeon was sort of the

           23  logkeeper or recordkeeper of the post, and in addition

           24  to treating the injured and so forth, he recorded,

           25  basically, all of the activities that were going on and
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            1  so forth.

            2      Q.    Do you know if Dr. Mearns wrote books about

            3  wildlife flora and fauna of Arizona?

            4      A.    No, I don't.

            5                 MR. SLADE:  For the record, Joy, what

            6  Exhibit is this?

            7  BY MS. HERNBRODE:

            8      Q.    We're still on X002, as I indicated before.

            9            All right, so let's move on to 26, which is,

           10  Debi, 21.  Figure 26.  Sorry.

           11            So these are these gentlemen in a boat?

           12      A.    Yes.

           13      Q.    Does anything in this photo indicate

           14  nonnavigability?

           15      A.    No.

           16      Q.    Okay.  Figure 27.

           17            Debi, that's No. 22.

           18            The river is a little harder to see in this

           19  photo.

           20      A.    That's correct.

           21      Q.    See any marshes or beaver dams?

           22      A.    No.

           23      Q.    Any braiding?

           24      A.    No.

           25      Q.    Okay.  Figure 28.
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            1            Rapids, marshes, beaver dams?

            2      A.    No.  Appears to be maybe two channels on the

            3  far right here.

            4      Q.    Okay, so if a sort of island split like that

            5  is braiding, then this one would have braiding?

            6      A.    Again, I'm not a hydrologist, but there

            7  apparently are two channels there.

            8      Q.    Okay.  29.

            9            Do you think this one might be at a ford?

           10      A.    I don't know.  It is what the caption says.

           11  Oh, it says "Cottonwood Ford."  Well, that was the

           12  identification, "Fort Verde."

           13            I guess it is a ford.  But it does show the

           14  cattle at the ford.

           15      Q.    All right.  And can you tell how deep at

           16  least this side channel at the river is?

           17      A.    Which piece of it?

           18      Q.    The part that has the cows in it.

           19      A.    Well, there's some cows on the far left here,

           20  and there appears to be a gravel bar of some sort or

           21  sandbar or something, and then there are some other

           22  cows up here more toward the right-hand side.

           23            It appears to be maybe a few inches deep in

           24  both places.

           25      Q.    Okay.  Any rapids, marshes, or beaver dams?
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            1      A.    No.

            2      Q.    All right.  30.

            3            Marshes, rapids, beaver dams?

            4      A.    No.

            5      Q.    Braiding?

            6      A.    No.

            7      Q.    31.

            8            Marshes, rapids, beaver dams, braiding?

            9      A.    No.  It appears to be some sort of slight

           10  ripple or riffle, if you will, here, and possibly a

           11  second channel going down on the top piece there and

           12  maybe a gravel or sandbar and some more ripples or

           13  riffles, or whatever you call them, in that area.

           14      Q.    32.

           15            Looks like another ford photo?

           16      A.    The caption is the way it was labeled at the

           17  Jerome Historical Society, and it would appear that

           18  they're not out there in the river just to have fun, so

           19  I would assume they're trying to cross the river.

           20      Q.    How deep would you say it is?

           21      A.    Four or five inches, based on where the water

           22  is coming up to the wheels; maybe a little deeper for

           23  the car in the back.

           24      Q.    Okay.  Any rapids, marshes, or beaver dams?

           25      A.    Not visible in this photo.
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            1      Q.    Or braiding?

            2      A.    Not visible in this photo.

            3      Q.    Okay.  Your next two photos are flood photos,

            4  so we're going to skip them, because they don't show

            5  the ordinary and natural condition of the river; but

            6  did they play a part in your determination of

            7  nonnavigability?

            8      A.    I'm not sure which photos you're talking

            9  about.

           10      Q.    If you will turn to 110 of your report, at

           11  Figures 33 and 34.

           12      A.    These were just other examples, in addition

           13  to the newspaper reports, of floods on the Verde River;

           14  and to me, they illustrate a river that would be

           15  difficult to boat under those circumstances.  Although,

           16  one of the photos does have a boat in it.

           17      Q.    Okay.  And is the boat that's in that photo

           18  having any difficulty?

           19      A.    Well, it would appear to be tied up, I'm

           20  guessing here, because it's not washing away.  There's

           21  nobody in the boat.

           22      Q.    You're talking about Figure 33?

           23      A.    Correct.

           24      Q.    Okay.  Yeah, right.

           25            So let's look at Figure 35.
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            1            28, Debi.

            2            So marsh, beaver dam, rapids, braiding, any

            3  of those things?

            4      A.    I don't know whether this would be called

            5  braiding or not, again, because the angle of the photo

            6  is not clear, but there appears to be a lot of riverbed

            7  off in the distance here, as well as a channel here and

            8  then a channel right in the foreground.  And I don't

            9  know the technical definition of a riffle, but it would

           10  appear to be potentially some multiple channels with

           11  varying degrees of water in them.

           12      Q.    You see two channels in this photo?

           13      A.    Yeah, in the foreground.  There's one right

           14  here and then one that's cut off by the corner of the

           15  photo.

           16      Q.    Okay.  Figure 36.

           17            Marsh, beaver dam, rapid, braiding?

           18      A.    None of the braiding or marsh or beaver dam.

           19  There appears to be a little bit of a riffle or ripple

           20  right in here and some sandbars above and below there.

           21      Q.    Now, on your direct testimony, you said that

           22  this photo showed that the river was shallow.  Did you

           23  actually mean what you told me just a few moments ago,

           24  is that it is -- the riffle area is relatively shallow

           25  as regard to the rest of the river; not that you know
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            1  what the depth is in any place?

            2      A.    Well, it's hard to tell from the angle of

            3  this photo what the depth is, even at the riffle; but I

            4  would assume it's less water than elsewhere.

            5      Q.    So when you said shallow, what you meant was

            6  there's less water than other places in the river?

            7      A.    It could also be shallow in other parts of

            8  what you see in this photograph.  It's hard to tell

            9  from this angle.

           10      Q.    Okay.  So when you say shallow, what are you

           11  talking about?

           12      A.    Less water than deep.

           13      Q.    Well, you just said it could be less water

           14  than deep or it could be shallow.  I want to know what

           15  shallow means to you.

           16      A.    Well, in comparison to, say, a much larger

           17  river, such as the Mississippi River, where it's clear

           18  that there's a lot of water in it, this particular

           19  photo, I don't think it's unreasonable to conclude that

           20  there is not a lot of water in it.  So I would expect,

           21  if I went down there in 1920, that I might find that

           22  there might be just a few inches of water in it at

           23  most, as opposed to a view of the Mississippi River,

           24  where I would assume to find much more water.

           25      Q.    You could find that there was 4 feet of water
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            1  over that riffle, though?

            2      A.    I don't think so, from this view of the

            3  river.  It's hard to tell the perspective, because

            4  there's nothing to show you how tall the canyon is.

            5  There's no person standing in there.  But it just -- to

            6  me, it looks like it potentially was fairly shallow.

            7      Q.    You told me you boated down the Grand Canyon?

            8      A.    Correct.  Yeah.

            9      Q.    And there are rapids on that river?

           10      A.    Yes.

           11      Q.    And there are riffles?

           12      A.    Yes.

           13      Q.    And are any of them a couple of feet deep?

           14      A.    Some were more than a couple feet deep.  Some

           15  were extremely shallow and hard to get around.

           16      Q.    There were rapids that are 10 feet deep or

           17  more?

           18      A.    I was there in an extremely high water flow

           19  year, and there were places where the rapids, according

           20  to the boatmen, because I only did this once, there

           21  were places where there formerly had been very

           22  dangerous rapids that were completely submerged because

           23  of the volume of water, and there were other places on

           24  the river which, because of the changes in the channel

           25  and the current, formerly had been fairly easy to get
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            1  around and that had become much more dangerous, or vice

            2  versa.

            3            So, you know, I'm not a hydrologist.  I don't

            4  know the details of this, and I'm not a boatman.  But

            5  at least that's what I was told.

            6      Q.    What run did you do on the Colorado?

            7      A.    All the way from --

            8      Q.    Lee's Ferry to Diamond Creek?

            9      A.    -- Lee's Ferry to Diamond Creek, 13 days

           10  total.

           11      Q.    Was the Little Colorado running when you ran

           12  it?

           13      A.    Yes.  In fact, I swam in it.

           14      Q.    So was the Colorado clear above the Little

           15  Colorado?

           16      A.    I don't remember.  I remember the Little

           17  Colorado was kind of a turquoise blue and where there

           18  was actually a line where it came into the Colorado

           19  River, where you could see the brownish water from the

           20  main Colorado and then the turquoise blue line where

           21  the Little Colorado entered.

           22      Q.    Were there places you could see how deep the

           23  river was?

           24      A.    In some, and in others you couldn't.

           25      Q.    All right.  Let's move on to 37.
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            1            Okay, this is the one that you said

            2  potentially indicates nonnavigability, correct?

            3      A.    As a nonboater, I would find this difficult

            4  to boat.

            5      Q.    But you think this might be Verde Falls?

            6      A.    I could -- if you told me I was wrong on

            7  that, I would be more than willing to accept your

            8  opinion; but based on the slides that Mr. Fuller showed

            9  and some of the other people testified about, it looks

           10  like it might be Verde Falls.

           11      Q.    I'm, surprisingly, not going to disagree with

           12  you on this.

           13      A.    Okay.  This is from the records of the Bureau

           14  of Reclamation.  It was a potential dam site for a

           15  while.

           16      Q.    Okay.  Move on to Figure 38.

           17            Okay.  Marsh, beaver dam, rapids, braiding?

           18      A.    No.

           19            There's a gravel bar here, and this would

           20  appear to be two channels, though.

           21      Q.    Okay.  39.

           22            Marsh, beaver dam, rapids, braiding?

           23      A.    Again, I'm not a hydrologist, but based on

           24  listening to the testimony of others, this might appear

           25  to be braiding in through here.  It certainly has the
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            1  appearance of the way it's been described, and there

            2  are apparently some sandbars.  From this angle, it

            3  strikes me as looking pretty shallow.

            4      Q.    Okay.  But, again, pretty shallow relative to

            5  the rest of the river; not a hard estimate of how

            6  shallow is shallow?

            7      A.    Correct.

            8      Q.    Okay.  40.

            9            Marsh, beaver dam, rapids, or braiding?

           10      A.    Not in this photo.

           11      Q.    Okay.  41.

           12            Marsh, rapids, braiding, beaver dam?

           13      A.    Not in this photo.

           14      Q.    Okay.  And, finally, 42.

           15            Marsh, rapids, braiding, beaver dam?

           16      A.    Well, again, I'm not a hydrologist, but this

           17  might be considered to be braiding in through here.

           18  There certainly has the appearance of sand or gravel

           19  bars.  But I don't see any beaver dams or marshes.

           20      Q.    And I notice there's some buildings up on the

           21  side of this photo.  Could those split channels there

           22  be associated with that facility?  Could they be canals

           23  or places where they're pulling water out somehow?

           24      A.    I would take this more to look like it's a

           25  gravel mining operation, particularly because of this
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            1  type of bridge that's going across the river here.  It

            2  may be conveying gravel.  But that's all purely

            3  speculation.  I have no way of knowing for sure.

            4      Q.    You conclude that 2 feet is necessary for

            5  commercial navigation?

            6      A.    Did I conclude that?

            7      Q.    Well, let's look at your report at Page 139.

            8  Look at maybe the third sentence down.

            9      A.    Yes, I see that, but that's not my

           10  conclusion.  I probably should have identified that

           11  more clearly.  I believe that was J.C. Ives's opinion

           12  about the depth of draft of a boat that could be used

           13  to navigate the Colorado River.

           14            So he's talking about that you needed 2 feet

           15  for the types of craft he was recommending for the

           16  Colorado River.

           17      Q.    Were you here for any of the testimony on

           18  Dr. Lingenfelter's book and the draft necessary for

           19  steamboats on the Colorado?

           20      A.    At the Verde?

           21      Q.    On the Gila.  Sorry.

           22      A.    I don't recall.  I don't think I was, but I

           23  could be wrong.

           24      Q.    Okay.

           25      A.    I wasn't there for the entire hearing.
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            1      Q.    Do you recall hearing that Dr. Lingenfelter

            2  indicated that 18 inches was necessary for a river

            3  boat?

            4      A.    If I wasn't there, I don't recall it.

            5      Q.    Okay.  Well, I thought it might jog a memory.

            6      A.    No.

            7      Q.    Okay.  So you don't think that 2 feet is

            8  necessary for commercial navigation?

            9      A.    I'm just trying to summarize here what the

           10  different historical parties were saying about

           11  navigability.  The Ives, I believe it was Ives who said

           12  that the type of craft he recommended for the Colorado

           13  River would require 2 feet of water.  And then I go on

           14  and I say that the Verde River here sometimes is only a

           15  few inches deep, although it could vary a lot according

           16  to floods, which is all illustrated in the documents

           17  and photographs and newspaper stories and descriptions

           18  by government officials.

           19            So I'm just trying to summarize all of the

           20  preceding material.  I'm not offering an opinion

           21  per se.

           22      Q.    Well, you don't talk about Ives in this

           23  paragraph at all or quote him or anything like that.

           24  You say "A dependable and reliable draft of two feet

           25  could not be found in," essentially the Verde.
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            1      A.    Right, and as I explained, I believe that

            2  2 feet of water came from a historical document or a

            3  historical source.  It's not my offering of 2 feet of

            4  water as being reliable navigation.

            5      Q.    And the surveyors you talked about for the

            6  lower portion of the Verde, in what we're calling

            7  Segment 5, indicated depths in the main channel of

            8  between 2 and a half and 5 feet, correct?

            9      A.    Some of them did.  Others indicated that it

           10  was considerably shallower.

           11      Q.    Well, we talked about that 1 foot depth, and

           12  that was a side channel of the Verde, right?

           13      A.    Uh-huh.

           14      Q.    Were there any others on the lower Verde that

           15  indicated a different depth?

           16      A.    I don't recall.  I reported what were in the

           17  historical documents, and you have to take it in the

           18  context of all the other historical material that I've

           19  summarized to reach your own conclusions about -- or

           20  the Commission needs to consider in order to reach

           21  their conclusions about navigability.

           22      Q.    That's not what I asked you.  I asked you

           23  whether any of the surveyors on the lower portion of

           24  the Verde indicated depths in the main channel of

           25  between 2 and a half and 5 feet.  You said there were
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            1  surveyors who indicated a different depth.

            2            I would like to know who they are and what

            3  segment, what portion of the Verde they were talking

            4  about?

            5      A.    I don't recall without having to go back

            6  through all the survey records.

            7      Q.    Well, you have what you found important in

            8  your report.  Would you like to flip back to that

            9  portion of your report and see if you can find it?

           10      A.    I can't do it right now.  It just would take

           11  far too much time.

           12      Q.    So you can't provide the information for the

           13  Commission because it's going to take too long?

           14      A.    That's correct.

           15      Q.    All right.  The surveyors in the Verde Valley

           16  found a depth of 3 feet, correct?

           17      A.    If you pointed it out to me again, I will --

           18  you don't need to bother.  I'll take your word for it.

           19      Q.    Okay.  That's more than the 2 feet necessary

           20  for commercial navigation according to Ives, correct?

           21      A.    That's correct.

           22      Q.    Do you know if anyone tried, Powell or --

           23      A.    Let me qualify that.  That's, according to

           24  Ives, what was necessary for commercial navigation on

           25  the Colorado River, not on the Verde.  He made no
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            1  comments at all about the Verde River.

            2      Q.    So it's your opinion that the depth required

            3  for commercial navigation might vary river by river?

            4      A.    No, I'm just reporting what Ives' opinion was

            5  about the need for a draft of a boat to be operated on

            6  the Colorado River.

            7      Q.    And I said he said 2 feet.  The Verde had

            8  3 feet.  That would be sufficient, according to Ives?

            9      A.    On the Colorado River.  He made no opinion,

           10  because he wasn't working on the Verde River, and he

           11  had no way to assess what the other characteristics of

           12  the Verde River were.  So he was offering an opinion

           13  about the Colorado, which is all he was offering an

           14  opinion about.

           15      Q.    Well, you go on to talk about Powell or

           16  Wheeler boats and whether they might be useful on the

           17  Verde.

           18      A.    The Wheeler boats?

           19      Q.    Well, at least the Powell boats.  You showed

           20  pictures of Wheeler boats, I'm presuming because you

           21  felt them to be somehow relevant to a discussion of

           22  navigability on the Verde.

           23      A.    As I explained in that particular chapter, I

           24  felt that the Commission ought to be able to see the

           25  types of watercraft that were in use at the time.  I
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            1  didn't offer them for any specific conclusions about

            2  the Verde River.  It was just simply to point out, in

            3  much the way Mr. Fuller did, that there were certain

            4  types of watercraft that were available and in use on

            5  certain rivers, and I limited my example to the

            6  Colorado River, which was considered navigable.

            7      Q.    And you used, as an example, boats used by

            8  Powell and Wheeler, and you say they weren't suitable

            9  for use on the Verde.

           10      A.    I did not say that at all.

           11      Q.    Okay.

           12      A.    I said what I said, which was that they were

           13  used on the Colorado River.  And with marginal success,

           14  I might add.

           15      Q.    How do you explain the five separate trips

           16  the Day brothers made on the Verde prior to statehood?

           17      A.    I think there were -- in my view, simply

           18  because somebody can put a boat in a particular body of

           19  water at some particular time, and maybe even do it a

           20  couple of times, it doesn't mean that you can do it

           21  consistently, or even reliably.

           22            So it was certainly newsworthy that some

           23  parties tried it, but simply because it was such a

           24  novelty.

           25            But there were no newspaper articles that
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            1  discussed reliable commercial boat operations on the

            2  Verde River, and so the notion that somebody could

            3  actually try to put a boat in was unusual enough that

            4  it warranted comment by the press.

            5            If the Verde had been navigable, I would have

            6  thought there would have been newspaper articles

            7  describing the wonder of the fact that there was

            8  commercial navigation to the various communities along

            9  the Verde.  But there were no such articles.  There

           10  were no booster articles that talked about how the

           11  Verde was contributing to the economic success of

           12  communities because people could use it for commerce on

           13  boating.  There was nothing about that.

           14            And, you know, so simply because it's a

           15  novelty and, I might add, in some cases a rather

           16  difficult novelty, in my view, underscores the rarity

           17  of the fact that there were people putting boats in the

           18  river, a few, that only a few that were documented; but

           19  nothing that talked about commercial navigation.

           20      Q.    Did you find any reports about the Day

           21  brothers' trips in any of the newspapers along the

           22  Verde?

           23      A.    I used whatever newspapers were available.

           24  So, as I said, I think it was a rarity and it was

           25  newsworthy.  I can use a different example, if you
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            1  want.

            2      Q.    Well, I want to finish talking about the Day

            3  brothers.

            4            We had one report from Yuma about the end of

            5  their fifth trip, correct?

            6      A.    I don't recall, but if you say so, I'll take

            7  your word for it.

            8      Q.    Okay.  So you didn't find any reports -- I'm

            9  presuming if you had found a newspaper report about the

           10  Day brothers boating on the Verde, you would have

           11  produced it or talked about it for the Commission,

           12  correct?

           13      A.    Yes.

           14      Q.    Okay.  So you found no reports of them, even

           15  though they took five trips down the river?

           16      A.    That's correct.

           17      Q.    So doesn't that argue against your

           18  proposition that it's so novel that it's recorded every

           19  single time it happens?

           20      A.    I don't think so at all.  It seems to me that

           21  if they were doing this -- if they were running a

           22  commercial boating operation where it's going weekly up

           23  or down the river, that would certainly have appeared

           24  in the press.  It would have appeared in the booster

           25  articles that were speaking about all of the wonders
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            1  that their community offered; and, also, the other

            2  newspaper articles that talked about the unusual

            3  attempts of boating, such as the guy that put the

            4  railroad ties together to try and repair the bridge.

            5            These are all freak things.  It's like the

            6  newspaper story -- or the TV stories now about people

            7  jumping out of second-story windows in Boston into

            8  snowbanks.  It's unusual.  It's newsworthy.  But it's

            9  not because people routinely jump out of second-story

           10  windows in Boston.

           11      Q.    I understand that.  But we know that these

           12  guys took four prior trips that were not documented

           13  anywhere at all in any newspaper account, and so it

           14  would seem that not every trip was reported.

           15      A.    That's apparently true.

           16      Q.    Okay.  Did you look at the boats that the

           17  Kolb brothers used in the Grand Canyon prior to

           18  statehood?

           19      A.    Not for this project, but I have seen them in

           20  relation to another navigability project that I have

           21  worked on that's confidential.

           22      Q.    Do you know the draft of either the Kolb

           23  brothers' boats or the Powell boats or the Wheeler

           24  boats?

           25      A.    No, I don't.
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            1      Q.    Do you acknowledge they were all available at

            2  statehood?

            3      A.    Or prior to, yes.

            4      Q.    Canoes available prior to or at the time of

            5  statehood?

            6      A.    Yes.

            7      Q.    Folding canoes prior to or at the time of

            8  statehood?

            9      A.    According to Mr. Fuller's testimony.  I don't

           10  know anything about folding canoes.

           11      Q.    Did you look at the ads that were produced as

           12  part of the evidence?

           13      A.    No.  Well, just the ones that were produced

           14  as evidence.

           15      Q.    Did they indicate that folding canoes were

           16  available?

           17      A.    That's correct.

           18      Q.    A wide variety of homemade craft, were those

           19  available prior to and at the time of statehood?

           20      A.    According to Mr. Fuller, that's correct.

           21      Q.    Do you have anything to disagree that people

           22  made boats?

           23      A.    No.

           24      Q.    Okay.  How about dugout canoes?

           25      A.    That's correct.
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            1      Q.    Do you have any information about the draft

            2  of those boats, or do you need to defer to Mr. Fuller's

            3  opinion on that as well?

            4      A.    I would defer to his opinion about the draft

            5  of those boats.

            6      Q.    Let's talk a little about the categories of

            7  context that you've repeatedly stated you synthesized

            8  to reach your conclusion.

            9            You talked about patents, state, federal, and

           10  Desert Land Act patents.  Did any of the people in any

           11  of those patents say the phrase nonnavigable?

           12      A.    No, and they didn't cite to Steamer Daniel

           13  Ball either.

           14      Q.    Okay.  Federal surveys, I think you said

           15  previously none of the federal surveyors said the river

           16  was nonnavigable?

           17      A.    Not in so many words, that I recall.

           18      Q.    Okay.  And their depths were generally in the

           19  2 and a half foot to 4 foot range, correct?

           20      A.    That's correct.

           21      Q.    And we've agreed that the fact that there

           22  were roads, meanders, depths and dock -- sorry.  Try

           23  that again.

           24            I think we agree that the fact that there

           25  were roads and docks along the river don't necessarily
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            1  make a river navigable or nonnavigable?

            2      A.    Roads and docks?

            3      Q.    Yes, docks, boating facilities.

            4      A.    There were docks along the Verde River?

            5      Q.    No.  There were roads.  There were not docks.

            6      A.    Correct.

            7            And I wanted to qualify one thing about the

            8  depth of the river according to the surveyors.  As I

            9  pointed out during my direct testimony, the accuracy of

           10  the information of those surveys, they were transect

           11  surveys, which means they only report what they find

           12  going along the line.  So that the depths of the river,

           13  where those surveyors identified the depths, was only

           14  going to be where that particular surveyor encountered

           15  the river, and it may have been considerably different,

           16  it might have been deeper or it might have been

           17  shallower, in between where those lines were.

           18      Q.    Well, some of those surveyors said that they

           19  were describing the river generally.

           20      A.    That was in the general township surveys,

           21  which the field notes that appear at the end of each

           22  township, and so they're sort of a category, a broad,

           23  sweeping statement about the whole township.

           24      Q.    But certainly those rivers encountered --

           25  those surveyors encountered a river on a particular day
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            1  at a particular location?

            2      A.    Right, and some of those would have been very

            3  dry times of years, others very wet times of year.

            4      Q.    None of them said it was nonnavigable?

            5      A.    That's correct.

            6      Q.    And we talked about the fact that meanders

            7  could mean that the river was over 3 chains wide or it

            8  could mean that it was navigable?

            9      A.    Or both.

           10      Q.    Or both.

           11            Okay.  So the federal reports you talked

           12  about, you quoted a lot of people saying the Colorado

           13  was the only navigable river.  Was there anybody in

           14  there that said, specifically, the Verde was

           15  nonnavigable?

           16      A.    There was the one newspaper report from -- I

           17  guess it was from Prescott, that said sort of in the

           18  negative sense; that we have no navigable rivers other

           19  than the Colorado.  And that I would take to mean that

           20  it would include the Verde River.

           21      Q.    Okay, so we've got one account so far of

           22  somebody saying the river is nonnavigable.

           23      A.    And because that newspaper article

           24  specifically was describing the virtues of the

           25  community there, I would have expected them to say we
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            1  have a navigable river if there was one that had been

            2  navigable.

            3      Q.    Okay.  Now, would you agree that the flood

            4  accounts occurred when the river was not in its

            5  ordinary condition?

            6      A.    I would have to leave the answer to that to

            7  the hydrologists.  It was certainly unusual

            8  circumstances when there were floods.

            9      Q.    Okay.  And did anyone in the flood accounts

           10  say the river was nonnavigable?

           11      A.    Not in those words.

           12      Q.    Okay.  In the boating accounts, did anybody

           13  say the Verde River is nonnavigable?

           14      A.    No.

           15      Q.    Okay.  So when you synthesized the

           16  information and concluded that everybody thought the

           17  river was nonnavigable, you have one guy who said it;

           18  is that correct?

           19      A.    If you take it in the overall context of the

           20  literally hundreds of documents, you --

           21      Q.    That's what I'm trying to do.

           22      A.    You can cherry-pick one or two things that

           23  fit your thesis quite well and ignore the other 500

           24  items that don't fit your thesis.

           25            In this particular case, if you consider all
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            1  of the evidence, balancing it out with whatever degree

            2  of credibility each piece is warranted, it clearly

            3  shows, in my view, that most of the people, if not all

            4  of the people, in the region of the Verde River did not

            5  think it was reliable, reliable for regular boating.

            6      Q.    Okay.  You told me at the beginning that the

            7  most important thing that a historical figure could say

            8  was their conclusion whether the river was navigable or

            9  not, not their observations.  Is that still true?

           10      A.    I offered both.  I offered two.

           11      Q.    I understand that.  But you said that the

           12  most important thing was their conclusion.

           13      A.    Not all of the people that I cited offered

           14  conclusions.  They offered observations.

           15      Q.    Okay.

           16      A.    And, again, when you consider it in light of

           17  all the other observations and conclusions and consider

           18  the weight of the strength of each piece of evidence,

           19  you can come up with a general statement about what all

           20  of these historical figures thought about the Verde

           21  River; and that's what I think I've provided.

           22      Q.    What category did I miss when I listed those?

           23  What category of evidence that you considered did I

           24  miss?

           25      A.    You listed all the different categories out.
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            1      Q.    Okay.

            2      A.    I mean in broad sweep, it's the surveyors'

            3  notes and plats, it's the homestead patent files,

            4  government reports, other reports, archival documents,

            5  newspaper articles.  I can't remember them all myself,

            6  but they are listed in my report, and I've listed them

            7  at the beginning of my presentation too.

            8      Q.    And in all of those accounts for the people

            9  who made conclusions, only one of them concluded the

           10  Verde was nonnavigable?

           11      A.    Only one said so in so many words out of all

           12  those historical documents; but that doesn't mean, on

           13  the flip side, that the other several hundred of them

           14  thought it was navigable.

           15      Q.    No, but it doesn't reach the conclusion that

           16  you reached in here.

           17      A.    I think it does.  I think the conclusion is,

           18  is that all the observations and the one or two direct

           19  statements about the Verde River strongly shows that

           20  the people, the historical witnesses, people who were

           21  actually there, did not believe the Verde River was

           22  navigable.

           23            They certainly would have commented about it.

           24  It would have made -- it would have shown up in many

           25  more historical documents; not just newspapers, but it
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            1  would have shown up in many archival documents about

            2  how this river was being navigated on a regular and

            3  reliable basis if it had been done so.

            4            It would have shown up in military records.

            5  It would have shown up in the USGS reports.  It would

            6  have shown up in the Bureau of Reclamation reports.

            7  But it didn't.  And that's significant.

            8            The absence of information sometimes is just

            9  as strong as the presence of that information.  And in

           10  this case, the absence is so overwhelming of navigation

           11  that I don't think you can draw any other conclusion

           12  about what the people thought of it at that time.

           13      Q.    Okay.  Let's go back to those categories.

           14  The federal surveyors.  Nobody said it was

           15  nonnavigable.  They reported depths.  What else leads

           16  you to believe that they overwhelmingly felt the Verde

           17  River was nonnavigable?

           18      A.    I think we've gone all through this.  There

           19  were large sections of it that were not meandered.

           20  There were sections of it that were meandered.  But

           21  that in my opinion, in the context of all the other

           22  documents, those were meanders that were consistent

           23  with the survey manuals for 3 chains and wider.  And

           24  when you consider the other types, the newspaper

           25  articles, the government reports, the photographs --
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            1      Q.    I'm just -- I'm trying to figure out how each

            2  piece weighs into the whole.  So I'm just talking about

            3  the surveys for now.  I understand that you put them

            4  all together, you add them up, and you get

            5  nonnavigability.  I'm trying to understand the math.

            6            So you say the federal surveyors indicated

            7  nonnavigability, and you're basing that, as I hear you

            8  right now testifying, solely on the fact that some of

            9  them did not meander the river?

           10      A.    No, I think I've explained that now at least

           11  four or five times.  Not solely on the fact that four

           12  or five of them did not meander the river; but also in

           13  the context of all the other hundreds of historical

           14  documents.

           15      Q.    And --

           16      A.    And as I also pointed out to the Commission

           17  earlier, the surveyors were not infallible themselves.

           18  They did survey at different times of year and under

           19  different conditions.

           20            So you have to consider them not just by --

           21  the notes just by themselves.  You have to consider

           22  them in light of all the other surrounding historical

           23  documents.  None of these things can be taken

           24  independently, and that's the problem of trying to do

           25  history if you haven't been trained to be a historian.
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            1  You know, it --

            2      Q.    And I'm trying to get to your conclusion, but

            3  what I'm seeing --

            4      A.    I think you know my --

            5      Q.    -- is one plus two equals five, and I'm

            6  trying to figure out what the other math is.

            7            So, obviously, when you look at the big

            8  picture, you come to a conclusion.

            9      A.    Well, I come to a conclusion about what the

           10  historical figures thought of the river, and I'm

           11  conveying their opinions about the river.  I'm not --

           12  I think I'm offering the objective history of what

           13  was said and done at the time, and that these

           14  particular parties, when you look at all of their

           15  information collectively, it leads to just one

           16  conclusion about what the majority of people thought

           17  about the river.

           18            I don't think I can explain it any more

           19  clearly than that.

           20      Q.    I understand what you're saying.  You're not

           21  answering my question.

           22      A.    That's because I think I've answered it

           23  multiple times.

           24                 CHAIRMAN NOBLE:  Joy, can we move on?

           25                 MS. HERNBRODE:  Okay.
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            1                 CHAIRMAN NOBLE:  Thank you.

            2  BY MS. HERNBRODE:

            3      Q.    Did you look at Dr. Mearns' journals to see

            4  what he might have said about the Verde?

            5      A.    No, I did not.

            6      Q.    Did you spend any time at the Smithsonian in

            7  your research?

            8      A.    No, I did not.

            9                 MS. HERNBRODE:  Okay.  I think that's

           10  all I have.

           11                 CHAIRMAN NOBLE:  Is there anyone else

           12  who --

           13                 John, certainly.  Do we need a moment

           14  for takedown?  I'm sorry, that was an inappropriate

           15  term, but --

           16                 MS. HERNBRODE:  It would be lovely if we

           17  could have one, Mr. Chair.

           18                 CHAIRMAN NOBLE:  Thank you.  We will.

           19                 MR. HELM:  And I need to set up, too.

           20                 CHAIRMAN NOBLE:  Let's take 10 minutes.

           21                 (A recess was taken from 2:33 p.m. to

           22  2:51 p.m.)

           23                 CHAIRMAN NOBLE:  If we're ready to

           24  begin, we're ready.

           25                 Let's begin.
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            1                    CROSS-EXAMINATION

            2  BY MR. HELM:

            3      Q.    Good afternoon, Doctor.

            4      A.    Good afternoon.

            5      Q.    Nice to see you again.

            6      A.    Uh-huh.

            7      Q.    Just for the record, my name is John Helm,

            8  and I represent the Maricopa County and its Flood

            9  Control District.

           10      A.    Yes, I recall.

           11      Q.    Okay.  Just a couple of questions, and I'm

           12  going to bounce around a little, regrettably, here to

           13  try and avoid covering the same ground that everybody

           14  else has covered, okay?

           15      A.    Okay.

           16      Q.    Your expertise is in history?

           17      A.    Yes, American history, with emphasis on the

           18  American West and environmental history.

           19      Q.    Okay.  Any emphasis on water?

           20      A.    My Ph.D. dissertation dealt with and

           21  subsequently the book that I derived out of it dealt

           22  with the history of water disputes on the Rio Grande

           23  between Southern New Mexico and Western Texas.

           24      Q.    How about history of water in Arizona?

           25      A.    Other than the work that I have done here,
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            1  no.

            2      Q.    As a historian, do you also claim to be an

            3  expert in the historical end of how the federal

            4  judiciary went about determining cases for navigability

            5  for title purposes?

            6      A.    No, I am not an expert in that.

            7      Q.    Now, as part of your historical studies here,

            8  did you attempt to determine historically what the

            9  natural condition of the river would be?

           10      A.    I tried to cover chronologically as far back

           11  before statehood as possible, and the further back you

           12  go, the closer you get to ordinary and natural

           13  circumstances.  But if you're asking about whether I

           14  tried to -- I guess this is something hydrologists

           15  do -- recalculate in water that was taken out for

           16  irrigation and derive conclusions from that, no, I did

           17  not do that.

           18      Q.    Okay.  The same question for natural.

           19      A.    The same answer.

           20      Q.    In the historical context, did you attempt to

           21  determine what the ordinary flow of the Gila River --

           22  or, I'm sorry, the Verde River was?

           23      A.    No.  I attempted to show what the various

           24  people who encountered the Verde -- the Gila -- not --

           25  the Gila, you mean, or the Verde?
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            1      Q.    The Verde.  I'm sorry.

            2      A.    Yeah.  What they -- how they described the

            3  river or commented about it or otherwise conveyed their

            4  views about the river over time.

            5      Q.    So it's fair to say you didn't render any

            6  opinions that are your opinions on the ordinary

            7  condition of the Verde River?

            8      A.    That's correct.

            9      Q.    The same questions for the natural condition

           10  of the Verde River.

           11      A.    That's correct.

           12      Q.    As part of your historical research, did you

           13  make an attempt to determine any depths of the Verde

           14  River at any place?

           15      A.    Historically?

           16      Q.    Historically.

           17      A.    Other than what the settlers and surveyors

           18  and other historical parties said in the documents that

           19  they created, no, I did not.

           20      Q.    So you were just laying out what other people

           21  said about the Verde River for the Commission to read

           22  and make their own decisions about?

           23      A.    Exactly.

           24      Q.    Forgetting the period back in the 1600s or

           25  whatever, when some of the Spanish were wandering
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            1  around Arizona, how far back does your historical

            2  research go, in terms of time, after what the Winkleman

            3  court called civilization arrived here?

            4      A.    I think, you know, without looking back at my

            5  report or PowerPoint, I couldn't say for sure, but my

            6  guesstimate would be 1860s or 1870s.  Not too much

            7  earlier than that.

            8      Q.    Okay.  Do you have a historical opinion about

            9  when the Verde River would have been in its natural

           10  condition?

           11      A.    I would imagine before the earliest

           12  irrigation canals were taken out.  It would be close to

           13  it.

           14      Q.    And when was that?

           15      A.    1860s or 1870s, but I'm just guessing, based

           16  on some of the patents that I looked at.  I haven't

           17  looked at those patents, patent files, in quite a

           18  while, so my memory may be foggy.

           19      Q.    1850, 1860, somewhere in there is when

           20  irrigation started, and so it would have been pre that

           21  date, in rough terms?

           22      A.    Rough terms, yes.

           23      Q.    The same for the natural condition of the

           24  river?

           25      A.    Yes.
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            1      Q.    Do you know how long it took from the time

            2  that irrigation out of the river is first commenced

            3  until the Verde River was completely appropriated?

            4      A.    No, I don't know the answer to that.

            5      Q.    Didn't do any research on that?

            6      A.    No.

            7      Q.    Did you do any research on when the various

            8  irrigation canals were built?

            9      A.    No.

           10      Q.    So you don't have any opinions about how much

           11  water irrigators were taking out at any given time?

           12      A.    Other than just the general descriptions

           13  provided by the historical parties themselves.

           14      Q.    You knew that they were taking water out?

           15      A.    Yes.

           16      Q.    You knew that they built those canals to take

           17  water out?

           18      A.    Right.

           19      Q.    But you don't know the quantities and when

           20  they took it out or anything like that?

           21      A.    Right.

           22      Q.    And is it also fair to say that you didn't do

           23  any historical work on the location of the river

           24  channels that comprise the Verde River at any

           25  historical time?
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            1      A.    Well, to the degree that those homestead

            2  patent maps that were done by Salt River cartographics,

            3  those illustrated where the channel was located at

            4  various points in historical time.  And so to the

            5  degree that those showed the Verde channel as of the

            6  time of the General Land Office surveys; also as to the

            7  time of the Forest Service maps, which were about the

            8  time of statehood; and also as of the time of the

            9  earliest topographic maps, which varied, but generally

           10  were early 20th century.  But I didn't set out to try

           11  and specifically document it.  That was just in order

           12  to be sure that I got all the homestead patents that

           13  touched those channels.

           14      Q.    Those three maps, for lack of a better word,

           15  that you used to create your blue drawings --

           16      A.    Right.

           17      Q.    -- can you give me specifically the year that

           18  each map was produced?

           19      A.    The U.S. GLO surveys are discussed in my

           20  report, and those years varied depending on the

           21  township you were in; but I believe I pointed out the

           22  years in my PowerPoint presentation.  So they're not

           23  all going to be the same year, but they would be

           24  pre20th century or prestatehood.

           25            The Forest Service maps, my recollection is,
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            1  is that they were around somewhere in the neighborhood

            2  of 1913 to 1917.

            3            And the USGS topos, the U.S. Geological

            4  Survey did not start making topographic maps until the

            5  very early 20th century.  And, again, like the General

            6  Land Office survey plats, the topographic maps that

            7  cover the Verde River are different for different

            8  segments of the river; but I believe I put in my report

            9  a list of the topographic maps and when they were

           10  created for the different parts of the Verde River.

           11      Q.    What's your spread for that?  Do you

           12  remember?

           13      A.    The USGS?

           14      Q.    19-something to 19-something else?

           15      A.    The USGS topos?

           16      Q.    Yeah.

           17      A.    The earliest ones that I know of anywhere in

           18  the western United States started about 1902.  I don't

           19  recall on the Verde specifically, but I would imagine

           20  it would have been in the 1900 to 1910 or 1915,

           21  somewhere in that range; but they weren't all done at

           22  the same time anyway.

           23      Q.    I understand.

           24      A.    So somewhere in that area.

           25      Q.    Okay.  And the earliest date of any of that
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            1  would have been some of the surveys that started in

            2  1873, I think it was?

            3      A.    That's correct.

            4      Q.    And they're at different times working their

            5  way up too, aren't they?

            6      A.    Right, and some of them were poststatehood.

            7      Q.    Yeah.

            8            So what we have in those maps is a

            9  demonstration of various drawings of the Verde River

           10  that all occurred at some point after diversion had

           11  started, right?

           12      A.    Most of them, yes.

           13      Q.    Okay.  And when you get to -- I mean you pick

           14  the date in the 19th century.  At some point you

           15  reached a point where the Verde was fully appropriated,

           16  correct?

           17      A.    Yes.

           18      Q.    And you just don't know what that day is?

           19      A.    That's correct.

           20      Q.    And in doing your historical research on

           21  those with the SRP cartographic people or by yourself,

           22  did you attempt to make any adjustments to those maps

           23  that you were using to restore the water that had been

           24  diverted by irrigation?

           25      A.    No.  I just used the maps the way they were
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            1  drawn, and then cartographics, Salt River

            2  cartographics, overlaid them on the map and put them

            3  all together and added the homestead patents on top.

            4      Q.    So it's fair to say that none of those maps

            5  reflect the natural and ordinary condition of the Verde

            6  River?

            7      A.    They reflect what was there at the time the

            8  maps were done.

            9      Q.    And some, using the same information, reflect

           10  a range of dates?

           11      A.    Yes, they do.

           12      Q.    I know you say you're not a hydrologist or

           13  any of that rigamarole, but you sat around here for a

           14  number of days and you've heard terminology used, and

           15  one term you've heard is braided river?

           16      A.    Yes.

           17      Q.    And does the evidence that you compiled tell

           18  you that the citizens along the Verde River thought it

           19  was a braided river?

           20      A.    I didn't see anything in the historical

           21  record.  There might have been some -- let me correct

           22  that.  There might have been something in some of these

           23  government reports where one of the people from the

           24  Bureau of Reclamation or from the Geological Survey

           25  might have commented that this river had multiple
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            1  channels.

            2            But other than that, the residents

            3  themselves, I didn't see any commentary about the

            4  residents talking about multiple channels.

            5      Q.    If they had multiple channels, at least based

            6  on your pictures, there weren't a lot of them, were

            7  there?

            8      A.    I don't know.  The pictures -- there were

            9  very few pictures, historical photographs, available of

           10  the Verde, and obviously each one is a very small

           11  microcosm of a particular area.  So why the pictures

           12  were taken where they were taken is anybody's guess.

           13      Q.    The blue maps don't show a lot of braiding,

           14  do they?

           15      A.    No.

           16      Q.    Now, my recollection is several times in your

           17  report I've heard you use the term erratic when

           18  describing the Verde River; fair?

           19      A.    Yes.

           20      Q.    I want your definition of the word erratic.

           21      A.    Erratic --

           22      Q.    As you used it in your report.

           23      A.    Erratic would mean to me that it not only was

           24  potentially not in the same location due to changes in

           25  flow or flood events or other circumstances, and
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            1  likewise, that the volume of water that was coming down

            2  the river was not constant and varied greatly.  Either

            3  one or both of those characteristics.

            4      Q.    And am I being fair in saying you think the

            5  Verde River is erratic for all those reasons?

            6      A.    Yes.

            7      Q.    And you argue that that's what the citizens

            8  thought also, right?

            9      A.    Based on their descriptions and those of the

           10  government reports and the other documents.

           11      Q.    You didn't use any gage data to make any of

           12  your decisions, did you?

           13      A.    No.

           14      Q.    Okay.  You've also used the term unstable;

           15  fair?

           16      A.    Yes.

           17      Q.    Give me your definition of unstable.

           18      A.    Essentially, the same as erratic, a synonym.

           19      Q.    Did you do anything specific to determine

           20  whether there was multiple channels on the Verde?

           21      A.    No, I did not.

           22      Q.    Is it fair to say that none of the pictures

           23  that you show depict the Verde River in its ordinary

           24  and natural condition?

           25      A.    Since all of those photographs were taken
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            1  post, say, the 1860s, I would say that that's a fair

            2  assumption.

            3      Q.    Thank you.

            4            Now, you've also in your report, and I

            5  believe even in your testimony, used the terminology

            6  commercial navigation?

            7      A.    Yes.

            8      Q.    Define for me what you mean in your report

            9  and in your testimony when you use that terminology.

           10      A.    Well, as I said in my testimony, I'm not a

           11  lawyer, but my understanding of the U.S. Supreme Court

           12  case, The Steamer Daniel Ball said that to be

           13  considered navigable, a stream or a river had to be

           14  reliable for carrying commerce.

           15      Q.    So commercial navigation means to you a river

           16  reliable for carrying commerce?

           17      A.    Yes.

           18      Q.    And you've used part of that phrase anyway

           19  several times, the word reliable.

           20      A.    Yes.

           21      Q.    Define for me what you mean when you use the

           22  word reliable in this context.

           23      A.    Well, again, I'm not an attorney or a judge,

           24  but my understanding of some of the court cases that

           25  post-Daniel Ball deal with the issue of navigability
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            1  for title purposes said that simply because commerce

            2  could be carried on on a river at any one particular

            3  time did not make it reliable; but that it had to be on

            4  regularly expected times so that parties who wanted to

            5  carry on commerce could understand that they would be

            6  able to do so predictably.

            7      Q.    You keep throwing out buzzwords, so what does

            8  regularly expected time mean to you?

            9      A.    That's only my recollection of the cases that

           10  I've looked at many years ago.

           11      Q.    You don't understand what that terminology

           12  means in those cases?

           13      A.    No, I don't.  I don't remember.

           14      Q.    And for that matter, you don't understand

           15  what the wording commercial navigation used in those

           16  cases meant, true?

           17      A.    That's correct, because my goal was not to

           18  address legal issues.  My goal was to set forth the way

           19  the historical parties perceived the Verde River over

           20  time.

           21      Q.    Just off the top of your head, can you give

           22  me five primary sources that use the terminology

           23  commercial navigation in discussing the Verde River?

           24      A.    No, I can't do that off the top of my head.

           25      Q.    Do you know one?
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            1      A.    I couldn't do that either.

            2      Q.    Okay.  There weren't any, were there?

            3      A.    Commercial navigation on the Verde?

            4      Q.    Yeah.

            5      A.    I don't think there were.  I think it would

            6  have shown up in the historical records if there had

            7  been.

            8      Q.    I agree with you.  It didn't, did it?

            9      A.    Not as far as I remember.

           10      Q.    As a historian, or at least in your

           11  perspective as the historian that's here, tell me how

           12  the terminology or how you thought the terminology

           13  commercial navigation was different than plain old

           14  navigation.

           15      A.    Well, again, this is not intended to be a

           16  legal definition, but commercial navigation to me would

           17  mean boats carrying products that could be sold

           18  elsewhere or carrying components of things that needed

           19  to be assembled or crops or, in other words, things

           20  that were going to be useful to parties other than the

           21  people who were actually in the boat.

           22      Q.    So using a boat to go from A to B, in your

           23  mind, doesn't qualify as the type of navigation that a

           24  court or a commission could use to determine the river

           25  was navigable?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1676


            1      A.    That would call for a legal opinion.  I can't

            2  offer that.  I'm not trained as a lawyer.

            3      Q.    And as a historian, you're not concluding

            4  that?

            5      A.    Not concluding what?

            6      Q.    That just going from A to B doesn't qualify

            7  as an element to be used in determining navigation of a

            8  river, whether it's navigable or not.

            9      A.    Again, I think that's a legal conclusion.

           10  And I would have to see -- if you're talking about a

           11  boat going from A to B, I would have to see the

           12  historical document that described the boat going from

           13  A to B to be able to render any opinion about that

           14  document.

           15      Q.    Did you see that one about the Day brothers?

           16      A.    That's correct.

           17      Q.    What do you think about that one?

           18      A.    I don't remember what the Day brothers were

           19  doing, other than it sounded like, to me, perhaps a

           20  joyride.

           21      Q.    Yeah, they were doing a little trapping,

           22  weren't they?

           23      A.    Oh, was that true?  Okay, trapping then.

           24  Then I would also want to see if they were trapping in

           25  order to sell the stuff or if they were doing it for
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            1  themselves.

            2      Q.    Well, they either gave it away -- they didn't

            3  take it home, did they?

            4      A.    Again, I don't remember the article,

            5  specifically.

            6      Q.    Okay.  Now, again, with your historical hat

            7  on, in determining navigability, does trade and travel

            8  on a river have to happen together?

            9      A.    Trade and travel?

           10      Q.    Yeah.

           11      A.    Again, I think that would be something for a

           12  court to decide, or it may have already been addressed

           13  in court decisions.  I don't know.

           14      Q.    You didn't or are not attempting to do any

           15  evaluation historically of the components that were

           16  necessary to make a determination of navigability for

           17  title purposes?

           18      A.    No.  I was just simply conveying what the

           19  various parties who had interactions with the Verde

           20  River, how they describe those interactions or what

           21  they did in relation to the Verde.

           22      Q.    Okay.  The sense I got is that you at least

           23  claim to look at a lot more things than what you list

           24  in your report.

           25      A.    That's true.
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            1      Q.    Okay.  How would the Commission, if it so

            2  desired to retrace your steps to verify any of your

            3  commentary, how would they go about doing that with

            4  just your report in hand?

            5      A.    I can offer you a description of -- I think I

            6  did put in my methodology in the introduction of my

            7  report, but I'll explain that again, if you would like.

            8      Q.    Oh, no, I've read your methodology.  Alls I'm

            9  saying is are you saying that if the Commission wants

           10  to verify this great body of evidence that you claim to

           11  have looked at to come up with your conclusions,

           12  they're going to have to take the terminology

           13  descriptions that you used in that portion of your

           14  report and retrace those steps?

           15      A.    The most reliable documents or the ones that

           16  were the most descriptive are the ones that are cited

           17  in the footnotes, the ones that I thought were the most

           18  useful for describing the Verde River from the point of

           19  view of the early people along the river.

           20            But there was a much larger body of

           21  historical material that I originally culled from

           22  various archives; and then of that body of historical

           23  material, I abstracted out a smaller universe into a

           24  computer database of documents that I thought

           25  potentially might be useful or particularly
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            1  descriptive.  And then as I put together the final

            2  report from those abstracts, it was an even smaller

            3  universe of documents; and those are the ones that

            4  wound up in the footnotes.

            5            So in my view, as a historian, those are

            6  either the most descriptive or most useful documents in

            7  describing the Verde River from the historical parties'

            8  points of view.

            9      Q.    Okay.  So if we assemble those documents, can

           10  we forget about the rest of them, and if the documents

           11  that you listed don't back up your claims, we can

           12  conclude that you were wrong?

           13      A.    You also have to look at the other ones that

           14  were in my abstracts, because sometimes I used one

           15  particular document as an example.  I might have had

           16  three or four that were very close in terms of what a

           17  particular description was, and rather than be

           18  redundant, I simply picked one of them as the most

           19  representative.

           20            So if you wanted to conclude that I was

           21  wrong, you would have to look at not only everything in

           22  the footnotes, the original documents, but you would

           23  also have to look at all the other ones that I

           24  abstracted.

           25      Q.    Okay.  So how does the Commission look at all
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            1  the ones you've abstracted?

            2      A.    They can have a copy of my database, assuming

            3  the counsel for Salt River Project would like it, agree

            4  with that; and they can see the abstracts, and those

            5  abstracts also show the sources of where that material

            6  came from, the Archives and so on.

            7      Q.    And if there's anybody in this room who might

            8  want to do that checking, can they get the same kind of

            9  information?

           10      A.    I would have to consult with counsel for Salt

           11  River Project.

           12      Q.    You've been an expert witness before in

           13  court, haven't you?

           14      A.    Quite a few times, both in State and Federal

           15  Court.

           16      Q.    Do you have to produce all that kind of

           17  information when you're acting as an expert witness in

           18  a court?

           19      A.    Yes, I do, and I have.

           20      Q.    Okay.  And you've given that information to

           21  your counsel?

           22      A.    I have given -- Salt River Project many years

           23  ago, as you may recall from my deposition in a Maricopa

           24  County case, many years ago the Salt River Project

           25  asked that I give them what was then all of my
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            1  collection of paper documents, photocopies.  And since

            2  they had paid for the research, effectively those

            3  copies were theirs, so I gave them all those documents.

            4  And to the best of my knowledge, they are now in the

            5  Salt River Project Archives in Phoenix.

            6      Q.    Okay.  Do you know whether the Salt River

            7  Project has granted access to those archives for

            8  anybody involved in these proceedings?

            9      A.    I believe, and Mark can correct me if I'm

           10  wrong, but I believe that you asked for access to those

           11  materials; and I believe that the Salt River Project

           12  gave it to you, but I could be wrong.  That's just a

           13  vague recollection.

           14      Q.    You are wrong on that.

           15      A.    Okay.  Well, in any event, Salt River Project

           16  has all the paper copies.  The digital copies that I

           17  collected recently, historical newspaper articles and

           18  photographs, I have those in my computer.  And, again,

           19  with the advice of counsel, if Mr. McGinnis says it's

           20  okay, I'll be glad to provide it to the Commission.

           21      Q.    Okay.  So the only way anybody participating

           22  in these hearings or from the Commission is going to

           23  get the stuff is if Mr. McGinnis tells you it's okay to

           24  give it?

           25      A.    And I'm assuming he would consult with Salt
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            1  River Project before he consented to that.

            2      Q.    From your perspective, as a historian

            3  evaluating these commentaries from the various people

            4  on-site at the time who were talking about trade or

            5  travel, did that trade or travel, in your mind, have to

            6  be of a commercial nature to qualify the river as one

            7  that could be used for navigation?

            8      A.    Again, it's a legal conclusion.  My intent

            9  was simply to present the perspective of the parties

           10  along the river and what they said about the river, and

           11  then my intent was to let the Commission make their own

           12  judgments about whether it met the legal definitions of

           13  navigability for title purposes.

           14      Q.    In any of your historical research, did you

           15  consider recreational boating of any kind?

           16      A.    To the extent that there were some boating

           17  attempts on the river, I probably -- those may have

           18  been recreational, if you want to call it that,

           19  joyriding.  But I saw very, very few of those; and I

           20  didn't see anything of a regular, historically

           21  speaking, regular recreational boating activities on

           22  the river.

           23      Q.    Okay.  And when you say that historically,

           24  you mean up to the period 1950, 1960, 1940?

           25      A.    Approximately the time of statehood.  I do
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            1  have a few photographs poststatehood, but approximately

            2  statehood.

            3      Q.    Okay.  You haven't done anything to look at

            4  modern recreational boating?

            5      A.    No.

            6      Q.    Do you have an opinion, as a historian, how

            7  many times a river would need to be navigated by a boat

            8  to become a navigable river?

            9      A.    Again, that would be a legal conclusion that

           10  I'm not in the position to be able to make.

           11      Q.    When you did your historical analysis, did

           12  you attempt to analyze the river on any kind of a

           13  segment-by-segment basis?

           14      A.    No, I did not.

           15      Q.    So you just looked at it as one big river?

           16      A.    Well, that was of necessity, because the

           17  historical documents themselves, it was hit or miss.

           18  You know, there weren't an equal number of documents

           19  addressing each particular part of the river.  They

           20  weren't necessarily the same types of documents

           21  everywhere.  It's what I could find.

           22      Q.    But you could have made three piles, for

           23  example, if you wanted to, and said, one, this is the

           24  lower, this is the middle, and this is the upper,

           25  right?
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            1      A.    I could have.  But I believe most of the

            2  organization of my report, within types of documents

            3  within those categories, it's primarily chronological.

            4      Q.    When you were doing your historical reviews

            5  of the Verde, did you come across any portions of the

            6  river that, as you looked at it, you said, wow, to get

            7  past this portion I'm going to have to portage?

            8      A.    Certainly Verde Falls, the photograph that I

            9  have of it there.  And other areas, I'm not a boating

           10  expert, but some of those other photographs, to me, as

           11  an amateur who, you know, might want to attempt it, I

           12  would assume that some of those other areas appeared

           13  fairly shallow and would be difficult for me to get

           14  past.

           15      Q.    You're talking about the riffles that you

           16  were showing in some of your pictures?

           17      A.    The riffles or gravel bars or whatever.

           18      Q.    I take it that Verde Falls would be the

           19  biggest one that you mentioned?

           20      A.    I would not attempt to go through there.

           21      Q.    No, neither would I.

           22      A.    No.

           23      Q.    But that would be the biggest obstruction in

           24  the river that you're aware of?

           25      A.    Yes, and particularly from the other
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            1  descriptions that I've heard of it from other parties

            2  testifying.

            3      Q.    About how long, how far do you think it is

            4  from the top of Verde Falls, where people would have to

            5  get out to portage, to where they could put their boat

            6  in below the falls?

            7      A.    I don't know.  I think Mr. Fuller described

            8  it as a matter of 10 or 20 or 30 or 40 feet.  I don't

            9  remember precisely.  It wasn't a long distance, though.

           10      Q.    And would it be fair to say, at least in your

           11  mind as a historian, that would have been the longest

           12  portage on the Verde River?

           13      A.    I don't know about any of the other

           14  obstructions on the river.

           15      Q.    I have to ask you these two questions from

           16  our prior experience.

           17            Did you ever get around to reading Oklahoma

           18  versus the U.S. or Oklahoma versus Texas, depending on

           19  which designation you like?

           20      A.    No, I have not yet read it.

           21      Q.    How about the Holt State Bank case?

           22      A.    No, I have not.

           23      Q.    Other than that 1931 Utah case, have you read

           24  any other Supreme Court decision?

           25      A.    About navigability?
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            1      Q.    Yeah.

            2      A.    I think there's a Supreme Court decision

            3  involved lakes in Alaska and whether they were

            4  considered -- I couldn't cite it to you, but whether

            5  they were considered commercially navigable because of

            6  biplanes that would bring in commerce and land on the

            7  lakes.  And I believe the State of Alaska claimed that

            8  those lakes were, therefore, navigable because commerce

            9  was coming in and landing on the lake.

           10            And my recollection is, is that the outcome

           11  of that case was the U.S. Supreme Court said that this

           12  was really not a body of water that was conveying

           13  commercial products from Point A to Point B simply

           14  because the plane was landing there.  It was not like a

           15  boat would be.  And I've read that one.

           16            And I believe I read one or two cases that

           17  indicated that because you could put a ferry boat in a

           18  particular river, that was not necessarily an

           19  indication of navigability; that it could be considered

           20  an indication that you could put a boat in, but it was

           21  not conveying commerce from Point A to Point B because,

           22  effectively, you're avoiding the river the same way a

           23  bridge would.

           24            But those are generalities, and I read those

           25  a long time ago, and I couldn't give you citations.
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            1      Q.    When you first started testifying here, it's

            2  my recollection that you mentioned something about your

            3  testimony on the Gila and how it was to carry over and

            4  be incorporated with your testimony here.  Do you

            5  recall that?

            6      A.    On the Gila?

            7      Q.    Yeah.

            8      A.    I think what I was talking about was the

            9  general discussion of how federal surveys were carried

           10  out, which was equally applicable to either river,

           11  meaning the survey manuals and what the surveyors were

           12  supposed to report under the different manuals, and the

           13  same with the homesteading process, what laws governed

           14  that process and how one went about getting a

           15  homestead.  But I don't -- I think that's the only part

           16  that I was talking about carrying over, unless you're

           17  thinking about something else.

           18      Q.    No, I'm not.  I'm just trying to get it

           19  straight in my mind what you're carrying over.

           20      A.    No, that was it.

           21      Q.    And so it would simply be your prior

           22  testimony on the federal surveys?

           23      A.    And the homestead patenting process and then

           24  the general methodology of how I went about my

           25  research, which is similar for both rivers.
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            1      Q.    Okay.  Now, I noticed a little difference in

            2  your testimony, and I'm curious.  You used a new word

            3  on me, probative.

            4      A.    Oh, I learned a big word.

            5      Q.    I could see that.  And my first question was

            6  who taught you that word?

            7      A.    I've heard it used by lawyers in the past.

            8  And, you know, I probably shouldn't have used it,

            9  because it sounds too legal, but...

           10      Q.    Well, tell us what you meant when you used

           11  that word in talking about the surveys.

           12      A.    Just that they should be considered strongly

           13  as useful information in helping to determine whether a

           14  river was or was not navigable; but in and of

           15  themselves, they did not prove whether a river was or

           16  was not navigable.

           17      Q.    And that's at least a small change in

           18  position from what you said in the Gila testimony,

           19  correct?

           20      A.    I don't think so.  I think I -- maybe I

           21  didn't use the word probative.

           22      Q.    Well, I know you didn't do that.

           23      A.    But I do think I indicated that the surveys

           24  were certainly strong indication of what the surveyors

           25  thought about the Gila River with regard to the
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            1  question of navigability.

            2      Q.    Sure.  My recollection is you put them right

            3  up there as the most important piece of evidence the

            4  Commission has to look at it.  Is that fair?

            5      A.    I would say it's one of the most important.

            6      Q.    And you still haven't read those two lousy

            7  Supreme Court cases --

            8      A.    No, I have not.

            9      Q.    -- that contradict you?

           10      A.    No.  I do most of my research in nonlegal

           11  documents.

           12      Q.    The information that you've conveyed in your

           13  report, as I understand it, you're not trying to match

           14  that information to any legal standard that the

           15  Commission has to apply to make a determination of

           16  navigability for title; is that fair?

           17      A.    That's correct.

           18      Q.    From your historical research on the Verde,

           19  other than the Verde Falls, what specific obstructions

           20  to navigability are you aware of?

           21      A.    None.  I think Mr. Fuller talked a lot about,

           22  in the upper reaches, trees hanging over the river and

           23  something called strainers, which I didn't know what

           24  the term meant until his testimony; and that there were

           25  other obstacles such as, potentially, beaver dams or
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            1  things like that.  But I'm not aware of any.

            2      Q.    You're not aware of them?

            3      A.    No, I'm not aware of the specifics of that,

            4  no.

            5      Q.    You can't verify that there's any

            6  obstruction, other than Verde Falls, on the Verde River

            7  from its headwaters to where it ties in with the Salt

            8  River?

            9      A.    Not personally, no.

           10      Q.    Or as a historian?

           11      A.    Other than what the historical parties said

           12  about the river or wrote about the river.

           13      Q.    Do you have any specific citations from those

           14  historical parties talking about something that was an

           15  obstruction to travel?

           16      A.    I believe at least one of the newspaper

           17  articles talked about, and it could have been the Day

           18  brothers' outing, that it was going to be a very

           19  difficult attempt to go down the river because of

           20  obstructions in the river; but I don't believe they

           21  specifically identified where those were.

           22      Q.    That's just somebody's opinion, like you and

           23  me trying to go over Verde Falls?

           24      A.    Yeah.

           25      Q.    As part of your testimony in the Gila, you
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            1  told us that you didn't know the difference between the

            2  natural condition and the ordinary condition of the

            3  river, and in that case you were talking about the

            4  Gila.

            5      A.    Yes, because I think those are essentially,

            6  according to what I understand of the Winkleman case,

            7  legal issues.

            8      Q.    Okay.  And is it fair to say then that you

            9  still don't know what those terms mean in terms of the

           10  Verde?

           11      A.    My understanding from some of the other

           12  testimony is that natural would mean without any sort

           13  of manmade obstructions, such as diversion dams or

           14  things like that; and that ordinary potentially might

           15  not encompass floods, flood events, or droughts.

           16            But those definitions I think are either

           17  largely legal or hydrological.

           18      Q.    They played no part in what you wrote down

           19  that the folks were telling us?

           20      A.    No, because what I wrote down what the folks

           21  were telling is what the folks were saying about the

           22  Verde River.  I mean some of them did describe floods,

           23  and so I wrote down what they said about the floods.

           24  And some of them did mention diversion dams, so I put

           25  down what they said about that.
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            1      Q.    In doing that, you didn't make any attempt to

            2  separate the evidence into a pile that would be natural

            3  conditions and another pile that would be ordinary

            4  conditions, correct?

            5      A.    No, I did not.

            6      Q.    I'm sorry if I asked you this, but do you

            7  have an opinion historically on when you can tell me

            8  the river was completely diverted?

            9      A.    I think you've asked that before.

           10      Q.    That's why I can't remember.

           11      A.    I don't know any particular date when it was

           12  completely diverted.

           13      Q.    Be fair to say probably when they built

           14  Horseshoe and that other --

           15      A.    Bartlett?

           16      Q.    -- dam, Bartlett?

           17      A.    Those would certainly be big factors in the

           18  use of the river.

           19      Q.    You didn't do any historical research on when

           20  you would conclude the river to be completely diverted?

           21      A.    No.

           22      Q.    Did you compile any list of diversions that

           23  were built on the Verde?

           24      A.    No.

           25      Q.    Did you find any lists that listed all the
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            1  diversions on the Verde?

            2      A.    Not that I remember, but that was not my

            3  goal, so even if I had seen them, I probably wouldn't

            4  have paid much attention to them.

            5      Q.    Now, do I recall your telling me on the Gila

            6  that you made no attempt to check out the veracity of

            7  any of the reports that you happened to find and put in

            8  your report?  You just found it, didn't make any

            9  decision whether it was true or false, and just stuck

           10  it in; fair?

           11      A.    If there had been something that was directly

           12  contradictory or clearly showed that a report was in

           13  error, then I would have said that.  But I didn't see

           14  any such thing in relation to the historical documents

           15  I used for the Verde.

           16      Q.    And you didn't try to make any judgments

           17  yourself on whether they were true or false?

           18      A.    No, I did not.

           19      Q.    If a federal patent did not specifically

           20  state that it was conveying land underlying a river

           21  that was navigable, would the person the patent was

           22  granted to get title to the land underlying the river?

           23      A.    Well, first of all, my understanding, the

           24  patents themselves would not have actually made such a

           25  statement one way or the other, because those were
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            1  simply deeds.  The patent files are different, in that

            2  they convey descriptions of -- by witnesses about the

            3  piece of property being conveyed to the patent holder.

            4  I'm not sure if that answered your question.

            5      Q.    If I understand what you're saying, you are,

            6  in part, saying that no patents ever issued by the feds

            7  made specific statements about the conveyance of real

            8  property underlying a navigable or nonnavigable body of

            9  water?

           10      A.    I have never seen any such, that type of

           11  document.  And there are many federal documents that

           12  appear in a patent file.  It's not just the witness

           13  affidavits.  There are such things as receipts for

           14  payment, the application, the original application.

           15  There can be documents if there's a dispute over a

           16  parcel.

           17            And I have probably now -- it's not just in

           18  relation to the Gila, the Verde, and the Salt River

           19  that I've used these documents.  I've used these

           20  documents all over the western United States.  So I've

           21  seen literally thousands of them.  And I have never

           22  seen one instance where the Federal Government said

           23  we're giving you a patent to this land and, by the way,

           24  part of what we're giving you is under a navigable body

           25  of water.
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            1      Q.    Okay.  Have you ever read anything, including

            2  any cases, that said that if the Federal Government

            3  does not specifically state that they are conveying

            4  water underlying -- or land underlying a navigable

            5  river, those patents will be construed not to convey

            6  that land, even though the metes and bounds includes

            7  it?

            8      A.    No, my goal was simply to show what the

            9  Federal Government did in terms of conveying the land;

           10  and how that's been construed by courts subsequently is

           11  not what I was attempting to do.

           12      Q.    Okay.  So you don't know, when the feds gave

           13  a patent, whether they really were conveying land under

           14  a navigable river or not?

           15      A.    That's correct.

           16      Q.    I think Joy may have asked you this, but I've

           17  got to make sure.

           18            Do any of the surveys or the survey notes on

           19  the lands on the Verde state specifically that the

           20  river was navigable?

           21      A.    I think Joy asked it in the converse; did the

           22  survey notes state that the river was not navigable.

           23      Q.    Okay.

           24      A.    And I answered no.  And I would also answer

           25  no to your question, which is they did not expressly
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            1  state the river was navigable in relation to the

            2  meanders of both banks.

            3      Q.    Did any of the notes of any of the surveyors

            4  state what manual, specifically, they were using to

            5  conduct the survey on?

            6      A.    My recollection is no.  I'm assuming that

            7  they used whatever was the then-current manual, but I

            8  don't think they expressly said we're using the 1864

            9  manual or the 1894 manual or the 1902 manual.

           10      Q.    So that's just your assumption based on the

           11  timing the manual was adopted by the folks in

           12  Washington?

           13      A.    Right, and I think I've pointed out that one

           14  of the surveyors could have either been using the 1902

           15  manual, which had come out on January 1st, 1902, or if

           16  it hadn't reached him because of the time of his

           17  survey, he might have been using the 1894 manual; but

           18  it didn't make any difference as far as how he reported

           19  the Verde River.  Both manuals were essentially the

           20  same.

           21      Q.    I hate to ask you this question again, but I

           22  have to do it on a different river.

           23            Tell me what you understand the terminology

           24  well-defined natural arteries of internal communication

           25  to mean in the surveying context.
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            1      A.    I don't know the answer to that question, and

            2  I'm not sure the surveyors did either.  I think the

            3  surveyors were told -- to me, I understand it to

            4  mean -- you're talking about the one bank meanders?

            5      Q.    Uh-huh.

            6      A.    To me, what it means is that while the river

            7  was not navigable in the view of the surveyor, if the

            8  surveyors thought that it was useful to show that

            9  parties could use the valley of the river, roughly

           10  paralleling the river, then he should do a one bank

           11  meander in order to define roughly where this land

           12  transportation was going that happened to be following

           13  the valley of the river.

           14            But I've never seen a specific definition of

           15  what that meant, and I've never seen any of the

           16  surveyors saying what that meant to them.

           17      Q.    As you did in the Gila, in this case did you

           18  restrict your review of surveys to the interior line

           19  surveys?

           20      A.    Yes.

           21      Q.    And you didn't come across anything in your

           22  review of those survey notes or the surveys that would

           23  tell you commentary on the natural and ordinary course

           24  of the river?

           25      A.    In those words?
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            1      Q.    Yeah.

            2      A.    The closest that anything might come to that

            3  would be the general descriptions of the townships that

            4  were at the end of each volume of the survey notes.

            5  Some of them were better descriptions than others and

            6  conveyed more information, but none of them used the

            7  phrase natural and ordinary.

            8      Q.    And some of those surveys were done after The

            9  Daniel Ball came along, weren't they?

           10      A.    I think quite a few of them were.  I think

           11  that was 1878, 1879, if I'm not mistaken.

           12      Q.    Basically, did the SRP cartographics unit do

           13  the same work on the blue line maps in this case that

           14  they did for you on the Gila?

           15      A.    The difference was is that on the Gila the

           16  reach was a much longer stretch of river, and it just

           17  proved to be impracticable to be able to try and lay

           18  out all of the patents for 100 or 120 miles or whatever

           19  it was.  So there we selected the sections of the Gila

           20  that were the most heavily settled areas in order to

           21  plot out where the patents were.

           22            But on the Verde, we covered the entire

           23  river.

           24      Q.    I take it, from some of the other statements

           25  that you have made here today, that you still consider


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         VERDE RIVER     VOLUME 7     02/19/2015
                                                                      1699


            1  roads near rivers to indicate that the river is not

            2  navigable?

            3      A.    I think that at least that one newspaper

            4  article that I talked about in previous testimony made

            5  it very clear that at least in the mind of the editor

            6  of the newspaper, the connection was obvious, where he

            7  said there was no navigable waterway or river within

            8  Yavapai County, but that they did have a very good road

            9  system for freight to be hauled.  So I think he was

           10  connecting the two.

           11      Q.    Well, I understand you think he was.  But in

           12  terms of your historical analysis, did you connect the

           13  two?

           14      A.    I think it's certainly a piece of information

           15  that could be considered.

           16      Q.    Okay.  And you did?

           17      A.    Yes.

           18      Q.    In those surveyor notes and things that you

           19  looked at, oftentimes you see quotations like the

           20  surveyor saying there's little water or there's lots of

           21  water or it's deep or it's shallow, right?

           22      A.    Yes.

           23      Q.    And is it fair to say that you don't have any

           24  idea what the surveyor was trying to convey when he

           25  used those kinds of adjectives?
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            1      A.    Yes, but with a caveat.  The caveat is that

            2  as I mentioned earlier, those adjectives only applied

            3  to where he was crossing that river on line.  But in

            4  terms of what they meant in terms of depth or rate of

            5  flow or any of that type of thing, I had no idea

            6  what --

            7      Q.    Yeah.  His shallow might be your swimming

            8  hole?

            9      A.    Yes.

           10      Q.    None of the conclusions that you drew from

           11  the evidence you laid out in your report were made with

           12  any attempt to meet any specific legal standard, right?

           13      A.    Correct.

           14      Q.    All those conclusions, to the extent that

           15  they're in your report, are your historical conclusions

           16  based on whatever it is that you looked at?

           17      A.    Based on what all the people in those

           18  documents said about the Verde.

           19      Q.    What the folks were telling you?

           20      A.    Yes.  Cumulatively, my opinions were where

           21  the weight of that evidence fell.

           22      Q.    When you reviewed the patent portions, none

           23  of your review was based on any federal or state law,

           24  correct?

           25      A.    Well, I did cite the homestead patent law and
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            1  the Desert Land Act as different means of acquiring

            2  pieces of the public domain; and with relation to the

            3  Desert Land Act, I explained that they had to

            4  demonstrate they were irrigating the property in order

            5  to get it from the public domain and that that water

            6  had to come from a nonnavigable body of water.

            7            But as far as interpreting federal statutes,

            8  no, I was not doing that.

            9      Q.    And that one thing that you did talk about

           10  just now was your historical legal opinion?

           11      A.    It's my understanding of what that case has

           12  meant in terms of what other subsequent court cases

           13  have said about it.

           14      Q.    Can you give me any specific citations to any

           15  case that's construed the Desert Land Act, as you

           16  understand it?

           17      A.    I believe it's the -- it's in my report.

           18  It's right after the block quote.  If you want to give

           19  me a second, I'll be able to tell you.

           20      Q.    Go right ahead, because if you have me look

           21  it up on this computer, we'll be here until tomorrow.

           22      A.    Yeah, let me find the section on Desert Land

           23  Act patents.

           24            It's California Oregon Power Company versus

           25  Beaver Portland Cement, 295 U.S. 142.  It's a 1935
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            1  case.

            2                 COMMISSIONER ALLEN:  What page is that?

            3                 THE WITNESS:  I'm sorry?

            4                 COMMISSIONER ALLEN:  Page.

            5                 THE WITNESS:  Oh, Page 72 of my report.

            6                 And then there's also California versus

            7  United States, 438 U.S. 645, 1978.

            8                 Those were examples of cases that I

            9  understood that had interpreted the not and

           10  nonnavigable phrase to mean that it was coming from the

           11  river or stream nearby which the patentee wanted to get

           12  the patent.

           13  BY MR. HELM:

           14      Q.    What happens if I have an appropriated right

           15  on the Gila River and it's navigable, but I got it

           16  before it was determined to be navigable?

           17      A.    That, I can't answer.  I don't know the legal

           18  answer to that or even the practical one, for that

           19  matter.

           20                 CHAIRMAN NOBLE:  John, could we take a

           21  break about here?

           22                 MR. HELM:  We certainly can.

           23                 CHAIRMAN NOBLE:  Thank you.  Let's take

           24  a ten-minute break.

           25                 (A recess was taken from 3:49 p.m. to
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            1  4:03 p.m.)

            2                 CHAIRMAN NOBLE:  We shall begin again.

            3                 Dr. Littlefield, it's good to see you

            4  back.  Glad you could make it.

            5                 Mr. Helm, please go ahead.

            6  BY MR. HELM:

            7      Q.    A question to make sure I got it right.  Your

            8  operating assumption regarding federal and state

            9  patents is that the failure of either the feds or the

           10  state to reserve lands under the Verde means that it

           11  was their opinion that the Verde was not navigable?

           12      A.    It was a very large element of that, yes,

           13  that's my opinion.

           14      Q.    And that's an operating assumption that you

           15  had too?

           16      A.    Yes.

           17      Q.    And that's not based on any legal opinions

           18  that you have been given by your counsel regarding how

           19  federal law affects federal patents and state law

           20  affects state patents?

           21      A.    No.

           22      Q.    Or that you found yourself?

           23      A.    Correct.

           24      Q.    Is one of your operating premises regarding

           25  state patents a conclusion that the State is required
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            1  to reserve any land it receives from the Federal

            2  Government under a navigable river or a river that

            3  might be navigable?

            4      A.    I don't know what the requirements are for

            5  the State as far as reserving such lands.

            6      Q.    Hopping back again to the erratic discussion

            7  we had a little while ago.

            8      A.    Uh-huh.

            9      Q.    That's erratic in terms of floods, et cetera,

           10  right?

           11      A.    Yes.

           12      Q.    It's not that you -- you can't point me to a

           13  spot on the Verde River and say, yep, it's erratic

           14  right there?

           15      A.    That's correct.

           16      Q.    And I take it that here on the Verde, you

           17  still hold to the definition of navigable as requiring

           18  that the transport be regular, reliable, and for a

           19  commercial purpose?

           20      A.    Well, that's my understanding of the legal

           21  definition.  I was not attempting to define the Verde

           22  myself, but that's what I understand various court

           23  cases have established.

           24      Q.    The court cases that you have read, that's

           25  what you think they tell you?
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            1      A.    Yes.

            2      Q.    As a nonlawyer?

            3      A.    Correct.

            4      Q.    Is it fair to still say that you are not

            5  aware of any river in the United States that has been

            6  declared not navigable because of sandbars?

            7      A.    I don't know anything about that.

            8      Q.    Regarding your report and your boat

            9  discussion, such as it was, on the Colorado or the --

           10  did you have any evidence of the boats that were used

           11  on the Verde?

           12      A.    I don't recall specific descriptions for

           13  those limited occasions when people tried to boat it,

           14  other than the one that comes to mind is the guy that

           15  tried to use the railroad ties to put together a raft

           16  of sorts to go out and repair the railroad bridge and

           17  the telegraph pole.  But I don't recall descriptions of

           18  the other boats.  There is a picture of the one near

           19  Fort Verde, which appears to be something comparable to

           20  a rowboat or something like that.

           21      Q.    Little flat bottom boat?

           22      A.    Flat bottom boat, something like that.

           23      Q.    And it would be those kind of boats that you

           24  would perceive, from your review of the boats on the

           25  Colorado and the picture, were the kind of boats that
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            1  probably were used on the Verde, if they were used at

            2  all?

            3      A.    If they were used at all.

            4      Q.    That's what we're here to decide, right?

            5      A.    Right.

            6      Q.    Do you or did you come across any size

            7  requirement for boats; in other words, if a boat isn't

            8  20 feet long, it can't be used as a boat to measure

            9  navigability by?

           10      A.    The only descriptions that I found was the

           11  J.C. Ives opinion that he thought the boat on the

           12  Colorado needed 2 feet.  But with regard to the Verde,

           13  I didn't see any specific descriptions of what the

           14  requirements would be.

           15      Q.    Okay.  You didn't do any historical research

           16  yourself to determine what kind of boats would be in

           17  existence historically?

           18      A.    On the Verde?

           19      Q.    Yeah, for the use on the Verde.

           20      A.    Other than the ones that were described in

           21  the newspaper articles, but they -- other than the

           22  railroad tie boat.  The other ones I don't think were

           23  described in terms of their characteristics.

           24      Q.    So is it fair, if we don't have any

           25  description, actually, of boats that were used on the
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            1  Gila, to find boats that were used on the Salt or the

            2  Gila?  I'm sorry, I misspoke.  That were used on the

            3  Verde.  Can I take boats from the Salt and the Gila and

            4  say those were the kind of boats that would have been

            5  used on the Verde if it was navigable?

            6      A.    To the extent that the rivers are comparable,

            7  they probably would have used similar types of boats,

            8  if they were using those kinds of boats on the Verde.

            9      Q.    Okay.  Did you feel that those rivers were

           10  kind of comparable?

           11      A.    Not completely.  I think the Gila was more

           12  erratic and bigger channel during floods, and at least

           13  that's my recollection.

           14            I think the Verde, as some of the other

           15  testimony has indicated, is perhaps more confined in

           16  some of the areas than the Gila was.

           17      Q.    How about for boat comparison; is it fair

           18  enough for --

           19      A.    I think the boats would have been comparable,

           20  if they were used at all on the Verde.

           21      Q.    Sure.  Regarding your prior testimony on the

           22  Gila, is there anything that you want to disavow now

           23  that you said in the Gila that you have subsequently

           24  said, boy, I shouldn't have said that?

           25      A.    No.
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            1      Q.    So you still stand firm, and to the extent

            2  that the testimony would be applicable on the Verde,

            3  you would stand firm with it on the Verde?

            4      A.    Yes.

            5      Q.    Did I understand you to say that you were

            6  here for Jon Fuller's testimony?

            7      A.    I was here for four days in December, and I

            8  was not here for the Friday of that week, and I don't

            9  recall whether he was finished by Thursday.  But to the

           10  extent that he was finished, then I would have been

           11  there for all of that.

           12      Q.    Okay.  To the extent that you heard his

           13  testimony, did you have any disagreements with any of

           14  it regarding boats?

           15      A.    Regarding boats?

           16      Q.    Yeah.

           17      A.    You mean the historical types of boats and

           18  things?

           19      Q.    Yeah.

           20      A.    I think what he showed about historical boats

           21  is probably what the historical record showed about

           22  historical boats.  In other words, I don't think he

           23  fictionalized that material.  I think the historical

           24  ads and all looked legitimate to me and the

           25  descriptions looked legitimate.
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            1      Q.    You accept his testimony on that?

            2      A.    On that point, sure.

            3      Q.    Now, I realize that you aren't going to

            4  comment on his hydrology, and he probably won't comment

            5  on your history, other than boats.

            6      A.    Well, he had some history in his presentation

            7  as well; but, yeah, I'm not going to comment on his

            8  hydrology or his legal opinions as well.

            9      Q.    Did he have any history on his opinions that

           10  gave you heartburn on the Verde?

           11      A.    No.  He offered some historical documents.

           12  As I recollect, I think it was the Day brothers'

           13  boating journey.  And I do remember the historical

           14  boats piece more, the description, which I think

           15  actually was extracted from the Gila testimony or maybe

           16  it was a separate PowerPoint.

           17            But I don't have any bones to pick with the

           18  historical materials that he used or the ads.

           19      Q.    Did you do any historical research on the

           20  Verde for at least what the court in the Winkleman

           21  decision classified as untouched by civilization, that

           22  time period?

           23      A.    No.  I just looked at what the historical

           24  documents and historical parties said about the Verde.

           25      Q.    So you don't have any opinions about whatever
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            1  the historical term for that is?

            2      A.    No.

            3      Q.    You referenced a lot of materials in your

            4  report dealing with flooding?

            5      A.    Yes.

            6      Q.    You're aware that Winkleman tells the

            7  Commission that flooding is not an ordinary

            8  characteristic of a river?

            9      A.    That's my understanding of Winkleman, yes.

           10      Q.    Okay.  So tell me what your purpose is in

           11  including flooding events for the Commission.

           12      A.    Simply that there were, not regular floods,

           13  but that there were -- that they were not uncommon; and

           14  that these floods had an impact on the ability to carry

           15  out boating at the time of the flood, and that the

           16  floods also had an impact on the channel and nearby

           17  lands, which in turn would have affected boating on the

           18  river.

           19      Q.    Okay.  Are you stating that floods that

           20  occur -- well, let me back up.

           21            All rivers have floods at some point; fair?

           22      A.    Yes.

           23      Q.    Is your argument that the Verde River has

           24  more floods than the average river?

           25      A.    I don't know whether it does or not.
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            1      Q.    So you're just looking at the fact that,

            2  yeah, the Verde River has floods?

            3      A.    Correct.

            4      Q.    And your conclusions regarding floods or the

            5  statements that you put in there are just there

            6  because, like every other river, the Verde has floods?

            7      A.    And that the local population probably would

            8  have seen this as a hindrance to carrying on boating on

            9  the river, both because of the -- as the flood was

           10  going on, as well as due to the results of that

           11  flooding.

           12      Q.    Sure, no different than the local population

           13  around any river?

           14      A.    Yes.

           15      Q.    A flood is an inconvenience if you live next

           16  to the river?

           17      A.    Yes.

           18      Q.    Did you attempt to do any historical

           19  inventory of the various manmade -- I don't want to use

           20  the word obstructions, because some of them weren't

           21  obstructions -- manmade elements that somehow got

           22  attached to the Verde River?

           23      A.    No.  I mentioned a couple of them that the

           24  historical parties describe, but I didn't do any direct

           25  assessment of however many obstructions there were.
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            1      Q.    Okay.  Regrettably, I've got to turn this

            2  stupid thing on now.

            3            I've just got a few questions left on your

            4  report, so have you got that in front of you?

            5      A.    Yes, I do.

            6      Q.    Okay.  You say in the first paragraph on

            7  Page 1 that the purpose is to assess the navigability

            8  of the Verde?

            9      A.    Yes.

           10      Q.    Okay.  Would you explain to me and the

           11  Commission what you mean by that?

           12      A.    Well, it perhaps should have been phrased a

           13  little more differently.  It's not so much that I'm

           14  making an assessment of the navigability; but, rather,

           15  I'm showing the Commission what the various historical

           16  parties thought about the river and cumulatively what

           17  that means with regard to the historical navigability

           18  of the river.

           19      Q.    So they shouldn't assume, when they're

           20  looking at the documents or your report, that this is

           21  your assessment?

           22      A.    No.

           23      Q.    This is the assessment of John Q. Citizen?

           24      A.    Well, it's the cumulative.  It's cumulatively

           25  what all of these people said and commented about the
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            1  Verde River.  But it's not a legal determination on my

            2  part.

            3      Q.    You're kind of the biographer?

            4      A.    I'm a multiple biographer.

            5      Q.    Virtually all of the reference after we get

            6  by the Spanish walking around Arizona are reference

            7  that occurred after diversions had started on the Verde

            8  River, correct?

            9      A.    That's my understanding.

           10      Q.    It's also a fair characterization of your

           11  report that nowhere in the report do you specifically

           12  spell out what the human impact effect on the Verde

           13  was, right?

           14      A.    That's correct.

           15            Let me qualify that to say, cumulatively, I

           16  don't spell it out.  There are documents, historical

           17  documents, that describe a particular structure here

           18  and there, but not the overall impact.

           19      Q.    Sure.  Not that the humans came in and they

           20  dammed everything up and there's no more water to run

           21  into the Salt?

           22      A.    Yeah.  But there are documents that describe

           23  a couple of the diversion dams, I believe, in my

           24  report, and so on.

           25      Q.    Not intended to be a complete assessment of
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            1  all of the diversions --

            2      A.    Right.

            3      Q.    -- of any kind?

            4            Now, this may be a little redundant, but when

            5  you refer to the contemporaneous observers that you

            6  talk about periodically in your report, none of those

            7  contemporary observers were observing the river in its

            8  natural and ordinary condition; fair?

            9      A.    Meaning that they were making observations

           10  post the beginning of diversions?

           11      Q.    Yes.

           12      A.    The one that might be the exception to that

           13  is the 1865 memorial by the Arizona Territorial

           14  Legislature.  That may have taken place before the

           15  first diversions took place on the Verde River; and

           16  even if there were diversions prior to that point,

           17  there probably were very few of them.

           18            So when the Territorial Legislature offered

           19  the opinion that the only navigable body of water in

           20  Arizona was the Colorado, that was very, very early on

           21  in terms of the impact of human obstructions on the

           22  Verde.

           23      Q.    But as time goes by, the human impact gets

           24  greater, right?

           25      A.    Yeah.
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            1      Q.    And when we're referring to contemporaneous

            2  observers, if you're talking about a guy in 1900, I

            3  mean it's a huge amount of diversion going on, right?

            4      A.    Right.

            5      Q.    And if we're talking 1865, there may not be

            6  as much?

            7      A.    Right.

            8      Q.    So the Commission has got to take that into

            9  consideration when evaluating what you say about these

           10  contemporaneous observers, right?

           11      A.    That's my understanding of what the Winkleman

           12  case said.

           13      Q.    Timing is a big key?

           14      A.    I'm sorry?

           15      Q.    Timing is a big key?

           16      A.    Yes, timing is definitely a big key.

           17      Q.    Page 2 of your report, I just have two lines

           18  on it.  You're talking about the Verde, and you say

           19  that it is blocked by obstacles?

           20      A.    Yes.

           21      Q.    Tell me specifically what obstacles we're

           22  talking about.

           23      A.    Well, some of them were manmade, including

           24  Horseshoe and Bartlett Dam poststatehood.  There were

           25  diversion dams prior to that point, a couple of which I
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            1  mention in my report.  There were also natural

            2  obstacles, in particular Verde Falls.

            3      Q.    You've read PPL?

            4      A.    Not recently, but I have.

            5      Q.    You've read it.  You know enough about it to

            6  know that one of the things it dealt with was the Great

            7  Falls area of that river, right?

            8      A.    Correct.

            9      Q.    Is there any obstruction that you're aware of

           10  on the Verde River that would even come close to

           11  approximating the Great Falls on that river?

           12      A.    I don't know the details of Great Falls, but

           13  my impression from the case is that Great Falls was

           14  substantially bigger than anything that's on the Verde.

           15      Q.    On the opening sentence to your introduction,

           16  you state, "The answer to the question of who is the

           17  original owner of the bed of a stream or a lake

           18  anywhere in the United States depends on what the

           19  waterway was like at the time the region became a

           20  state."

           21      A.    Yes.

           22      Q.    Now, one way that I can read this is that you

           23  mean you determine the natural and ordinary condition

           24  of the waterway as it existed at statehood versus

           25  before civilization.
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            1      A.    Well, this is just intended to be a general

            2  statement, and I don't know what kind of proceedings

            3  there might be going on in other states where there

            4  might be a Winkleman-like case or not.

            5            It's just supposed to be a generality and how

            6  it's been interpreted in different areas.  I don't know

            7  the answer to that question.

            8      Q.    But you're not here stating that the

            9  Commission needs to determine the natural and ordinary

           10  condition of the river as it existed at the date of

           11  statehood versus as it existed in 1850?

           12      A.    Again, this is just a general statement, and

           13  from what I understand the Commission is doing, it's

           14  based on the Winkleman case.  So to the extent that

           15  this general statement might not apply in Arizona

           16  because there were, obviously, obstructions on the

           17  river, that was not the intent of my opening statement.

           18      Q.    In your opinion, historically, do diversions

           19  of water from a river interfere with commercial boat

           20  traffic?

           21      A.    They can.  Could be a diversion dam all the

           22  way across the river.

           23      Q.    Could be less water?

           24      A.    Could be less water as well.

           25      Q.    You talk in here in your introduction about
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            1  English common law.

            2      A.    Yes.

            3      Q.    What books did you ponder to determine

            4  English common law from?

            5      A.    With regard to navigability?

            6      Q.    Uh-huh.

            7      A.    This has been such a long time since I first

            8  did my first navigability case, that this is my

            9  recollection.  I can't give you specific citations.

           10      Q.    So this one's off the top of your head?

           11      A.    Off the top of my head, recollection of

           12  previous cases in other states too.

           13      Q.    Okay.  On Page 3, the last full paragraph,

           14  you start talking about the United States Constitution;

           15  do you see that?

           16      A.    Yes.

           17      Q.    And you say "The United States Constitution

           18  subsequently mandated that all new states enter the

           19  Union on the same footing as the original thirteen."

           20            Do you see that?

           21      A.    Yes.

           22      Q.    Where do I find that mandate in the United

           23  States Constitution?

           24      A.    I believe that's been the interpretation of

           25  what the Constitution means.  I don't think there's a
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            1  specific clause or paragraph that says that in so many

            2  words.

            3      Q.    So that's your interpretation of what you

            4  think the cases have said about the U.S. Constitution?

            5      A.    With regard to navigability specifically --

            6      Q.    With regard to navigability, okay.

            7      A.    -- yes.

            8      Q.    On Page 4 you start talking about your

            9  methodology and things, and you talk about the search

           10  methodologies that you developed, and you make lists?

           11      A.    Yes.

           12      Q.    And then you ultimately work up to a final

           13  list of search terms, I believe?

           14      A.    As research progresses, there inevitably are

           15  new terms that you learn from looking at various

           16  documents, and I just add those to the list.

           17      Q.    So this is just a list that grows as you add

           18  new terms to it?

           19      A.    Yes.

           20      Q.    And if we want to see what terms you used to

           21  search these various databases, that's something that

           22  your counsel has, and we would need to get it from him?

           23      A.    The original research for this report was

           24  done back in 1997, I think, and I don't recall

           25  specifically how I kept these search term lists at the
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            1  particular time; but once the -- once I had reached a

            2  significant number of what I thought useful terms were,

            3  I probably no longer added other new terms.

            4            And the terms varied depending on what

            5  archive I was using, because those archives also have

            6  keywords that may be different than what was on my

            7  initial list.

            8            So I don't have a specific list.  I was just

            9  giving some examples here of where I started.

           10      Q.    So there's no way that we can reconstruct or

           11  look at your list of search terms?

           12      A.    That's correct.

           13      Q.    On Page 5 you talk about -- I'm not sure I'm

           14  pronouncing this right -- Schuyler and Mead?

           15      A.    Schuyler, James Dix Schuyler and Elwood Mead.

           16      Q.    Do you know if either of these folks ever did

           17  any work in Arizona?

           18      A.    I do not.

           19            I was just offering examples of the types of

           20  papers of important engineers that were there.

           21      Q.    In the last paragraph of that -- or last

           22  sentence of that paragraph, you talk about other

           23  participants.  Who were the other participants that you

           24  were relying on?

           25      A.    The Water Supply Papers were authored by
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            1  various experts, and to the extent that they had

            2  collections relating to those people, I would have

            3  reviewed them.

            4      Q.    So that's a reference to whoever your

            5  friendly neighborhood author was for one of those Water

            6  Supply Papers?

            7      A.    Or the Bureau of Reclamation reports or the

            8  U.S. -- the other Geological Survey or Indian Bureau

            9  reports.

           10      Q.    At the top of Page 6, the first paragraph,

           11  not full, the first, you refer to a bunch of

           12  individuals, but you don't name anybody.  Do you know

           13  how many of those individuals actually visited the

           14  Verde River region of Arizona?

           15      A.    Not off the top of my head.

           16      Q.    Is it contained somewhere in your report;

           17  I've just got to read?

           18      A.    No.

           19      Q.    And on Page 6 you also refer to the published

           20  reports of the Commissioner of Corporations.

           21      A.    Yes.

           22      Q.    Who is the Commissioner of Corporations?

           23      A.    I don't know if the agency exists anymore,

           24  but in the late 19th and early 20th century it was a

           25  federal agency, and I got some of the information about
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            1  boating on the Colorado River from the reports of the

            2  Commissioner of Corporations.

            3      Q.    Where do you find those?  Is there an actual

            4  website for these guys, if I got enthusiastic?

            5      A.    No, I believe the reports of -- it says the

            6  published reports of the Commissioner of Corporations.

            7  I don't think they still exist.  They did publish paper

            8  bound reports, which you would probably be able to find

            9  in any good University Library.

           10      Q.    They're in the library somewhere?

           11      A.    Yeah.  Google Books may have scanned them by

           12  now too, for that matter.

           13      Q.    You talk about in that same page, about

           14  multitude of reports and et cetera, et cetera, from

           15  government agencies and stuff.

           16      A.    Yes.

           17      Q.    Do you have any idea what percentage of those

           18  reports were actually specific to the Verde River?

           19      A.    I have not the slightest idea.

           20      Q.    More than 50 percent?

           21      A.    I don't have any idea.  There certainly were

           22  some that dealt with the Verde; but how many of them,

           23  in relation to all of the government reports, I just

           24  don't know.

           25      Q.    Do you know what the earliest date of these
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            1  photos that you have produced is?

            2      A.    The earliest date of the photos?

            3      Q.    Yeah, of the -- I forget how many there are,

            4  but which one was -- what date was it taken on the

            5  earliest one?

            6      A.    I have the dates in the captions for all the

            7  ones that I have, and if they're specific to the photo,

            8  those dates came from the archive where I got them.

            9  Sometimes the archive simply said circa such and such,

           10  and that probably was the archivist's best guess as to

           11  when the photo was taken.

           12      Q.    Best of your recollection, were they all

           13  taken after diversions had started?

           14      A.    Yes.

           15      Q.    In the introduction you talk about

           16  unpublished papers.

           17      A.    Yes.

           18      Q.    To the extent that you used those unpublished

           19  papers, are they identified in your footnotes?

           20      A.    Yes.

           21      Q.    Regarding -- and I'm sure you probably have

           22  it, but regarding newspapers, what was the earliest

           23  newspaper article you relied on?

           24      A.    I don't remember off the top of my head.  The

           25  dates would be provided in the footnotes where I cite
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            1  those papers.

            2      Q.    Would they all be after diversions had

            3  commenced?

            4      A.    I would think so, yes.

            5      Q.    On Page 10, just above the Report

            6  Organization and Stylistic Notations, you're talking

            7  about your database.

            8      A.    Yes.

            9      Q.    And if I understand what it is you're doing

           10  here, is it's an evolving; the database evolves over

           11  time?

           12      A.    As I go back through the documents that I

           13  collect in archives, I make a judgment as to -- when I

           14  go to an archive, my first step is to determine whether

           15  anything looks even remotely useful.  It's not a final

           16  decision that this is something that I may use.

           17            When I bring the documents back to my office,

           18  I read them and analyze them more closely.  And if I do

           19  think that they might be useful, I abstract them as

           20  individual documents into a database, and then those

           21  individual abstracts get added to as I go through more

           22  and more documents.

           23            And then I sort that for test runs by subject

           24  matter to see what's a good way to organize the report

           25  or by date.  And then I take the abstracts, which I do
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            1  all in complete sentences and so on, and I drop it

            2  right into word processing, which provides a rough

            3  draft of the report.

            4      Q.    Does your database exist somewhere as a

            5  separate entity?

            6      A.    Yes.  It's a Microsoft Access database.

            7      Q.    Okay.  And it's part of what your counsel

            8  has?

            9      A.    Salt River Project has a copy.  I don't know

           10  if Mr. McGinnis has a copy or not.

           11      Q.    Your client has it?

           12      A.    Yes, they do.  I'm not sure if they have the

           13  most up-to-date one, because I don't think I've given

           14  them the database since I added the additional

           15  newspapers and photos, though.

           16      Q.    You'll be providing it to them in the very

           17  near future, though, I suspect?

           18      A.    If they would like it, I certainly will.

           19      Q.    If they ask.

           20            In your research, did you come across any

           21  Federal Court decisions that refused to consider

           22  surveys as evidence of navigability?

           23      A.    I didn't look for that kind of information.

           24      Q.    So the answer is, no, you're not aware of it?

           25      A.    Yes, correct.
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            1      Q.    You don't claim to be an expert surveyor?

            2      A.    No.

            3      Q.    Okay.  Your expertise, to the extent that you

            4  have any, comes from reading White?

            5      A.    And reading an awful lot of survey plats and

            6  field notes and, also, discussing historical survey

            7  documents with surveyors and archivists at the Bureau

            8  of Land Management.

            9      Q.    Never surveyed anything in your life?

           10      A.    No, I never have.

           11      Q.    I take it it's fair to say, though, that

           12  those surveys and the plats and the notes and stuff did

           13  play a part in your summation that led up to the

           14  conclusion that the Verde was not navigable?

           15      A.    Absolutely.

           16      Q.    Is it fair to say that you realize that the

           17  process that we're going through here to present

           18  evidence to the Commission is significantly different

           19  from what an expert witness does when he is going to

           20  testify in court?

           21      A.    Yes, I know that from personal experience.

           22      Q.    Eleven days worth at least?

           23      A.    I have testified in -- well, I can't say a

           24  large number, but a large enough number to know what

           25  the process is for testimony in both State and Federal
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            1  Court.

            2      Q.    And in those situations all of your databases

            3  and that stuff would have been fair game for everybody

            4  to harvest and look at; fair?

            5      A.    Correct.

            6      Q.    When Joy was asking you some questions about

            7  meanders and the 3 chain rule, you indicated that your

            8  conclusion that they were the result of the 3 chain

            9  requirement, as opposed to the navigability

           10  requirement, and that that decision was based on other

           11  considerations other than just the actual survey

           12  itself?

           13      A.    Yes.

           14      Q.    And that those other conditions are what's

           15  tied up in your database, right?

           16      A.    It's what's in the other historical

           17  documents, especially the other surveys along the Verde

           18  River where meanders were not done; and then in the

           19  broader universe, the other documents that I've relied

           20  on in this report, which are in my database.

           21      Q.    Is there anyplace that we can go and look and

           22  find where those items are categorized so I can say,

           23  well, by golly, look at this, here are the 20 things

           24  that you considered to make your determination that

           25  everybody was saying it's not navigable?
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            1      A.    I described some of that in my report itself

            2  in terms of how other surveys on the river did not do

            3  meanders.  And then, also, when combined with, as I

            4  explained multiple times, when combined with the

            5  other historical descriptions of the Verde River, I

            6  think it's a reasonable conclusion, when trying to

            7  discern whether it was the 3 chain rule or the

            8  navigability rule, it was reasonable to determine that

            9  it was the 3 chain rule that most likely the surveyors

           10  were using.

           11      Q.    If the river was less than 3 chains, what

           12  would cause somebody to do that kind of meandering?

           13      A.    If it was navigated on both banks -- or

           14  meandered on both banks, it would be, according to the

           15  survey manuals, a determination of navigability; and if

           16  it was meandered on one bank, it would be a

           17  determination that that particular watercourse followed

           18  a route of internal communication, whatever that means.

           19      Q.    In your earlier testimony -- I may have

           20  misunderstood this -- you made a statement that you

           21  required consistency, and I assume that's consistency

           22  of use, before you could find a river navigable?

           23      A.    That's my understanding of what some court

           24  cases have said.

           25      Q.    Define for me what you understood or what you
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            1  think consistency means.

            2      A.    I don't remember what that -- what the

            3  criteria were that were set forth in those court cases.

            4      Q.    When you're dealing with depth on a survey

            5  that's reported by one of the surveyors, you know, or

            6  in his notes, do we have to accept the depth of the

            7  surveyor declared as being the accurate depth of the

            8  river, or if we think it's something different, can we

            9  just say, ah, he's one of those guys that made a

           10  mistake?

           11      A.    I think, as I mentioned this morning,

           12  different surveyors had different degrees of accuracy

           13  in how they carried out their surveys.  And, plus, as I

           14  also indicated, the surveys were most accurate where

           15  the surveyor crossed the river on line, but didn't

           16  necessarily reflect anything relevant in between those

           17  places.

           18            Also, I think in some cases the surveyor may

           19  have guesstimated how deep the river was and didn't

           20  necessarily wade into the river to put a stick up and

           21  measure the exact depth.  I think it was more of a

           22  general comment, rather than a specifically detailed

           23  one.

           24      Q.    So we don't have any way of knowing whether

           25  the surveyor making an estimate of depth was accurate?
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            1      A.    Yes, that's right.

            2      Q.    And so that's just anybody's guess?

            3      A.    Well, they weren't required, my recollection

            4  is, to make an estimate of depth.  They were required

            5  to make a determination of the width of the river, both

            6  for navigable and nonnavigable, and they were also

            7  required to note what direction the river was flowing.

            8  But I don't believe they were required, in their

            9  instructions, and I could be wrong, but I'm pretty sure

           10  that there was no requirement in the instructions for

           11  them to assess the depth of a river.  That was a bonus.

           12      Q.    In terms of accuracy, though, don't the same

           13  warts that go to a surveyor determining a depth go a

           14  surveyor determining the width?

           15      A.    No.

           16      Q.    I mean there are good ones, there are bad

           17  ones, and there are indifferent ones, right?

           18      A.    I don't agree with you.  I think that the

           19  surveyors were accurate, relatively speaking, on line

           20  where they measured across the river, because that was

           21  part of their instructions.  But it was not part of

           22  their instructions to measure the depth.

           23            Now, you're right that there were good

           24  surveyors and bad surveyors, and some of them wanted to

           25  do it more quickly than others.  But by and large, I
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            1  think as Mr. Hjalmarson testified, these are extremely

            2  useful documents for understanding what the Verde River

            3  was like.

            4      Q.    Did you develop any methodology to determine

            5  a good survey from a bad survey?

            6      A.    There was no basis for being able to do so.

            7                 MR. HELM:  I'm done.

            8                 CHAIRMAN NOBLE:  Who's next?

            9                 Well, thank you very much, Mr. Helm.

           10                 Is there anyone else who -- I can see

           11  there is.  Is there anyone else who would like to, as

           12  we say, cross-examine Dr. Littlefield?

           13                 Seeing none of that, Mr. McGinnis, do

           14  you think you can finish this afternoon?

           15                 MR. MCGINNIS:  I've got two minutes,

           16  plus or minus a minute.

           17                 CHAIRMAN NOBLE:  Let's do it.

           18                 THE WITNESS:  I don't know how to turn

           19  on this projector, but we do need it for one slide.

           20                 (An off-the-record discussion ensued.)

           21

           22                   REDIRECT EXAMINATION

           23  BY MR. MCGINNIS:

           24      Q.    I have just one set of questions,

           25  Dr. Littlefield.
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            1            On the screen here is your PowerPoint,

            2  Exhibit X024; is that correct?

            3      A.    That's correct.

            4      Q.    I would like you to go to Slide 55.

            5      A.    Slide 55?

            6      Q.    Yes, sir.

            7            My understanding is Slide 55 is also

            8  Figure 33 from your report, which is a January 28th,

            9  1916, photograph from the Jerome Historical

           10  Society?

           11      A.    Yes, that's correct.

           12      Q.    It's my understanding, in response to a

           13  question from Ms. Hernbrode sometime today, you

           14  referred to a boat in this photograph.  Do you recall

           15  that conversation?

           16      A.    Yes, I interpreted this structure here to be

           17  a boat.

           18      Q.    Are you sure that's a boat?

           19      A.    After discussing this with you, I'm inclined

           20  to agree with you.  I don't think it is a boat.

           21      Q.    Well, aside from the discussion you had with

           22  me, are you sure, as you sit here today, whether that's

           23  a boat or not?

           24                 CHAIRMAN NOBLE:  Was that discussion or

           25  coaching?  I'm not sure I understand.
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            1  BY MR. MCGINNIS:

            2      Q.    Do you think it's a boat?

            3      A.    No, I do not think it's a boat anymore.

            4      Q.    If it was a boat -- the only reason I thought

            5  about it was because you mentioned that if it's a boat,

            6  it must be tied up because it's not on one end or the

            7  other.  If the boat was tied up, would it be sitting

            8  the way it is there now, do you think?

            9      A.    No, I think it probably would have washed up

           10  against the building, particularly because of the

           11  floodwaters.

           12      Q.    Does the structure, whatever that is there

           13  that you thought was a boat, does that look to be

           14  circular?

           15      A.    It looks to be circular, and then there looks

           16  to be like a log or a board across it, and there also

           17  appears to be current that is going around it.

           18                 MR. MCGINNIS:  That's all the questions

           19  I had.  Thanks.

           20                 THE WITNESS:  Okay.  Thank you.

           21                 CHAIRMAN NOBLE:  Thank you so much,

           22  Mr. McGinnis, for an ending to this day.  What a

           23  delightful opportunity it has been.

           24                 We'll begin again tomorrow morning at

           25  9:00 a.m. in this room.  And for the record, we want to
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            1  thank whatever the name is out there next to the

            2  elevators, Squire, Patten & Boggs, for providing us

            3  with the facilities that we have enjoyed.

            4                 MR. BREEDLOVE:  I will let it be known.

            5                 (The proceedings adjourned at 4:55 p.m.)

            6
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            1  STATE OF ARIZONA    )
               COUNTY OF MARICOPA  )
            2

            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
               and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
           10  Phoenix, Arizona, this 2nd day of March, 2015.

           11

           12
                       _______________________________________
           13                 JODY L. LENSCHOW, RMR, CRR
                                  Certified Reporter
           14                    Arizona CR No. 50192

           15
                         I CERTIFY that Coash & Coash, Inc., has
           16  complied with the ethical obligations set forth in
               ACJA 7-206 (J)(1)(g)(1) through (6).
           17

           18

           19

           20

           21

           22

           23
                       _______________________________________
           24                   COASH & COASH, INC.
                                Registered Reporting Firm
           25                   Arizona RRF No. R1036
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 1                 BE IT REMEMBERED that the above-entitled
 2  and numbered matter came on regularly to be heard
 3  before the Arizona Navigable Stream Adjudication
 4  Commission, at Squire Patton Boggs (US), LLP, 1 East
 5  Washington Street, Suite 2700, Phoenix, Arizona,
 6  commencing at 9:10 a.m. on the 19th day of February,
 7  2015.
 8
    BEFORE:   WADE NOBLE, Chairman
 9            JIM HENNESS, Vice Chairman
              JIM HORTON, Commissioner
10            BILL ALLEN, Commissioner
11  COMMISSION STAFF:
12       Mr. George Mehnert, Director,
         Legal Assistant, Research Analyst
13
14  APPEARANCES:
15  For the Commission:
16       SQUIRE PATTON BOGGS (US) LLP
         By Mr. Fred E. Breedlove, III, Esq.
17       1 East Washington Street
         Suite 2700
18       Phoenix, Arizona 85004
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19       fred.breedlove@squirepb.com
20
21  For Freeport Minerals Corporation:
22       FENNEMORE CRAIG, PC
         By Mr. Sean T. Hood, Esq.
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 2
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    Power District and Salt River Valley Water Users'
 4  Association:
 5       SALMON LEWIS & WELDON, PLC
         By Mr. Mark A. McGinnis, Esq.
 6       By Mr. R. Jeffrey Heilman
         2850 East Camelback Road
 7       Suite 200
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 8       (602) 801-9066
         mam@slwplc.com
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10
11
    For Fort McDowell Yavapai Nation:
12
         FORT MCDOWELL YAVAPAI NATION
13       By Mr. Thomas Moriarty
         Acting General Counsel
14       By Dr. Carole Coe Klopatek
         Director of Government Relations
15       P.O. Box 17779
         Fountain Hills, Arizona  85269-7779
16       (480) 789-7000
         tmoriarty@ftmcdowell.org
17       cklopatek@ftmcdowell.org
18
19
    For Arizona State Land Department:
20
         ARIZONA ATTORNEY GENERAL'S OFFICE
21       By Ms. Joy Hernbrode, Esq.
         By Mr. Edwin W. Slade, III
22       Assistant Attorneys General
         1275 West Washington
23       Phoenix, Arizona  85007
         (602) 542-7785
24       NaturalResources@azag.gov
25
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 7
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 9
         MONTGOMERY & INTERPRETER, PLC
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         (480) 513-6825
13       smontgomery@milawaz.com
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14
15
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16
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18       Tucson, Arizona  85719
         520-529-1798
19       jherrcardillo@aclpi.org
20
21  For the City of Phoenix:
22       CITY OF PHOENIX LAW DEPARTMENT
         By Ms. Cynthia S. Campbell
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         Suite 1300
24       Phoenix, Arizona  85003-1611
         602-262-6761
25       cynthia.campbell@phoenix.gov
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 1                 CHAIRMAN NOBLE:  I think we're ready to
 2  begin.  We welcome you back to our meeting today.  I
 3  think we have a witness that we're going to take out of
 4  order.
 5                 Please proceed.
 6                 MS. HERR-CARDILLO:  Mr. Chairman, my
 7  client, Jerry Van Gasse, would just like a few minutes
 8  to address the Commission, and he's passed out
 9  pictures, I think, to everyone.  He just wants to talk
10  a little bit about his own personal experience on the
11  Verde River.
12                 CHAIRMAN NOBLE:  His name is Jerry
13  Metcalf?
14                 MS. HERR-CARDILLO:  Van Gasse,
15  V-A-N-G-A-S-S-E.
16                 CHAIRMAN NOBLE:  Mr. Van Gasse, just
17  before you begin, we need to take care of a little
18  business for the Commission.
19                 MR. VAN GASSE:  Oh, sure.
20                 CHAIRMAN NOBLE:  No, please take your
21  chair.
22                 MR. VAN GASSE:  Right here?
23                 MS. HERR-CARDILLO:  Yes.
24                 CHAIRMAN NOBLE:  Mr. Mehnert, please
25  call the roll.
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 1                 DIRECTOR MEHNERT:  Commissioner Allen.
 2                 COMMISSIONER ALLEN:  Here.
 3                 DIRECTOR MEHNERT:  Commissioner Henness.
 4                 COMMISSIONER HENNESS:  Present.
 5                 DIRECTOR MEHNERT:  Commissioner Horton.
 6                 COMMISSIONER HORTON:  Here.
 7                 DIRECTOR MEHNERT:  Chairman Noble.
 8                 CHAIRMAN NOBLE:  I am here, also.
 9                 DIRECTOR MEHNERT:  Okay, and our
10  attorney is here, and I am here.
11                 CHAIRMAN NOBLE:  Now, we believe you
12  have something to tell us, so please go right ahead.
13                 MR. VAN GASSE:  Thank you, Commissioner
14  and panel.  My name is Jerry Van Gasse.  I've lived in
15  Arizona now since 1969.  I transferred out to ASU.
16                 Actually, my first visit to Arizona was
17  in high school, senior year, at Christmas.  My brother
18  and I and a friend took the train out during Christmas
19  break in 1966 to see my uncle, and that was my
20  introduction to Arizona.
21                 My first back-road wilderness
22  introduction to Arizona was a whiteout.  We were going
23  up to see the Oak Creek Canyon, Sedona, and it was
24  total whiteout.  So my uncle said, "No sense going back
25  on I-17.  We'll take a shortcut."  So we took the Camp
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 1  Verde, Childs, Strawberry Road in the snow.  I was
 2  totally mesmerized.
 3                 MS. HERR-CARDILLO:  I'm sorry, to
 4  interrupt, but can I get you to shift a little bit?
 5  This isn't amplification.  It just records.
 6                 MR. VAN GASSE:  Oh, I'll just talk.
 7  I'll just talk.
 8                 MR. SLADE:  I would face the Commission
 9  rather than us.
10                 MS. HERR-CARDILLO:  Actually, face the
11  Commission.
12                 MR. VAN GASSE:  Okay.
13                 MS. HERR-CARDILLO:  Yeah, you can just
14  ignore that.
15                 MR. VAN GASSE:  I'll pretend I'm around
16  a campfire.
17                 So, anyhow, we took that road and we're
18  driving along in the snow, and I look up, and I go,
19  "What the hell's that?"
20                 And it was the flume from Irving down to
21  Childs, and my uncle, who happened to be an engineer
22  for SRP, started giving me a brief history on the first
23  source of electricity for Phoenix, and I was totally
24  enamored.  You know, coming out to Strawberry, the old
25  school, back down Beeline to Phoenix, and I'm in a
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 1  swimming pool that afternoon.  I said, "This is the
 2  place."
 3                 And, subsequently, I moved out here to
 4  ASU, hiked all over, started a whitewater rafting
 5  company in the late '70s, and at the same time, became
 6  involved in the push for a wilderness bill for Arizona
 7  forests, and worked with Mo Udall, Barry Goldwater, you
 8  know, John McCain later on.
 9                 You know, and Mo Udall was adamant
10  about, you know, ensuring that a river was part of the
11  wilderness bill; and his choice was the Verde.  And I
12  figured the easiest way to get people out to see these
13  places and promote it for protection was by rafting.
14  So, consequently, we took, you know, numerous people on
15  the Salt River and the Verde, up until 1984, when the
16  act passed.
17                 And among the people we took were, since
18  my uncle was with SRP, was Jennings Strouss, State Land
19  Commissioner, who is in this picture, numerous
20  reporters, all the environmental groups, river-runners,
21  Sanderson Hatch from the Colorado, because a lot of my
22  guides worked for them in the summer.
23                 And in the process we were up there
24  Labor Day weekend 1984, and we didn't think the bill
25  had a chance of passing that year.  We would have to go
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 1  to the next year.  We're driving up to hike down to
 2  Fossil Creek, and we hear on the news at the 11th hour
 3  the bill had passed in 1984.  So we celebrated down to
 4  the Verde.
 5                 Two years later I get a call from the
 6  Center, Dave Barrett, the Center For Law, asking if I
 7  can be deposed for this case against the State Land
 8  Commissioner, and I said sure.
 9                 And so I became a plaintiff in the case
10  with George Marzek and Jim Vaaler at that time.  But,
11  you know, to me it was funny that Jean Hassell, the
12  State Land Commissioner at the time, was the defender;
13  and yet on this trip with Mo Udall, the fellow to Mo's
14  right in the picture with his arms crossed, and I
15  forget his name now, he was the State Land Commissioner
16  in 1986.
17                 So to me, all of this would have been
18  amusing to Mo.  And, you know, I'm just glad that I was
19  relatively young back in the '86, '87, when this first,
20  you know, fell upon the judicial system.
21                 But I just wanted to share a little bit
22  about the background and the history.  And, you know,
23  most of these people are still alive, and they would
24  tell you the river's navigable.
25                 So that's all I had to say.  Thank you.
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 1                 MS. HERR-CARDILLO:  Jerry, before you
 2  leave, could you just, for the record, identify this
 3  photograph, who took it, and maybe some of the people
 4  in it.  Are you in this photograph?
 5                 MR. VAN GASSE:  Oh, okay.  Right.  Yeah,
 6  I'm in the very left corner with the hat on.
 7                 MS. HERR-CARDILLO:  Oh, okay.
 8                 MR. VAN GASSE:  I look a lot younger.
 9                 Yeah, Dr. Tim Flood, who was with the
10  State Health Department, took the picture.  And,
11  actually, Bob Rink, that was the City photographer for
12  Phoenix for 25 years, took the same photograph.  I'm
13  not sure which one this is.
14                 But that's Mo Udall right in the center
15  holding his hat right next to a golden retriever.  And
16  just three persons to his right, the dark hair, is his
17  daughter-in-law, Maggie Fox, who was Mark Udall, the
18  ex-senator from Colorado, his wife.  And then Joni Bosh
19  is right next to her, who is the past treasurer and
20  board member of the Sierra Club, and her husband is way
21  down in the far right, Rob Smith, who was the director
22  of the Sierra Club; you know, and the Wilderness
23  Society's representative.  In the very far right was
24  Fish and Wildlife Service.  They had their eagle watch
25  program, which is, you know, all the Southwest native
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 1  eagles are located along, you know, navigable streams.
 2                 And, like I said, most of these people
 3  are still there, and, you know, we felt we wanted to do
 4  a tribute trip for Mo because his Parkinson's was
 5  really starting to regress at that time.  So he
 6  choppered in with the State Land Commissioner and
 7  Maggie Fox, his daughter-in-law, that morning at Red
 8  Creek, and we floated down, and they took out and the
 9  helicopter, an Air National Guard, came and picked him
10  up that day at the end of the trip at the Sheep Bridge.
11                 So that was basically -- and this is my
12  first -- the Forest Service had just issued commercial
13  permits to run from Beasley Flats down to Horseshoe,
14  and so this was my first commercial trip.  And I say
15  commercial, because we were only supposed to have 15
16  people.  We were a little over, but what the heck.
17                 So I just -- but it was well worth it.
18  And, you know, and the one thing I always remember
19  working with Barry Goldwater and Mo on this bill was
20  that Barry deferred to Mo.  He said, "Mo, if this is
21  good for Arizona, let's do it."
22                 You know, and Barry was a river-runner
23  himself.  He was one of the first 70 in the Grand
24  Canyon; but at this point, you know, he was a little
25  advanced in years to go on this trip.  But, you know,
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 1  I'm glad we did it for Mo.  And we just would like to
 2  see some more water in the river.
 3                 MS. HERNBRODE:  Do we have an exhibit
 4  number for this photograph?
 5                 DIRECTOR MEHNERT:  Well, I can have one
 6  if we're going to enter it as an exhibit.
 7                 MS. HERR-CARDILLO:  Yes.
 8                 DIRECTOR MEHNERT:  It's X064.
 9                 MS. HERR-CARDILLO:  You have to answer
10  questions.
11                 MR. VAN GASSE:  Sure.
12                 MR. BREEDLOVE:  Sorry.  I was just
13  curious.  Where did you come from?  You said that you
14  were visiting here when you --
15                 MR. VAN GASSE:  Oh, from Ann Arbor,
16  Michigan.
17                 MR. BREEDLOVE:  Oh, from Michigan, okay.
18                 CHAIRMAN NOBLE:  Does anyone else have
19  any questions for Mr. Van Gasse?
20                 Thank you very much.
21                 COMMISSIONER HENNESS:  Mr. Chairman, I
22  have a question, just quickly here.
23                 MR. VAN GASSE:  Sure.
24                 COMMISSIONER HENNESS:  You appear to be
25  a champion for the wilderness areas.  How do you deal


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1501


 1  with the people that are afflicted with the inability
 2  to hike and to go out on wilderness areas?  How do you
 3  balance that with your no motorized vehicles so --
 4                 MR. VAN GASSE:  Well, actually, we've
 5  taken through the years many handicapped people on
 6  river trips.
 7                 COMMISSIONER HENNESS:  Well, you're
 8  talking about river trips.  I'm talking about
 9  wilderness areas.
10                 MR. VAN GASSE:  Right.
11                 COMMISSIONER HENNESS:  How do you
12  justify the wilderness area issue with regard to people
13  that have those type of problems who would like to --
14                 MR. VAN GASSE:  Well, it's not so much I
15  have to address it.  ADA has.
16                 COMMISSIONER HENNESS:  No, but it
17  sounded like you were a champion of, supportive of it.
18                 MR. VAN GASSE:  Right.
19                 COMMISSIONER HENNESS:  So what is the
20  rationale?  How do you -- haven't we pretty much shut
21  off wilderness areas to a lot of folks?
22                 MR. VAN GASSE:  I don't think we've shut
23  it off at all.
24                 COMMISSIONER HENNESS:  So how do these
25  folks get out there?
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 1                 MR. VAN GASSE:  They have helicopter
 2  tours, you know, snowmobiles in Yellowstone.
 3                 COMMISSIONER HENNESS:  Snowmobiles?
 4                 MR. VAN GASSE:  Yes.
 5                 COMMISSIONER HENNESS:  In wilderness
 6  areas?
 7                 MR. VAN GASSE:  Well, I mean not in
 8  wilderness areas, but in other areas.
 9                 COMMISSIONER HENNESS:  That's the only
10  thing that bothers me as I get older; places that used
11  to be running forests, steak fries, cookouts, all sorts
12  of things out on the desert, all of a sudden now
13  somebody calls it a wilderness area, and I don't get
14  around there like I used to, but I sure like the
15  desert.
16                 And I was just wondering if you haven't
17  excluded a good number of folks.
18                 MR. VAN GASSE:  Well, I mean the
19  Wilderness Act, I mean that's why it was written, is
20  not to exclude anybody, but to protect what was natural
21  and untraveled.  And so far that's what it's done, and
22  it's worked.  And, you know, I just go by what, you
23  know, since 1964, when they passed that act.  It's
24  amazing how many people buy land right next to that
25  because they know the value of the wilderness, and they
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 1  want that, you know, for their backyard.
 2                 COMMISSIONER HENNESS:  That didn't
 3  answer my question.  I'm still trying to figure out --
 4                 MR. VAN GASSE:  Well, we can't have
 5  everything open.  You know, that's why we're pushing
 6  for this act.  The navigability tried to overturn it,
 7  because we got tired of coming around the bend on so
 8  many of these rivers a year later and there's a gravel
 9  pit right in the bed of the river, and we called it
10  gravel ranching.
11                 COMMISSIONER HENNESS:  Some people are
12  concerned about people from Ann Arbor, Michigan --
13                 MR. VAN GASSE:  I'm an Arizonian.
14                 COMMISSIONER HENNESS:  -- that come out
15  here and think that they want to lock up the West.
16                 MR. VAN GASSE:  Okay, well, that
17  argument's been answered, so I'll --
18                 COMMISSIONER HENNESS:  I'll be glad to
19  take it up with you anytime.
20                 MR. VAN GASSE:  Okay.
21                 COMMISSIONER ALLEN:  Mr. Chairman?
22                 CHAIRMAN NOBLE:  Mr. Allen.
23                 COMMISSIONER ALLEN:  With regard to your
24  question, the Sierra Vista area, up in the mountains to
25  the west of Sierra Vista have been declared a
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 1  wilderness area.  Since 1880 or earlier, the Town of
 2  Tombstone had its water supply in the mountains.  Since
 3  that's been declared a wilderness area, the Forest
 4  Service has refused to let the Town of Tombstone come
 5  in and repair the water lines that they had to springs
 6  that existed in the wilderness area.
 7                 So it's not just recreation type of
 8  issues.  It's bigger than that.
 9                 COMMISSIONER HENNESS:  Absolutely, yeah.
10                 CHAIRMAN NOBLE:  Any other questions or
11  comments?
12                 COMMISSIONER HORTON:  I have a serious
13  comment.
14                 Congressman Udall used to tell this
15  story.  He was up on the Navajo Reservation giving
16  speeches with a bunch of politicians, and the Navajo
17  would say "Do lééchaa'i, do lééchaa'i."  So as they
18  were leaving, the Navajo said "What?  Don't step on the
19  do lééchaa'i there," in the corrals.
20                 CHAIRMAN NOBLE:  Did we get that on the
21  record?
22                 DIRECTOR MEHNERT:  I'm afraid we did.
23                 MR. HELM:  Part of my closing argument.
24                 CHAIRMAN NOBLE:  Thank you very much for
25  coming today.  We appreciate it.
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 1                 MR. VAN GASSE:  You're welcome.
 2                 CHAIRMAN NOBLE:  Are we ready to return
 3  to Dr. Littlefield?
 4                 MR. MCGINNIS:  I believe so, yes.
 5                 CHAIRMAN NOBLE:  Do we need to start the
 6  projector?
 7                 MR. MCGINNIS:  Yeah.  They don't let me
 8  touch it.
 9                 Are we ready?
10                 CHAIRMAN NOBLE:  I believe we are.
11  Mr. McGinnis, please proceed.
12
13               CONTINUED DIRECT EXAMINATION
14  BY MR. MCGINNIS:
15      Q.    Dr. Littlefield, when we left off yesterday,
16  we were going through your PowerPoint, Exhibit X024,
17  and my recollection is that we were at Slide 25.  Is
18  that correct?
19      A.    That's correct.  Slide 25 is identified as
20  State patents, but the number itself is not on that
21  particular slide.
22                 CHAIRMAN NOBLE:  Mr. Allen.
23                 THE WITNESS:  Yeah, there's no number on
24  it.
25                 COMMISSIONER ALLEN:  I have a couple of
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 1  questions regarding some of the testimony that was
 2  given yesterday.
 3                 CHAIRMAN NOBLE:  Thank you,
 4  Mr. McGinnis, for allowing that.
 5                 COMMISSIONER ALLEN:  When federal land
 6  surveys were run adjacent to federal holdings, Forest
 7  Service, Indian Reservations, what have you, they
 8  didn't actually survey, frequently, in those areas; is
 9  that correct?
10                 THE WITNESS:  That's correct in some
11  cases.  In other cases, for example, at Camp Verde,
12  they did survey inside there.
13                 COMMISSIONER ALLEN:  Okay, but that was
14  the original surveys that occurred when Camp Verde was
15  actually operative and was being run and occupied by
16  the Army, and it was their surveyors, was it not, that
17  did some of those surveys?
18                 THE WITNESS:  I'm not sure if they were
19  military surveyors or not.  I just have the names in
20  the field notes for the surveyors.
21                 COMMISSIONER ALLEN:  Well, the reason I
22  make that comment is because that Camp Verde was
23  actually surveyed.
24                 THE WITNESS:  Right.
25                 COMMISSIONER ALLEN:  And so there's no


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1507


 1  question about that being surveyed.
 2                 But I'm thinking about the federal
 3  forest lands and, say, the Maricopa Indian Reservation;
 4  and that impinges on the mouth or the confluence of the
 5  Verde and Salt River, and yet that was surveyed.  And
 6  in certain cases the width of the river there was
 7  300 feet or more, depth 4 to 5 feet, 4 and a half feet,
 8  what have you.
 9                 And it would appear that the lines were
10  meandered, not necessarily because of its width, but
11  because -- I mean is there any justification for
12  believing that that particular part of the Verde was
13  not meandered because it was navigable?
14                 THE WITNESS:  Was not meandered because
15  it was navigable?
16                 COMMISSIONER ALLEN:  Yes.
17                 THE WITNESS:  Or do you mean meandered
18  because it was --
19                 COMMISSIONER ALLEN:  No, was not
20  meandered.  Because you made the comment yesterday that
21  that was simply because of its width.
22                 THE WITNESS:  The 1902 manual, surveying
23  instructions, also pointed out that there had been
24  instances where bodies of water had been meandered when
25  they, in fact, were actually boundaries of, for
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 1  example, Indian Reservations.
 2                 COMMISSIONER ALLEN:  But in this case it
 3  was not, because the Indian Reservation exists on both
 4  sides of the river.
 5                 THE WITNESS:  Right.  Right.  The only
 6  explanation I can give for the variables in what was
 7  meandered and not is when you take it in the overall
 8  context of all of the different surveys that were done,
 9  all of the homestead patents that were done, and all
10  the other documents, it helps explain situations where
11  there may be some vagueness about whether they were
12  meandered or not meandered.
13                 COMMISSIONER ALLEN:  Well, if you look,
14  and you talked about this a little bit yesterday with
15  regard to patents, there were certain places where the
16  river was meandered and the patents are curved.
17  They're not squares, anything like this.
18                 THE WITNESS:  That's correct.
19                 COMMISSIONER ALLEN:  So how do you
20  explain that?
21                 THE WITNESS:  Well, with the 3 chains
22  wide or more, the purpose of doing the meanders under
23  those circumstances, in my opinion, was to not have to
24  charge to a homesteader land that could not be used for
25  actual farming.
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 1                 So given that the homesteaders were
 2  limited, for example, by the Homestead Act to
 3  160 acres, if you were going to give them, say,
 4  160 acres that included a stream that was 3 chains wide
 5  or more, you would basically be giving them something
 6  that they couldn't farm a large portion of.  And I
 7  believe that was the reason why the 3 chains wide rule
 8  came into play.
 9                 COMMISSIONER ALLEN:  Okay, but for the
10  most part, regardless of whether a river flowed through
11  it or not, and you see this on certain of your
12  exhibits --
13                 THE WITNESS:  Yes.
14                 COMMISSIONER ALLEN:  -- the lands, the
15  boundaries of the patents, were not meandered.  But in
16  certain cases they were.  And the cases that I'm
17  referring to is the ones on the upper end of the Verde,
18  and in that particular area the river was not 3 chains
19  wide.
20                 THE WITNESS:  Uh-huh.  And yet you're
21  saying that the patents were irregularly shaped lots up
22  there?
23                 COMMISSIONER ALLEN:  Right.
24                 THE WITNESS:  I do not have an answer
25  for that.  I do discuss all of the patents that touched
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 1  the Verde in my overall report.  I didn't -- due to
 2  time, I didn't put them in this PowerPoint.  But the
 3  report does include them.
 4                 COMMISSIONER ALLEN:  Are you talking
 5  about this report?
 6                 THE WITNESS:  Yes.
 7                 COMMISSIONER ALLEN:  Okay.  That's where
 8  my questions come from.
 9                 THE WITNESS:  Oh, okay.
10                 COMMISSIONER ALLEN:  Just one other
11  question.
12                 I don't think I fully understand why --
13  let's go back to the first question.  Why were lands
14  that were federally held not surveyed, or in certain
15  cases where they were within Indian Reservations they
16  were surveyed; and who actually is the owner of that
17  land, assuming it might be navigable, in the lower part
18  of the Verde?  Is that Native American holdings or is
19  that federal holdings or is that subject to the
20  navigability question?
21                 THE WITNESS:  I can't answer that
22  question.  It seems to me that that would be something
23  that an attorney or even a court proceeding would have
24  to determine.  But I couldn't.
25                 COMMISSIONER ALLEN:  Has a court ever
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 1  directed itself to that particular issue?
 2                 THE WITNESS:  I don't know the answer to
 3  the question.
 4                 COMMISSIONER ALLEN:  Okay.
 5                 THE WITNESS:  As far as why certain
 6  areas were not surveyed, I know from a number of
 7  different projects that I've worked on, not just on
 8  this particular, the Verde and Gila and Salt, but there
 9  were instances where surveyors actually wrote on the
10  plats, included in the notes, that they were not going
11  to survey a particular area because it was too rough.
12  And in some instances then, in particular I did one
13  case down in Southern California, where the initial
14  surveyor said I'm not doing this area because it's too
15  rough; and then they sent another surveyor out 15 or
16  20 years later and specifically to do what his
17  predecessor did not do.
18                 So there's unquestionably some degree of
19  uncertainty in terms of what was surveyed and why and
20  so forth.
21                 COMMISSIONER ALLEN:  Well, the reason I
22  ask that question is because on Page 29 of your report,
23  Item 2, the first sentence says "The southern part of
24  township 3 north, range 7 east, through which the Verde
25  River flowed was not surveyed for subdivision lines
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 1  because it was within the original boundary of the Salt
 2  River Indian Reservation."
 3                 And I was just wondering why you made
 4  that comment?
 5                 THE WITNESS:  I don't remember the
 6  answer to that.  It would either be in the instructions
 7  to the surveyor, sometimes the surveying manuals were
 8  supplemented by additional letters that were sent to
 9  the particular surveyor.  But right now I can't
10  remember why I put that in.
11                 COMMISSIONER ALLEN:  Well, it would have
12  been helpful to have had the letters, if that was
13  specifically what it referred to.
14                 THE WITNESS:  Right.  Yeah.
15                 COMMISSIONER ALLEN:  Okay.
16                 MR. BREEDLOVE:  For the record, the
17  report you're referring to is the Littlefield report,
18  Exhibit X024, correct?
19                 MR. MCGINNIS:  X002.
20                 COMMISSIONER ALLEN:  X002.
21                 MR. MCGINNIS:  I believe X024 is the
22  PowerPoint.  X002 is the actual report.
23                 MR. BREEDLOVE:  Okay.  I was on the
24  website.  Yes.
25                 CHAIRMAN NOBLE:  Anything else,
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 1  Mr. Allen?
 2                 COMMISSIONER ALLEN:  Not at this time.
 3                 CHAIRMAN NOBLE:  Mr. McGinnis.
 4  BY MR. MCGINNIS:
 5      Q.    Okay.  Dr. Littlefield, we were at Slide 25.
 6  Slide 25 says State Patents.
 7            In addition to looking at the federal patents
 8  that you talked about yesterday, were there Arizona
 9  state patents that were issued for lands along the
10  Verde?
11      A.    Yes, there were, and I have a little
12  background information on that, if you would like.
13      Q.    Sure.
14      A.    Arizona, like many other of the western
15  states, received large allotments of the public domain
16  from Congress upon statehood to promote various public
17  objectives, such as the construction of schools,
18  universities, mental health facilities, and miners'
19  hospitals.  The idea was is that when the State
20  received title to these lands, they can either then
21  rent them out or sell them to fund those particular
22  institutions.
23            Most of those lands were in Sections 2, 16,
24  32 and 36, although the state lands could be located in
25  other sections as well, where the State was permitted
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 1  to pick those lands without reference to section
 2  numbers.  Cumulatively, Arizona's what were known as in
 3  lieu selections and other selections totaled in the
 4  hundreds of thousands of acres.
 5      Q.    And on the next few slides, when you talk
 6  about the state patents, were you talking about
 7  transactions whereby the State had the land that it got
 8  under those acts you're talking about and patented them
 9  out to private landowners?
10      A.    Yes.
11      Q.    Slide 26, again, this has an exhibit number.
12  Is the exhibit number left over from your foam board
13  blowups in prior generations of this proceeding?
14      A.    Yes.
15      Q.    And did you look at all the state patents
16  along the Verde River?
17      A.    Yes, and as it turns out, there were very few
18  of them, very few instances where the State sold land
19  or patented the land that it had been given by the
20  Federal Government to other parties.
21      Q.    And are you going to talk about all the ones
22  you looked at today or just a sample?
23      A.    There are only three of them.
24      Q.    So we don't want to sample three, so we're
25  going to do all of them, right?
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 1      A.    Yes.
 2      Q.    What does Slide 26 here show?
 3      A.    Slide 26 shows the Verde River, the portion
 4  of it where the only parcels of land are located that
 5  the State sold that previously had come from the public
 6  domain.
 7            There's sort of an anomaly here in that
 8  originally the Federal Government had patented this
 9  land to a person by the name of James W. Anderson, but
10  it's not clear why the State subsequently gained it as
11  a state patent.  Maybe perhaps Mr. Anderson, his patent
12  may have been canceled or relinquished because he may
13  not have fulfilled the requirements of federal
14  homesteading.
15            But in any event, the three patents that the
16  State subsequently sold were in Section 12 of
17  township 15 north, range 3 east.  And those particular
18  patents are right up in this area, and this is the
19  portion of the river where the three patents are.
20  They're very irregularly shaped.  But you can notice in
21  the yellow box that they either touch or overlie at
22  least one or two of the different versions of the Verde
23  River.  And, again, the versions were based on either
24  the original General Land Office survey plats, the
25  Forest Service historical maps, or the USGS
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 1  topographical maps.
 2      Q.    And for the record, you're pointing to the
 3  yellow box that's inset on Slide 26?
 4      A.    Yes.  And you can also see that the -- it's
 5  hard to see on the screen, but there are two lines that
 6  indicate that yellow box is a blowup of the area along
 7  the river.
 8      Q.    And this map refers to township 14 north,
 9  range 4 east and township 15 north, range 3 east.  Is
10  this pretty far up on the river?
11      A.    Yes.
12      Q.    Anything else about Slide 26?
13      A.    Well, the three patents that touched the
14  Verde River in Section 12, which were numbered 53654,
15  6938 and 7323, were all sold to the Verde Valley Manor
16  Retirement Center at various dates during the 1980s, so
17  it's substantially after statehood.  But there's no
18  indication that the State attempted to retain any
19  portion of these lands due to their location in the bed
20  of the Verde River.  And, in fact, note that the State
21  of Arizona actually, at least based on the mapping,
22  specifically did sell lands that lay in the bed of the
23  river.
24      Q.    So the three patents that are shown on the
25  little box on Slide 26, are those the only three state
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 1  patents all along the Verde?
 2      A.    That I could find, that's correct.
 3      Q.    Anything else about Slide 26?
 4      A.    No.
 5      Q.    Does Slide 27 set forth your general
 6  conclusions about the federal and state patents along
 7  the Verde?
 8      A.    Yes.
 9      Q.    Can you tell the Commission what those
10  conclusions are?
11      A.    There were nearly 100 patents that were
12  issued by the United States that touched or overlay the
13  Verde River; and of these, approximately 50 of them
14  were Desert Land Act patents that expressly had to be
15  taking water from a nonnavigable body of water.
16            In not one instance did the U.S. government,
17  in granting any type of patent along the Verde River,
18  indicate a belief that the stream was navigable by
19  withholding acreage for the bed of the river.  And, in
20  fact, if you go through the homestead patent files,
21  which I have, many of the patent applicants and their
22  witnesses specifically noted that their patent claims
23  included the bed of the river.  And these are discussed
24  in greater detail in my report.
25            And then with regard to state patents, as I
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 1  just mentioned, there were three parcels that the State
 2  patented that also included the bed and the banks of
 3  the Verde River.
 4            So, cumulatively, there were at least 153
 5  U.S. and state patents that were issued by federal or
 6  state authorities indicating that many state and
 7  federal officials did not consider the Verde River to
 8  be navigable, nor did, for that matter, the various
 9  patentees of those lands.
10      Q.    And is it your opinion, as a professional
11  historian, that the patent information is one of the
12  things that the Commission should consider in
13  determining navigability of the Verde in its ordinary
14  and natural condition?
15      A.    Yes, especially because of the large number
16  of them that had the same types of characteristics.
17      Q.    And are the patents the only thing you relied
18  on in coming to your conclusion, or was it one of
19  several different categories of evidence that you
20  looked at?
21      A.    Oh, it's just one of several categories, and
22  it wasn't just the patents themselves.  It was the
23  patent files that described what was going on in those
24  particular parcels as well; but it was also other types
25  of documents, such as the survey records, and then
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 1  other documents that we'll be discussing as we go
 2  through the PowerPoint a little more.
 3      Q.    So have we covered everything you want to say
 4  about patents?
 5      A.    Yes.
 6                 CHAIRMAN NOBLE:  Mr. McGinnis.
 7                 MR. MCGINNIS:  Yes.
 8                 CHAIRMAN NOBLE:  We have a question.
 9                 MR. MCGINNIS:  Okay, let's hear it.
10                 CHAIRMAN NOBLE:  Mr. Allen.
11                 COMMISSIONER ALLEN:  In your testimony
12  yesterday you made the comment that the land surveys
13  were probative, not legal; is that true?
14                 THE WITNESS:  My understanding of the
15  word probative means that they should be considered as
16  useful information, but that they were not in and of
17  themselves a legal determination.
18                 COMMISSIONER ALLEN:  In that regard and
19  from a historical standpoint, do you know where the
20  surveyors came from before they were here in Arizona,
21  the ones that actually did these plat surveys?
22                 THE WITNESS:  The individuals?
23                 COMMISSIONER ALLEN:  The individuals,
24  yes.
25                 THE WITNESS:  The individuals typically
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 1  were hired under contracts, which are actually at the
 2  National Archives in D.C., and I don't know
 3  specifically whether any of these surveyors did surveys
 4  in other states or territories, but I have seen
 5  instances where that was the case.  And so it wouldn't
 6  surprise me if they had done work in, for example, New
 7  Mexico or Colorado or California or somewhere else.
 8                 COMMISSIONER ALLEN:  Or back East.
 9                 THE WITNESS:  Or back East, right.
10                 COMMISSIONER ALLEN:  I just wonder, when
11  I look at all of this information, whether or not there
12  was a bias in terms of their understanding of what was
13  navigable and what was not.
14                 THE WITNESS:  I have never found a
15  description where the Land Office specifically defined
16  what they were supposed -- how they were supposed to
17  identify a navigable or nonnavigable body of water.
18                 It's my opinion that it was essentially
19  left to the individual surveyor.  And, also, you also
20  have to take into consideration that these surveys were
21  done at different times of year, so there may have been
22  more or less water, or in different years.  Some years
23  may have been drought or years of high flow, that type
24  of thing.
25                 COMMISSIONER ALLEN:  Granted.
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 1  Specifically, with regard to some work that I've
 2  conducted on the Colorado River, which is navigable,
 3  there were distinct cases where subsequent
 4  interpretations of early surveys indicated that land
 5  was in one state, when it was actually originally in
 6  another state.  And the movement of the river in those
 7  particular cases was faulty in nature.  I'm not
 8  indicating that that was the particular case along the
 9  Verde, but it could have been.
10                 And the Bureau of Rec and the Land
11  Office, the Bureau of Land Management has definitely
12  made mistakes at times in the past in terms of their
13  interpretation.
14                 THE WITNESS:  That's correct.
15                 COMMISSIONER ALLEN:  And so I raise
16  questions about this just from a historical standpoint
17  so that I better understand what exactly the surveyors
18  were thinking about when they were doing the surveys.
19                 THE WITNESS:  That's correct, they did
20  make mistakes, and, in fact, some areas along the Verde
21  River were resurveyed, and I described them in my
22  report.
23                 There were instances, not along the
24  Verde, but instances elsewhere in the West where the
25  surveys were subsequently determined to be fraudulent;
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 1  that the surveyors basically just --
 2                 COMMISSIONER ALLEN:  Sat in the bar and
 3  did their work.
 4                 THE WITNESS:  Yeah.  And those were
 5  subsequently resurveyed as well.  But I haven't seen
 6  any evidence that that affected the Verde.
 7                 COMMISSIONER ALLEN:  Okay.  Thank you.
 8                 THE WITNESS:  Uh-huh.
 9                 CHAIRMAN NOBLE:  Mr. McGinnis.
10  BY MR. MCGINNIS:
11      Q.    And just to come back to where we were at,
12  again, is it your opinion, as a professional historian,
13  that this survey and patent information is a piece of
14  evidence, but not necessarily legally determinative on
15  its own of navigability?
16      A.    That's correct.
17      Q.    Let's go to Slide 28.
18            Slide 28 says Descriptions of the Verde River
19  in Government Reports and Documents.
20            Does the next section of your PowerPoint deal
21  with other government documents that you looked at as
22  part of your work?
23      A.    That's correct, and I have some background
24  information before we get to the specific examples.
25      Q.    Were there any particular federal agencies
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 1  that were especially important in your research?
 2      A.    The two most important federal agencies
 3  dealing with water or rivers would have been the U.S.
 4  Geological Survey and the Reclamation Service, which
 5  today is the Bureau of Reclamation.
 6      Q.    And why did you find those two agencies'
 7  documents particularly important?
 8      A.    Because both agencies were heavily involved
 9  in the development of water resources in the American
10  West.
11            But there were other agencies as well that
12  had records; the Secretary of the Interior, which is
13  sort of the parent agency to the Geological Survey and
14  the Bureau, had records, but they were essentially
15  duplicative of records by the Geological Survey and the
16  Reclamation Service.  And, also, what was then the
17  Office of Indian Affairs had records relating to the
18  Verde because of the Reservations along the Verde.
19      Q.    Okay.  In general, what did the agency
20  records you looked at show about the Verde?
21      A.    In general, they consistently portrayed the
22  Verde River as being nonnavigable in terms of the
23  descriptions that they offered of the river.
24      Q.    And, again, are these part of the totality of
25  evidence and documents that you looked at in coming to
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 1  your opinion?
 2      A.    Yes, they are.
 3      Q.    Did you review documents in addition to those
 4  that you're going to talk about in your PowerPoint?
 5      A.    There are many more of the descriptions of
 6  these at federal agencies in my actual report.  These
 7  are just examples.
 8      Q.    Let's go to Slide 29 then.
 9            Slide 29 talks about the 1872 Wheeler survey.
10  Can you tell us about the significance of that?
11      A.    The U.S. government sent George M. Wheeler to
12  obtain topographical information about Arizona and
13  Nevada in 1872 and to assess the region's resources,
14  its climate, and other qualities that might affect
15  homesteading or people traveling through the region.
16            And after he had completed an exploration,
17  Wheeler submitted a report to Congress, which contained
18  a daily log of his journey, as well as descriptions of
19  various subjects.
20            In the report, Wheeler mentioned several
21  streams in Arizona, including the Verde, the Gila, and
22  the Salt; but Wheeler did not describe any of these
23  rivers as being navigable, although navigability was
24  certainly a characteristic that he would have
25  described, based on his comments that he made about the
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 1  Colorado River being navigable.
 2            Under a section entitled Means of
 3  Communication, Wheeler noted that navigation -- I seem
 4  to be missing a page here.  Oh, here we go.  Noted that
 5  navigation on the -- no, I'm missing a page.
 6      Q.    Well, is what you have here on Slide 29 an
 7  excerpt from the Wheeler survey?
 8      A.    Yes.  This slide itself has his comment,
 9  which says "One of the urgent wants felt in the
10  promotion of our mining industry is that of increased
11  and cheapened inland transportation.  River
12  transportation upon our western coast is, to a great
13  extent, a failure, as beyond the Columbia and the
14  Colorado Rivers, that furnish somewhat irregular
15  avenues of connection with the interior, no streams of
16  considerable magnitude exist; river transportation,
17  even in this very American age, loses its great power
18  when pitted against the railroads."
19      Q.    So as a general matter, what does this quote
20  from Wheeler mean to you for purposes of navigation or
21  navigability?
22      A.    Well, he basically was saying after having
23  explored the area, that he thought that the only rivers
24  that would be useful for navigation were the Columbia
25  and the Colorado.
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 1      Q.    Flip to Slide 30.
 2                 COMMISSIONER ALLEN:  Mr. Chairman?
 3                 CHAIRMAN NOBLE:  Mr. Allen.
 4                 COMMISSIONER ALLEN:  In this particular
 5  case, railroads were built in the 1870s, roughly.
 6                 THE WITNESS:  The Transcontinental was
 7  built in the 1860s.
 8                 COMMISSIONER ALLEN:  Right.  And so the
 9  access to railroad traffic was much greater than it was
10  to the rivers, except for the fact that the rivers ran
11  through -- like the Gila, ran through certain places
12  where they could have been used, but you're assuming
13  that navigability was based for commercial purposes
14  related to ore transport to -- or nonnavigability in
15  that case, was due to the fact that they couldn't carry
16  heavy loads of materials down the river, is that not
17  so?
18                 THE WITNESS:  The same way that the
19  railroads could, you mean?
20                 COMMISSIONER ALLEN:  Yes.
21                 THE WITNESS:  That's probably true, yes.
22                 COMMISSIONER ALLEN:  So that doesn't
23  mean that some type of commerce of lesser degree could
24  have been effective on the rivers at that time?
25                 THE WITNESS:  That's true.
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 1                 COMMISSIONER ALLEN:  Okay.
 2                 THE WITNESS:  And I'm just reporting
 3  what Mr. Wheeler was saying in his opinion of --
 4                 COMMISSIONER ALLEN:  I understand.
 5                 THE WITNESS:  -- the rivers versus the
 6  railroads.
 7                 COMMISSIONER ALLEN:  I understand.
 8  Thanks.
 9                 THE WITNESS:  Uh-huh.
10  BY MR. MCGINNIS:
11      Q.    Okay.  Where are we at?  We're on Slide 29,
12  right?  Let's go to Slide 30.
13            Slide 30 relates to the Twelfth Annual Report
14  of the U.S. Geological Survey in 1891; is that right?
15      A.    Yes.  It described the Salt and the Verde,
16  the Hassayampa, the San Pedro, and the Agua Fria Rivers
17  as sources of potential irrigation water.  And the
18  quotation says "Water is derived from the Gila River
19  and its tributaries," and the Verde was a tributary,
20  "by means of canals and ditches, which distribute it to
21  the fields of each farmer.  These streams fluctuate
22  greatly, being at times subject to sudden floods,
23  especially during the summer rains, when they often
24  sweep out bridges, dams, and canal head works, while at
25  other times they may diminish until the water almost
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 1  disappears."
 2      Q.    Okay.  Moving on to Slide 31.
 3            This deals with a different U.S. Geological
 4  Survey report, 1897 and '98; is that right?
 5      A.    That is correct.
 6      Q.    And what is the significance of this
 7  particular report?
 8      A.    Well, the author of this report, which was
 9  from the U.S. Geological Survey to the Secretary of the
10  Interior, wrote that the bed of the Verde River at
11  McDowell station, which is about a half mile above the
12  stream's mouth, quote, is similar to the one of Gila
13  River-sandy and liable to change during a slight
14  rise... The bed of the river evidently changed during
15  the last freshet, scouring out the channel... The river
16  fluctuated in this channel until August 23rd.
17      Q.    Okay.  And this is an observation that a
18  federal government official made about the Verde River;
19  is that correct?
20      A.    That's correct.
21      Q.    Slide 32.  This is -- I'll wait until you get
22  there.
23            This is the USGS Water Supply Paper No. 73
24  from 1903; is that right?
25      A.    That's correct.
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 1      Q.    What's the significance of this, in your
 2  opinion, as a professional historian?
 3      A.    This is just another description by a federal
 4  official who had played a role dealing with water
 5  resources, and he's observing about the Verde River,
 6  quote, Verde River drains the central portion of
 7  Arizona, and the Upper Salt River the east central
 8  portion.  Both streams are more or less torrential in
 9  character, the combined flow dwindling at times to
10  about 100 cubic feet per second, and at other times
11  reaching a volume more than one hundred times as
12  great... The greater portion of the basin, however, is
13  of a mountainous character, being cut with profound
14  canyons and dotted by rugged mountains...
15      Q.    Okay, and this description, again, is from
16  1903.  It's a little bit later in time than some of the
17  earlier ones we talked about?
18      A.    Yes.
19      Q.    Slide 33.  Is that another 1903 document; is
20  that correct?
21      A.    This is another 1903 document written by
22  Frederick Newell, who was then an employee of the
23  Geological Survey, but he later became the head of the
24  Reclamation Service.
25      Q.    And what does Mr. Newell say about the Verde?
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 1      A.    He reported, quote, that the, quote, channel
 2  of the Verde River, and I'm inserting the "of the Verde
 3  River" part, is similar to that of the Salt River-sandy
 4  and liable to change during a slight rise.
 5      Q.    And you inserted "of the Verde River," the
 6  language there, but was that part of a bigger
 7  discussion about the Verde?
 8      A.    Yes.
 9                 COMMISSIONER ALLEN:  Mr. Chairman,
10  question.
11                 CHAIRMAN NOBLE:  Yes, Mr. Allen.
12                 COMMISSIONER ALLEN:  That same comment
13  could very well be made of the Colorado River, could it
14  not.
15                 THE WITNESS:  Yes.
16                 COMMISSIONER ALLEN:  Okay.  That's all I
17  wanted to point out.
18  BY MR. MCGINNIS:
19      Q.    Slide 34, and this is a 1914 document
20  relating to Horseshoe Reservoir; is that correct?
21      A.    Yes.  In 1914 there was controversy over the
22  possible construction of Horseshoe Reservoir on the
23  Verde River.
24      Q.    And just for a second, the Horseshoe that we
25  know wasn't built until decades later; is that correct?
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 1      A.    That's right, but there were discussions
 2  about building it considerably earlier.
 3      Q.    Okay.  Go ahead.
 4      A.    The early controversy over the possible
 5  construction of Horseshoe Reservoir on the Verde was
 6  especially revealing in relation to the navigability or
 7  nonnavigability of the Verde.
 8            For example, in 1914, Reclamation Service
 9  Engineer F.W. Hanna wrote regarding why Horseshoe
10  Reservoir should not be built, and this is his opinion:
11  Quote, There are several years in which there would be
12  absolutely no water available for storage.  Moreover,
13  in the series of years from 1896 to 1904, inclusive,
14  there are four years, three of which are consecutive,
15  in which there would be no water supply for storage in
16  the Horseshoe Reservoir, and there would be very little
17  available water for the whole period of nine years.  It
18  appears, therefore, that the water supply even though
19  the Horseshoe Reservoir is not constructed for the Salt
20  River Project would be very unreliable for additional
21  lands which would have to depend upon this source of
22  supply alone.
23            And I'm commenting here not so much about the
24  supply of irrigation water, but, rather, about what his
25  assessment was of the dependability of flows being in
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 1  the river.
 2      Q.    And were you here for Mr. Hjalmarson's
 3  testimony yesterday?
 4      A.    Yes, I was.
 5      Q.    Do you recall him talking about the fact that
 6  the existing Horseshoe Reservoir doesn't fill very
 7  often?
 8      A.    I do remember that.
 9      Q.    Slide 35 is a report, 1905 report, from the
10  U.S. Indian Service; is that right?
11      A.    That's correct.
12      Q.    Can you tell us what this report means for
13  purposes of navigability?
14      A.    This is a report to the Secretary of the
15  Interior on irrigation at Camp McDowell Indian
16  Reservation in 1905, and the Indian Service inspector,
17  W.H. Code, commented on the impact of flooding on the
18  channel of the Verde River.
19            Quote, The narrow valley of the Verde River
20  embraced within the boundaries of this reservation has
21  a steep gradient toward the river, and the Jones Canal,
22  and then I inserted the phrase "which served the
23  reservation," winding its way around the base of the
24  foot hills for a distance of nearly sixty miles,
25  intercepts many --
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 1      Q.    Sixty or six?
 2      A.    I'm sorry?
 3      Q.    You said sixty.
 4      A.    Oh, six, I'm sorry, intercepts many drainage
 5  lines, which, in times of heavy storms, run vast
 6  quantities of water which sweep out canal banks and
 7  fill sections of the ditch with a heavy sand deposit.
 8  To further increase the difficulties, the banks of the
 9  Verde River at the head of the ditch have suffered
10  great erosion...and the river channel seems to have
11  scoured down to a considerable depth, leaving the
12  present canal grade elevated at a distance of several
13  feet above the grade of the river.
14      Q.    And, again, is this another observation by a
15  federal official about the Verde River around the turn
16  of the century?
17      A.    Yes.
18      Q.    Slide 36.
19            In addition to looking at the government
20  documents, did you also look at other documents and
21  newspaper articles?
22      A.    Yes, and this section addresses that.  And I
23  did want to make one comment about historical newspaper
24  articles before we get to the specifics.
25      Q.    Okay.
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 1      A.    Newspaper articles in the American West in
 2  the 19th and early 20th century were notoriously
 3  booster-type articles, because the communities that
 4  were being established wanted to attract other
 5  newcomers to come to them.  As a result, newspaper
 6  articles describing a particular community boasted
 7  about the attributes of that community, meaning did
 8  they have good stores, did they have good religious
 9  institutions, did they have railroad service or wagon
10  roads.
11            And, as a result, had newspaper articles in a
12  particular community near the Verde believed that the
13  Verde was useful for navigation, they undoubtedly would
14  have pointed that out.
15      Q.    And in your analysis, you looked at those
16  newspaper articles, though, right?
17      A.    Yes, and I have many more in my report than I
18  am using here.
19      Q.    And as a professional historian, is it common
20  for historians to look at newspaper articles, even
21  though they realize there could be some slant to them
22  at times?
23      A.    Yes.
24      Q.    Slide 37.
25            This is not a newspaper article, right?
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 1      A.    No, this is one of the, quote, miscellaneous
 2  documents, unquote.
 3      Q.    This says 1865 Arizona Territorial
 4  Legislature.
 5      A.    Yes.
 6      Q.    Can you tell us what this slide deals with?
 7      A.    As early as 1865, the Arizona Territorial
 8  Legislature, meeting in its Second Session, reached the
 9  conclusion that the Verde River was not navigable.  The
10  legislators passed, on December 28th, 1865, a, quote,
11  Memorial Asking Congress for an Appropriation to
12  Improve the Navigation of the Colorado River.
13            What they wanted was $150,000 to remove
14  obstacles such as sandbars, snags, boulders, and other
15  obstructions from the Colorado's bed; but as part of
16  that petition to Congress, they specifically stated the
17  Colorado River is the only navigable water in this
18  territory.
19            My take on this is that, presumably, inasmuch
20  as the legislature were representatives of all of the
21  citizens living in Arizona, the legislators probably
22  knew what they were talking about, at least in 1865.
23      Q.    Okay.  Slide 37.
24            This a newspaper article, correct?
25      A.    Yes.  This is an article from the Prescott


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1536


 1  Weekly Journal-Miner on August 8th, 1874.
 2      Q.    What does the article say that's significant
 3  for purposes of what we're doing here today?
 4      A.    It's a description of an individual or two
 5  individuals dealing with an aspect of the Verde River
 6  and its unpredictability.
 7            Quote, Albert Jackson and another man arrived
 8  here recently -- "here" meaning Prescott -- from the
 9  Verde River and say that while hunting and fishing
10  below the settlements on said stream they were driven
11  from the narrow bottom lands by a great rise in the
12  river, which rise was caused by a water-spout or
13  cloud-burst.  They say that the river rised about fifty
14  feet in a short space of time.
15      Q.    Okay.  Slide 39, is that another newspaper
16  article?
17      A.    This is also from the -- this is from a
18  different paper, the Weekly Arizona Miner, and another
19  descriptive comment about the Verde River.
20      Q.    This is in 1875?
21      A.    January 22nd, 1875.
22      Q.    Okay.  What do they say about the Verde?
23      A.    "The Rio Verde River commenced rising
24  yesterday morning, and rose three feet during
25  yesterday.  This morning the angry torrent is rushing
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 1  southward with terrific force and the muddy water has
 2  overflowed the meadows, making it too dangerous to ford
 3  or attempt to cross."
 4      Q.    Slide 40, is this another newspaper article,
 5  this one from 1875?
 6      A.    This is the Weekly Arizona Miner, April 2nd,
 7  1875.
 8      Q.    And we have the text of the article up here.
 9  Can you just summarize what it says?
10      A.    It talks about a couple of individuals who
11  were attempting to cross the river in a wagon, and they
12  found more water in the river than they could, quote,
13  navigate, unquote, for their wagon.  So they abandoned
14  the wagon and team and swam to the nearest shore, and
15  the horses were washed down the river, where they
16  actually, the horses, were -- managed to survive as
17  well.  But they lost a lot of their gear in the
18  process.
19      Q.    Slide 41, is that another newspaper article?
20      A.    This is another article, September 24, 1875,
21  in the Weekly Journal-Miner.
22      Q.    Why don't you go ahead and read this one.
23      A.    Yeah, I think this one is particularly
24  important.  I mentioned the booster-like nature of
25  newspapers, and this is a good example of that.
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 1            Although there were an extremely large number
 2  of news stories throughout the years before Arizona's
 3  statehood in 1912 about other Verde River floods,
 4  several of which, by the way, led to drownings, the
 5  articles also appeared describing other aspects of the
 6  Verde River; for example, the one about the wagon that
 7  we just dealt with.
 8            And in this particular case, this was an
 9  article that was published because people had been
10  writing to the newspaper asking for information about
11  different communities along the Verde River, and the
12  editor here was attempting to answer their questions.
13            He said, "Our mountains contain fine, clear
14  gravel-bottomed streams and lakes, valleys of great
15  beauty and varying in the length and width spread out
16  in every direction among the mountains.  The
17  San Francisco or Verde River and the Colorado
18  Chiquito," which he identifies as the Little Colorado
19  or Flax River, "together with the Great Colorado and
20  its wonderful Cañon, are the most important rivers of
21  the Yavapai."
22            And this is where he offers his opinion about
23  navigability:  "but there is no navigable water in the
24  county; all freight is moved by large trains of pack
25  mules or heavy wagons drawn by from four to twenty
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 1  mules," and I think this helps explain the significance
 2  of roads that ran adjacent to rivers as well.
 3      Q.    And, again, this is just one piece of the
 4  evidence that you looked at in coming to your opinions?
 5      A.    One of many, yes.
 6      Q.    Slide 42 is another newspaper article, this
 7  time from 1889, right?
 8      A.    This is the Prescott Weekly Journal-Miner,
 9  October 16, 1889.  This was a discussion about building
10  a dam on the Verde River.
11            Quote, The above-named -- the name of the dam
12  was the Etta, E-T-T-A.  The above-named dam,
13  constructed for the purpose of raising the Verde River,
14  to supply water to the Etta mill, two miles below, was
15  finished last Saturday, October 5th.  All the gates
16  were closed, and for the first time there was no Verde
17  River running below.  No leaks were to be seen, and the
18  works were all pronounced first-class in every respect.
19  To relieve the pressure and prevent water from flowing
20  over the dam, a sluiceway with two gates is built in
21  the middle of the river.  The gates are shut sufficient
22  to send water enough down the ditch to supply the mill.
23            But even though the dam was completely
24  blocking the river, nobody -- there is no information
25  in this newspaper article or any other ones nearby that
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 1  anyone was complaining about this dam blocking
 2  navigability on the river.
 3      Q.    Slide 43.  This is another newspaper article
 4  from 1896.
 5      A.    February 19th, 1896, the Weekly
 6  Journal-Miner, and it's a description about how
 7  dangerous the floods were on the Verde River.
 8            Quote, Some dark morning you here a roar like
 9  a mighty wind tearing through a forest, and here it
10  comes - a solid head of water - swift by reason of its
11  great incline, and dark with the soil of ranchers'
12  valuable land.  Then, when it falls, the work of
13  destruction still goes on.  The high banks, having
14  become saturated, crumble from beneath, and day and
15  night one can hear the sound of large portions of land
16  falling into the water.  I tell you this quiet little
17  Verde River is a brilliant deception.  Every flood we
18  have it changes its current.  One year it ripples up
19  against this side, and next it purrs and murmurs its
20  deceptive little song clear across on the other side,
21  and so back and forth, back and forth, always demanding
22  a toll, and taking it too, with a lavish and liberal
23  hand.  The great question now when one wants to buy a
24  ranch is, will the river take it?  This too is the
25  question in locating irrigation ditches, everything
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 1  must be put as far out of the way of the river as
 2  possible.
 3      Q.    And the newspaper articles we just talked
 4  about, the several articles in the last few slides,
 5  those are just a few of the articles you looked at; is
 6  that right?
 7      A.    There are many more in my report itself that
 8  are a variance on the same thing.
 9      Q.    Okay.  Slide 44.
10            In addition to looking at the documents that
11  you describe, did you also find some historical
12  photographs of the Verde in part of your work?
13      A.    Yes, and that was part of the reason for the
14  revision of the earlier report, because it was easier
15  to find historical photographs now, because of online
16  resources, than it had been previously.
17      Q.    Okay.  Let's go to Slide 45, which is one of
18  the photographs you found.  Can you tell us about that
19  one?
20      A.    I just wanted to add one more general
21  comment, if I could, about the photographs.
22      Q.    Sure.
23      A.    All of the photos that appear in this
24  section, again, are examples, and there are others in
25  my report.  But all of the photos were personally
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 1  obtained by me, either with a research assistant or by
 2  myself.
 3      Q.    Okay.  Slide 45.
 4      A.    This is a man on horseback crossing the Verde
 5  River.  The date and the site are unknown, but you can
 6  clearly see the shallow water.  And this is from the
 7  Jerome Historical Society in Jerome, Arizona.
 8      Q.    And you don't know the date on this one?
 9      A.    No.  It wasn't identified at the Jerome
10  Historical Society either.
11      Q.    Okay.  Slide 46, another photograph?
12      A.    This is a photograph of prehistoric ruins at
13  the confluence of the Verde River in Oak Creek in 1880.
14  The source was the Fort Verde State Historic Park in
15  Camp Verde, Arizona.
16            One of the things I think you should probably
17  note on this is that there are possibly riffles that
18  appear right here and, also, some other ones that
19  appear right there a little further upstream.
20      Q.    Again, I think we've seen this photograph
21  before, in December maybe.
22      A.    Yeah, I can't remember.  Maybe it was
23  Mr. Fuller who used it.  I'm not sure.
24      Q.    Slide 47 is another photograph.  This says
25  "Stereographic photo of the Verde River."  Can you tell
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 1  us what a stereographic photograph is?
 2      A.    These were sort of the rage in the late 19th
 3  century.  They were similar to the toy that we grew up
 4  with where the image was taken by two slightly
 5  off-centered cameras to approximate what your eyes
 6  would see as three-dimensional, and then the photo
 7  would be put together, and when you look through a
 8  viewer with this particular card in it, you would see a
 9  3-D image of the Verde River.
10      Q.    And what does this photograph show?
11      A.    This particular photograph shows dual
12  channels and sandbars, and, again, both pictures are
13  essentially the same.  It was intended to be
14  stereographic.  But you can see a secondary channel
15  that I believe starts up here and then comes down
16  there.  And you also see a gravel bar here and another
17  one and some riffles right in there.
18            This is from the Sharlot Hall Museum in
19  Prescott, Arizona.
20      Q.    Okay.  Slide 48 is another photograph, right?
21      A.    Yes.  This one is also from the Sharlot Hall
22  Museum, approximately 1880.  And, again, you can see
23  the riffles in the river here, and both images are
24  essentially the same on either side.
25      Q.    Okay.  Slide 49 is another set of


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1544


 1  photographs, right?
 2      A.    Yes.  This one is also from Sharlot Hall
 3  Museum.  It's also around 1880.  It's a couple of
 4  horses with a rider crossing the Verde River.  The site
 5  is unknown.
 6      Q.    Okay.  Slide 50, is that another photograph?
 7      A.    This is a photograph.  The source is the Fort
 8  Verde State Historic Park.  It shows residents, I'm
 9  assuming from Camp Verde, on a sand or a gravel bar in
10  the river around 1885, and the quality is not very
11  good, but you can also see some riffles in it here.
12                 COMMISSIONER ALLEN:  Mr. Chairman,
13  question.
14                 CHAIRMAN NOBLE:  Yes.
15                 COMMISSIONER ALLEN:  Is that above or
16  below Camp Verde?
17                 THE WITNESS:  It's not identified in the
18  source.
19                 COMMISSIONER ALLEN:  Okay.
20                 THE WITNESS:  If it had -- if they had
21  had had in the archival listing where it was located, I
22  would have included that.
23  BY MR. MCGINNIS:
24      Q.    Slide 51, this is another photograph that I
25  think we did have quite a bit of discussion with
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 1  Mr. Fuller with.  What's the basis?  Where did you get
 2  this photograph?
 3      A.    This copy came from the Fort Verde State
 4  Historic Park in Camp Verde, Arizona, and it shows a
 5  couple of men in a small boat on the Verde River.  The
 6  Fort Verde State Historic Park did not identify the
 7  location of where the boat was.  It was my recollection
 8  there was quite a bit of discussion about where the
 9  location might have been based on various, perhaps, as
10  Mr. Fuller's experience on the river.  I'm not sure,
11  though.
12      Q.    But the original source that you got this
13  photograph from doesn't say where it is?
14      A.    No.  That's correct.
15                 MR. BREEDLOVE:  I've got a question
16  about that slide.  Is that a line that's across the
17  river there, just up from the boat?  You can kind of
18  see it.  Or is that just a scratch on the picture?
19                 THE WITNESS:  I would assume it's a
20  scratch on the picture.  I don't know for sure.
21  BY MR. MCGINNIS:
22      Q.    Breedlove's got better eyes than I do,
23  because I didn't see that.
24                 CHAIRMAN NOBLE:  Mr. Breedlove has no
25  idea what we're talking about with a stereograph.
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 1                 MR. BREEDLOVE:  I've never seen one in
 2  person, but I paid attention to these.
 3                 CHAIRMAN NOBLE:  I've heard stories.
 4                 MR. MCGINNIS:  I carried one around the
 5  country when I was a child facing backwards in the back
 6  of a station wagon.
 7  BY MR. MCGINNIS:
 8      Q.    Is that all you have to say about Slide 51?
 9      A.    Yes.
10      Q.    Slide 52, is that another photograph that
11  actually also shows up on the cover of your report,
12  right?
13      A.    That's correct.
14            This is also from the Fort Verde State
15  Historic Park.  This one, they did identify it as being
16  at Cottonwood Ford near Fort Verde, although the date
17  is approximately 1885, and it shows cattle walking
18  across a gravel bar in the river.  Also, some of them
19  are standing in the water.
20      Q.    Slide 53, is that another photograph that you
21  located?
22      A.    This is, yes, a photograph that I located at
23  Arizona State University in Tempe.  It's the Verde
24  River near Clarkdale in March 1914, and it clearly
25  shows riffles in the river here, and I'm thinking this
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 1  is a split in the channel there as well.
 2      Q.    Slide 54 is another photograph we've seen
 3  before in this proceeding, right?
 4      A.    Yes.  This is from the Jerome Historical
 5  Society, a photograph that I obtained this copy from.
 6  This is cars fording the Verde River near Bridgeport in
 7  1914, according to the Historical Society's records.
 8      Q.    Okay.  How about Slide 55?
 9      A.    This is also another photograph from the
10  Jerome Historical Society.  It's the Verde River flood
11  on January 28th, 1916.
12      Q.    Okay.  Does this say where it's at?
13      A.    No, it is not identified precisely.
14      Q.    What about the writing there on the bottom of
15  the photograph; what's that say?
16      A.    Oh, United Verde Copper Company's smelter.
17      Q.    Is this Clarkdale?
18      A.    Yes, Clarkdale.  Thank you.
19      Q.    Even I could see that.
20            Slide 56, another photograph?
21      A.    This is a photograph from the U.S. National
22  Archives Branch in Denver, Colorado.  I obtained my
23  copy there.  This is the proposed Horseshoe Dam site
24  around 1920, and you can clearly see that there's a
25  dual channel here and some shallow water and a gravel
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 1  bar.  This is from the records of the Bureau of
 2  Reclamation at the National Archives Branch.
 3      Q.    Okay.  Slide 57 is another photograph, right?
 4      A.    Yes.  This is the Camp Verde dam site.
 5  Again, this is from the records of the Bureau of
 6  Reclamation, which at the time was conducting studies
 7  where they might build dams on the Verde.  It's from
 8  the U.S. National Archives Branch in Denver, and you
 9  can clearly see that there are riffles and a very
10  shallow channel right in through here.
11      Q.    Okay.  Slide 58?
12      A.    Again, this is the Camp Verde dam site around
13  1920.  It's from the records of the Bureau of
14  Reclamation in Denver at the National Archives Branch
15  there, and you clearly can see the rough channel there.
16  Perhaps someone who is more familiar with boating on
17  the Verde than I am, but I'm thinking that maybe this
18  might be near Verde Falls.
19      Q.    Okay.  Slide 59 is another photograph from
20  1932, right?
21      A.    This one's somewhere in the lower Verde
22  River, 1932.  The source was the Arizona Historical
23  Society in Tucson, and you can see gravel bars and
24  riffles and so on in the photograph.
25      Q.    Slide 60, another photograph?
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 1      A.    Another photograph, site unknown on the Verde
 2  River around 1932.  It's from the Arizona Historical
 3  Society in Tucson, and you can see the shallow channel
 4  and riffles and so forth in there.
 5      Q.    Slide 61, what's that?
 6      A.    This is a photograph from the records of the
 7  Bureau of Reclamation at the National Archives Branch
 8  in Denver that I obtained there.  The notations were on
 9  the photograph.  They're not anything that I did or
10  anybody else did, other than, I guess, somebody in the
11  Bureau of Reclamation Office.
12            And this was part of the examination of the
13  Verde River for possible dam sites, and the author, the
14  photographer or an engineer has drawn in where
15  different dam sites might take place.  You can see the
16  narrow channel, and I think this is a gravel bar over
17  here and so forth.
18      Q.    Okay.  Let's move on to Slide 62.
19            In addition to your work on the Verde, have
20  you, in the context of your work on the different
21  rivers for the Commission, also taken a look at
22  historical navigation on the Colorado River?
23      A.    Yes.  I thought it would be useful just to
24  include some sort of information, primarily
25  photographs, about what types of watercraft were used
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 1  on a river that was navigable; and that's what this
 2  section of the report deals with.
 3      Q.    Okay.  Slide 63, does that relate to some
 4  research you did regarding Lieutenant J.C. Ives on the
 5  Colorado?
 6      A.    Yes.  Ives had been sent in the mid 1850s to
 7  investigate the navigability of the Colorado River.  He
 8  provided a written report to Congress and later noted
 9  that the Colorado was extremely difficult to navigate
10  because, as he wrote, quote, the channel is exceedingly
11  circuitous and constantly shifting.
12            And these were characteristics, also, that
13  had been describing the Verde River.
14            He also noted the repeated presence of
15  sandbars and shoals, but he added, quote, boats rarely
16  make a trip between tide water and Fort Yuma without
17  grounding many times a day.  By working them about in
18  the shifting sand...and as a last resort, by lightening
19  the boat of the cargo, these shoals may always be
20  passed with more or less labor.
21      Q.    This was in the mid 1800s?
22      A.    He did the study in the mid 1850s and then he
23  reported to Congress.
24      Q.    And his boat, that boat was pretty large,
25  right?
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 1      A.    Yes.  This is the boat that he took on his
 2  expedition.  The boat Explorer it was called.
 3      Q.    Okay.  Slide 64, is that another depiction of
 4  the Ives expedition?
 5      A.    This is a drawing of the Ives exploration of
 6  the Colorado, and here, because the river is so
 7  shallow, the men are lining the boat by pulling on a
 8  rope attached to the boat to bring it up the river
 9  through the rapids.
10      Q.    Slide 65 then, is that a photograph of
11  Mr. Powell?
12      A.    Yes, John Wesley Powell made, as everyone
13  knows, two expeditions through the Grand Canyon; the
14  first in 1869, and then again in 1871 to '72.
15            He made it clear after his first trip that
16  while he had survived the experience, the multitude of
17  rapids and other obstacles along this portion of the
18  Colorado River made it hardly practicable as a possible
19  water-based access to the interior of North America.
20            And, in fact, his experiences and those of
21  his crew on the first trip proved to be so frightening
22  that several crew members opted to climb out of the
23  canyon, where they were subsequently killed by Indians.
24      Q.    So they had problems navigating even on the
25  Colorado in the mid 1800s; is that right?
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 1      A.    That's correct.  And it's my understanding
 2  that the Colorado River carries considerably more water
 3  than the Verde.
 4      Q.    Okay.  Slide 66 then.  Is this more of the
 5  Powell expedition?
 6      A.    This is another view of the Powell
 7  expedition, and if you notice, tied onto the boat is an
 8  armchair, and that's where John Wesley Powell would sit
 9  to direct the expedition as they went through the
10  rapids on the Colorado River.
11            The second expedition, by the way -- the
12  first expedition he did not bring a photographer, but
13  these photographs we're looking at now were from the
14  second expedition, where he did bring a photographer.
15      Q.    His boat looks like it's substantially
16  smaller than the Ives boat; is that right?
17      A.    Yes.
18      Q.    Okay.  Slide 67 then.
19      A.    This is Powell's crew with their dories in
20  the Grand Canyon in 1871 to '72.  It's from the
21  National Park Service online photo collection.
22      Q.    Okay.  Slide 68.  This is another photo of
23  the Powell trip?
24      A.    This is another photo of the Powell trip.
25  You can see in the middle of the photograph one of his
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 1  boats and an individual, and is this from the Library
 2  of Congress in Washington, D.C.
 3      Q.    Okay.  Slide 69, what's that?
 4      A.    This is another one of a stereograph types of
 5  photographs, which, as I indicated, were a very popular
 6  type of photograph in the late 19th and early 20th
 7  century, and it's the Powell expedition through the
 8  Grand Canyon.  It doesn't say exactly where.  But,
 9  again, you can see Powell's armchair; and if you look
10  on the left-hand side of the armchair, that's actually
11  a life preserver that's attached to the arm of the
12  chair.
13      Q.    And just in terms of technology, the chair
14  looks like something he got maybe from his dining room
15  table?
16      A.    Yeah.  It's a regular armchair that's latched
17  on.
18      Q.    Slide 70.
19      A.    This is one of Powell's boats going through
20  the rapids in the Grand Canyon, and it's from the
21  National Park Service online photograph collection.
22      Q.    Slide 71.
23      A.    This one doesn't have anything to do with
24  navigability, but I just like the photograph.  It's
25  Powell's camp, first camp, going through the Grand
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 1  Canyon.
 2      Q.    Slide 72 then.
 3      A.    There was another expedition that also went
 4  through the Grand Canyon about the same time that
 5  Powell was going down through the Grand Canyon, not
 6  going up through the Grand Canyon.  But this is a
 7  boating expedition going upriver as Powell was going
 8  down through the Grand Canyon, and this was commanded
 9  by George M. Wheeler.  And he had been sent by Congress
10  to explore the American West and make topographic maps,
11  as well as to note other characteristics of the area.
12  And they were also supposed to locate the head of
13  navigation on the Colorado River.
14            Wheeler's expedition started from Camp Mohave
15  in Arizona Territory on September 15th, 1871, using
16  small rowboats.  And they made it upstream to the mouth
17  of Diamond Creek, often having to portage around
18  rapids, and they covered 260 miles going upstream in
19  31 days.  And this is a photograph of George Wheeler's
20  expedition leaving Camp Mohave in 1871.
21      Q.    Okay.  Slide 73.
22      A.    This is a stereographic photograph of the
23  Wheeler expedition up the Colorado River at Black
24  Canyon, approximately where Hoover Dam is, and this is
25  from the Library of Congress in Washington.
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 1      Q.    Slide 74, is that another photograph?
 2      A.    This is another photograph of the Wheeler
 3  expedition at what was called Camp Big Horn, and you
 4  can see the boats on the beach right here.
 5      Q.    Okay.  Slide 75, does that slide set forth
 6  your summary of your conclusions regarding navigability
 7  of the Verde River?
 8      A.    Yes, it does.
 9      Q.    Could you tell us those?
10      A.    I examined multitudes of historical documents
11  describing the Verde River at many points in time, both
12  before and near Arizona statehood in 1912.  I looked at
13  a wide spectrum of published and unpublished sources,
14  most of which were primary in nature, including U.S.
15  government and state and territorial materials,
16  historical newspaper accounts, and other archival
17  records and photographs.
18            And it seems to me that from this wealth of
19  information, there's only one conclusion that could be
20  made, which was a conclusion reached by literally
21  hundreds of contemporaneous observers, either who
22  stated it directly or implicitly reached the same
23  conclusion; that the Verde River was not navigable or
24  susceptible of navigation on or before February 14th,
25  1912.
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 1            And I think it's important to note that this
 2  conclusion comes from literally hundreds of documents,
 3  maps, and illustrations created by people who knew the
 4  Verde River as it existed in their own time.  This was
 5  not a reconstruction of the past looking backward.  It
 6  was not a present-day view of boating on the Verde
 7  River superimposed on the past.  But this is what the
 8  people who were there actually at the time had to say
 9  about the Verde River.
10      Q.    So in your work, did you do any hydrologic
11  analysis?
12      A.    No, I did not.
13      Q.    Did you do any geomorphic analysis?
14      A.    No, I did not.
15      Q.    So what you did was looked at all the
16  historical documents; is that right?
17      A.    That's correct.
18      Q.    And the photographs?
19      A.    Yes.
20      Q.    Okay.  And you came to a conclusion based
21  upon that historical information?
22      A.    My conclusion is essentially that of the
23  contemporaneous witnesses; that they all seem to point
24  in the same direction; that the Verde River was not
25  navigable prior to or on February 14th, 1912.
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 1      Q.    And in terms of accumulating a wide variety
 2  of historical documents, synthesizing that information,
 3  and providing that to a court or another tribunal, is
 4  that what historians typically do?
 5      A.    Yes, it is.
 6                 MR. MCGINNIS:  I don't have any further
 7  questions.
 8                 CHAIRMAN NOBLE:  Does anyone have any
 9  questions for Dr. Littlefield?
10                 Well, then let's move on to lunch.
11                 We are going to take a break at this
12  time.
13                 (A recess was taken from 10:31 a.m. to
14  10:47 a.m.)
15                 CHAIRMAN NOBLE:  Are we ready?
16                 MS. HERNBRODE:  Yes, Mr. Chairman.
17                 CHAIRMAN NOBLE:  Then please proceed.
18
19                    CROSS-EXAMINATION
20  BY MS. HERNBRODE:
21      Q.    Good morning, Dr. Littlefield.
22      A.    Good morning.
23      Q.    And I hope to have, after lunch, my
24  technology worked out, but we're going to try to get
25  through it with your report and see how well we do.  So
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 1  if you would bear with me a little bit as I fumble, I
 2  appreciate it.
 3      A.    Okay.
 4      Q.    Okay.  On the Gila River you had not reviewed
 5  your previous work recently and so couldn't talk about
 6  many of the specifics of the research you conducted.
 7            Are we in the same boat on the Verde, or have
 8  you looked at your research more recently on this one?
 9      A.    The research, as I indicated in my direct
10  testimony, is essentially the same in this current
11  report as in the previous one.  I did not specifically
12  go back and -- well, when I prepared this April 3rd,
13  2014 report, I looked at the previous report and
14  basically just added to it in terms of the historical
15  newspaper articles and historical photos and so forth.
16      Q.    Okay.  So, well, let's talk a little bit
17  about your search terms.  You talk about that on Page 4
18  of your report, which you don't need to turn to unless
19  you want to reference it.
20            Did you search for the term boat?
21      A.    Boats?
22      Q.    Yeah, boat.
23      A.    In relation to --
24      Q.    In the newspaper article archive searches or
25  the photograph archive searches, did you search for the
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 1  word boat?
 2      A.    In newspapers it would have brought up
 3  literally millions of hits.
 4      Q.    So is that a no?
 5      A.    That's a no.
 6      Q.    Okay.  Did you search for the term canoe?
 7      A.    Same answer.
 8      Q.    Okay.  Trapper?
 9      A.    Same answer.  It would have been totally
10  wasted time to search those terms.  You need to be much
11  more specific to get things that are relevant to a
12  particular geographic area.
13      Q.    Well, can you limit geographic area and then
14  search for terms like that?
15      A.    You can certainly search for two different
16  keywords, but what you'll wind up getting there is
17  you'll wind up -- if you search for, for example, Verde
18  and boats, you'll wind up getting both boating
19  articles, as well as Verde articles.  So it essentially
20  enlarges the universe of possible hits.
21      Q.    Well, but, for instance, Chronicling America,
22  the online newspaper archive, you can select a state to
23  search in, and then search on a date range, and then
24  search for a boat, can you not?
25      A.    That's correct.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1560


 1      Q.    And you didn't do that?
 2      A.    I searched for Verde, for example, and it
 3  would have pulled up any articles related to boats on
 4  the Verde if the Verde was mentioned by name.
 5      Q.    Did you search for Perkinsville?
 6      A.    No, I did not.
 7      Q.    But you did search for Paradise Valley?
 8      A.    I don't recall specifically.
 9      Q.    If it says you searched for Paradise Valley
10  in your report, though, you feel pretty comfortable you
11  did that?
12      A.    I don't remember.
13      Q.    Okay.  Could you turn to Page 4?
14      A.    Yes, apparently I did.
15      Q.    Okay.  And you searched for Paradise Valley
16  even though the only connection to the Verde is that
17  the irrigation system for Paradise Valley came from the
18  Verde?
19      A.    This particular list of terms, first of all,
20  as I point out, I say that some of the terms -- so I'm
21  clearly not listing all of them here -- most commonly
22  used were, and these were terms that actually date back
23  to the first Verde River report that I did where I knew
24  very little about it.  So as I picked up terms as I
25  gradually increased my knowledge of the area, I added
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 1  other search terms.  But these are just examples.  It's
 2  not intended to be an all-inclusive list, and I frankly
 3  don't remember what search terms I used 15 years ago.
 4      Q.    Okay.  But you do remember what search terms
 5  you used in preparing this report?
 6      A.    Some of the ones that would have been listed
 7  here, but I probably would have focused primarily just
 8  on the word Verde.
 9      Q.    Okay.  Are you aware that the Verde has gone
10  by several different names in historic times?
11      A.    No, I'm not.  Well, there was one mentioned
12  in my PowerPoint, but I don't know any other previous
13  names.
14      Q.    Okay.  So you didn't search for the
15  San Francisco or Rio Azul?
16      A.    No, I did not.
17      Q.    Did you look at Chronicling America from the
18  Library of Congress?
19      A.    Yes.
20      Q.    And the Arizona Memory Project from the
21  Arizona Department of Library and Archives?
22      A.    Yes.
23      Q.    And you looked at photographs in SRP's
24  collection?
25      A.    Yes.
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 1      Q.    And you included demonstrative photos from
 2  that collection in Chapter 4?
 3      A.    Whatever is in Chapter 4 is whatever's there.
 4      Q.    Okay.  Well --
 5      A.    Let me qualify that.  The photographs that
 6  are in Chapter 4 were from the earlier versions of my
 7  report.  I did no further additional research at SRP.
 8      Q.    Okay.  So if you'll turn to Page 8 of your
 9  report, you say in the third paragraph down there,
10  "Copies of particularly demonstrative photos have been
11  reproduced in Chapter 4 of this report," correct?
12      A.    Where are you on Page 8?
13      Q.    Third full paragraph down, the paragraph
14  starts "The Salt River Project Archives."
15      A.    Oh, yes, I see it.
16      Q.    Okay.  Can you point out which photos in
17  Chapter 4 came from SRP?  Because I didn't find any.
18      A.    Then I guess I didn't reproduce any.
19      Q.    What would constitute, in your mind, a
20  relevant photo of the Verde River?
21      A.    The same qualities of the photos that I
22  reproduced in my PowerPoint and the other photos that
23  are in this particular report.
24      Q.    Which are?  Did you reproduce every photo
25  that showed the river?
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 1      A.    No, I did not.
 2      Q.    Okay.  Did you -- what were your
 3  qualifications for deciding whether a photo went in or
 4  not?
 5      A.    If it showed anything that would have shed
 6  some light on the navigability of the Verde River.
 7      Q.    So if -- I need some more details about that.
 8  I'm not sure I'm understanding what your qualifications
 9  are.
10            So were you looking for photos that showed
11  water?
12      A.    If it showed the channel of the Verde River
13  and I thought it was a useful illustration, then I
14  would have included it.
15      Q.    Okay.  So there may have been a lot of other
16  photos showing the channel of the Verde River you chose
17  not to include?
18      A.    Correct.
19      Q.    How about photos that showed boats; did you
20  include every photo you found that showed a boat?
21      A.    I don't recall that there were a lot of
22  photos showing boats.  There were at least two that I
23  showed in my PowerPoint, one of the boat tied up at the
24  flood at, I think it was, Clarkdale; and then there was
25  also the one that has been discussed in great detail of
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 1  the two soldiers.
 2            I don't know whether I -- if there were other
 3  boating photos or not.
 4      Q.    Did you look anywhere else for historic
 5  photography collections other than at SRP, State Parks,
 6  Prescott Historical Society, or the Arizona Historical
 7  Society?
 8      A.    I listed them all in one of the other earlier
 9  slides in my report, and I did not go to the Prescott
10  Historical Society.  I went to Sharlot Hall in
11  Prescott.
12      Q.    You're aware that Sharlot Hall is actually
13  the Prescott Historical Society?
14      A.    I didn't realize that, no.
15      Q.    So you didn't look for historic photography
16  collections from works of private photograph -- let me
17  try that again.
18            You didn't look for collections from private
19  photographers that may have operated in the Verde area
20  in the 1800s?
21      A.    If those photographs were available at a
22  public archive or a University or some other source, I
23  would have looked at them.
24      Q.    As a historian, I would imagine you have a
25  much greater ability to access primary manuscripts and
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 1  works than your average amateur researcher; is that
 2  correct?
 3      A.    I don't believe that is correct.  Pretty much
 4  anybody can do research at any archive with the
 5  permission of the archivist.  In most cases all you
 6  have to do is fill out a form stating who you are, show
 7  some identification, tell the archivist what you're
 8  interested in, and, generally speaking, they will allow
 9  you in.
10            That's certainly the policy at the National
11  Archives.  It's certainly the policy at the Arizona
12  State Archives.  It's the policy of pretty much any
13  University archive that I've ever been to.
14            So you don't have to be special in order to
15  get into these archives.
16      Q.    Huntington?
17      A.    The Huntington I did not go to.
18      Q.    So --
19      A.    Huntington is somewhat of an anomaly, in that
20  they do require letters of references and all kinds of
21  background checks and that sort of thing.
22      Q.    If I understand your testimony about primary
23  and secondary sources, your report itself is a
24  secondary source; is that correct?
25      A.    It would essentially be a secondary source,
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 1  yes.
 2      Q.    Is it common for historians to provide a list
 3  of works cited when they produce a paper?
 4      A.    The works cited are the works that appear in
 5  my footnotes.
 6      Q.    But you don't have a list at the end citing,
 7  listing all of the works that you cited?
 8      A.    It would have been redundant.  There would be
 9  no need to.
10      Q.    Do you think there's a difference between how
11  a farmer or a boater might describe a river?
12      A.    As I indicated in my PowerPoint and, also, in
13  my report, there are literally hundreds and hundreds of
14  documents with descriptions of the Verde River, either
15  implicitly or directly, and they all describe the river
16  in different ways depending on what they're doing and
17  how they are experiencing the river.
18            So the answer to your question is, yes, and
19  there would be many more as well.
20      Q.    Well, let's digress a little bit.  I actually
21  counted the people listed in your report, and there are
22  92 of them.  Does that surprise you?
23      A.    In the report?
24      Q.    Yes.
25      A.    I have no idea, but I'll take your word for
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 1  it.
 2      Q.    Okay.  So you would agree there's a
 3  difference between how a farmer or a boater might
 4  describe a particular river?
 5      A.    I would assume so.
 6      Q.    And there might be a difference between how
 7  an Easterner and someone who grew up here might
 8  describe a particular river?
 9      A.    I would assume that would be true as well.
10      Q.    Okay.  Let's talk a little bit about your
11  criteria for navigability.  If a river can be crossed
12  on foot, is it your opinion that that makes it
13  nonnavigable?
14      A.    I don't have an opinion on navigability.
15  What I'm offering here are the opinions of all the
16  historical characters who interacted with the Verde
17  River.
18            Cumulatively, I think they tend to show
19  something as a massive body of evidence; but I do not
20  have a legal opinion, as I pointed out in the
21  PowerPoint, as to whether the Verde is navigable or
22  not.
23      Q.    Well, you've characterized people's opinions
24  about things as saying that that person believed the
25  Verde was nonnavigable, despite the fact that they
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 1  never said that in their statement.
 2            So I'm asking you.  You say things like
 3  because it shows there's a road or because they
 4  describe crossing the river on foot, that that means
 5  it's nonnavigable.  So, clearly, you must have decided
 6  that there's some threshold for navigability there,
 7  because the person we have in your report doesn't say
 8  that.
 9            So if you could cross a river on foot, does
10  that make it nonnavigable?
11      A.    I've tried to be very careful in my
12  presentation and, also, in the report, to indicate any
13  descriptions of the river in terms of navigability were
14  the descriptions that were being offered by the
15  particular individual and not my interpretation of
16  them.
17            For example, with the surveyors I indicated
18  that whether they meandered the river or not, I
19  indicated that by the meanders or nonmeanders, that
20  this was consistent with the instructions of the
21  surveyor to either meander a navigable body of water or
22  not meander it.  I try not to let my own
23  interpretations enter into this.
24      Q.    Well, we'll get to the surveyors in probably
25  horrific detail a little bit later here.
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 1            So do you agree that transportation of
 2  commercial good or passengers in a canoe or flatboat is
 3  a commercial use of the river?
 4      A.    Sure.
 5      Q.    Okay.  You cite Powell's description of the
 6  Gila Basin Rivers on Pages 81 and 82 of your report.
 7  Debris and fluctuations in flow are, in your words --
 8  oh, boy.  Demonstrate that there's -- demonstrate
 9  nonnavigability.
10      A.    And where are you on this one?
11      Q.    Pages 81 and 82.  I'm having trouble
12  pronouncing the word, which is why I'm avoiding it.
13  I'm looking at the second to last sentence on the first
14  paragraph at the top of 82.
15            So debris and fluctuations in flow makes a
16  river unreliable for commerce or recreation, in your
17  mind; is that correct?
18      A.    That's correct.
19      Q.    Okay.  How do you explain the thousands of
20  people who use the Verde for recreation today?
21      A.    I can't explain it.
22      Q.    Okay.  I assume if you had found anyone
23  saying that the Verde was dry, you would have included
24  that in your report?
25      A.    Yes.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1570


 1      Q.    And you didn't find any?
 2      A.    No.
 3      Q.    Okay.  You testified on the Gila that your
 4  standard for navigability is that a river has to have
 5  regular and reliable navigation.  Is that still true?
 6      A.    That's my understanding of what various court
 7  cases have indicated.
 8      Q.    Even if we're talking about susceptibility?
 9      A.    That's my understanding.
10      Q.    If Arizona were becoming a state today, would
11  the Verde River, in your opinion, be navigable?
12      A.    I don't know.
13      Q.    Well, we have thousands of people using the
14  Verde every day in small boats.  Small boats, you said,
15  are -- can show navigability.  Thousands of people seem
16  like a lot of people.
17            Would the Verde River be navigable?
18      A.    I don't know.
19      Q.    Okay.  Because none of those people have said
20  so?  Because we have Mr. Van Gasse who said this
21  morning he thought it was navigable.
22      A.    I don't know.  It seems to me that that's a
23  legal conclusion, and as I indicated on my direct
24  testimony, I have tried to stay away from that.
25      Q.    Were any of the historical figures in your


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1571


 1  report applying The Daniel Ball test to determine if
 2  the Verde was navigable?
 3      A.    You mean did, for example, one of the farmers
 4  come out there and say The Daniel Ball --
 5      Q.    Was he using The Daniel Ball test?
 6      A.    I think every single one of them came out
 7  there and said I understand The Steamer Daniel Ball
 8  case, and it provides the following, and, therefore, I
 9  can determine whether the Verde is navigable or not.
10            In fact, I think I had hundreds of examples
11  to that effect.
12      Q.    You know, sarcasm doesn't actually come
13  through well in transcripts.
14                 CHAIRMAN NOBLE:  But if you highlighted
15  it...
16  BY MS. HERNBRODE:
17      Q.    So I take it your answer is, no, nobody's
18  applying The Daniel Ball test?
19      A.    No one stood out there and said I understand
20  The Daniel Ball case and, therefore, I'm deciding the
21  river's navigable or not.
22      Q.    All right.  Is there a difference, in your
23  mind, between an observer's conclusion whether or not a
24  river is navigable and their observations the river is
25  X number of feet deep and Y number of feet wide?
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 1      A.    Would you repeat --
 2      Q.    Is there a difference, in your mind, between
 3  a historical observer's conclusion the river is
 4  navigable or not, as an example, or their observations
 5  the river, as I see it today, is 4 feet deep and
 6  25 feet wide?
 7      A.    It would depend on the particular comment of
 8  the individual.  They could be interchangeable.  They
 9  might be more specific to one or the other.
10      Q.    So you don't think it's more valuable for the
11  Commission to look at the descriptions of what people
12  actually saw, rather than their conclusions that they
13  drew from their observation?
14      A.    No, I think the statements, for example, the
15  Arizona Territorial Legislature, which offered the
16  conclusion that the only navigable river in Arizona was
17  the Colorado River, I think those carry more weight
18  than an observation.
19            And, likewise, I forgot which newspaper
20  article it was where the editor was attempting to
21  answer questions about Yavapai County and the editor
22  talked about all the various virtues of the county and
23  then he said the only -- but we have no navigable
24  rivers.
25            I think those particular statements are
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 1  certainly more useful than simple observations.  But I
 2  think you have to consider the overall package of the
 3  hundreds and hundreds of different examples and
 4  consider them all together and weight some of them more
 5  than others, depending on whatever you're looking for.
 6      Q.    So you think those conclusions are more
 7  important than the observations, even though those
 8  folks are not applying The Daniel Ball test?
 9      A.    Yes, absolutely.
10      Q.    Okay.  Are you aware that many or most, if
11  not all, of the territorial legislators and officials
12  also had financial interests in the railroad and toll
13  road industries?
14      A.    I have no idea of what their financial
15  interests were.
16      Q.    So if they had such a financial interest,
17  wouldn't that indicate, give them a pretty good reason
18  for saying there were no other navigable rivers in the
19  state?
20      A.    I don't know what their reasons were for
21  offering that conclusion.
22      Q.    All right.  Okay, let's talk a little bit
23  about the surveys.
24            Once again, you relied on the White Book for
25  your information about survey manuals?
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 1      A.    Correct.
 2      Q.    And I think you said last time you had not
 3  read the entire book.  Is that still correct?
 4      A.    That's still correct.
 5      Q.    All right.  You would still agree surveyors
 6  aren't perfect?
 7      A.    That's correct, and I indicated that earlier
 8  today.
 9      Q.    And you would agree there's no good
10  definition of navigable that was provided to the
11  surveyors?
12      A.    As far as I'm aware.
13      Q.    And that there were survey -- I think you
14  mentioned this as well; that there were survey and
15  patent frauds that happened in Arizona and elsewhere in
16  the country?
17      A.    That's correct.
18      Q.    And that there were instances where surveyors
19  did not meander navigable rivers, even though their
20  instructions told them to?
21      A.    That's correct also.
22      Q.    Okay.  And unlike on the Gila, less of the
23  Verde survey information was applicable or available to
24  you, correct?
25      A.    I'm sorry?
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 1      Q.    Unlike the Gila, less of the survey
 2  information for the Verde was available or applicable?
 3      A.    That's correct, because some portions of it
 4  weren't surveyed until substantially after statehood,
 5  and I think there were some portions that weren't
 6  surveyed at all.  I mean, maybe recently they have
 7  been.  But I only used the survey information prior to
 8  statehood.
 9      Q.    Did any surveyor use, in any of their
10  documents, the word nonnavigable as it applied to the
11  Verde River?  I understand that it's your opinion that
12  some of their actions indicate they thought it was
13  nonnavigable.  Did they ever use that word?
14      A.    Not that I'm aware of.
15      Q.    Okay.  Let's talk about Mr. Farmer.
16            So very close to the time of statehood
17  Mr. Contzen, in February 1902, and Mr. Farmer, in
18  January through February 1911, surveyed from the
19  confluence of the Salt and Verde up to the area around
20  Fort McDowell; is that correct?
21      A.    Yes.
22      Q.    And Mr. Farmer meandered the river in all
23  three sections?
24      A.    I don't remember the specifics.  If that's
25  what I have in my report, then that's what he did.
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 1      Q.    Okay.  And Mr. Contzen also meandered the
 2  river?
 3      A.    If that's what's in my report, I'll take your
 4  word for it.
 5      Q.    Well, let's look at Page 27 of your report.
 6            If you look through that, does that refresh
 7  your memory as to whether Mr. Farmer meandered all
 8  three sections?
 9      A.    Yes, he did.
10      Q.    Okay.  And Mr. Contzen as well?
11      A.    Correct.
12      Q.    All right.  And I think you say the
13  instructions that Mr. Farmer and Mr. Contzen were
14  operating under indicate the river could be meandered
15  either because it's more than 3 chains wide or because
16  it's navigable; is that correct?
17      A.    That's correct.
18      Q.    Okay.  Those aren't either/or propositions,
19  are they?
20      A.    They could be both.
21      Q.    Okay.  So rivers more than 3 chains wide can
22  be navigable?
23      A.    Yes.
24      Q.    Did you provide the Commission a copy of the
25  survey for township 4 north, range 7 east?
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 1      A.    I don't remember.
 2      Q.    Okay.  It looks like -- I couldn't find it in
 3  your report.
 4      A.    Okay.
 5      Q.    So if it's not in here, you did not provide
 6  it to the Commission?
 7      A.    I provided to the Commission, I think -- what
 8  I've provided to the Commission is this report and the
 9  PowerPoint.
10      Q.    Okay.  But the information in the PowerPoint
11  came out of your report?
12      A.    Yes.
13      Q.    Okay.  So if it's not in the report, you did
14  not provide it to the Commission?
15      A.    Apparently not.
16      Q.    Okay.  I think Win did provide some copies,
17  but we're going to have to do that after lunch,
18  probably, because I can't show them here.  So we'll
19  circle back to these guys.
20                 CHAIRMAN NOBLE:  Does that suggest you
21  will not be completed before lunch?
22                 MS. HERNBRODE:  I think that entirely
23  likely, Mr. Chairman.
24                 CHAIRMAN NOBLE:  Just asking.
25                 MS. HERNBRODE:  Although, I'm sure that
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 1  I'm talking a little more rapidly than some folks in
 2  the room would like me to.
 3                 CHAIRMAN NOBLE:  It's the fingers that
 4  matter.
 5  BY MS. HERNBRODE:
 6      Q.    Okay.  There's a map up behind you there
 7  that, unfortunately, shows a large chunk of Arizona;
 8  but can you show me on the map there what areas
 9  Mr. Farmer and Mr. Contzen surveyed?
10      A.    Not off the top of my head.
11      Q.    Okay.  I think I have a map that I can show
12  you that will make it a little bit easier.  Again,
13  we'll do that after.
14      A.    Okay.
15      Q.    Did either surveyor note any marshy areas on
16  the Verde?
17      A.    Not to my recollection.
18      Q.    But because neither surveyor noted any
19  boating improvements, didn't use the word navigable or
20  the word nonnavigable, and showed roads and ditches
21  along the river, you conclude they meandered it only
22  because of the width?
23      A.    As I explained earlier this morning, if you
24  take it in the context of all the other survey
25  information along the river, as well as the historical
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 1  documentation, that led me to conclude that the reasons
 2  why they did the meandering were due to the width and
 3  not due to navigability.
 4            If you put -- in other words, if you set it
 5  in historical perspective and don't cherry-pick it and
 6  put it out by itself, I think it's more reasonable that
 7  they meandered it because of the 3 chains requirement,
 8  not because of navigability.
 9      Q.    But leaving aside the other folks that you're
10  dragging into this, Mr. Contzen and Mr. Farmer did not
11  indicate we're meandering this river because it's
12  3 chain wide?
13      A.    One of the things that a historian does is
14  attempts to put things into context, and the only way
15  you can put it into context is by considering all the
16  other information.
17            If you set it aside by itself and don't
18  consider anything else, which is not a proper
19  historical method, then, yes, it could have been that
20  they meandered it because it was navigable.
21            But when you consider it in light of all the
22  other surrounding evidence, it's my conclusion that
23  they probably meandered it because of the 3 chains wide
24  requirement.
25      Q.    What you say in your report is that it was
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 1  nonnavigable not because of the hundreds of other
 2  people, but because they didn't show any boating
 3  improvements; they showed roads and ditches along the
 4  river.  That's the reasons you give us in your report
 5  for why you determined that they were meandering only
 6  because it was 3 chains wide.
 7      A.    As well as all the other surrounding
 8  information, which I did not, apparently, list in my
 9  report.
10            But the whole purpose of writing a historical
11  study is to condense the material to some sort of
12  usable amount of information.  Had I considered -- if I
13  had chosen, at this particular point in my report, to
14  set forth all of the other historical information, then
15  that basically would have meant including everything
16  that I looked at, and then there would have been no
17  report.  It would have simply been thousands and
18  thousands of pages of information.
19            And so ultimately, as a historian, you have
20  to condense the material to some sort of usable format,
21  and that's what I attempted to do in this report.
22            And when you consider not only the examples
23  that I gave here, but also all of the other surrounding
24  information, it was my conclusion that the reason for
25  the meanders was the 3 chains wide requirement and not
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 1  navigability.
 2      Q.    Well, I understand that.  But what I'm trying
 3  to get at here is that you have given us a limited
 4  picture of the information, and you have put a spin on
 5  it.  You've said it's navigable or nonnavigable.  I
 6  understand putting that spin on it when the person who
 7  you're reporting from has said that, when you have the
 8  Territorial Legislature saying it's nonnavigable or
 9  not.  That, okay, they said that.
10            But you've taken somebody who did not profess
11  an opinion and who has two entirely reasonable reasons
12  for doing what they did, and you've chosen one of them.
13  And I think that you've -- I'm asking why you chose to
14  do that.  And you're telling me roads and ditches,
15  boating improvements, and now you're telling me and the
16  context of everything else.
17      A.    That's correct.
18      Q.    All right.  You understand that a river
19  doesn't have to have actual navigation to be navigable,
20  correct?
21      A.    That's correct.
22      Q.    And refresh my memory.  What's your boating
23  experience?
24      A.    I've been through the Grand Canyon on a raft.
25  I have, on very rare occasions, occasionally been out
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 1  on a rented rowboat or a rented canoe.  Other than
 2  that, I don't have a great deal of boating experience.
 3  I've been on larger ships too, but nothing that would
 4  fit on the Verde River.
 5      Q.    So when Mr. Farmer notes a portion of the
 6  river is 1 feet deep with sandbars on the bank, why do
 7  you conclude that made the river difficult to navigate?
 8      A.    I think I've already explained that multiple
 9  times.
10      Q.    Well, try again, because obviously I didn't
11  get it.
12      A.    Because when you consider his commentary in
13  light of the larger picture of the universe of
14  historical documents about the Verde River, especially
15  in this particular part of the area, it is more
16  reasonable, in my mind, to conclude that the reason why
17  he did the meanders was because the river was over
18  3 chains wide.
19            It could have been, I will grant you that,
20  that maybe he did the meanders because he thought it
21  was navigable.  But in my mind, the more reasonable
22  conclusion, given the larger surrounding documentation,
23  is that he probably did it because of the 3 chains wide
24  requirement.
25      Q.    Okay.  Well, let's look at the passage on
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 1  Page 31 where Mr. Farmer is talking about the river.
 2  And, actually, if you could bring up Page 31 on the
 3  PowerPoint.
 4      A.    Are you talking about the PowerPoint?
 5      Q.    I'm sorry, in your report here that's up on
 6  the screen.
 7      A.    I don't have it.
 8      Q.    It's on here.  That's your report, actually,
 9  I believe.
10      A.    This is the PowerPoint.
11      Q.    Oh, okay.  We've loaded your report on there.
12      A.    Okay.
13      Q.    Dr. Mussetter was kind enough to do that for
14  me.
15      A.    Okay.  I'm not sure how to navigate to it.
16      Q.    I'll give it a shot, and if we can't do it --
17                 DR. MUSSETTER:  If you just hit the
18  escape.
19                 Here.
20                 MS. HERNBRODE:  Yes, please.  Thank you
21  so much.
22                 THE WITNESS:  And I don't know how to
23  get down to 31.
24                 I think she just shut out the PowerPoint
25  too.
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 1                 DR. MUSSETTER:  It's still there.
 2                 (An off-the-record discussion ensued.)
 3  BY MS. HERNBRODE:
 4      Q.    Okay, we'll do without it.
 5            All right.  Let me read that passage.
 6            "3.36," and you've inserted the word "chains"
 7  there, right?
 8      A.    Yes.
 9      Q.    Okay.
10            "Enter shallow channel of Verde River, 1 foot
11  deep, course southeast.  8 chains Leave channel; thence
12  across sandbar, parallel to bank.  15 chains The right
13  bank of main channel, course southeast.  21.9 chains
14  The left bank of Verde River, 8 feet high."
15            Did I read it correctly?
16      A.    Yes.
17      Q.    And you added the word "chains"?
18      A.    Right.
19      Q.    And a chain is 66 feet long?
20      A.    Yes.
21      Q.    So is it really chains the survey is talking
22  about there, or could it be feet or some other smaller
23  measurement?  And I just did the math on the 3.36.
24      A.    It should have been links.
25      Q.    Okay.  Because that's like --
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 1      A.    Yeah.  No, it should have been links.
 2      Q.    -- that's really wide.
 3            So let's see if we can parse this out.
 4            He enters the shallow channel of the Verde,
 5  goes 8 links, leaves the channel --
 6      A.    Right.
 7      Q.    -- crosses a sandbar, and then he hits the
 8  right and then left bank of the main channel and then
 9  climbs out of the river?
10      A.    Essentially, yes.
11      Q.    So Mr. Farmer was talking about a side
12  channel of the Verde being a foot deep, not the main
13  channel; is that correct?
14      A.    This is what he had in his field notes.  I
15  don't know.
16      Q.    Well, does it make sense to you that he's
17  describing a side channel of the Verde?  Because he
18  does talk about the main channel a little bit later
19  down.
20      A.    Yes, he's talking about crossing two
21  channels.
22      Q.    Okay.  On Page 31 you say something else I
23  thought was interesting.  You state then in nearly
24  every instance where Mr. Farmer noted the width of the
25  bed, it was over 3 chains.
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 1            How many times was it less than 3 chains
 2  wide?
 3      A.    I don't know.  I would have to go back to the
 4  field notes.
 5      Q.    More than once?
 6      A.    It could have been.
 7      Q.    Less than five times?
 8      A.    I don't know, as I said.
 9      Q.    And you don't have the field notes with you
10  today?
11      A.    No, I do not.
12      Q.    Okay.  So in those cases where it's less than
13  3 chains wide, if it wasn't navigable, he wasn't
14  following the instructions?
15      A.    Again, I don't have the field notes, so I'm
16  just telling you what I -- he, apparently, in some
17  cases found the channel was less than 3 chains, but
18  perhaps in the majority of them he found it was more
19  than 3 chains, but I don't know.
20      Q.    But where the channel is less than 3 chains
21  wide, the instructions say meander only if it's
22  navigable or more than 3 chains wide, he's not
23  following these instructions if he's meandering and
24  it's less than 3 chains wide?
25      A.    As I indicated this morning, these surveys
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 1  were not infallible.  These surveyors did the best they
 2  could under very difficult circumstances when they were
 3  out in the field, and they weren't perfect in how they
 4  recorded things.  So I can't explain why he did what he
 5  did.
 6      Q.    Okay.  At one point Mr. Farmer does give us
 7  an idea of what he means, where he says that in its
 8  very low condition, the Verde was 2 and a half to
 9  4 feet deep; is that correct?
10      A.    Could you tell me where you're looking at?
11      Q.    Page 32 of your report, the last sentence on
12  that page.
13      A.    Yes, that's what he said.
14      Q.    You sat here through most of the Gila River
15  hearings, correct?
16      A.    Yes.  I was not here for the last day of it.
17      Q.    And you're aware that --
18      A.    Or no, I -- the Gila?
19      Q.    Yeah.
20      A.    I don't remember whether I was here for all
21  of that or not.
22      Q.    I think you missed a couple of days.
23      A.    I'm confusing it with the December hearing on
24  the Verde.
25      Q.    You're aware, though, that the navigability
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 1  and the nonnavigability folks have different ideas
 2  about how much water is required for nav -- how much
 3  depth is required for navigability, correct?
 4      A.    That's what I understood from the discussion,
 5  yes.
 6      Q.    And you're aware that even the
 7  nonnavigability folks think that 3 feet is a good depth
 8  for navigation?
 9      A.    I don't recall specifically.
10      Q.    All right.  When you talk about shallow
11  water, what kind of depths are you saying is shallow?
12      A.    Are you talking about where I talked about
13  shallow water?
14      Q.    Yeah, where you say -- for instance, on
15  Page 31 you say "Comparable descriptions of sandbars in
16  shallow water were offered throughout the remainder of
17  the field notes of this survey."
18            When would you characterize a description as
19  shallow water and when would you characterize it as
20  deep water?
21      A.    I was probably referring to a synonym that
22  was used by the surveyor here for both shallow and
23  deep, so -- but, again, without the notes, I don't
24  know, specifically.
25      Q.    Okay.  But if the surveyor says the river is
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 1  5 feet deep, would you characterize that as shallow or
 2  deep?
 3      A.    It would depend on how the surveyor
 4  characterized it.
 5      Q.    He uses no characterization whatsoever.
 6      A.    I don't know.
 7      Q.    So you would just report in your report that
 8  he says it's 5 feet deep and not add a shallow or deep
 9  qualifier to that?
10      A.    I tried to report just what the surveyor
11  said.
12      Q.    Is a river ever shallower in spots and deeper
13  in any other parts?
14      A.    Of course.
15      Q.    Is there any natural river that's a
16  consistent depth from side to side or top to bottom?
17      A.    No, not that I'm aware of.
18      Q.    So when a federal surveyor indicates there's
19  a foot and a half difference in depth on a particular
20  stretch of river, that indicates to you a considerable
21  degree of variation?
22      A.    Say that again.
23      Q.    When a federal surveyor indicates there is a
24  foot and a half difference in depth, that indicates to
25  you a considerable degree of variation?
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 1      A.    I guess that I would have to look at it in
 2  the context of the other comments that the surveyor
 3  made.
 4      Q.    Does the Colorado River have roads next to
 5  it?
 6      A.    Have what?
 7      Q.    The Colorado River have roads that run next
 8  to it?
 9      A.    I don't know.
10      Q.    Does the Mississippi?
11      A.    Again, I don't know.  I would imagine
12  probably the Mississippi does, but I don't know where
13  the Colorado would have roads running next to it.
14      Q.    Okay.  Can you tell me why you think roads
15  indicate nonnavigability?
16      A.    Well, I think I provided an example of that
17  in the PowerPoint this morning in one of the historical
18  figures.  I forgot which one.  It was the one where
19  they described the virtues of Yavapai County and where
20  the person noted that there was no navigable water in
21  the county, but that they did have excellent roads to
22  carry freight.  And that's, you know, a conclusion that
23  I think where the two characteristics were clearly put
24  together.
25      Q.    So if the Territorial Legislature, who you
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 1  said indicated that the Colorado River was navigable,
 2  had simultaneously been seeking money for a road and a
 3  railroad paralleling the river down to the gulf, how
 4  would you explain that?
 5      A.    That's not what they said.  It's a
 6  hypothetical, and I wouldn't be able to answer it
 7  without doing historical research on it.
 8      Q.    Okay.  But in your mind, if you could use a
 9  river, you wouldn't put in a road; is that what you're
10  saying?
11      A.    There could be both.  There could be
12  circumstances where you would want to use a road and
13  circumstances where you would want to use a river.  So
14  there could be both.
15      Q.    Well, you've noted throughout your
16  descriptions of what the surveyors do where they have
17  roads and say that indicates nonnavigability.
18            I'm trying to figure out -- I'm sure that the
19  surveyors noted other things, like there's a house
20  there, the sky is green, the water -- the sky is blue,
21  the water is green.
22            How does a road indicate a river is
23  nonnavigable?
24      A.    It's one of the multiple characteristics
25  that, as I've been saying all along, when you put it in
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 1  the bigger context, it's one thing to consider in
 2  making a determination of navigability.  It's possible
 3  the road could have been next to a navigable river.
 4  It's also possible it was there because the river was
 5  not navigable.  It's something that you have to take in
 6  the broader context of all the other evidence in order
 7  to figure out which way the evidence leans.
 8      Q.    Well, that seems to be a neutral factor then.
 9  If the answer could be A or B, then it doesn't lean on
10  one way or the other.
11      A.    No, that's not correct.  As I've been saying
12  all along, when you consider all of the other
13  historical evidence, it can make the weight shift more
14  toward one interpretation than the other.
15      Q.    Okay.  A section is a square mile, correct?
16      A.    Yes.
17      Q.    Is there a docking facility every mile on the
18  Columbia River?
19      A.    I have no idea.
20      Q.    Okay.  Do you know if they run oceangoing
21  vessels up the Columbia River?
22      A.    I don't know either.
23      Q.    So you don't know if it's navigable or not?
24      A.    No, I don't.
25      Q.    All right.
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 1      A.    Well, I know that there are large ships that
 2  go up the Columbia, yes.
 3      Q.    Are there any agricultural diversions on the
 4  Columbia or Mississippi or Colorado?
 5      A.    I don't know.  On the Colorado, I would
 6  imagine so.  I don't know about the Mississippi or the
 7  Columbia.
 8      Q.    And you would agree the Colorado is
 9  navigable?
10      A.    That's what the general opinion of historical
11  parties were.
12      Q.    Okay.  So the next set of surveys you talk
13  about were Foster's five surveys of the Verde Valley in
14  sections township 13 north, range 5 east in December
15  1873 --
16      A.    Right.
17      Q.    -- township 14 north, range 4 east; township
18  15 north, range 4 east; township 15 north, range 3
19  east; and township 16 north, range 3 east, all in 1873
20  and 1877, correct?
21      A.    Yes.
22      Q.    Were there any instances here where
23  Mr. Foster meandered both banks of the Verde?
24      A.    Without going back into my report, I don't
25  remember.
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 1      Q.    You would have noted if he had?
 2      A.    My recollection is that he didn't, because a
 3  subsequent survey of the area, a later surveyor, did
 4  meander at least part of that; but Foster did not.
 5  That's my recollection; but I'm sure if that's
 6  incorrect, you'll let me know.
 7      Q.    Well, in your report you talk about, really,
 8  only one of those surveys, because in your opinion, the
 9  descriptions of the river were similar throughout.
10      A.    That's right.
11      Q.    So what applied to one applied to all.
12            Mr. Foster noted that the Verde, in 1873, had
13  well-defined banks, a gentle current, and an average
14  depth of 3 feet that did not vary significantly over
15  the course of the year; is that correct?
16      A.    That's what he said.
17      Q.    And in his 1877 surveys, Mr. Foster notes an
18  irrigation dam and an irrigation ditch in that pack of
19  surveys?
20      A.    If that's what I have in my report, then
21  that's what he said.
22      Q.    He also notes that the river in township 15
23  north, range 4 east is 66 feet wide.  And I'll warn you
24  this is not from your report.  This is from Mr. Win's
25  materials, where he provided the surveyors' notes.
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 1      A.    I'm not familiar with the details of the
 2  information that Mr. Win provided.  I was here for his
 3  testimony, though.
 4      Q.    You didn't look at his copies of the
 5  surveyors' notes or surveyors' maps that he provided?
 6      A.    No.
 7      Q.    Okay.  Well, we'll circle back around to that
 8  one.
 9            And, again, there was a road paralleling the
10  Verde, but we agree that roads parallel both navigable
11  and nonnavigable rivers, correct?
12      A.    They can.
13      Q.    And if the channel of the Verde had been
14  marshy in 1873, wouldn't Mr. Foster have noted it?
15      A.    Not necessarily.  The surveyors were given
16  specific things that they were supposed to record, and
17  they were also given examples of surveys that showed
18  the types of things they were supposed to record.
19            My recollection is, is that there was nothing
20  in the surveying instructions that said you are to note
21  marshy areas.  I don't believe that was part of their
22  official surveying instructions, but I don't know
23  otherwise.
24      Q.    But he noted it had well-defined banks, a
25  gentle current, and an average depth of 3 feet.
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 1  Wouldn't that be a good place for him to note if he
 2  found it also to be mashy?
 3      A.    Well, he was -- they were instructed to note
 4  the characteristics of any waterways that they came in
 5  contact with.  And as I indicated in my testimony this
 6  morning, each surveyor apparently used his own
 7  interpretation in terms of what the characteristics of
 8  the river were that were worth noting.  So without
 9  being able to talk to the surveyor, I don't know how he
10  applied that direction.
11      Q.    Well, but it seems that he applied it fairly
12  specifically in at least one case?
13      A.    That's correct.
14      Q.    So you would perhaps expect that he would
15  apply it uniformly every time he surveyed a piece of
16  property?
17      A.    That's purely speculation, because I only
18  have to work with what the surveyor provided.
19      Q.    So certainly the place he was describing had
20  no marsh?
21      A.    Not necessarily.  It could have.
22      Q.    A well-defined bank would indicate to you a
23  marsh?
24      A.    Yes, you're correct, yes.
25      Q.    Okay.  So then we move up further into the
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 1  Verde Valley.  In 1892 and 1893, Mr. Drummond also
 2  surveyed parts of the Verde Valley; township 13 north,
 3  range 5 east; township 14 north, range 5 east; and
 4  township 14 north, range 4 east.
 5            And, once again, in your report you talk
 6  about only one of these sections because Mr. Drummond's
 7  descriptions were similar?
 8      A.    That was my opinion when I did the original
 9  research on this, yes.
10      Q.    And did he meander both banks of the Verde?
11      A.    I don't remember.
12      Q.    Okay.  Well, let's look at what he had to say
13  or what you had to say about him.
14            I think it starts on Page 36, and I think the
15  paragraph I'm looking for is the first full paragraph
16  on Page 37.
17            Does that refresh your memory about whether
18  or not Mr. Drummond meandered?
19      A.    Yes, he meandered it.
20      Q.    But just because a river is greater than
21  3 chains wide does not make it nonnavigable, correct?
22      A.    And as I indicated, when you consider it in
23  the overall context of everything else, you can tilt
24  the scale a little bit more in one direction than the
25  other.  That's part of what a historian does, is to
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 1  interpret, based on what the preponderance of the
 2  evidence is.
 3            So in my opinion, the reason for the meanders
 4  are most likely due to the 3 chains wide requirement,
 5  not due to navigability.
 6      Q.    I understand what you're saying.
 7            He says that the flood in 1891 broadened the
 8  river.  He doesn't say it channelized it.  Correct?
 9      A.    Is that in the block quote?
10      Q.    It's also on 37, and I'm not sure where.  Let
11  me see if I can find it.
12            It is in that block quote.
13      A.    What was your question, again?
14      Q.    He says the flood in 1891 broadened the
15  river.  He doesn't say it channelized it.
16      A.    No, he doesn't say it broadened it.
17            It says "The high flood of February 1891 has
18  washed several hundred acres of fine bottom land,
19  leaving in its stead stones, rock, and gravel forming
20  the present bed of the river."
21            He doesn't say it broadened it in any way.
22  He just describes that it washed away good farmland,
23  apparently, and left stones and gravel; but didn't
24  necessarily say it made it any wider.
25      Q.    I think we may be having the same problem
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 1  that we have with many experts here, and we have
 2  flipped roles.  I think you are talking about how wide
 3  the river itself is, and I was talking about that it
 4  broadened the floodplain.  It appeared to me from this
 5  description that it broadened the floodplain, but it
 6  does not appear that to you?
 7      A.    I'm not a hydrologist, and I don't deal in
 8  the technical terminology of hydrology.  So I was just
 9  reporting what he said about the flood in February
10  1891.
11      Q.    Okay.  And, again, you conclude he thought it
12  was nonnavigable based on the fact there were roads,
13  ditches, and the weight of everybody else who has ever
14  opined on anything?
15      A.    Yes.
16      Q.    Okay.  So moving on up, we get into --
17  further into Segment 2 and still in the Verde Valley.
18  We have Mr. Wright in 1907 and 1908.
19      A.    And you're starting on Page 38?
20      Q.    I believe so, yes.
21      A.    Okay.
22      Q.    He surveyed the upper end of the Verde
23  Valley, which includes the confluence with Sycamore
24  Creek, which would be township 17 north, range 3 east,
25  correct?
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 1      A.    Yes.
 2      Q.    So Mr. Wright did not meander, he didn't show
 3  marshes, but he did show a road?
 4      A.    Okay.
 5      Q.    And Mr. Wright's survey showed a river less
 6  than 3 chains wide?
 7            I'm gathering that from the fact that he did
 8  not meander.
 9      A.    Yes.
10      Q.    So it must have narrowed again sometime
11  between 1893 and 1907?
12      A.    Apparently.
13      Q.    He shows an irrigation ditch?
14      A.    Yes.
15      Q.    You say in here that his survey notes
16  indicate it was nonnavigable.
17            He did not use the word nonnavigable,
18  correct?
19      A.    Yes, that's correct.
20      Q.    And he also didn't use the word navigable?
21      A.    Correct.
22      Q.    Okay.
23      A.    But he didn't meander it either.
24      Q.    All right.  So then we have Mr. Girand up in
25  1902 up near Perkinsville in Segment 1.  For those of
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 1  you following along with the report, it's on Page 40, I
 2  believe.
 3            He didn't use meander corners at all,
 4  correct?
 5      A.    Correct.
 6      Q.    He made no notation the river was either
 7  marshy or entrenched?
 8      A.    Not that I'm aware of.
 9      Q.    Okay.  And then we have Mr. Hesse, also in
10  1902, for township 18 north, range 1 east, also near
11  Perkinsville?
12      A.    Yes.
13      Q.    No meanders, less than 3 chains wide?
14      A.    Correct.
15      Q.    In fact, the river was about one chain wide?
16      A.    It was very narrow there.
17      Q.    Okay.  And one chain, again, 66 feet?
18      A.    Right, but in comparison to some of the lower
19  reaches.
20      Q.    All right.  And, finally, we have the 1883
21  survey by Mr. Smith, with a 1909 resurvey by
22  Mr. Oliver, of township 17 north, range 1 west and
23  18 north, range 1 west, the top end of Segment 1,
24  correct?
25      A.    Yes.
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 1                 MR. BREEDLOVE:  What page are you on?
 2  I'm sorry.
 3                 MS. HERNBRODE:  That's a good question.
 4                 THE WITNESS:  Starting on Page 44.
 5                 MR. BREEDLOVE:  Thank you.
 6                 THE WITNESS:  I believe that's what
 7  you're talking about.
 8                 MS. HERNBRODE:  Yes.
 9                 COMMISSIONER ALLEN:  Yes.
10  BY MS. HERNBRODE:
11      Q.    So no meanders, no marsh; no, really,
12  descriptions at all?
13      A.    That's what I got out of his field notes.
14      Q.    Okay.  Did he note that the Verde was 1 foot
15  deep?
16      A.    Where are you finding that?
17      Q.    It's actually in Mr. Win's materials or
18  Mr. Hjalmarson's materials?
19      A.    Oh.  Then apparently he did.
20      Q.    Okay.  You didn't think it was important to
21  note for the Commission that the surveyor found a
22  specific depth of the river?
23      A.    It struck me as just -- you know, I can't
24  remember why I didn't put it in.
25      Q.    Okay.  And you didn't look at the 1909 survey
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 1  of township 17 north, range 2 west that's located at
 2  the start of Segment 1 and includes the confluence of
 3  Granite Creek?
 4      A.    I don't know.  If it's not in here, then I
 5  didn't put it in.
 6      Q.    I couldn't find it in here.
 7      A.    Okay.
 8      Q.    I've been known to miss things, so I wanted
 9  to ask.
10            You don't know if the survey -- if it's not
11  in here, though, you didn't look at it?
12      A.    I looked at all of the plats and notes all
13  the way along the river.  I may not have included all
14  of them in this report.
15      Q.    Okay.  So you don't have any idea if the
16  survey notes there indicated the Verde River was a foot
17  deep?
18      A.    Was what?
19      Q.    A foot deep.
20      A.    No, I don't know.
21      Q.    Okay.  All right.  I'm about to move into
22  land patents.
23            So I think you said it was your belief that
24  the Desert Land Act does not allow an applicant to take
25  water from a navigable stream, correct?
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 1      A.    That's what the law says, yes.
 2      Q.    Okay.  And you read a portion of the Desert
 3  Land Act to the Commission this morning?
 4      A.    Yes.
 5      Q.    All right.  I missed the part where it says
 6  water has to come from a nonnavigable river.
 7      A.    It was a direct quote in the law.
 8      Q.    Can you -- is that in your report somewhere,
 9  the quote you read?
10      A.    Yeah, it's at the end of the section.  I
11  haven't looked through the report recently, but I'm
12  pretty sure it's near the end of the section of the
13  discussion of --
14      Q.    Patents?
15      A.    -- federal patents.
16      Q.    Okay.  If you could find that quote for me,
17  that would be really helpful, and I will look as well.
18      A.    Okay, Page 72.
19      Q.    Okay.
20      A.    Do you want me to read the block quote?
21      Q.    No, let's just talk about it a little bit,
22  and we'll read parts of it.
23            This is an exceedingly long sentence, it
24  looks like to me.  So we'll have to break it apart.
25            So the first clause is "The right to the use
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 1  of water by the person so conducting the same on any
 2  tract of desert land of 640 acres shall depend on bona
 3  fide prior appropriation," right?
 4      A.    Yes.
 5      Q.    So they have to have some kind of rights to
 6  the water?
 7      A.    Yes.
 8      Q.    "And such right shall not exceed the amount
 9  of water actually appropriated, and necessarily used
10  for the purpose of irrigation and reclamation,"
11  correct?
12      A.    Yes.
13      Q.    Okay.
14            "And all surplus water over and above such
15  actual appropriation use, together with the water of
16  all lakes, rivers and other sources of water supply
17  upon the public lands and not navigable, shall remain
18  and be held free for the appropriation and use of the
19  public for irrigation, mining and manufacturing
20  purposes subject to existing rights."
21            Is that correct?
22      A.    Yes, with the phrase "and not navigable" in
23  there.
24      Q.    Right, but they're talking about surplus
25  water and the water of all lakes, rivers and other
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 1  sources of water supply upon the public lands, correct?
 2      A.    I'm not an attorney or a judge, but it's my
 3  understanding that this, as I indicate in the next
 4  paragraph, that this particular phrasing has been
 5  interpreted to mean that the "not navigable" phrase
 6  means from the source of water that the Desert Land Act
 7  applicant is obtaining their water.
 8            I grant you it's very convoluted and awkward
 9  wording, but my understanding is that subsequent legal
10  interpretations have rendered that idea.  In fact, I
11  mention California Oregon Power versus Beaver Portland
12  Cement.  But, again, I'm not an attorney.  I'm not a
13  judge.  But it's just my understanding that that's how
14  it's been read, what it's been interpreted to mean
15  subsequently.
16      Q.    So if that case doesn't actually mean that,
17  then you don't have any other basis for your conclusion
18  that it has to come out of nonnavigable waterways?
19      A.    Again, I offered an example here.  I didn't
20  do any legal research on other cases.  But it's my
21  understanding that that's what the phrase means; that
22  when the irrigation water is coming that is being cited
23  for the Desert Land Act applicant as a source of water,
24  in this instance the Verde River, it has to be on the
25  understanding that the water is coming from a
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 1  nonnavigable body of water.
 2      Q.    Well, let's explore a little bit the
 3  practical application of that.
 4            If there are Desert Land Act patents where
 5  the water was to come from the Colorado, it is your
 6  opinion then that those patents are void or that
 7  they're evidence that the Colorado is nonnavigable?
 8      A.    I don't know how it's been interpreted in
 9  relation to the Colorado River.  Again, I'm not an
10  attorney.  I'm just reporting what I understand about
11  the Desert Land Act and its subsequent interpretation.
12      Q.    And you haven't looked at whether there are
13  Desert Land Act patents along the Colorado?
14      A.    No, nor have I done any legal research on it
15  either.
16      Q.    Okay.  Let's talk a little bit about some of
17  the folks that -- the government reports that you talk
18  about.
19            If I understand what you said earlier today,
20  Wheeler felt that even the Colorado was doubtful for
21  navigation, considering that railroads were much
22  cheaper sources of transportation, correct?
23      A.    If that's what's in my report, that's what he
24  said.
25      Q.    Pages 80 and 81, if you would like to
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 1  double-check me.
 2      A.    Yes, he says "One of the urgent wants felt in
 3  the promotion of our mining industry is that --" this
 4  is Page 81 of my report.  I'll start it again.
 5            "One of the urgent wants felt in the
 6  promotion of our mining industry is that of the
 7  increased and cheapened inland transportation.  River
 8  transportation upon our western coast is, to a great
 9  extent, a failure, as beyond the Columbia and Colorado
10  Rivers, that furnish somewhat irregular avenues of
11  connection with the interior, no streams of
12  considerable magnitude exist; river transportation,
13  even in this very American age, loses its great power
14  when pitted against railroads."
15      Q.    So railroads are a better source of
16  transportation, in Wheeler's mind?
17      A.    Yes, that's what he said.
18      Q.    And he seems to be describing the Colorado
19  and the Columbia as irregular, irregular avenues of
20  connection with the interior?
21      A.    That's what he says.
22      Q.    And is Wheeler proven correct; that the
23  Columbia and the Colorado are the only navigable rivers
24  in the West?
25      A.    Different perspectives were offered by
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 1  different historical parties.  Some historical
 2  parties -- I don't believe it's in this report, but I
 3  think on, maybe it was, the Gila report, offered the
 4  idea that the Sacramento River was navigable.  And it
 5  just depends on what historical party was there when
 6  and what they thought their views were about
 7  navigation.
 8      Q.    But lots of rivers in the West have been
 9  proven navigable through this kind of process?
10      A.    What kind of process?
11      Q.    A court hearing, some kind of determination.
12  There are rivers in California that are navigable;
13  there are rivers in Utah that are navigable?
14      A.    Yes, that's -- yes, that's correct.
15      Q.    Throughout the west?
16      A.    That's correct.
17      Q.    Okay.
18                 MS. HERNBRODE:  Mr. Chairman, I would
19  like to move into talking about the newspapers and
20  photos, and those will be much easier for everybody to
21  follow if we have the computer.  Would it be possible
22  to take a lunch break now and do that after lunch?
23                 CHAIRMAN NOBLE:  Certainly.
24                 MS. HERNBRODE:  Thank you so much.
25                 CHAIRMAN NOBLE:  We will break until
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 1  approximately 1:30.
 2                 (A recess was taken from 11:49 a.m. to
 3  1:30 p.m.)
 4                 CHAIRMAN NOBLE:  Joy, please proceed.
 5                 MS. HERNBRODE:  All right.
 6  BY MS. HERNBRODE:
 7      Q.    Hello, again, Dr. Littlefield.
 8      A.    Hello.
 9      Q.    I have up on the screen a map, which I hope
10  will allow us to sort of figure out where the surveys
11  are that we've been talking about.
12            And before anybody gets very excited about
13  where this map came from, it's out of Win's PowerPoint
14  slides, which I believe is X036.  It's Slide No. 124.
15  There was some weirdness about his slides, so I don't
16  know if 124 got combined with the regular ones or not,
17  but it's Win's Slide 124.  I did take off -- you see
18  the big blank there.  I took off Win's commentary on it
19  so that we just have the map.
20            So we're just using it so the Commission can
21  tell where we are talking about for each one of those
22  surveyors.
23                 MR. MCGINNIS:  So are you going to mark
24  this as a new exhibit then, since it's different than
25  the one that's in his report?
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 1                 MS. HERNBRODE:  I can mark this as a new
 2  exhibit, submit it and mark it.
 3                 CHAIRMAN NOBLE:  What are you submitting
 4  and marking, the map or everything you're going to ask
 5  him about?
 6                 MS. HERNBRODE:  The map.  The map.
 7                 CHAIRMAN NOBLE:  Okay.
 8                 MS. HERNBRODE:  If you would like me to
 9  somehow submit everything I'm going to ask him --
10                 CHAIRMAN NOBLE:  No, no.
11                 MS. HERNBRODE:  Okay.
12                 CHAIRMAN NOBLE:  You can just put
13  murmuring on the record at that point, okay?
14  BY MS. HERNBRODE:
15      Q.    So we started out we talked about Mr. Farmer,
16  who was township 2 north, range 7 east; township 3
17  north, range 7 east; and township 4 north, range 7
18  east.  And you did have a pointer there, but --
19      A.    Oh, I've got one.
20      Q.    Okay.  I've got a spare if yours is --
21            So can you show the Commission where those --
22  and if it helps you out, I believe the ones that we had
23  surveys for are in pink, but I may have missed a few,
24  so...
25      A.    Well, in general, the lower the township
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 1  numbers, the further south they are, and most of these
 2  are -- the range numbers are very close together, but
 3  this would be down around townships 2 and 3, and
 4  township 18 would be up in that general area.
 5      Q.    Okay.  So those three we talked about would
 6  be probably those three pink ones down at the bottom?
 7      A.    I couldn't say for sure, but they're going to
 8  be done around the lower part of the map.
 9      Q.    But you see the 7E there?
10      A.    Yes, I see it.
11      Q.    Okay.  So those are likely the ones we're
12  talking about.
13            And then we talked about Mr. Foster in the
14  Verde Valley, township 13 north, range 5 east;
15  14 north, range 4 east; 15 north, range 4 east;
16  15 north, range 3 east; and 16 north, range 3 east.
17            Is that that next cluster of pink, you think?
18      A.    I don't see any of the -- I guess it would be
19  the range numbers on there.
20      Q.    Do you see off to the right of the river a
21  little bit, you can see 13, 14, 15 and 16 rising from
22  the blank box?
23      A.    Yeah, I see them up here, but I don't see any
24  range numbers down here.  So it's hard to tell which
25  ones they are on this map since this map's not part of
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 1  my report or PowerPoint.
 2      Q.    Would you guess, though, that that 13 might
 3  be 13 north?
 4      A.    I would assume so.
 5      Q.    Okay.  And then we've got Drummond, 13 north,
 6  range 5 east; 14 north, range 5 east; and 14 north,
 7  range 4 east.
 8      A.    And that would probably be right in this
 9  general area.
10      Q.    Okay.  And then Wright, 17 north, range 3
11  east.
12      A.    Here?
13      Q.    Yeah, so...
14      A.    Okay.
15      Q.    18 north, range 2 east for Girand.
16      A.    Up in here.
17      Q.    And then Hesse, 18 north, range 1 east.
18      A.    Right there.
19      Q.    And Smith and Oliver, 17 north, range 1 west
20  and 18 north, range 1 west.
21      A.    Right here.
22      Q.    Debi, can you pull up 5?
23            This is X036, the addendum, at Page 12, so
24  one of Win's reports.
25            So do these look like surveyor notes to you?
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 1      A.    Yes, they do.
 2      Q.    Okay.  And do you see there where Mr. Farmer
 3  is saying the channel was 5 feet deep?
 4      A.    Yes, I see that.
 5      Q.    Let's look at 9, Debi.
 6            This is X015, Page 57, of Win's report.
 7                 MR. BREEDLOVE:  Page 57?
 8                 MS. HERNBRODE:  57, correct.
 9                 Can we -- is there a blowup there, Debi?
10                 MS. DEBI LOPEZ:  No.  What did you want
11  to see?
12                 MS. HERNBRODE:  That top right corner.
13                 MS. DEBI LOPEZ:  This one?
14                 MS. HERNBRODE:  Oh, sorry, that's -- I
15  mean left.  I said right.  I meant left.
16                 Okay.  Now I mean right.  Or left.  The
17  other one.
18                 MS. DEBI LOPEZ:  This one?
19                 MS. HERNBRODE:  Yeah.  It's amazing I
20  can put my shoes on in the morning.
21  BY MS. HERNBRODE:
22      Q.    So you see here where the surveyor is
23  describing the Verde River, that's the middle
24  paragraph?
25      A.    Yes.
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 1      Q.    He says the water is clear and pure?
 2      A.    Yes.
 3      Q.    Okay.  Let's talk about the more interesting
 4  information, the actual historic accounts and
 5  photographs of the Verde.
 6            Now, I think you said this morning historical
 7  newspaper accounts are primary sources?
 8      A.    They're sort of a hybrid, actually.  In a lot
 9  of cases, the reporter that may have written an article
10  was not present at the event.  They vary in degrees of
11  primariness, I guess it would be.
12      Q.    You listed them in your list on the
13  PowerPoint as a primary source?
14      A.    Generally, they're primary.
15      Q.    Okay.  Do you know what the population of the
16  Verde Valley area was in 1865?
17      A.    No, I don't.
18      Q.    And am I correct that according to your
19  research, no part of the Verde was surveyed until 1873?
20      A.    I don't remember.  Is that what it says in my
21  report?
22      Q.    That was the earliest survey, I believe, I
23  found in your report.
24      A.    Okay, then that's what I've got.
25      Q.    Okay.  And surveys were generally a prelude
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 1  to settlement?
 2      A.    That was one of the purposes of surveys,
 3  although sometimes there were settlers in an area
 4  before the surveys were done that could file for,
 5  essentially, a squatter's -- what turned out to be a
 6  squatter's patent.  That's not the formal terminology,
 7  but they could get a patent for an area that was
 8  unsurveyed once it was surveyed.
 9      Q.    So some surveys do show some improvements
10  already in place?
11      A.    Yes.
12      Q.    And you have five flood accounts in your
13  report?
14      A.    I don't remember precisely.  I had some.
15      Q.    Why don't you look at Page 96 to 7.
16      A.    The report or the PowerPoint?
17      Q.    Your report.
18      A.    Okay.  Okay, I'm there.
19      Q.    Does that refresh your memory as to how many
20  flood accounts you have in here?
21      A.    Well, I think I also had a few accounts that
22  commented from some of the government reports about the
23  fact that there were floods.  These happened to be the
24  flood accounts that I thought were the -- these were
25  the newspaper story accounts about floods that I found.
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 1      Q.    Why are flood accounts relevant to
 2  navigability?
 3      A.    Because in my view, the people describing
 4  them are describing a river that -- well, one of the
 5  flood accounts that I cited talked about how it
 6  considerably changed the channel.  And the other flood
 7  accounts indicate that it would be difficult to, under
 8  the circumstances that were described, to have a boat
 9  in those circumstances.
10      Q.    It would be difficult to boat during the
11  flood?
12      A.    Yes.
13      Q.    You didn't talk about any boating accounts
14  during your presentation this morning?
15      A.    I showed two boats in the Verde River; one in
16  the flood photo, and the other one of the two military
17  people somewhere in the Verde.
18      Q.    But you didn't talk about any of the
19  newspaper reports or other accounts we have of people
20  boating the river?
21      A.    I didn't encounter any of those.  There may
22  have been some that I didn't find.
23      Q.    Are boating accounts relevant to
24  navigability?
25      A.    Yes, they would be.
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 1      Q.    Okay.  Well, you did, actually, talk about
 2  two of them in your report.
 3      A.    Okay.
 4      Q.    On Page 99 you talk about a gentleman who
 5  built a raft of railroad ties that fell apart in mid
 6  river, correct?
 7      A.    Correct.
 8      Q.    Do you know why the raft fell apart?
 9      A.    Well, the newspaper article describes it as a
10  frail craft.  I would assume that maybe it wasn't
11  well-constructed, based on that description.
12      Q.    And does it tell us anything about the river
13  except that a boat was needed to cross it?
14      A.    Just that he was attempting to repair a
15  telegraph line and a railroad track using a boat.
16      Q.    And this was during a flood?
17      A.    I don't think it says anything about being
18  done during a flood.
19      Q.    Well, the telegraph line was damaged by a
20  flood, was it not?
21      A.    Right.  But I don't think he was trying to
22  repair it during a flood.  I could be wrong, but he
23  doesn't say he's doing it during the flood.
24      Q.    So either he was doing it during the flood or
25  the river was deep enough under normal circumstances to
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 1  even require a boat?
 2      A.    In order to repair this particular section of
 3  track and telegraph line, apparently so.
 4      Q.    Okay.  And then you have the Hooker, Cox,
 5  Smith, and Miller trip in May 1905.
 6      A.    And what page are you on now?
 7      Q.    I'm not finding it where I had it cited.
 8  These are the iron boat guys.  Do you remember them?
 9      A.    This is on Page 100, about a quarter of the
10  way up from the bottom.
11      Q.    Oh, okay.
12            So they were using iron boats?
13            Doesn't say in here.
14      A.    It doesn't say anything at all about the kind
15  of boat they were using, and it also doesn't say that
16  they actually undertook the trip.  It just said that
17  they were apparently thinking about it.
18      Q.    And you didn't find any follow-up articles on
19  this?
20      A.    No.
21      Q.    Okay, well, we did.
22            So, Debi, if you could pull up 13 for me.
23  This is X017-126.
24                 So in this case, it says that they
25  postponed their voyage because their boats didn't
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 1  arrive; is that correct?
 2      A.    I can't read what those words are in about
 3  the fifth line down on the left.  It says they've been
 4  postponed, but it doesn't say why.
 5      Q.    According to the something about the boats?
 6      A.    Yes, according to something about the boats,
 7  that's why it was postponed.
 8      Q.    And that last sentence, they're not expecting
 9  any special danger, although they're going to have to
10  negotiate some rapids?
11      A.    That's what it says.
12      Q.    Okay.  They still haven't left yet.
13            So let's look at No. 14, Debi, which is
14  X017-127.
15            So apparently they did launch, but it looks
16  like they came back some distance below Camp Verde; is
17  that correct?
18      A.    Well, it says they succeeded in going some
19  distance below Camp Verde, but there the water was so
20  low that they had to carry the boat, which was too
21  strenuous for them, and they gave it up, and then they
22  hiked, quote/unquote, back to the camp and got a farmer
23  to haul them to Jerome.
24      Q.    In either of those accounts or the one that
25  you looked at, did they say the Verde was nonnavigable?
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 1      A.    Not in so many words.  They described what
 2  the river was like at the time.
 3      Q.    And is there anything about any of those
 4  articles that makes it a booster article?
 5      A.    A booster article?
 6      Q.    Well, you talked about newspaper accounts
 7  being unreliable because they were boosters for their
 8  community.
 9      A.    I didn't say they were necessarily
10  unreliable.  In fact, I think just the contrary.  They
11  frequently were quite reliable as far as the booster
12  aspect of it is concerned.  But this is not a booster
13  article.  It's not talking about a benefit to the
14  community.  It's talking about an exceptional attempt
15  to boat the Verde, which made it a newsworthy account.
16      Q.    All right.  And those were the only two
17  accounts you found, the railroad ties and these guys?
18      A.    Well, I didn't find these guys; you did.
19      Q.    Well, you found the initial report on these
20  guys.
21      A.    Right.
22      Q.    Okay.  Did you read the Land Department
23  report?
24      A.    A long, long time ago.  Not within my
25  reasonable memory.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1622


 1      Q.    You didn't consider, as part of your
 2  conclusions, the December 1888 trip from Fort McDowell
 3  to Phoenix?
 4      A.    From the way you're asking the question,
 5  apparently not.
 6      Q.    Well, it's not in your report.
 7      A.    Okay.
 8      Q.    So if it's not in your report, did you
 9  consider it?
10      A.    I don't remember whether I did or not.
11      Q.    Well, you synthesized a bunch of stuff.  You
12  said the boating accounts are important.  If it's not
13  in here, doesn't that lead to the conclusion you didn't
14  look at it or didn't consider it?
15      A.    That could be the case, certainly.
16      Q.    Okay.  And you also didn't consider J.K. and
17  John Day's trip in September 1891 from Camp Verde to
18  Yuma?
19      A.    I don't remember.
20      Q.    Do you remember talking about the Day
21  brothers on the Gila?
22      A.    Yes.
23      Q.    This was their fifth trip?
24      A.    I don't remember.
25      Q.    Okay.  And you didn't consider the 1903
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 1  account where the horse that hauled the boat upstream
 2  and then returned with the wagon?
 3      A.    I don't remember that one either.
 4      Q.    Do you know how many trips it might take to
 5  train a horse?
 6      A.    No.  I am not familiar with training horses.
 7      Q.    And you didn't consider the 1931 trapping
 8  trip in a flat bottom boat from Clarkdale to Fort
 9  McDowell?
10      A.    I generally didn't deal with things that were
11  poststatehood.
12      Q.    So let's talk a little bit about the
13  photographs you put in, and these are all in your
14  report, so X002.
15            What's a ford?
16      A.    A what?
17      Q.    What is a ford when you talk about a river?
18      A.    F-O-R-D?
19      Q.    Yeah.
20      A.    A place where you can cross the river because
21  the water is relatively shallow.
22      Q.    Does it tend to be places where the river
23  might be broader and more shallow?
24      A.    I would guess so.  I suppose there could be
25  other places if the water was low.  It would be
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 1  narrower too.
 2      Q.    Let's look at your Figure 20.
 3            So, Debi, please pull up 15.
 4            Can you tell how deep the river is in this
 5  photo?
 6      A.    Only where the horses are standing.
 7      Q.    And how deep would you say it is right there
 8  along the shore?
 9      A.    An inch or two, maybe, based on where the
10  horses' hooves are, maybe three.  I can't tell for
11  sure.
12      Q.    Are there any rapids in this photo?
13      A.    I don't see any.
14      Q.    Would you expect this photo might be taken at
15  a ford?
16      A.    Could be.  Purely hypothetical, though.  As I
17  said when I identified the photo, I don't have any
18  information about where or when it was taken.
19      Q.    But people generally tried to cross rivers at
20  fords?
21      A.    Could be.  They could be watering the horses
22  too here.
23      Q.    Somebody's standing either on the other side
24  or in the middle of the river taking the photograph?
25      A.    That's true.
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 1      Q.    Do you see a marsh or a beaver dam in this
 2  photo?
 3      A.    No, I don't.
 4      Q.    Any braiding?
 5      A.    Not in this particular photo, no.
 6      Q.    Anything about this photo indicate
 7  nonnavigability?
 8      A.    No.  It was the historical photo showing the
 9  river, so I put it in.
10      Q.    Okay.  Let's look at Figure 21.
11            Debi, that's 16.
12            Can you tell how deep this river is?
13      A.    You can't tell from the photograph.
14  Although, as I indicated when I was testifying about
15  it, there appears to be some sort of riffling here and
16  up in this general area here.
17      Q.    I thought you told us that you were not a
18  hydrologist, nor a boater?
19      A.    That's correct.  But I do know what a riffle
20  is, which is a minor little -- I can't think of a good
21  synonym for a riffle, but it's an area where the
22  surface of the water is not smooth, let's put it that
23  way.
24      Q.    Different than a rapid?
25      A.    I don't know the definitions.  I'm not a
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 1  boater.
 2      Q.    So can you tell how deep the river is here?
 3      A.    Not in the areas that don't have the riffles;
 4  and even there it would be sort of guesswork, based on
 5  this photo.
 6      Q.    So you can tell from looking at the riffle
 7  here how deep that water is?
 8      A.    Just that it's probably shallower than in the
 9  other pieces.
10      Q.    Okay.  Any beaver dams?
11      A.    I don't see any beaver dams.
12      Q.    Marshes?
13      A.    No marshes.
14      Q.    Braiding?
15      A.    No braiding.
16      Q.    What about this photo indicates
17  nonnavigability to you?
18      A.    It just was a historical photograph of the
19  river, and I offered it for consideration for the
20  Commission to use in conjunction with all of the other
21  historical evidence that I provided.  And some of the
22  things can be disregarded or regarded more or less,
23  depending on what they think is relevant.
24      Q.    Okay.  Let's move to Figure 22.
25            That's 17, Debi.
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 1            Again, can you tell how deep the river in
 2  this photo is?
 3      A.    Well, it's clearly fairly shallow in the
 4  areas of -- right in here, at least shallower than the
 5  other portions of it.
 6      Q.    What does fairly shallow mean to you?
 7      A.    Less water than in the other portions of it.
 8      Q.    Four feet, five feet?
 9      A.    I don't know the precise distance on that.
10  It would be pure guesswork, based on this photograph,
11  to be able to do that.  Again, I'm only offering it in
12  the context of all of the other evidence as something
13  that can be regarded heavily or not regarded at all, if
14  the Commission so chooses.
15      Q.    Well, I would encourage the Commission to
16  look closely at these photos, so that's why we're going
17  through them.
18            So do you see any rapids or marshes in here?
19      A.    I don't see any marshes.  I don't see any
20  rapids.  I guess this might be a minor rapid, but,
21  again, I'm not a boater, so I don't know whether it's
22  a, quote, rapid, unquote, or a riffle, unquote.  I
23  leave that terminology to hydrologists.
24      Q.    Do you see any beaver dams?
25      A.    No, I don't.
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 1      Q.    Braiding?
 2      A.    No, at least not the way I understand the
 3  term; but, again, I'm not a hydrologist.
 4      Q.    So you wouldn't say this photo shows the
 5  river not navigable either?
 6      A.    That's a conclusion that has to be derived by
 7  considering all the other evidence, and this is one
 8  just tiny component, to be balanced with everything
 9  else in my presentation and report.
10      Q.    Okay.  Figure 23.
11            No. 18, Debi.
12            Can you tell how deep the river is here?
13      A.    I'm going to have basically the same comments
14  as the preceding few photographs, so that might speed
15  things up a little bit.
16      Q.    Okay.  So you can't tell how deep, from a
17  photo, the river is?
18      A.    No.  Again, I'm just offering it as one
19  visual illustration of the river the way it was in the
20  historical time slot, to be considered in relation to
21  all of the other historical evidence.
22      Q.    I think we can agree there's a riffle in this
23  one?
24      A.    It would appear so, toward the bottom of the
25  photo.
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 1      Q.    Okay.  But no beaver dams or marshes?
 2      A.    I don't see any.
 3      Q.    No braiding?
 4      A.    I don't see any.
 5      Q.    And your answer on all of them is going to be
 6  the same on the nonnavigability point; there isn't --
 7  unless -- if we hit a photo that you think shows
 8  nonnavigability, I want to know it.  Otherwise, can we
 9  assume that these photos are just evidence, and they
10  don't show navigability or nonnavigability, in your
11  mind?
12      A.    The only one that I think might show
13  nonnavigability, but, again, I'm not a boater or
14  hydrologist, would be the one at the potential dam
15  site, the potential Camp Verde dam site, which I think
16  is Verde Falls.  But I'm not a boater, so I don't know
17  for sure.
18      Q.    Okay.  We'll flag that one when we get to it.
19      A.    Okay.
20      Q.    Okay, move on to Figure 24.
21            Do you expect this one might be taken at a
22  ford?
23      A.    This actually -- it just occurred to me now
24  that this might actually be the same two horses with
25  the guy in the earlier one, but just taken from a
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 1  different angle.  But I could be wrong.  There was no
 2  more identification about it.  But it just shows two
 3  horses, one with a rider standing in the river.
 4      Q.    Can we flip back, Debi, to 15?
 5            Okay, I notice in this one there's a white
 6  horse and a brown horse, correct?
 7      A.    Right.
 8      Q.    Okay.  This is the other photo you were
 9  talking about.
10      A.    No, then I guess they're not the same, unless
11  he switched one of the horses.
12            There is, however, there is this rock right
13  here, and there is a similar rock in the other photo
14  spaced about the same place; but unless he switched
15  horses, it's probably not the same photo or same --
16      Q.    That could indicate that this is at a ford if
17  you've got multiple photos taken at the same location?
18      A.    Yeah, it could.
19      Q.    Let's go to 20, Debi.
20            Are there any rapids in this photo?
21      A.    No, I don't see any.
22      Q.    Marsh or beaver dam?
23      A.    No.
24      Q.    Do you know if this is out of the Edgar
25  Mearns collection?
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 1      A.    He was the camp surgeon at Camp Verde, and he
 2  took a lot of historical photographs, which I
 3  personally went through when I went to Camp Verde.  So
 4  at least they were at Camp Verde when I went there.
 5  They may have moved the photos somewhere else since
 6  then, but it's been a long time since I was there.
 7      Q.    When you were there, they had a complete
 8  collection of the complete Mearns collection there?
 9      A.    They had some of his photos, which the ranger
10  on site was kind enough to let me look through.  I
11  don't know if there are others elsewhere.  But this is
12  from Camp Verde itself.
13      Q.    Can you tell us a little bit about Edgar
14  Mearns?
15      A.    Just that he was the camp surgeon, and part
16  of his -- I believe he was the camp surgeon, and part
17  of his duty was to record the activities that went on
18  at the base, and that he also took photographs,
19  historical photographs of the area.
20      Q.    Do you know if it was common for military
21  doctors at that time to also be naturalists?
22      A.    Sometimes.  The camp surgeon was sort of the
23  logkeeper or recordkeeper of the post, and in addition
24  to treating the injured and so forth, he recorded,
25  basically, all of the activities that were going on and
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 1  so forth.
 2      Q.    Do you know if Dr. Mearns wrote books about
 3  wildlife flora and fauna of Arizona?
 4      A.    No, I don't.
 5                 MR. SLADE:  For the record, Joy, what
 6  Exhibit is this?
 7  BY MS. HERNBRODE:
 8      Q.    We're still on X002, as I indicated before.
 9            All right, so let's move on to 26, which is,
10  Debi, 21.  Figure 26.  Sorry.
11            So these are these gentlemen in a boat?
12      A.    Yes.
13      Q.    Does anything in this photo indicate
14  nonnavigability?
15      A.    No.
16      Q.    Okay.  Figure 27.
17            Debi, that's No. 22.
18            The river is a little harder to see in this
19  photo.
20      A.    That's correct.
21      Q.    See any marshes or beaver dams?
22      A.    No.
23      Q.    Any braiding?
24      A.    No.
25      Q.    Okay.  Figure 28.
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 1            Rapids, marshes, beaver dams?
 2      A.    No.  Appears to be maybe two channels on the
 3  far right here.
 4      Q.    Okay, so if a sort of island split like that
 5  is braiding, then this one would have braiding?
 6      A.    Again, I'm not a hydrologist, but there
 7  apparently are two channels there.
 8      Q.    Okay.  29.
 9            Do you think this one might be at a ford?
10      A.    I don't know.  It is what the caption says.
11  Oh, it says "Cottonwood Ford."  Well, that was the
12  identification, "Fort Verde."
13            I guess it is a ford.  But it does show the
14  cattle at the ford.
15      Q.    All right.  And can you tell how deep at
16  least this side channel at the river is?
17      A.    Which piece of it?
18      Q.    The part that has the cows in it.
19      A.    Well, there's some cows on the far left here,
20  and there appears to be a gravel bar of some sort or
21  sandbar or something, and then there are some other
22  cows up here more toward the right-hand side.
23            It appears to be maybe a few inches deep in
24  both places.
25      Q.    Okay.  Any rapids, marshes, or beaver dams?
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 1      A.    No.
 2      Q.    All right.  30.
 3            Marshes, rapids, beaver dams?
 4      A.    No.
 5      Q.    Braiding?
 6      A.    No.
 7      Q.    31.
 8            Marshes, rapids, beaver dams, braiding?
 9      A.    No.  It appears to be some sort of slight
10  ripple or riffle, if you will, here, and possibly a
11  second channel going down on the top piece there and
12  maybe a gravel or sandbar and some more ripples or
13  riffles, or whatever you call them, in that area.
14      Q.    32.
15            Looks like another ford photo?
16      A.    The caption is the way it was labeled at the
17  Jerome Historical Society, and it would appear that
18  they're not out there in the river just to have fun, so
19  I would assume they're trying to cross the river.
20      Q.    How deep would you say it is?
21      A.    Four or five inches, based on where the water
22  is coming up to the wheels; maybe a little deeper for
23  the car in the back.
24      Q.    Okay.  Any rapids, marshes, or beaver dams?
25      A.    Not visible in this photo.
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 1      Q.    Or braiding?
 2      A.    Not visible in this photo.
 3      Q.    Okay.  Your next two photos are flood photos,
 4  so we're going to skip them, because they don't show
 5  the ordinary and natural condition of the river; but
 6  did they play a part in your determination of
 7  nonnavigability?
 8      A.    I'm not sure which photos you're talking
 9  about.
10      Q.    If you will turn to 110 of your report, at
11  Figures 33 and 34.
12      A.    These were just other examples, in addition
13  to the newspaper reports, of floods on the Verde River;
14  and to me, they illustrate a river that would be
15  difficult to boat under those circumstances.  Although,
16  one of the photos does have a boat in it.
17      Q.    Okay.  And is the boat that's in that photo
18  having any difficulty?
19      A.    Well, it would appear to be tied up, I'm
20  guessing here, because it's not washing away.  There's
21  nobody in the boat.
22      Q.    You're talking about Figure 33?
23      A.    Correct.
24      Q.    Okay.  Yeah, right.
25            So let's look at Figure 35.
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 1            28, Debi.
 2            So marsh, beaver dam, rapids, braiding, any
 3  of those things?
 4      A.    I don't know whether this would be called
 5  braiding or not, again, because the angle of the photo
 6  is not clear, but there appears to be a lot of riverbed
 7  off in the distance here, as well as a channel here and
 8  then a channel right in the foreground.  And I don't
 9  know the technical definition of a riffle, but it would
10  appear to be potentially some multiple channels with
11  varying degrees of water in them.
12      Q.    You see two channels in this photo?
13      A.    Yeah, in the foreground.  There's one right
14  here and then one that's cut off by the corner of the
15  photo.
16      Q.    Okay.  Figure 36.
17            Marsh, beaver dam, rapid, braiding?
18      A.    None of the braiding or marsh or beaver dam.
19  There appears to be a little bit of a riffle or ripple
20  right in here and some sandbars above and below there.
21      Q.    Now, on your direct testimony, you said that
22  this photo showed that the river was shallow.  Did you
23  actually mean what you told me just a few moments ago,
24  is that it is -- the riffle area is relatively shallow
25  as regard to the rest of the river; not that you know
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 1  what the depth is in any place?
 2      A.    Well, it's hard to tell from the angle of
 3  this photo what the depth is, even at the riffle; but I
 4  would assume it's less water than elsewhere.
 5      Q.    So when you said shallow, what you meant was
 6  there's less water than other places in the river?
 7      A.    It could also be shallow in other parts of
 8  what you see in this photograph.  It's hard to tell
 9  from this angle.
10      Q.    Okay.  So when you say shallow, what are you
11  talking about?
12      A.    Less water than deep.
13      Q.    Well, you just said it could be less water
14  than deep or it could be shallow.  I want to know what
15  shallow means to you.
16      A.    Well, in comparison to, say, a much larger
17  river, such as the Mississippi River, where it's clear
18  that there's a lot of water in it, this particular
19  photo, I don't think it's unreasonable to conclude that
20  there is not a lot of water in it.  So I would expect,
21  if I went down there in 1920, that I might find that
22  there might be just a few inches of water in it at
23  most, as opposed to a view of the Mississippi River,
24  where I would assume to find much more water.
25      Q.    You could find that there was 4 feet of water
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 1  over that riffle, though?
 2      A.    I don't think so, from this view of the
 3  river.  It's hard to tell the perspective, because
 4  there's nothing to show you how tall the canyon is.
 5  There's no person standing in there.  But it just -- to
 6  me, it looks like it potentially was fairly shallow.
 7      Q.    You told me you boated down the Grand Canyon?
 8      A.    Correct.  Yeah.
 9      Q.    And there are rapids on that river?
10      A.    Yes.
11      Q.    And there are riffles?
12      A.    Yes.
13      Q.    And are any of them a couple of feet deep?
14      A.    Some were more than a couple feet deep.  Some
15  were extremely shallow and hard to get around.
16      Q.    There were rapids that are 10 feet deep or
17  more?
18      A.    I was there in an extremely high water flow
19  year, and there were places where the rapids, according
20  to the boatmen, because I only did this once, there
21  were places where there formerly had been very
22  dangerous rapids that were completely submerged because
23  of the volume of water, and there were other places on
24  the river which, because of the changes in the channel
25  and the current, formerly had been fairly easy to get
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 1  around and that had become much more dangerous, or vice
 2  versa.
 3            So, you know, I'm not a hydrologist.  I don't
 4  know the details of this, and I'm not a boatman.  But
 5  at least that's what I was told.
 6      Q.    What run did you do on the Colorado?
 7      A.    All the way from --
 8      Q.    Lee's Ferry to Diamond Creek?
 9      A.    -- Lee's Ferry to Diamond Creek, 13 days
10  total.
11      Q.    Was the Little Colorado running when you ran
12  it?
13      A.    Yes.  In fact, I swam in it.
14      Q.    So was the Colorado clear above the Little
15  Colorado?
16      A.    I don't remember.  I remember the Little
17  Colorado was kind of a turquoise blue and where there
18  was actually a line where it came into the Colorado
19  River, where you could see the brownish water from the
20  main Colorado and then the turquoise blue line where
21  the Little Colorado entered.
22      Q.    Were there places you could see how deep the
23  river was?
24      A.    In some, and in others you couldn't.
25      Q.    All right.  Let's move on to 37.
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 1            Okay, this is the one that you said
 2  potentially indicates nonnavigability, correct?
 3      A.    As a nonboater, I would find this difficult
 4  to boat.
 5      Q.    But you think this might be Verde Falls?
 6      A.    I could -- if you told me I was wrong on
 7  that, I would be more than willing to accept your
 8  opinion; but based on the slides that Mr. Fuller showed
 9  and some of the other people testified about, it looks
10  like it might be Verde Falls.
11      Q.    I'm, surprisingly, not going to disagree with
12  you on this.
13      A.    Okay.  This is from the records of the Bureau
14  of Reclamation.  It was a potential dam site for a
15  while.
16      Q.    Okay.  Move on to Figure 38.
17            Okay.  Marsh, beaver dam, rapids, braiding?
18      A.    No.
19            There's a gravel bar here, and this would
20  appear to be two channels, though.
21      Q.    Okay.  39.
22            Marsh, beaver dam, rapids, braiding?
23      A.    Again, I'm not a hydrologist, but based on
24  listening to the testimony of others, this might appear
25  to be braiding in through here.  It certainly has the
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 1  appearance of the way it's been described, and there
 2  are apparently some sandbars.  From this angle, it
 3  strikes me as looking pretty shallow.
 4      Q.    Okay.  But, again, pretty shallow relative to
 5  the rest of the river; not a hard estimate of how
 6  shallow is shallow?
 7      A.    Correct.
 8      Q.    Okay.  40.
 9            Marsh, beaver dam, rapids, or braiding?
10      A.    Not in this photo.
11      Q.    Okay.  41.
12            Marsh, rapids, braiding, beaver dam?
13      A.    Not in this photo.
14      Q.    Okay.  And, finally, 42.
15            Marsh, rapids, braiding, beaver dam?
16      A.    Well, again, I'm not a hydrologist, but this
17  might be considered to be braiding in through here.
18  There certainly has the appearance of sand or gravel
19  bars.  But I don't see any beaver dams or marshes.
20      Q.    And I notice there's some buildings up on the
21  side of this photo.  Could those split channels there
22  be associated with that facility?  Could they be canals
23  or places where they're pulling water out somehow?
24      A.    I would take this more to look like it's a
25  gravel mining operation, particularly because of this
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 1  type of bridge that's going across the river here.  It
 2  may be conveying gravel.  But that's all purely
 3  speculation.  I have no way of knowing for sure.
 4      Q.    You conclude that 2 feet is necessary for
 5  commercial navigation?
 6      A.    Did I conclude that?
 7      Q.    Well, let's look at your report at Page 139.
 8  Look at maybe the third sentence down.
 9      A.    Yes, I see that, but that's not my
10  conclusion.  I probably should have identified that
11  more clearly.  I believe that was J.C. Ives's opinion
12  about the depth of draft of a boat that could be used
13  to navigate the Colorado River.
14            So he's talking about that you needed 2 feet
15  for the types of craft he was recommending for the
16  Colorado River.
17      Q.    Were you here for any of the testimony on
18  Dr. Lingenfelter's book and the draft necessary for
19  steamboats on the Colorado?
20      A.    At the Verde?
21      Q.    On the Gila.  Sorry.
22      A.    I don't recall.  I don't think I was, but I
23  could be wrong.
24      Q.    Okay.
25      A.    I wasn't there for the entire hearing.
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 1      Q.    Do you recall hearing that Dr. Lingenfelter
 2  indicated that 18 inches was necessary for a river
 3  boat?
 4      A.    If I wasn't there, I don't recall it.
 5      Q.    Okay.  Well, I thought it might jog a memory.
 6      A.    No.
 7      Q.    Okay.  So you don't think that 2 feet is
 8  necessary for commercial navigation?
 9      A.    I'm just trying to summarize here what the
10  different historical parties were saying about
11  navigability.  The Ives, I believe it was Ives who said
12  that the type of craft he recommended for the Colorado
13  River would require 2 feet of water.  And then I go on
14  and I say that the Verde River here sometimes is only a
15  few inches deep, although it could vary a lot according
16  to floods, which is all illustrated in the documents
17  and photographs and newspaper stories and descriptions
18  by government officials.
19            So I'm just trying to summarize all of the
20  preceding material.  I'm not offering an opinion
21  per se.
22      Q.    Well, you don't talk about Ives in this
23  paragraph at all or quote him or anything like that.
24  You say "A dependable and reliable draft of two feet
25  could not be found in," essentially the Verde.
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 1      A.    Right, and as I explained, I believe that
 2  2 feet of water came from a historical document or a
 3  historical source.  It's not my offering of 2 feet of
 4  water as being reliable navigation.
 5      Q.    And the surveyors you talked about for the
 6  lower portion of the Verde, in what we're calling
 7  Segment 5, indicated depths in the main channel of
 8  between 2 and a half and 5 feet, correct?
 9      A.    Some of them did.  Others indicated that it
10  was considerably shallower.
11      Q.    Well, we talked about that 1 foot depth, and
12  that was a side channel of the Verde, right?
13      A.    Uh-huh.
14      Q.    Were there any others on the lower Verde that
15  indicated a different depth?
16      A.    I don't recall.  I reported what were in the
17  historical documents, and you have to take it in the
18  context of all the other historical material that I've
19  summarized to reach your own conclusions about -- or
20  the Commission needs to consider in order to reach
21  their conclusions about navigability.
22      Q.    That's not what I asked you.  I asked you
23  whether any of the surveyors on the lower portion of
24  the Verde indicated depths in the main channel of
25  between 2 and a half and 5 feet.  You said there were
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 1  surveyors who indicated a different depth.
 2            I would like to know who they are and what
 3  segment, what portion of the Verde they were talking
 4  about?
 5      A.    I don't recall without having to go back
 6  through all the survey records.
 7      Q.    Well, you have what you found important in
 8  your report.  Would you like to flip back to that
 9  portion of your report and see if you can find it?
10      A.    I can't do it right now.  It just would take
11  far too much time.
12      Q.    So you can't provide the information for the
13  Commission because it's going to take too long?
14      A.    That's correct.
15      Q.    All right.  The surveyors in the Verde Valley
16  found a depth of 3 feet, correct?
17      A.    If you pointed it out to me again, I will --
18  you don't need to bother.  I'll take your word for it.
19      Q.    Okay.  That's more than the 2 feet necessary
20  for commercial navigation according to Ives, correct?
21      A.    That's correct.
22      Q.    Do you know if anyone tried, Powell or --
23      A.    Let me qualify that.  That's, according to
24  Ives, what was necessary for commercial navigation on
25  the Colorado River, not on the Verde.  He made no
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 1  comments at all about the Verde River.
 2      Q.    So it's your opinion that the depth required
 3  for commercial navigation might vary river by river?
 4      A.    No, I'm just reporting what Ives' opinion was
 5  about the need for a draft of a boat to be operated on
 6  the Colorado River.
 7      Q.    And I said he said 2 feet.  The Verde had
 8  3 feet.  That would be sufficient, according to Ives?
 9      A.    On the Colorado River.  He made no opinion,
10  because he wasn't working on the Verde River, and he
11  had no way to assess what the other characteristics of
12  the Verde River were.  So he was offering an opinion
13  about the Colorado, which is all he was offering an
14  opinion about.
15      Q.    Well, you go on to talk about Powell or
16  Wheeler boats and whether they might be useful on the
17  Verde.
18      A.    The Wheeler boats?
19      Q.    Well, at least the Powell boats.  You showed
20  pictures of Wheeler boats, I'm presuming because you
21  felt them to be somehow relevant to a discussion of
22  navigability on the Verde.
23      A.    As I explained in that particular chapter, I
24  felt that the Commission ought to be able to see the
25  types of watercraft that were in use at the time.  I


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1647


 1  didn't offer them for any specific conclusions about
 2  the Verde River.  It was just simply to point out, in
 3  much the way Mr. Fuller did, that there were certain
 4  types of watercraft that were available and in use on
 5  certain rivers, and I limited my example to the
 6  Colorado River, which was considered navigable.
 7      Q.    And you used, as an example, boats used by
 8  Powell and Wheeler, and you say they weren't suitable
 9  for use on the Verde.
10      A.    I did not say that at all.
11      Q.    Okay.
12      A.    I said what I said, which was that they were
13  used on the Colorado River.  And with marginal success,
14  I might add.
15      Q.    How do you explain the five separate trips
16  the Day brothers made on the Verde prior to statehood?
17      A.    I think there were -- in my view, simply
18  because somebody can put a boat in a particular body of
19  water at some particular time, and maybe even do it a
20  couple of times, it doesn't mean that you can do it
21  consistently, or even reliably.
22            So it was certainly newsworthy that some
23  parties tried it, but simply because it was such a
24  novelty.
25            But there were no newspaper articles that
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 1  discussed reliable commercial boat operations on the
 2  Verde River, and so the notion that somebody could
 3  actually try to put a boat in was unusual enough that
 4  it warranted comment by the press.
 5            If the Verde had been navigable, I would have
 6  thought there would have been newspaper articles
 7  describing the wonder of the fact that there was
 8  commercial navigation to the various communities along
 9  the Verde.  But there were no such articles.  There
10  were no booster articles that talked about how the
11  Verde was contributing to the economic success of
12  communities because people could use it for commerce on
13  boating.  There was nothing about that.
14            And, you know, so simply because it's a
15  novelty and, I might add, in some cases a rather
16  difficult novelty, in my view, underscores the rarity
17  of the fact that there were people putting boats in the
18  river, a few, that only a few that were documented; but
19  nothing that talked about commercial navigation.
20      Q.    Did you find any reports about the Day
21  brothers' trips in any of the newspapers along the
22  Verde?
23      A.    I used whatever newspapers were available.
24  So, as I said, I think it was a rarity and it was
25  newsworthy.  I can use a different example, if you
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 1  want.
 2      Q.    Well, I want to finish talking about the Day
 3  brothers.
 4            We had one report from Yuma about the end of
 5  their fifth trip, correct?
 6      A.    I don't recall, but if you say so, I'll take
 7  your word for it.
 8      Q.    Okay.  So you didn't find any reports -- I'm
 9  presuming if you had found a newspaper report about the
10  Day brothers boating on the Verde, you would have
11  produced it or talked about it for the Commission,
12  correct?
13      A.    Yes.
14      Q.    Okay.  So you found no reports of them, even
15  though they took five trips down the river?
16      A.    That's correct.
17      Q.    So doesn't that argue against your
18  proposition that it's so novel that it's recorded every
19  single time it happens?
20      A.    I don't think so at all.  It seems to me that
21  if they were doing this -- if they were running a
22  commercial boating operation where it's going weekly up
23  or down the river, that would certainly have appeared
24  in the press.  It would have appeared in the booster
25  articles that were speaking about all of the wonders
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 1  that their community offered; and, also, the other
 2  newspaper articles that talked about the unusual
 3  attempts of boating, such as the guy that put the
 4  railroad ties together to try and repair the bridge.
 5            These are all freak things.  It's like the
 6  newspaper story -- or the TV stories now about people
 7  jumping out of second-story windows in Boston into
 8  snowbanks.  It's unusual.  It's newsworthy.  But it's
 9  not because people routinely jump out of second-story
10  windows in Boston.
11      Q.    I understand that.  But we know that these
12  guys took four prior trips that were not documented
13  anywhere at all in any newspaper account, and so it
14  would seem that not every trip was reported.
15      A.    That's apparently true.
16      Q.    Okay.  Did you look at the boats that the
17  Kolb brothers used in the Grand Canyon prior to
18  statehood?
19      A.    Not for this project, but I have seen them in
20  relation to another navigability project that I have
21  worked on that's confidential.
22      Q.    Do you know the draft of either the Kolb
23  brothers' boats or the Powell boats or the Wheeler
24  boats?
25      A.    No, I don't.
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 1      Q.    Do you acknowledge they were all available at
 2  statehood?
 3      A.    Or prior to, yes.
 4      Q.    Canoes available prior to or at the time of
 5  statehood?
 6      A.    Yes.
 7      Q.    Folding canoes prior to or at the time of
 8  statehood?
 9      A.    According to Mr. Fuller's testimony.  I don't
10  know anything about folding canoes.
11      Q.    Did you look at the ads that were produced as
12  part of the evidence?
13      A.    No.  Well, just the ones that were produced
14  as evidence.
15      Q.    Did they indicate that folding canoes were
16  available?
17      A.    That's correct.
18      Q.    A wide variety of homemade craft, were those
19  available prior to and at the time of statehood?
20      A.    According to Mr. Fuller, that's correct.
21      Q.    Do you have anything to disagree that people
22  made boats?
23      A.    No.
24      Q.    Okay.  How about dugout canoes?
25      A.    That's correct.
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 1      Q.    Do you have any information about the draft
 2  of those boats, or do you need to defer to Mr. Fuller's
 3  opinion on that as well?
 4      A.    I would defer to his opinion about the draft
 5  of those boats.
 6      Q.    Let's talk a little about the categories of
 7  context that you've repeatedly stated you synthesized
 8  to reach your conclusion.
 9            You talked about patents, state, federal, and
10  Desert Land Act patents.  Did any of the people in any
11  of those patents say the phrase nonnavigable?
12      A.    No, and they didn't cite to Steamer Daniel
13  Ball either.
14      Q.    Okay.  Federal surveys, I think you said
15  previously none of the federal surveyors said the river
16  was nonnavigable?
17      A.    Not in so many words, that I recall.
18      Q.    Okay.  And their depths were generally in the
19  2 and a half foot to 4 foot range, correct?
20      A.    That's correct.
21      Q.    And we've agreed that the fact that there
22  were roads, meanders, depths and dock -- sorry.  Try
23  that again.
24            I think we agree that the fact that there
25  were roads and docks along the river don't necessarily
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 1  make a river navigable or nonnavigable?
 2      A.    Roads and docks?
 3      Q.    Yes, docks, boating facilities.
 4      A.    There were docks along the Verde River?
 5      Q.    No.  There were roads.  There were not docks.
 6      A.    Correct.
 7            And I wanted to qualify one thing about the
 8  depth of the river according to the surveyors.  As I
 9  pointed out during my direct testimony, the accuracy of
10  the information of those surveys, they were transect
11  surveys, which means they only report what they find
12  going along the line.  So that the depths of the river,
13  where those surveyors identified the depths, was only
14  going to be where that particular surveyor encountered
15  the river, and it may have been considerably different,
16  it might have been deeper or it might have been
17  shallower, in between where those lines were.
18      Q.    Well, some of those surveyors said that they
19  were describing the river generally.
20      A.    That was in the general township surveys,
21  which the field notes that appear at the end of each
22  township, and so they're sort of a category, a broad,
23  sweeping statement about the whole township.
24      Q.    But certainly those rivers encountered --
25  those surveyors encountered a river on a particular day
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 1  at a particular location?
 2      A.    Right, and some of those would have been very
 3  dry times of years, others very wet times of year.
 4      Q.    None of them said it was nonnavigable?
 5      A.    That's correct.
 6      Q.    And we talked about the fact that meanders
 7  could mean that the river was over 3 chains wide or it
 8  could mean that it was navigable?
 9      A.    Or both.
10      Q.    Or both.
11            Okay.  So the federal reports you talked
12  about, you quoted a lot of people saying the Colorado
13  was the only navigable river.  Was there anybody in
14  there that said, specifically, the Verde was
15  nonnavigable?
16      A.    There was the one newspaper report from -- I
17  guess it was from Prescott, that said sort of in the
18  negative sense; that we have no navigable rivers other
19  than the Colorado.  And that I would take to mean that
20  it would include the Verde River.
21      Q.    Okay, so we've got one account so far of
22  somebody saying the river is nonnavigable.
23      A.    And because that newspaper article
24  specifically was describing the virtues of the
25  community there, I would have expected them to say we
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 1  have a navigable river if there was one that had been
 2  navigable.
 3      Q.    Okay.  Now, would you agree that the flood
 4  accounts occurred when the river was not in its
 5  ordinary condition?
 6      A.    I would have to leave the answer to that to
 7  the hydrologists.  It was certainly unusual
 8  circumstances when there were floods.
 9      Q.    Okay.  And did anyone in the flood accounts
10  say the river was nonnavigable?
11      A.    Not in those words.
12      Q.    Okay.  In the boating accounts, did anybody
13  say the Verde River is nonnavigable?
14      A.    No.
15      Q.    Okay.  So when you synthesized the
16  information and concluded that everybody thought the
17  river was nonnavigable, you have one guy who said it;
18  is that correct?
19      A.    If you take it in the overall context of the
20  literally hundreds of documents, you --
21      Q.    That's what I'm trying to do.
22      A.    You can cherry-pick one or two things that
23  fit your thesis quite well and ignore the other 500
24  items that don't fit your thesis.
25            In this particular case, if you consider all
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 1  of the evidence, balancing it out with whatever degree
 2  of credibility each piece is warranted, it clearly
 3  shows, in my view, that most of the people, if not all
 4  of the people, in the region of the Verde River did not
 5  think it was reliable, reliable for regular boating.
 6      Q.    Okay.  You told me at the beginning that the
 7  most important thing that a historical figure could say
 8  was their conclusion whether the river was navigable or
 9  not, not their observations.  Is that still true?
10      A.    I offered both.  I offered two.
11      Q.    I understand that.  But you said that the
12  most important thing was their conclusion.
13      A.    Not all of the people that I cited offered
14  conclusions.  They offered observations.
15      Q.    Okay.
16      A.    And, again, when you consider it in light of
17  all the other observations and conclusions and consider
18  the weight of the strength of each piece of evidence,
19  you can come up with a general statement about what all
20  of these historical figures thought about the Verde
21  River; and that's what I think I've provided.
22      Q.    What category did I miss when I listed those?
23  What category of evidence that you considered did I
24  miss?
25      A.    You listed all the different categories out.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1657


 1      Q.    Okay.
 2      A.    I mean in broad sweep, it's the surveyors'
 3  notes and plats, it's the homestead patent files,
 4  government reports, other reports, archival documents,
 5  newspaper articles.  I can't remember them all myself,
 6  but they are listed in my report, and I've listed them
 7  at the beginning of my presentation too.
 8      Q.    And in all of those accounts for the people
 9  who made conclusions, only one of them concluded the
10  Verde was nonnavigable?
11      A.    Only one said so in so many words out of all
12  those historical documents; but that doesn't mean, on
13  the flip side, that the other several hundred of them
14  thought it was navigable.
15      Q.    No, but it doesn't reach the conclusion that
16  you reached in here.
17      A.    I think it does.  I think the conclusion is,
18  is that all the observations and the one or two direct
19  statements about the Verde River strongly shows that
20  the people, the historical witnesses, people who were
21  actually there, did not believe the Verde River was
22  navigable.
23            They certainly would have commented about it.
24  It would have made -- it would have shown up in many
25  more historical documents; not just newspapers, but it


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1658


 1  would have shown up in many archival documents about
 2  how this river was being navigated on a regular and
 3  reliable basis if it had been done so.
 4            It would have shown up in military records.
 5  It would have shown up in the USGS reports.  It would
 6  have shown up in the Bureau of Reclamation reports.
 7  But it didn't.  And that's significant.
 8            The absence of information sometimes is just
 9  as strong as the presence of that information.  And in
10  this case, the absence is so overwhelming of navigation
11  that I don't think you can draw any other conclusion
12  about what the people thought of it at that time.
13      Q.    Okay.  Let's go back to those categories.
14  The federal surveyors.  Nobody said it was
15  nonnavigable.  They reported depths.  What else leads
16  you to believe that they overwhelmingly felt the Verde
17  River was nonnavigable?
18      A.    I think we've gone all through this.  There
19  were large sections of it that were not meandered.
20  There were sections of it that were meandered.  But
21  that in my opinion, in the context of all the other
22  documents, those were meanders that were consistent
23  with the survey manuals for 3 chains and wider.  And
24  when you consider the other types, the newspaper
25  articles, the government reports, the photographs --
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 1      Q.    I'm just -- I'm trying to figure out how each
 2  piece weighs into the whole.  So I'm just talking about
 3  the surveys for now.  I understand that you put them
 4  all together, you add them up, and you get
 5  nonnavigability.  I'm trying to understand the math.
 6            So you say the federal surveyors indicated
 7  nonnavigability, and you're basing that, as I hear you
 8  right now testifying, solely on the fact that some of
 9  them did not meander the river?
10      A.    No, I think I've explained that now at least
11  four or five times.  Not solely on the fact that four
12  or five of them did not meander the river; but also in
13  the context of all the other hundreds of historical
14  documents.
15      Q.    And --
16      A.    And as I also pointed out to the Commission
17  earlier, the surveyors were not infallible themselves.
18  They did survey at different times of year and under
19  different conditions.
20            So you have to consider them not just by --
21  the notes just by themselves.  You have to consider
22  them in light of all the other surrounding historical
23  documents.  None of these things can be taken
24  independently, and that's the problem of trying to do
25  history if you haven't been trained to be a historian.
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 1  You know, it --
 2      Q.    And I'm trying to get to your conclusion, but
 3  what I'm seeing --
 4      A.    I think you know my --
 5      Q.    -- is one plus two equals five, and I'm
 6  trying to figure out what the other math is.
 7            So, obviously, when you look at the big
 8  picture, you come to a conclusion.
 9      A.    Well, I come to a conclusion about what the
10  historical figures thought of the river, and I'm
11  conveying their opinions about the river.  I'm not --
12  I think I'm offering the objective history of what
13  was said and done at the time, and that these
14  particular parties, when you look at all of their
15  information collectively, it leads to just one
16  conclusion about what the majority of people thought
17  about the river.
18            I don't think I can explain it any more
19  clearly than that.
20      Q.    I understand what you're saying.  You're not
21  answering my question.
22      A.    That's because I think I've answered it
23  multiple times.
24                 CHAIRMAN NOBLE:  Joy, can we move on?
25                 MS. HERNBRODE:  Okay.
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 1                 CHAIRMAN NOBLE:  Thank you.
 2  BY MS. HERNBRODE:
 3      Q.    Did you look at Dr. Mearns' journals to see
 4  what he might have said about the Verde?
 5      A.    No, I did not.
 6      Q.    Did you spend any time at the Smithsonian in
 7  your research?
 8      A.    No, I did not.
 9                 MS. HERNBRODE:  Okay.  I think that's
10  all I have.
11                 CHAIRMAN NOBLE:  Is there anyone else
12  who --
13                 John, certainly.  Do we need a moment
14  for takedown?  I'm sorry, that was an inappropriate
15  term, but --
16                 MS. HERNBRODE:  It would be lovely if we
17  could have one, Mr. Chair.
18                 CHAIRMAN NOBLE:  Thank you.  We will.
19                 MR. HELM:  And I need to set up, too.
20                 CHAIRMAN NOBLE:  Let's take 10 minutes.
21                 (A recess was taken from 2:33 p.m. to
22  2:51 p.m.)
23                 CHAIRMAN NOBLE:  If we're ready to
24  begin, we're ready.
25                 Let's begin.
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 1                    CROSS-EXAMINATION
 2  BY MR. HELM:
 3      Q.    Good afternoon, Doctor.
 4      A.    Good afternoon.
 5      Q.    Nice to see you again.
 6      A.    Uh-huh.
 7      Q.    Just for the record, my name is John Helm,
 8  and I represent the Maricopa County and its Flood
 9  Control District.
10      A.    Yes, I recall.
11      Q.    Okay.  Just a couple of questions, and I'm
12  going to bounce around a little, regrettably, here to
13  try and avoid covering the same ground that everybody
14  else has covered, okay?
15      A.    Okay.
16      Q.    Your expertise is in history?
17      A.    Yes, American history, with emphasis on the
18  American West and environmental history.
19      Q.    Okay.  Any emphasis on water?
20      A.    My Ph.D. dissertation dealt with and
21  subsequently the book that I derived out of it dealt
22  with the history of water disputes on the Rio Grande
23  between Southern New Mexico and Western Texas.
24      Q.    How about history of water in Arizona?
25      A.    Other than the work that I have done here,
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 1  no.
 2      Q.    As a historian, do you also claim to be an
 3  expert in the historical end of how the federal
 4  judiciary went about determining cases for navigability
 5  for title purposes?
 6      A.    No, I am not an expert in that.
 7      Q.    Now, as part of your historical studies here,
 8  did you attempt to determine historically what the
 9  natural condition of the river would be?
10      A.    I tried to cover chronologically as far back
11  before statehood as possible, and the further back you
12  go, the closer you get to ordinary and natural
13  circumstances.  But if you're asking about whether I
14  tried to -- I guess this is something hydrologists
15  do -- recalculate in water that was taken out for
16  irrigation and derive conclusions from that, no, I did
17  not do that.
18      Q.    Okay.  The same question for natural.
19      A.    The same answer.
20      Q.    In the historical context, did you attempt to
21  determine what the ordinary flow of the Gila River --
22  or, I'm sorry, the Verde River was?
23      A.    No.  I attempted to show what the various
24  people who encountered the Verde -- the Gila -- not --
25  the Gila, you mean, or the Verde?
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 1      Q.    The Verde.  I'm sorry.
 2      A.    Yeah.  What they -- how they described the
 3  river or commented about it or otherwise conveyed their
 4  views about the river over time.
 5      Q.    So it's fair to say you didn't render any
 6  opinions that are your opinions on the ordinary
 7  condition of the Verde River?
 8      A.    That's correct.
 9      Q.    The same questions for the natural condition
10  of the Verde River.
11      A.    That's correct.
12      Q.    As part of your historical research, did you
13  make an attempt to determine any depths of the Verde
14  River at any place?
15      A.    Historically?
16      Q.    Historically.
17      A.    Other than what the settlers and surveyors
18  and other historical parties said in the documents that
19  they created, no, I did not.
20      Q.    So you were just laying out what other people
21  said about the Verde River for the Commission to read
22  and make their own decisions about?
23      A.    Exactly.
24      Q.    Forgetting the period back in the 1600s or
25  whatever, when some of the Spanish were wandering
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 1  around Arizona, how far back does your historical
 2  research go, in terms of time, after what the Winkleman
 3  court called civilization arrived here?
 4      A.    I think, you know, without looking back at my
 5  report or PowerPoint, I couldn't say for sure, but my
 6  guesstimate would be 1860s or 1870s.  Not too much
 7  earlier than that.
 8      Q.    Okay.  Do you have a historical opinion about
 9  when the Verde River would have been in its natural
10  condition?
11      A.    I would imagine before the earliest
12  irrigation canals were taken out.  It would be close to
13  it.
14      Q.    And when was that?
15      A.    1860s or 1870s, but I'm just guessing, based
16  on some of the patents that I looked at.  I haven't
17  looked at those patents, patent files, in quite a
18  while, so my memory may be foggy.
19      Q.    1850, 1860, somewhere in there is when
20  irrigation started, and so it would have been pre that
21  date, in rough terms?
22      A.    Rough terms, yes.
23      Q.    The same for the natural condition of the
24  river?
25      A.    Yes.
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 1      Q.    Do you know how long it took from the time
 2  that irrigation out of the river is first commenced
 3  until the Verde River was completely appropriated?
 4      A.    No, I don't know the answer to that.
 5      Q.    Didn't do any research on that?
 6      A.    No.
 7      Q.    Did you do any research on when the various
 8  irrigation canals were built?
 9      A.    No.
10      Q.    So you don't have any opinions about how much
11  water irrigators were taking out at any given time?
12      A.    Other than just the general descriptions
13  provided by the historical parties themselves.
14      Q.    You knew that they were taking water out?
15      A.    Yes.
16      Q.    You knew that they built those canals to take
17  water out?
18      A.    Right.
19      Q.    But you don't know the quantities and when
20  they took it out or anything like that?
21      A.    Right.
22      Q.    And is it also fair to say that you didn't do
23  any historical work on the location of the river
24  channels that comprise the Verde River at any
25  historical time?
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 1      A.    Well, to the degree that those homestead
 2  patent maps that were done by Salt River cartographics,
 3  those illustrated where the channel was located at
 4  various points in historical time.  And so to the
 5  degree that those showed the Verde channel as of the
 6  time of the General Land Office surveys; also as to the
 7  time of the Forest Service maps, which were about the
 8  time of statehood; and also as of the time of the
 9  earliest topographic maps, which varied, but generally
10  were early 20th century.  But I didn't set out to try
11  and specifically document it.  That was just in order
12  to be sure that I got all the homestead patents that
13  touched those channels.
14      Q.    Those three maps, for lack of a better word,
15  that you used to create your blue drawings --
16      A.    Right.
17      Q.    -- can you give me specifically the year that
18  each map was produced?
19      A.    The U.S. GLO surveys are discussed in my
20  report, and those years varied depending on the
21  township you were in; but I believe I pointed out the
22  years in my PowerPoint presentation.  So they're not
23  all going to be the same year, but they would be
24  pre20th century or prestatehood.
25            The Forest Service maps, my recollection is,
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 1  is that they were around somewhere in the neighborhood
 2  of 1913 to 1917.
 3            And the USGS topos, the U.S. Geological
 4  Survey did not start making topographic maps until the
 5  very early 20th century.  And, again, like the General
 6  Land Office survey plats, the topographic maps that
 7  cover the Verde River are different for different
 8  segments of the river; but I believe I put in my report
 9  a list of the topographic maps and when they were
10  created for the different parts of the Verde River.
11      Q.    What's your spread for that?  Do you
12  remember?
13      A.    The USGS?
14      Q.    19-something to 19-something else?
15      A.    The USGS topos?
16      Q.    Yeah.
17      A.    The earliest ones that I know of anywhere in
18  the western United States started about 1902.  I don't
19  recall on the Verde specifically, but I would imagine
20  it would have been in the 1900 to 1910 or 1915,
21  somewhere in that range; but they weren't all done at
22  the same time anyway.
23      Q.    I understand.
24      A.    So somewhere in that area.
25      Q.    Okay.  And the earliest date of any of that
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 1  would have been some of the surveys that started in
 2  1873, I think it was?
 3      A.    That's correct.
 4      Q.    And they're at different times working their
 5  way up too, aren't they?
 6      A.    Right, and some of them were poststatehood.
 7      Q.    Yeah.
 8            So what we have in those maps is a
 9  demonstration of various drawings of the Verde River
10  that all occurred at some point after diversion had
11  started, right?
12      A.    Most of them, yes.
13      Q.    Okay.  And when you get to -- I mean you pick
14  the date in the 19th century.  At some point you
15  reached a point where the Verde was fully appropriated,
16  correct?
17      A.    Yes.
18      Q.    And you just don't know what that day is?
19      A.    That's correct.
20      Q.    And in doing your historical research on
21  those with the SRP cartographic people or by yourself,
22  did you attempt to make any adjustments to those maps
23  that you were using to restore the water that had been
24  diverted by irrigation?
25      A.    No.  I just used the maps the way they were
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 1  drawn, and then cartographics, Salt River
 2  cartographics, overlaid them on the map and put them
 3  all together and added the homestead patents on top.
 4      Q.    So it's fair to say that none of those maps
 5  reflect the natural and ordinary condition of the Verde
 6  River?
 7      A.    They reflect what was there at the time the
 8  maps were done.
 9      Q.    And some, using the same information, reflect
10  a range of dates?
11      A.    Yes, they do.
12      Q.    I know you say you're not a hydrologist or
13  any of that rigamarole, but you sat around here for a
14  number of days and you've heard terminology used, and
15  one term you've heard is braided river?
16      A.    Yes.
17      Q.    And does the evidence that you compiled tell
18  you that the citizens along the Verde River thought it
19  was a braided river?
20      A.    I didn't see anything in the historical
21  record.  There might have been some -- let me correct
22  that.  There might have been something in some of these
23  government reports where one of the people from the
24  Bureau of Reclamation or from the Geological Survey
25  might have commented that this river had multiple
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 1  channels.
 2            But other than that, the residents
 3  themselves, I didn't see any commentary about the
 4  residents talking about multiple channels.
 5      Q.    If they had multiple channels, at least based
 6  on your pictures, there weren't a lot of them, were
 7  there?
 8      A.    I don't know.  The pictures -- there were
 9  very few pictures, historical photographs, available of
10  the Verde, and obviously each one is a very small
11  microcosm of a particular area.  So why the pictures
12  were taken where they were taken is anybody's guess.
13      Q.    The blue maps don't show a lot of braiding,
14  do they?
15      A.    No.
16      Q.    Now, my recollection is several times in your
17  report I've heard you use the term erratic when
18  describing the Verde River; fair?
19      A.    Yes.
20      Q.    I want your definition of the word erratic.
21      A.    Erratic --
22      Q.    As you used it in your report.
23      A.    Erratic would mean to me that it not only was
24  potentially not in the same location due to changes in
25  flow or flood events or other circumstances, and
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 1  likewise, that the volume of water that was coming down
 2  the river was not constant and varied greatly.  Either
 3  one or both of those characteristics.
 4      Q.    And am I being fair in saying you think the
 5  Verde River is erratic for all those reasons?
 6      A.    Yes.
 7      Q.    And you argue that that's what the citizens
 8  thought also, right?
 9      A.    Based on their descriptions and those of the
10  government reports and the other documents.
11      Q.    You didn't use any gage data to make any of
12  your decisions, did you?
13      A.    No.
14      Q.    Okay.  You've also used the term unstable;
15  fair?
16      A.    Yes.
17      Q.    Give me your definition of unstable.
18      A.    Essentially, the same as erratic, a synonym.
19      Q.    Did you do anything specific to determine
20  whether there was multiple channels on the Verde?
21      A.    No, I did not.
22      Q.    Is it fair to say that none of the pictures
23  that you show depict the Verde River in its ordinary
24  and natural condition?
25      A.    Since all of those photographs were taken
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 1  post, say, the 1860s, I would say that that's a fair
 2  assumption.
 3      Q.    Thank you.
 4            Now, you've also in your report, and I
 5  believe even in your testimony, used the terminology
 6  commercial navigation?
 7      A.    Yes.
 8      Q.    Define for me what you mean in your report
 9  and in your testimony when you use that terminology.
10      A.    Well, as I said in my testimony, I'm not a
11  lawyer, but my understanding of the U.S. Supreme Court
12  case, The Steamer Daniel Ball said that to be
13  considered navigable, a stream or a river had to be
14  reliable for carrying commerce.
15      Q.    So commercial navigation means to you a river
16  reliable for carrying commerce?
17      A.    Yes.
18      Q.    And you've used part of that phrase anyway
19  several times, the word reliable.
20      A.    Yes.
21      Q.    Define for me what you mean when you use the
22  word reliable in this context.
23      A.    Well, again, I'm not an attorney or a judge,
24  but my understanding of some of the court cases that
25  post-Daniel Ball deal with the issue of navigability
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 1  for title purposes said that simply because commerce
 2  could be carried on on a river at any one particular
 3  time did not make it reliable; but that it had to be on
 4  regularly expected times so that parties who wanted to
 5  carry on commerce could understand that they would be
 6  able to do so predictably.
 7      Q.    You keep throwing out buzzwords, so what does
 8  regularly expected time mean to you?
 9      A.    That's only my recollection of the cases that
10  I've looked at many years ago.
11      Q.    You don't understand what that terminology
12  means in those cases?
13      A.    No, I don't.  I don't remember.
14      Q.    And for that matter, you don't understand
15  what the wording commercial navigation used in those
16  cases meant, true?
17      A.    That's correct, because my goal was not to
18  address legal issues.  My goal was to set forth the way
19  the historical parties perceived the Verde River over
20  time.
21      Q.    Just off the top of your head, can you give
22  me five primary sources that use the terminology
23  commercial navigation in discussing the Verde River?
24      A.    No, I can't do that off the top of my head.
25      Q.    Do you know one?
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 1      A.    I couldn't do that either.
 2      Q.    Okay.  There weren't any, were there?
 3      A.    Commercial navigation on the Verde?
 4      Q.    Yeah.
 5      A.    I don't think there were.  I think it would
 6  have shown up in the historical records if there had
 7  been.
 8      Q.    I agree with you.  It didn't, did it?
 9      A.    Not as far as I remember.
10      Q.    As a historian, or at least in your
11  perspective as the historian that's here, tell me how
12  the terminology or how you thought the terminology
13  commercial navigation was different than plain old
14  navigation.
15      A.    Well, again, this is not intended to be a
16  legal definition, but commercial navigation to me would
17  mean boats carrying products that could be sold
18  elsewhere or carrying components of things that needed
19  to be assembled or crops or, in other words, things
20  that were going to be useful to parties other than the
21  people who were actually in the boat.
22      Q.    So using a boat to go from A to B, in your
23  mind, doesn't qualify as the type of navigation that a
24  court or a commission could use to determine the river
25  was navigable?
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 1      A.    That would call for a legal opinion.  I can't
 2  offer that.  I'm not trained as a lawyer.
 3      Q.    And as a historian, you're not concluding
 4  that?
 5      A.    Not concluding what?
 6      Q.    That just going from A to B doesn't qualify
 7  as an element to be used in determining navigation of a
 8  river, whether it's navigable or not.
 9      A.    Again, I think that's a legal conclusion.
10  And I would have to see -- if you're talking about a
11  boat going from A to B, I would have to see the
12  historical document that described the boat going from
13  A to B to be able to render any opinion about that
14  document.
15      Q.    Did you see that one about the Day brothers?
16      A.    That's correct.
17      Q.    What do you think about that one?
18      A.    I don't remember what the Day brothers were
19  doing, other than it sounded like, to me, perhaps a
20  joyride.
21      Q.    Yeah, they were doing a little trapping,
22  weren't they?
23      A.    Oh, was that true?  Okay, trapping then.
24  Then I would also want to see if they were trapping in
25  order to sell the stuff or if they were doing it for
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 1  themselves.
 2      Q.    Well, they either gave it away -- they didn't
 3  take it home, did they?
 4      A.    Again, I don't remember the article,
 5  specifically.
 6      Q.    Okay.  Now, again, with your historical hat
 7  on, in determining navigability, does trade and travel
 8  on a river have to happen together?
 9      A.    Trade and travel?
10      Q.    Yeah.
11      A.    Again, I think that would be something for a
12  court to decide, or it may have already been addressed
13  in court decisions.  I don't know.
14      Q.    You didn't or are not attempting to do any
15  evaluation historically of the components that were
16  necessary to make a determination of navigability for
17  title purposes?
18      A.    No.  I was just simply conveying what the
19  various parties who had interactions with the Verde
20  River, how they describe those interactions or what
21  they did in relation to the Verde.
22      Q.    Okay.  The sense I got is that you at least
23  claim to look at a lot more things than what you list
24  in your report.
25      A.    That's true.
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 1      Q.    Okay.  How would the Commission, if it so
 2  desired to retrace your steps to verify any of your
 3  commentary, how would they go about doing that with
 4  just your report in hand?
 5      A.    I can offer you a description of -- I think I
 6  did put in my methodology in the introduction of my
 7  report, but I'll explain that again, if you would like.
 8      Q.    Oh, no, I've read your methodology.  Alls I'm
 9  saying is are you saying that if the Commission wants
10  to verify this great body of evidence that you claim to
11  have looked at to come up with your conclusions,
12  they're going to have to take the terminology
13  descriptions that you used in that portion of your
14  report and retrace those steps?
15      A.    The most reliable documents or the ones that
16  were the most descriptive are the ones that are cited
17  in the footnotes, the ones that I thought were the most
18  useful for describing the Verde River from the point of
19  view of the early people along the river.
20            But there was a much larger body of
21  historical material that I originally culled from
22  various archives; and then of that body of historical
23  material, I abstracted out a smaller universe into a
24  computer database of documents that I thought
25  potentially might be useful or particularly
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 1  descriptive.  And then as I put together the final
 2  report from those abstracts, it was an even smaller
 3  universe of documents; and those are the ones that
 4  wound up in the footnotes.
 5            So in my view, as a historian, those are
 6  either the most descriptive or most useful documents in
 7  describing the Verde River from the historical parties'
 8  points of view.
 9      Q.    Okay.  So if we assemble those documents, can
10  we forget about the rest of them, and if the documents
11  that you listed don't back up your claims, we can
12  conclude that you were wrong?
13      A.    You also have to look at the other ones that
14  were in my abstracts, because sometimes I used one
15  particular document as an example.  I might have had
16  three or four that were very close in terms of what a
17  particular description was, and rather than be
18  redundant, I simply picked one of them as the most
19  representative.
20            So if you wanted to conclude that I was
21  wrong, you would have to look at not only everything in
22  the footnotes, the original documents, but you would
23  also have to look at all the other ones that I
24  abstracted.
25      Q.    Okay.  So how does the Commission look at all
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 1  the ones you've abstracted?
 2      A.    They can have a copy of my database, assuming
 3  the counsel for Salt River Project would like it, agree
 4  with that; and they can see the abstracts, and those
 5  abstracts also show the sources of where that material
 6  came from, the Archives and so on.
 7      Q.    And if there's anybody in this room who might
 8  want to do that checking, can they get the same kind of
 9  information?
10      A.    I would have to consult with counsel for Salt
11  River Project.
12      Q.    You've been an expert witness before in
13  court, haven't you?
14      A.    Quite a few times, both in State and Federal
15  Court.
16      Q.    Do you have to produce all that kind of
17  information when you're acting as an expert witness in
18  a court?
19      A.    Yes, I do, and I have.
20      Q.    Okay.  And you've given that information to
21  your counsel?
22      A.    I have given -- Salt River Project many years
23  ago, as you may recall from my deposition in a Maricopa
24  County case, many years ago the Salt River Project
25  asked that I give them what was then all of my
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 1  collection of paper documents, photocopies.  And since
 2  they had paid for the research, effectively those
 3  copies were theirs, so I gave them all those documents.
 4  And to the best of my knowledge, they are now in the
 5  Salt River Project Archives in Phoenix.
 6      Q.    Okay.  Do you know whether the Salt River
 7  Project has granted access to those archives for
 8  anybody involved in these proceedings?
 9      A.    I believe, and Mark can correct me if I'm
10  wrong, but I believe that you asked for access to those
11  materials; and I believe that the Salt River Project
12  gave it to you, but I could be wrong.  That's just a
13  vague recollection.
14      Q.    You are wrong on that.
15      A.    Okay.  Well, in any event, Salt River Project
16  has all the paper copies.  The digital copies that I
17  collected recently, historical newspaper articles and
18  photographs, I have those in my computer.  And, again,
19  with the advice of counsel, if Mr. McGinnis says it's
20  okay, I'll be glad to provide it to the Commission.
21      Q.    Okay.  So the only way anybody participating
22  in these hearings or from the Commission is going to
23  get the stuff is if Mr. McGinnis tells you it's okay to
24  give it?
25      A.    And I'm assuming he would consult with Salt
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 1  River Project before he consented to that.
 2      Q.    From your perspective, as a historian
 3  evaluating these commentaries from the various people
 4  on-site at the time who were talking about trade or
 5  travel, did that trade or travel, in your mind, have to
 6  be of a commercial nature to qualify the river as one
 7  that could be used for navigation?
 8      A.    Again, it's a legal conclusion.  My intent
 9  was simply to present the perspective of the parties
10  along the river and what they said about the river, and
11  then my intent was to let the Commission make their own
12  judgments about whether it met the legal definitions of
13  navigability for title purposes.
14      Q.    In any of your historical research, did you
15  consider recreational boating of any kind?
16      A.    To the extent that there were some boating
17  attempts on the river, I probably -- those may have
18  been recreational, if you want to call it that,
19  joyriding.  But I saw very, very few of those; and I
20  didn't see anything of a regular, historically
21  speaking, regular recreational boating activities on
22  the river.
23      Q.    Okay.  And when you say that historically,
24  you mean up to the period 1950, 1960, 1940?
25      A.    Approximately the time of statehood.  I do
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 1  have a few photographs poststatehood, but approximately
 2  statehood.
 3      Q.    Okay.  You haven't done anything to look at
 4  modern recreational boating?
 5      A.    No.
 6      Q.    Do you have an opinion, as a historian, how
 7  many times a river would need to be navigated by a boat
 8  to become a navigable river?
 9      A.    Again, that would be a legal conclusion that
10  I'm not in the position to be able to make.
11      Q.    When you did your historical analysis, did
12  you attempt to analyze the river on any kind of a
13  segment-by-segment basis?
14      A.    No, I did not.
15      Q.    So you just looked at it as one big river?
16      A.    Well, that was of necessity, because the
17  historical documents themselves, it was hit or miss.
18  You know, there weren't an equal number of documents
19  addressing each particular part of the river.  They
20  weren't necessarily the same types of documents
21  everywhere.  It's what I could find.
22      Q.    But you could have made three piles, for
23  example, if you wanted to, and said, one, this is the
24  lower, this is the middle, and this is the upper,
25  right?
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 1      A.    I could have.  But I believe most of the
 2  organization of my report, within types of documents
 3  within those categories, it's primarily chronological.
 4      Q.    When you were doing your historical reviews
 5  of the Verde, did you come across any portions of the
 6  river that, as you looked at it, you said, wow, to get
 7  past this portion I'm going to have to portage?
 8      A.    Certainly Verde Falls, the photograph that I
 9  have of it there.  And other areas, I'm not a boating
10  expert, but some of those other photographs, to me, as
11  an amateur who, you know, might want to attempt it, I
12  would assume that some of those other areas appeared
13  fairly shallow and would be difficult for me to get
14  past.
15      Q.    You're talking about the riffles that you
16  were showing in some of your pictures?
17      A.    The riffles or gravel bars or whatever.
18      Q.    I take it that Verde Falls would be the
19  biggest one that you mentioned?
20      A.    I would not attempt to go through there.
21      Q.    No, neither would I.
22      A.    No.
23      Q.    But that would be the biggest obstruction in
24  the river that you're aware of?
25      A.    Yes, and particularly from the other
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 1  descriptions that I've heard of it from other parties
 2  testifying.
 3      Q.    About how long, how far do you think it is
 4  from the top of Verde Falls, where people would have to
 5  get out to portage, to where they could put their boat
 6  in below the falls?
 7      A.    I don't know.  I think Mr. Fuller described
 8  it as a matter of 10 or 20 or 30 or 40 feet.  I don't
 9  remember precisely.  It wasn't a long distance, though.
10      Q.    And would it be fair to say, at least in your
11  mind as a historian, that would have been the longest
12  portage on the Verde River?
13      A.    I don't know about any of the other
14  obstructions on the river.
15      Q.    I have to ask you these two questions from
16  our prior experience.
17            Did you ever get around to reading Oklahoma
18  versus the U.S. or Oklahoma versus Texas, depending on
19  which designation you like?
20      A.    No, I have not yet read it.
21      Q.    How about the Holt State Bank case?
22      A.    No, I have not.
23      Q.    Other than that 1931 Utah case, have you read
24  any other Supreme Court decision?
25      A.    About navigability?
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 1      Q.    Yeah.
 2      A.    I think there's a Supreme Court decision
 3  involved lakes in Alaska and whether they were
 4  considered -- I couldn't cite it to you, but whether
 5  they were considered commercially navigable because of
 6  biplanes that would bring in commerce and land on the
 7  lakes.  And I believe the State of Alaska claimed that
 8  those lakes were, therefore, navigable because commerce
 9  was coming in and landing on the lake.
10            And my recollection is, is that the outcome
11  of that case was the U.S. Supreme Court said that this
12  was really not a body of water that was conveying
13  commercial products from Point A to Point B simply
14  because the plane was landing there.  It was not like a
15  boat would be.  And I've read that one.
16            And I believe I read one or two cases that
17  indicated that because you could put a ferry boat in a
18  particular river, that was not necessarily an
19  indication of navigability; that it could be considered
20  an indication that you could put a boat in, but it was
21  not conveying commerce from Point A to Point B because,
22  effectively, you're avoiding the river the same way a
23  bridge would.
24            But those are generalities, and I read those
25  a long time ago, and I couldn't give you citations.
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 1      Q.    When you first started testifying here, it's
 2  my recollection that you mentioned something about your
 3  testimony on the Gila and how it was to carry over and
 4  be incorporated with your testimony here.  Do you
 5  recall that?
 6      A.    On the Gila?
 7      Q.    Yeah.
 8      A.    I think what I was talking about was the
 9  general discussion of how federal surveys were carried
10  out, which was equally applicable to either river,
11  meaning the survey manuals and what the surveyors were
12  supposed to report under the different manuals, and the
13  same with the homesteading process, what laws governed
14  that process and how one went about getting a
15  homestead.  But I don't -- I think that's the only part
16  that I was talking about carrying over, unless you're
17  thinking about something else.
18      Q.    No, I'm not.  I'm just trying to get it
19  straight in my mind what you're carrying over.
20      A.    No, that was it.
21      Q.    And so it would simply be your prior
22  testimony on the federal surveys?
23      A.    And the homestead patenting process and then
24  the general methodology of how I went about my
25  research, which is similar for both rivers.
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 1      Q.    Okay.  Now, I noticed a little difference in
 2  your testimony, and I'm curious.  You used a new word
 3  on me, probative.
 4      A.    Oh, I learned a big word.
 5      Q.    I could see that.  And my first question was
 6  who taught you that word?
 7      A.    I've heard it used by lawyers in the past.
 8  And, you know, I probably shouldn't have used it,
 9  because it sounds too legal, but...
10      Q.    Well, tell us what you meant when you used
11  that word in talking about the surveys.
12      A.    Just that they should be considered strongly
13  as useful information in helping to determine whether a
14  river was or was not navigable; but in and of
15  themselves, they did not prove whether a river was or
16  was not navigable.
17      Q.    And that's at least a small change in
18  position from what you said in the Gila testimony,
19  correct?
20      A.    I don't think so.  I think I -- maybe I
21  didn't use the word probative.
22      Q.    Well, I know you didn't do that.
23      A.    But I do think I indicated that the surveys
24  were certainly strong indication of what the surveyors
25  thought about the Gila River with regard to the


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1689


 1  question of navigability.
 2      Q.    Sure.  My recollection is you put them right
 3  up there as the most important piece of evidence the
 4  Commission has to look at it.  Is that fair?
 5      A.    I would say it's one of the most important.
 6      Q.    And you still haven't read those two lousy
 7  Supreme Court cases --
 8      A.    No, I have not.
 9      Q.    -- that contradict you?
10      A.    No.  I do most of my research in nonlegal
11  documents.
12      Q.    The information that you've conveyed in your
13  report, as I understand it, you're not trying to match
14  that information to any legal standard that the
15  Commission has to apply to make a determination of
16  navigability for title; is that fair?
17      A.    That's correct.
18      Q.    From your historical research on the Verde,
19  other than the Verde Falls, what specific obstructions
20  to navigability are you aware of?
21      A.    None.  I think Mr. Fuller talked a lot about,
22  in the upper reaches, trees hanging over the river and
23  something called strainers, which I didn't know what
24  the term meant until his testimony; and that there were
25  other obstacles such as, potentially, beaver dams or
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 1  things like that.  But I'm not aware of any.
 2      Q.    You're not aware of them?
 3      A.    No, I'm not aware of the specifics of that,
 4  no.
 5      Q.    You can't verify that there's any
 6  obstruction, other than Verde Falls, on the Verde River
 7  from its headwaters to where it ties in with the Salt
 8  River?
 9      A.    Not personally, no.
10      Q.    Or as a historian?
11      A.    Other than what the historical parties said
12  about the river or wrote about the river.
13      Q.    Do you have any specific citations from those
14  historical parties talking about something that was an
15  obstruction to travel?
16      A.    I believe at least one of the newspaper
17  articles talked about, and it could have been the Day
18  brothers' outing, that it was going to be a very
19  difficult attempt to go down the river because of
20  obstructions in the river; but I don't believe they
21  specifically identified where those were.
22      Q.    That's just somebody's opinion, like you and
23  me trying to go over Verde Falls?
24      A.    Yeah.
25      Q.    As part of your testimony in the Gila, you
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 1  told us that you didn't know the difference between the
 2  natural condition and the ordinary condition of the
 3  river, and in that case you were talking about the
 4  Gila.
 5      A.    Yes, because I think those are essentially,
 6  according to what I understand of the Winkleman case,
 7  legal issues.
 8      Q.    Okay.  And is it fair to say then that you
 9  still don't know what those terms mean in terms of the
10  Verde?
11      A.    My understanding from some of the other
12  testimony is that natural would mean without any sort
13  of manmade obstructions, such as diversion dams or
14  things like that; and that ordinary potentially might
15  not encompass floods, flood events, or droughts.
16            But those definitions I think are either
17  largely legal or hydrological.
18      Q.    They played no part in what you wrote down
19  that the folks were telling us?
20      A.    No, because what I wrote down what the folks
21  were telling is what the folks were saying about the
22  Verde River.  I mean some of them did describe floods,
23  and so I wrote down what they said about the floods.
24  And some of them did mention diversion dams, so I put
25  down what they said about that.
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 1      Q.    In doing that, you didn't make any attempt to
 2  separate the evidence into a pile that would be natural
 3  conditions and another pile that would be ordinary
 4  conditions, correct?
 5      A.    No, I did not.
 6      Q.    I'm sorry if I asked you this, but do you
 7  have an opinion historically on when you can tell me
 8  the river was completely diverted?
 9      A.    I think you've asked that before.
10      Q.    That's why I can't remember.
11      A.    I don't know any particular date when it was
12  completely diverted.
13      Q.    Be fair to say probably when they built
14  Horseshoe and that other --
15      A.    Bartlett?
16      Q.    -- dam, Bartlett?
17      A.    Those would certainly be big factors in the
18  use of the river.
19      Q.    You didn't do any historical research on when
20  you would conclude the river to be completely diverted?
21      A.    No.
22      Q.    Did you compile any list of diversions that
23  were built on the Verde?
24      A.    No.
25      Q.    Did you find any lists that listed all the
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 1  diversions on the Verde?
 2      A.    Not that I remember, but that was not my
 3  goal, so even if I had seen them, I probably wouldn't
 4  have paid much attention to them.
 5      Q.    Now, do I recall your telling me on the Gila
 6  that you made no attempt to check out the veracity of
 7  any of the reports that you happened to find and put in
 8  your report?  You just found it, didn't make any
 9  decision whether it was true or false, and just stuck
10  it in; fair?
11      A.    If there had been something that was directly
12  contradictory or clearly showed that a report was in
13  error, then I would have said that.  But I didn't see
14  any such thing in relation to the historical documents
15  I used for the Verde.
16      Q.    And you didn't try to make any judgments
17  yourself on whether they were true or false?
18      A.    No, I did not.
19      Q.    If a federal patent did not specifically
20  state that it was conveying land underlying a river
21  that was navigable, would the person the patent was
22  granted to get title to the land underlying the river?
23      A.    Well, first of all, my understanding, the
24  patents themselves would not have actually made such a
25  statement one way or the other, because those were
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 1  simply deeds.  The patent files are different, in that
 2  they convey descriptions of -- by witnesses about the
 3  piece of property being conveyed to the patent holder.
 4  I'm not sure if that answered your question.
 5      Q.    If I understand what you're saying, you are,
 6  in part, saying that no patents ever issued by the feds
 7  made specific statements about the conveyance of real
 8  property underlying a navigable or nonnavigable body of
 9  water?
10      A.    I have never seen any such, that type of
11  document.  And there are many federal documents that
12  appear in a patent file.  It's not just the witness
13  affidavits.  There are such things as receipts for
14  payment, the application, the original application.
15  There can be documents if there's a dispute over a
16  parcel.
17            And I have probably now -- it's not just in
18  relation to the Gila, the Verde, and the Salt River
19  that I've used these documents.  I've used these
20  documents all over the western United States.  So I've
21  seen literally thousands of them.  And I have never
22  seen one instance where the Federal Government said
23  we're giving you a patent to this land and, by the way,
24  part of what we're giving you is under a navigable body
25  of water.
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 1      Q.    Okay.  Have you ever read anything, including
 2  any cases, that said that if the Federal Government
 3  does not specifically state that they are conveying
 4  water underlying -- or land underlying a navigable
 5  river, those patents will be construed not to convey
 6  that land, even though the metes and bounds includes
 7  it?
 8      A.    No, my goal was simply to show what the
 9  Federal Government did in terms of conveying the land;
10  and how that's been construed by courts subsequently is
11  not what I was attempting to do.
12      Q.    Okay.  So you don't know, when the feds gave
13  a patent, whether they really were conveying land under
14  a navigable river or not?
15      A.    That's correct.
16      Q.    I think Joy may have asked you this, but I've
17  got to make sure.
18            Do any of the surveys or the survey notes on
19  the lands on the Verde state specifically that the
20  river was navigable?
21      A.    I think Joy asked it in the converse; did the
22  survey notes state that the river was not navigable.
23      Q.    Okay.
24      A.    And I answered no.  And I would also answer
25  no to your question, which is they did not expressly
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 1  state the river was navigable in relation to the
 2  meanders of both banks.
 3      Q.    Did any of the notes of any of the surveyors
 4  state what manual, specifically, they were using to
 5  conduct the survey on?
 6      A.    My recollection is no.  I'm assuming that
 7  they used whatever was the then-current manual, but I
 8  don't think they expressly said we're using the 1864
 9  manual or the 1894 manual or the 1902 manual.
10      Q.    So that's just your assumption based on the
11  timing the manual was adopted by the folks in
12  Washington?
13      A.    Right, and I think I've pointed out that one
14  of the surveyors could have either been using the 1902
15  manual, which had come out on January 1st, 1902, or if
16  it hadn't reached him because of the time of his
17  survey, he might have been using the 1894 manual; but
18  it didn't make any difference as far as how he reported
19  the Verde River.  Both manuals were essentially the
20  same.
21      Q.    I hate to ask you this question again, but I
22  have to do it on a different river.
23            Tell me what you understand the terminology
24  well-defined natural arteries of internal communication
25  to mean in the surveying context.
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 1      A.    I don't know the answer to that question, and
 2  I'm not sure the surveyors did either.  I think the
 3  surveyors were told -- to me, I understand it to
 4  mean -- you're talking about the one bank meanders?
 5      Q.    Uh-huh.
 6      A.    To me, what it means is that while the river
 7  was not navigable in the view of the surveyor, if the
 8  surveyors thought that it was useful to show that
 9  parties could use the valley of the river, roughly
10  paralleling the river, then he should do a one bank
11  meander in order to define roughly where this land
12  transportation was going that happened to be following
13  the valley of the river.
14            But I've never seen a specific definition of
15  what that meant, and I've never seen any of the
16  surveyors saying what that meant to them.
17      Q.    As you did in the Gila, in this case did you
18  restrict your review of surveys to the interior line
19  surveys?
20      A.    Yes.
21      Q.    And you didn't come across anything in your
22  review of those survey notes or the surveys that would
23  tell you commentary on the natural and ordinary course
24  of the river?
25      A.    In those words?


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1698


 1      Q.    Yeah.
 2      A.    The closest that anything might come to that
 3  would be the general descriptions of the townships that
 4  were at the end of each volume of the survey notes.
 5  Some of them were better descriptions than others and
 6  conveyed more information, but none of them used the
 7  phrase natural and ordinary.
 8      Q.    And some of those surveys were done after The
 9  Daniel Ball came along, weren't they?
10      A.    I think quite a few of them were.  I think
11  that was 1878, 1879, if I'm not mistaken.
12      Q.    Basically, did the SRP cartographics unit do
13  the same work on the blue line maps in this case that
14  they did for you on the Gila?
15      A.    The difference was is that on the Gila the
16  reach was a much longer stretch of river, and it just
17  proved to be impracticable to be able to try and lay
18  out all of the patents for 100 or 120 miles or whatever
19  it was.  So there we selected the sections of the Gila
20  that were the most heavily settled areas in order to
21  plot out where the patents were.
22            But on the Verde, we covered the entire
23  river.
24      Q.    I take it, from some of the other statements
25  that you have made here today, that you still consider
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 1  roads near rivers to indicate that the river is not
 2  navigable?
 3      A.    I think that at least that one newspaper
 4  article that I talked about in previous testimony made
 5  it very clear that at least in the mind of the editor
 6  of the newspaper, the connection was obvious, where he
 7  said there was no navigable waterway or river within
 8  Yavapai County, but that they did have a very good road
 9  system for freight to be hauled.  So I think he was
10  connecting the two.
11      Q.    Well, I understand you think he was.  But in
12  terms of your historical analysis, did you connect the
13  two?
14      A.    I think it's certainly a piece of information
15  that could be considered.
16      Q.    Okay.  And you did?
17      A.    Yes.
18      Q.    In those surveyor notes and things that you
19  looked at, oftentimes you see quotations like the
20  surveyor saying there's little water or there's lots of
21  water or it's deep or it's shallow, right?
22      A.    Yes.
23      Q.    And is it fair to say that you don't have any
24  idea what the surveyor was trying to convey when he
25  used those kinds of adjectives?
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 1      A.    Yes, but with a caveat.  The caveat is that
 2  as I mentioned earlier, those adjectives only applied
 3  to where he was crossing that river on line.  But in
 4  terms of what they meant in terms of depth or rate of
 5  flow or any of that type of thing, I had no idea
 6  what --
 7      Q.    Yeah.  His shallow might be your swimming
 8  hole?
 9      A.    Yes.
10      Q.    None of the conclusions that you drew from
11  the evidence you laid out in your report were made with
12  any attempt to meet any specific legal standard, right?
13      A.    Correct.
14      Q.    All those conclusions, to the extent that
15  they're in your report, are your historical conclusions
16  based on whatever it is that you looked at?
17      A.    Based on what all the people in those
18  documents said about the Verde.
19      Q.    What the folks were telling you?
20      A.    Yes.  Cumulatively, my opinions were where
21  the weight of that evidence fell.
22      Q.    When you reviewed the patent portions, none
23  of your review was based on any federal or state law,
24  correct?
25      A.    Well, I did cite the homestead patent law and
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 1  the Desert Land Act as different means of acquiring
 2  pieces of the public domain; and with relation to the
 3  Desert Land Act, I explained that they had to
 4  demonstrate they were irrigating the property in order
 5  to get it from the public domain and that that water
 6  had to come from a nonnavigable body of water.
 7            But as far as interpreting federal statutes,
 8  no, I was not doing that.
 9      Q.    And that one thing that you did talk about
10  just now was your historical legal opinion?
11      A.    It's my understanding of what that case has
12  meant in terms of what other subsequent court cases
13  have said about it.
14      Q.    Can you give me any specific citations to any
15  case that's construed the Desert Land Act, as you
16  understand it?
17      A.    I believe it's the -- it's in my report.
18  It's right after the block quote.  If you want to give
19  me a second, I'll be able to tell you.
20      Q.    Go right ahead, because if you have me look
21  it up on this computer, we'll be here until tomorrow.
22      A.    Yeah, let me find the section on Desert Land
23  Act patents.
24            It's California Oregon Power Company versus
25  Beaver Portland Cement, 295 U.S. 142.  It's a 1935
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 1  case.
 2                 COMMISSIONER ALLEN:  What page is that?
 3                 THE WITNESS:  I'm sorry?
 4                 COMMISSIONER ALLEN:  Page.
 5                 THE WITNESS:  Oh, Page 72 of my report.
 6                 And then there's also California versus
 7  United States, 438 U.S. 645, 1978.
 8                 Those were examples of cases that I
 9  understood that had interpreted the not and
10  nonnavigable phrase to mean that it was coming from the
11  river or stream nearby which the patentee wanted to get
12  the patent.
13  BY MR. HELM:
14      Q.    What happens if I have an appropriated right
15  on the Gila River and it's navigable, but I got it
16  before it was determined to be navigable?
17      A.    That, I can't answer.  I don't know the legal
18  answer to that or even the practical one, for that
19  matter.
20                 CHAIRMAN NOBLE:  John, could we take a
21  break about here?
22                 MR. HELM:  We certainly can.
23                 CHAIRMAN NOBLE:  Thank you.  Let's take
24  a ten-minute break.
25                 (A recess was taken from 3:49 p.m. to
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 1  4:03 p.m.)
 2                 CHAIRMAN NOBLE:  We shall begin again.
 3                 Dr. Littlefield, it's good to see you
 4  back.  Glad you could make it.
 5                 Mr. Helm, please go ahead.
 6  BY MR. HELM:
 7      Q.    A question to make sure I got it right.  Your
 8  operating assumption regarding federal and state
 9  patents is that the failure of either the feds or the
10  state to reserve lands under the Verde means that it
11  was their opinion that the Verde was not navigable?
12      A.    It was a very large element of that, yes,
13  that's my opinion.
14      Q.    And that's an operating assumption that you
15  had too?
16      A.    Yes.
17      Q.    And that's not based on any legal opinions
18  that you have been given by your counsel regarding how
19  federal law affects federal patents and state law
20  affects state patents?
21      A.    No.
22      Q.    Or that you found yourself?
23      A.    Correct.
24      Q.    Is one of your operating premises regarding
25  state patents a conclusion that the State is required
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 1  to reserve any land it receives from the Federal
 2  Government under a navigable river or a river that
 3  might be navigable?
 4      A.    I don't know what the requirements are for
 5  the State as far as reserving such lands.
 6      Q.    Hopping back again to the erratic discussion
 7  we had a little while ago.
 8      A.    Uh-huh.
 9      Q.    That's erratic in terms of floods, et cetera,
10  right?
11      A.    Yes.
12      Q.    It's not that you -- you can't point me to a
13  spot on the Verde River and say, yep, it's erratic
14  right there?
15      A.    That's correct.
16      Q.    And I take it that here on the Verde, you
17  still hold to the definition of navigable as requiring
18  that the transport be regular, reliable, and for a
19  commercial purpose?
20      A.    Well, that's my understanding of the legal
21  definition.  I was not attempting to define the Verde
22  myself, but that's what I understand various court
23  cases have established.
24      Q.    The court cases that you have read, that's
25  what you think they tell you?
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 1      A.    Yes.
 2      Q.    As a nonlawyer?
 3      A.    Correct.
 4      Q.    Is it fair to still say that you are not
 5  aware of any river in the United States that has been
 6  declared not navigable because of sandbars?
 7      A.    I don't know anything about that.
 8      Q.    Regarding your report and your boat
 9  discussion, such as it was, on the Colorado or the --
10  did you have any evidence of the boats that were used
11  on the Verde?
12      A.    I don't recall specific descriptions for
13  those limited occasions when people tried to boat it,
14  other than the one that comes to mind is the guy that
15  tried to use the railroad ties to put together a raft
16  of sorts to go out and repair the railroad bridge and
17  the telegraph pole.  But I don't recall descriptions of
18  the other boats.  There is a picture of the one near
19  Fort Verde, which appears to be something comparable to
20  a rowboat or something like that.
21      Q.    Little flat bottom boat?
22      A.    Flat bottom boat, something like that.
23      Q.    And it would be those kind of boats that you
24  would perceive, from your review of the boats on the
25  Colorado and the picture, were the kind of boats that
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 1  probably were used on the Verde, if they were used at
 2  all?
 3      A.    If they were used at all.
 4      Q.    That's what we're here to decide, right?
 5      A.    Right.
 6      Q.    Do you or did you come across any size
 7  requirement for boats; in other words, if a boat isn't
 8  20 feet long, it can't be used as a boat to measure
 9  navigability by?
10      A.    The only descriptions that I found was the
11  J.C. Ives opinion that he thought the boat on the
12  Colorado needed 2 feet.  But with regard to the Verde,
13  I didn't see any specific descriptions of what the
14  requirements would be.
15      Q.    Okay.  You didn't do any historical research
16  yourself to determine what kind of boats would be in
17  existence historically?
18      A.    On the Verde?
19      Q.    Yeah, for the use on the Verde.
20      A.    Other than the ones that were described in
21  the newspaper articles, but they -- other than the
22  railroad tie boat.  The other ones I don't think were
23  described in terms of their characteristics.
24      Q.    So is it fair, if we don't have any
25  description, actually, of boats that were used on the
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 1  Gila, to find boats that were used on the Salt or the
 2  Gila?  I'm sorry, I misspoke.  That were used on the
 3  Verde.  Can I take boats from the Salt and the Gila and
 4  say those were the kind of boats that would have been
 5  used on the Verde if it was navigable?
 6      A.    To the extent that the rivers are comparable,
 7  they probably would have used similar types of boats,
 8  if they were using those kinds of boats on the Verde.
 9      Q.    Okay.  Did you feel that those rivers were
10  kind of comparable?
11      A.    Not completely.  I think the Gila was more
12  erratic and bigger channel during floods, and at least
13  that's my recollection.
14            I think the Verde, as some of the other
15  testimony has indicated, is perhaps more confined in
16  some of the areas than the Gila was.
17      Q.    How about for boat comparison; is it fair
18  enough for --
19      A.    I think the boats would have been comparable,
20  if they were used at all on the Verde.
21      Q.    Sure.  Regarding your prior testimony on the
22  Gila, is there anything that you want to disavow now
23  that you said in the Gila that you have subsequently
24  said, boy, I shouldn't have said that?
25      A.    No.
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 1      Q.    So you still stand firm, and to the extent
 2  that the testimony would be applicable on the Verde,
 3  you would stand firm with it on the Verde?
 4      A.    Yes.
 5      Q.    Did I understand you to say that you were
 6  here for Jon Fuller's testimony?
 7      A.    I was here for four days in December, and I
 8  was not here for the Friday of that week, and I don't
 9  recall whether he was finished by Thursday.  But to the
10  extent that he was finished, then I would have been
11  there for all of that.
12      Q.    Okay.  To the extent that you heard his
13  testimony, did you have any disagreements with any of
14  it regarding boats?
15      A.    Regarding boats?
16      Q.    Yeah.
17      A.    You mean the historical types of boats and
18  things?
19      Q.    Yeah.
20      A.    I think what he showed about historical boats
21  is probably what the historical record showed about
22  historical boats.  In other words, I don't think he
23  fictionalized that material.  I think the historical
24  ads and all looked legitimate to me and the
25  descriptions looked legitimate.
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 1      Q.    You accept his testimony on that?
 2      A.    On that point, sure.
 3      Q.    Now, I realize that you aren't going to
 4  comment on his hydrology, and he probably won't comment
 5  on your history, other than boats.
 6      A.    Well, he had some history in his presentation
 7  as well; but, yeah, I'm not going to comment on his
 8  hydrology or his legal opinions as well.
 9      Q.    Did he have any history on his opinions that
10  gave you heartburn on the Verde?
11      A.    No.  He offered some historical documents.
12  As I recollect, I think it was the Day brothers'
13  boating journey.  And I do remember the historical
14  boats piece more, the description, which I think
15  actually was extracted from the Gila testimony or maybe
16  it was a separate PowerPoint.
17            But I don't have any bones to pick with the
18  historical materials that he used or the ads.
19      Q.    Did you do any historical research on the
20  Verde for at least what the court in the Winkleman
21  decision classified as untouched by civilization, that
22  time period?
23      A.    No.  I just looked at what the historical
24  documents and historical parties said about the Verde.
25      Q.    So you don't have any opinions about whatever
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 1  the historical term for that is?
 2      A.    No.
 3      Q.    You referenced a lot of materials in your
 4  report dealing with flooding?
 5      A.    Yes.
 6      Q.    You're aware that Winkleman tells the
 7  Commission that flooding is not an ordinary
 8  characteristic of a river?
 9      A.    That's my understanding of Winkleman, yes.
10      Q.    Okay.  So tell me what your purpose is in
11  including flooding events for the Commission.
12      A.    Simply that there were, not regular floods,
13  but that there were -- that they were not uncommon; and
14  that these floods had an impact on the ability to carry
15  out boating at the time of the flood, and that the
16  floods also had an impact on the channel and nearby
17  lands, which in turn would have affected boating on the
18  river.
19      Q.    Okay.  Are you stating that floods that
20  occur -- well, let me back up.
21            All rivers have floods at some point; fair?
22      A.    Yes.
23      Q.    Is your argument that the Verde River has
24  more floods than the average river?
25      A.    I don't know whether it does or not.
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 1      Q.    So you're just looking at the fact that,
 2  yeah, the Verde River has floods?
 3      A.    Correct.
 4      Q.    And your conclusions regarding floods or the
 5  statements that you put in there are just there
 6  because, like every other river, the Verde has floods?
 7      A.    And that the local population probably would
 8  have seen this as a hindrance to carrying on boating on
 9  the river, both because of the -- as the flood was
10  going on, as well as due to the results of that
11  flooding.
12      Q.    Sure, no different than the local population
13  around any river?
14      A.    Yes.
15      Q.    A flood is an inconvenience if you live next
16  to the river?
17      A.    Yes.
18      Q.    Did you attempt to do any historical
19  inventory of the various manmade -- I don't want to use
20  the word obstructions, because some of them weren't
21  obstructions -- manmade elements that somehow got
22  attached to the Verde River?
23      A.    No.  I mentioned a couple of them that the
24  historical parties describe, but I didn't do any direct
25  assessment of however many obstructions there were.
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 1      Q.    Okay.  Regrettably, I've got to turn this
 2  stupid thing on now.
 3            I've just got a few questions left on your
 4  report, so have you got that in front of you?
 5      A.    Yes, I do.
 6      Q.    Okay.  You say in the first paragraph on
 7  Page 1 that the purpose is to assess the navigability
 8  of the Verde?
 9      A.    Yes.
10      Q.    Okay.  Would you explain to me and the
11  Commission what you mean by that?
12      A.    Well, it perhaps should have been phrased a
13  little more differently.  It's not so much that I'm
14  making an assessment of the navigability; but, rather,
15  I'm showing the Commission what the various historical
16  parties thought about the river and cumulatively what
17  that means with regard to the historical navigability
18  of the river.
19      Q.    So they shouldn't assume, when they're
20  looking at the documents or your report, that this is
21  your assessment?
22      A.    No.
23      Q.    This is the assessment of John Q. Citizen?
24      A.    Well, it's the cumulative.  It's cumulatively
25  what all of these people said and commented about the
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 1  Verde River.  But it's not a legal determination on my
 2  part.
 3      Q.    You're kind of the biographer?
 4      A.    I'm a multiple biographer.
 5      Q.    Virtually all of the reference after we get
 6  by the Spanish walking around Arizona are reference
 7  that occurred after diversions had started on the Verde
 8  River, correct?
 9      A.    That's my understanding.
10      Q.    It's also a fair characterization of your
11  report that nowhere in the report do you specifically
12  spell out what the human impact effect on the Verde
13  was, right?
14      A.    That's correct.
15            Let me qualify that to say, cumulatively, I
16  don't spell it out.  There are documents, historical
17  documents, that describe a particular structure here
18  and there, but not the overall impact.
19      Q.    Sure.  Not that the humans came in and they
20  dammed everything up and there's no more water to run
21  into the Salt?
22      A.    Yeah.  But there are documents that describe
23  a couple of the diversion dams, I believe, in my
24  report, and so on.
25      Q.    Not intended to be a complete assessment of
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 1  all of the diversions --
 2      A.    Right.
 3      Q.    -- of any kind?
 4            Now, this may be a little redundant, but when
 5  you refer to the contemporaneous observers that you
 6  talk about periodically in your report, none of those
 7  contemporary observers were observing the river in its
 8  natural and ordinary condition; fair?
 9      A.    Meaning that they were making observations
10  post the beginning of diversions?
11      Q.    Yes.
12      A.    The one that might be the exception to that
13  is the 1865 memorial by the Arizona Territorial
14  Legislature.  That may have taken place before the
15  first diversions took place on the Verde River; and
16  even if there were diversions prior to that point,
17  there probably were very few of them.
18            So when the Territorial Legislature offered
19  the opinion that the only navigable body of water in
20  Arizona was the Colorado, that was very, very early on
21  in terms of the impact of human obstructions on the
22  Verde.
23      Q.    But as time goes by, the human impact gets
24  greater, right?
25      A.    Yeah.
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 1      Q.    And when we're referring to contemporaneous
 2  observers, if you're talking about a guy in 1900, I
 3  mean it's a huge amount of diversion going on, right?
 4      A.    Right.
 5      Q.    And if we're talking 1865, there may not be
 6  as much?
 7      A.    Right.
 8      Q.    So the Commission has got to take that into
 9  consideration when evaluating what you say about these
10  contemporaneous observers, right?
11      A.    That's my understanding of what the Winkleman
12  case said.
13      Q.    Timing is a big key?
14      A.    I'm sorry?
15      Q.    Timing is a big key?
16      A.    Yes, timing is definitely a big key.
17      Q.    Page 2 of your report, I just have two lines
18  on it.  You're talking about the Verde, and you say
19  that it is blocked by obstacles?
20      A.    Yes.
21      Q.    Tell me specifically what obstacles we're
22  talking about.
23      A.    Well, some of them were manmade, including
24  Horseshoe and Bartlett Dam poststatehood.  There were
25  diversion dams prior to that point, a couple of which I
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 1  mention in my report.  There were also natural
 2  obstacles, in particular Verde Falls.
 3      Q.    You've read PPL?
 4      A.    Not recently, but I have.
 5      Q.    You've read it.  You know enough about it to
 6  know that one of the things it dealt with was the Great
 7  Falls area of that river, right?
 8      A.    Correct.
 9      Q.    Is there any obstruction that you're aware of
10  on the Verde River that would even come close to
11  approximating the Great Falls on that river?
12      A.    I don't know the details of Great Falls, but
13  my impression from the case is that Great Falls was
14  substantially bigger than anything that's on the Verde.
15      Q.    On the opening sentence to your introduction,
16  you state, "The answer to the question of who is the
17  original owner of the bed of a stream or a lake
18  anywhere in the United States depends on what the
19  waterway was like at the time the region became a
20  state."
21      A.    Yes.
22      Q.    Now, one way that I can read this is that you
23  mean you determine the natural and ordinary condition
24  of the waterway as it existed at statehood versus
25  before civilization.
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 1      A.    Well, this is just intended to be a general
 2  statement, and I don't know what kind of proceedings
 3  there might be going on in other states where there
 4  might be a Winkleman-like case or not.
 5            It's just supposed to be a generality and how
 6  it's been interpreted in different areas.  I don't know
 7  the answer to that question.
 8      Q.    But you're not here stating that the
 9  Commission needs to determine the natural and ordinary
10  condition of the river as it existed at the date of
11  statehood versus as it existed in 1850?
12      A.    Again, this is just a general statement, and
13  from what I understand the Commission is doing, it's
14  based on the Winkleman case.  So to the extent that
15  this general statement might not apply in Arizona
16  because there were, obviously, obstructions on the
17  river, that was not the intent of my opening statement.
18      Q.    In your opinion, historically, do diversions
19  of water from a river interfere with commercial boat
20  traffic?
21      A.    They can.  Could be a diversion dam all the
22  way across the river.
23      Q.    Could be less water?
24      A.    Could be less water as well.
25      Q.    You talk in here in your introduction about
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 1  English common law.
 2      A.    Yes.
 3      Q.    What books did you ponder to determine
 4  English common law from?
 5      A.    With regard to navigability?
 6      Q.    Uh-huh.
 7      A.    This has been such a long time since I first
 8  did my first navigability case, that this is my
 9  recollection.  I can't give you specific citations.
10      Q.    So this one's off the top of your head?
11      A.    Off the top of my head, recollection of
12  previous cases in other states too.
13      Q.    Okay.  On Page 3, the last full paragraph,
14  you start talking about the United States Constitution;
15  do you see that?
16      A.    Yes.
17      Q.    And you say "The United States Constitution
18  subsequently mandated that all new states enter the
19  Union on the same footing as the original thirteen."
20            Do you see that?
21      A.    Yes.
22      Q.    Where do I find that mandate in the United
23  States Constitution?
24      A.    I believe that's been the interpretation of
25  what the Constitution means.  I don't think there's a
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 1  specific clause or paragraph that says that in so many
 2  words.
 3      Q.    So that's your interpretation of what you
 4  think the cases have said about the U.S. Constitution?
 5      A.    With regard to navigability specifically --
 6      Q.    With regard to navigability, okay.
 7      A.    -- yes.
 8      Q.    On Page 4 you start talking about your
 9  methodology and things, and you talk about the search
10  methodologies that you developed, and you make lists?
11      A.    Yes.
12      Q.    And then you ultimately work up to a final
13  list of search terms, I believe?
14      A.    As research progresses, there inevitably are
15  new terms that you learn from looking at various
16  documents, and I just add those to the list.
17      Q.    So this is just a list that grows as you add
18  new terms to it?
19      A.    Yes.
20      Q.    And if we want to see what terms you used to
21  search these various databases, that's something that
22  your counsel has, and we would need to get it from him?
23      A.    The original research for this report was
24  done back in 1997, I think, and I don't recall
25  specifically how I kept these search term lists at the
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 1  particular time; but once the -- once I had reached a
 2  significant number of what I thought useful terms were,
 3  I probably no longer added other new terms.
 4            And the terms varied depending on what
 5  archive I was using, because those archives also have
 6  keywords that may be different than what was on my
 7  initial list.
 8            So I don't have a specific list.  I was just
 9  giving some examples here of where I started.
10      Q.    So there's no way that we can reconstruct or
11  look at your list of search terms?
12      A.    That's correct.
13      Q.    On Page 5 you talk about -- I'm not sure I'm
14  pronouncing this right -- Schuyler and Mead?
15      A.    Schuyler, James Dix Schuyler and Elwood Mead.
16      Q.    Do you know if either of these folks ever did
17  any work in Arizona?
18      A.    I do not.
19            I was just offering examples of the types of
20  papers of important engineers that were there.
21      Q.    In the last paragraph of that -- or last
22  sentence of that paragraph, you talk about other
23  participants.  Who were the other participants that you
24  were relying on?
25      A.    The Water Supply Papers were authored by
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 1  various experts, and to the extent that they had
 2  collections relating to those people, I would have
 3  reviewed them.
 4      Q.    So that's a reference to whoever your
 5  friendly neighborhood author was for one of those Water
 6  Supply Papers?
 7      A.    Or the Bureau of Reclamation reports or the
 8  U.S. -- the other Geological Survey or Indian Bureau
 9  reports.
10      Q.    At the top of Page 6, the first paragraph,
11  not full, the first, you refer to a bunch of
12  individuals, but you don't name anybody.  Do you know
13  how many of those individuals actually visited the
14  Verde River region of Arizona?
15      A.    Not off the top of my head.
16      Q.    Is it contained somewhere in your report;
17  I've just got to read?
18      A.    No.
19      Q.    And on Page 6 you also refer to the published
20  reports of the Commissioner of Corporations.
21      A.    Yes.
22      Q.    Who is the Commissioner of Corporations?
23      A.    I don't know if the agency exists anymore,
24  but in the late 19th and early 20th century it was a
25  federal agency, and I got some of the information about
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 1  boating on the Colorado River from the reports of the
 2  Commissioner of Corporations.
 3      Q.    Where do you find those?  Is there an actual
 4  website for these guys, if I got enthusiastic?
 5      A.    No, I believe the reports of -- it says the
 6  published reports of the Commissioner of Corporations.
 7  I don't think they still exist.  They did publish paper
 8  bound reports, which you would probably be able to find
 9  in any good University Library.
10      Q.    They're in the library somewhere?
11      A.    Yeah.  Google Books may have scanned them by
12  now too, for that matter.
13      Q.    You talk about in that same page, about
14  multitude of reports and et cetera, et cetera, from
15  government agencies and stuff.
16      A.    Yes.
17      Q.    Do you have any idea what percentage of those
18  reports were actually specific to the Verde River?
19      A.    I have not the slightest idea.
20      Q.    More than 50 percent?
21      A.    I don't have any idea.  There certainly were
22  some that dealt with the Verde; but how many of them,
23  in relation to all of the government reports, I just
24  don't know.
25      Q.    Do you know what the earliest date of these
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 1  photos that you have produced is?
 2      A.    The earliest date of the photos?
 3      Q.    Yeah, of the -- I forget how many there are,
 4  but which one was -- what date was it taken on the
 5  earliest one?
 6      A.    I have the dates in the captions for all the
 7  ones that I have, and if they're specific to the photo,
 8  those dates came from the archive where I got them.
 9  Sometimes the archive simply said circa such and such,
10  and that probably was the archivist's best guess as to
11  when the photo was taken.
12      Q.    Best of your recollection, were they all
13  taken after diversions had started?
14      A.    Yes.
15      Q.    In the introduction you talk about
16  unpublished papers.
17      A.    Yes.
18      Q.    To the extent that you used those unpublished
19  papers, are they identified in your footnotes?
20      A.    Yes.
21      Q.    Regarding -- and I'm sure you probably have
22  it, but regarding newspapers, what was the earliest
23  newspaper article you relied on?
24      A.    I don't remember off the top of my head.  The
25  dates would be provided in the footnotes where I cite
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 1  those papers.
 2      Q.    Would they all be after diversions had
 3  commenced?
 4      A.    I would think so, yes.
 5      Q.    On Page 10, just above the Report
 6  Organization and Stylistic Notations, you're talking
 7  about your database.
 8      A.    Yes.
 9      Q.    And if I understand what it is you're doing
10  here, is it's an evolving; the database evolves over
11  time?
12      A.    As I go back through the documents that I
13  collect in archives, I make a judgment as to -- when I
14  go to an archive, my first step is to determine whether
15  anything looks even remotely useful.  It's not a final
16  decision that this is something that I may use.
17            When I bring the documents back to my office,
18  I read them and analyze them more closely.  And if I do
19  think that they might be useful, I abstract them as
20  individual documents into a database, and then those
21  individual abstracts get added to as I go through more
22  and more documents.
23            And then I sort that for test runs by subject
24  matter to see what's a good way to organize the report
25  or by date.  And then I take the abstracts, which I do
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 1  all in complete sentences and so on, and I drop it
 2  right into word processing, which provides a rough
 3  draft of the report.
 4      Q.    Does your database exist somewhere as a
 5  separate entity?
 6      A.    Yes.  It's a Microsoft Access database.
 7      Q.    Okay.  And it's part of what your counsel
 8  has?
 9      A.    Salt River Project has a copy.  I don't know
10  if Mr. McGinnis has a copy or not.
11      Q.    Your client has it?
12      A.    Yes, they do.  I'm not sure if they have the
13  most up-to-date one, because I don't think I've given
14  them the database since I added the additional
15  newspapers and photos, though.
16      Q.    You'll be providing it to them in the very
17  near future, though, I suspect?
18      A.    If they would like it, I certainly will.
19      Q.    If they ask.
20            In your research, did you come across any
21  Federal Court decisions that refused to consider
22  surveys as evidence of navigability?
23      A.    I didn't look for that kind of information.
24      Q.    So the answer is, no, you're not aware of it?
25      A.    Yes, correct.
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 1      Q.    You don't claim to be an expert surveyor?
 2      A.    No.
 3      Q.    Okay.  Your expertise, to the extent that you
 4  have any, comes from reading White?
 5      A.    And reading an awful lot of survey plats and
 6  field notes and, also, discussing historical survey
 7  documents with surveyors and archivists at the Bureau
 8  of Land Management.
 9      Q.    Never surveyed anything in your life?
10      A.    No, I never have.
11      Q.    I take it it's fair to say, though, that
12  those surveys and the plats and the notes and stuff did
13  play a part in your summation that led up to the
14  conclusion that the Verde was not navigable?
15      A.    Absolutely.
16      Q.    Is it fair to say that you realize that the
17  process that we're going through here to present
18  evidence to the Commission is significantly different
19  from what an expert witness does when he is going to
20  testify in court?
21      A.    Yes, I know that from personal experience.
22      Q.    Eleven days worth at least?
23      A.    I have testified in -- well, I can't say a
24  large number, but a large enough number to know what
25  the process is for testimony in both State and Federal
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 1  Court.
 2      Q.    And in those situations all of your databases
 3  and that stuff would have been fair game for everybody
 4  to harvest and look at; fair?
 5      A.    Correct.
 6      Q.    When Joy was asking you some questions about
 7  meanders and the 3 chain rule, you indicated that your
 8  conclusion that they were the result of the 3 chain
 9  requirement, as opposed to the navigability
10  requirement, and that that decision was based on other
11  considerations other than just the actual survey
12  itself?
13      A.    Yes.
14      Q.    And that those other conditions are what's
15  tied up in your database, right?
16      A.    It's what's in the other historical
17  documents, especially the other surveys along the Verde
18  River where meanders were not done; and then in the
19  broader universe, the other documents that I've relied
20  on in this report, which are in my database.
21      Q.    Is there anyplace that we can go and look and
22  find where those items are categorized so I can say,
23  well, by golly, look at this, here are the 20 things
24  that you considered to make your determination that
25  everybody was saying it's not navigable?
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 1      A.    I described some of that in my report itself
 2  in terms of how other surveys on the river did not do
 3  meanders.  And then, also, when combined with, as I
 4  explained multiple times, when combined with the
 5  other historical descriptions of the Verde River, I
 6  think it's a reasonable conclusion, when trying to
 7  discern whether it was the 3 chain rule or the
 8  navigability rule, it was reasonable to determine that
 9  it was the 3 chain rule that most likely the surveyors
10  were using.
11      Q.    If the river was less than 3 chains, what
12  would cause somebody to do that kind of meandering?
13      A.    If it was navigated on both banks -- or
14  meandered on both banks, it would be, according to the
15  survey manuals, a determination of navigability; and if
16  it was meandered on one bank, it would be a
17  determination that that particular watercourse followed
18  a route of internal communication, whatever that means.
19      Q.    In your earlier testimony -- I may have
20  misunderstood this -- you made a statement that you
21  required consistency, and I assume that's consistency
22  of use, before you could find a river navigable?
23      A.    That's my understanding of what some court
24  cases have said.
25      Q.    Define for me what you understood or what you
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 1  think consistency means.
 2      A.    I don't remember what that -- what the
 3  criteria were that were set forth in those court cases.
 4      Q.    When you're dealing with depth on a survey
 5  that's reported by one of the surveyors, you know, or
 6  in his notes, do we have to accept the depth of the
 7  surveyor declared as being the accurate depth of the
 8  river, or if we think it's something different, can we
 9  just say, ah, he's one of those guys that made a
10  mistake?
11      A.    I think, as I mentioned this morning,
12  different surveyors had different degrees of accuracy
13  in how they carried out their surveys.  And, plus, as I
14  also indicated, the surveys were most accurate where
15  the surveyor crossed the river on line, but didn't
16  necessarily reflect anything relevant in between those
17  places.
18            Also, I think in some cases the surveyor may
19  have guesstimated how deep the river was and didn't
20  necessarily wade into the river to put a stick up and
21  measure the exact depth.  I think it was more of a
22  general comment, rather than a specifically detailed
23  one.
24      Q.    So we don't have any way of knowing whether
25  the surveyor making an estimate of depth was accurate?
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 1      A.    Yes, that's right.
 2      Q.    And so that's just anybody's guess?
 3      A.    Well, they weren't required, my recollection
 4  is, to make an estimate of depth.  They were required
 5  to make a determination of the width of the river, both
 6  for navigable and nonnavigable, and they were also
 7  required to note what direction the river was flowing.
 8  But I don't believe they were required, in their
 9  instructions, and I could be wrong, but I'm pretty sure
10  that there was no requirement in the instructions for
11  them to assess the depth of a river.  That was a bonus.
12      Q.    In terms of accuracy, though, don't the same
13  warts that go to a surveyor determining a depth go a
14  surveyor determining the width?
15      A.    No.
16      Q.    I mean there are good ones, there are bad
17  ones, and there are indifferent ones, right?
18      A.    I don't agree with you.  I think that the
19  surveyors were accurate, relatively speaking, on line
20  where they measured across the river, because that was
21  part of their instructions.  But it was not part of
22  their instructions to measure the depth.
23            Now, you're right that there were good
24  surveyors and bad surveyors, and some of them wanted to
25  do it more quickly than others.  But by and large, I
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 1  think as Mr. Hjalmarson testified, these are extremely
 2  useful documents for understanding what the Verde River
 3  was like.
 4      Q.    Did you develop any methodology to determine
 5  a good survey from a bad survey?
 6      A.    There was no basis for being able to do so.
 7                 MR. HELM:  I'm done.
 8                 CHAIRMAN NOBLE:  Who's next?
 9                 Well, thank you very much, Mr. Helm.
10                 Is there anyone else who -- I can see
11  there is.  Is there anyone else who would like to, as
12  we say, cross-examine Dr. Littlefield?
13                 Seeing none of that, Mr. McGinnis, do
14  you think you can finish this afternoon?
15                 MR. MCGINNIS:  I've got two minutes,
16  plus or minus a minute.
17                 CHAIRMAN NOBLE:  Let's do it.
18                 THE WITNESS:  I don't know how to turn
19  on this projector, but we do need it for one slide.
20                 (An off-the-record discussion ensued.)
21
22                   REDIRECT EXAMINATION
23  BY MR. MCGINNIS:
24      Q.    I have just one set of questions,
25  Dr. Littlefield.
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 1            On the screen here is your PowerPoint,
 2  Exhibit X024; is that correct?
 3      A.    That's correct.
 4      Q.    I would like you to go to Slide 55.
 5      A.    Slide 55?
 6      Q.    Yes, sir.
 7            My understanding is Slide 55 is also
 8  Figure 33 from your report, which is a January 28th,
 9  1916, photograph from the Jerome Historical
10  Society?
11      A.    Yes, that's correct.
12      Q.    It's my understanding, in response to a
13  question from Ms. Hernbrode sometime today, you
14  referred to a boat in this photograph.  Do you recall
15  that conversation?
16      A.    Yes, I interpreted this structure here to be
17  a boat.
18      Q.    Are you sure that's a boat?
19      A.    After discussing this with you, I'm inclined
20  to agree with you.  I don't think it is a boat.
21      Q.    Well, aside from the discussion you had with
22  me, are you sure, as you sit here today, whether that's
23  a boat or not?
24                 CHAIRMAN NOBLE:  Was that discussion or
25  coaching?  I'm not sure I understand.
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 1  BY MR. MCGINNIS:
 2      Q.    Do you think it's a boat?
 3      A.    No, I do not think it's a boat anymore.
 4      Q.    If it was a boat -- the only reason I thought
 5  about it was because you mentioned that if it's a boat,
 6  it must be tied up because it's not on one end or the
 7  other.  If the boat was tied up, would it be sitting
 8  the way it is there now, do you think?
 9      A.    No, I think it probably would have washed up
10  against the building, particularly because of the
11  floodwaters.
12      Q.    Does the structure, whatever that is there
13  that you thought was a boat, does that look to be
14  circular?
15      A.    It looks to be circular, and then there looks
16  to be like a log or a board across it, and there also
17  appears to be current that is going around it.
18                 MR. MCGINNIS:  That's all the questions
19  I had.  Thanks.
20                 THE WITNESS:  Okay.  Thank you.
21                 CHAIRMAN NOBLE:  Thank you so much,
22  Mr. McGinnis, for an ending to this day.  What a
23  delightful opportunity it has been.
24                 We'll begin again tomorrow morning at
25  9:00 a.m. in this room.  And for the record, we want to
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 1  thank whatever the name is out there next to the
 2  elevators, Squire, Patten & Boggs, for providing us
 3  with the facilities that we have enjoyed.
 4                 MR. BREEDLOVE:  I will let it be known.
 5                 (The proceedings adjourned at 4:55 p.m.)
 6
 7
 8
 9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25


Coash & Coash, Inc.







VERDE RIVER     VOLUME 7     02/19/2015 Page 1735


 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 2nd day of March, 2015.
11
12
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
15
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17
18
19
20
21
22
23
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036


Coash & Coash, Inc.





		Index

		 Number Index

		1

		1 (14)

		10 (4)

		100 (4)

		10:31 (1)

		10:47 (1)

		110 (1)

		11:49 (1)

		11th (1)

		12 (3)

		120 (1)

		124 (3)

		13 (9)

		139 (1)

		14 (9)

		142 (1)

		14th (2)

		15 (14)

		153 (1)

		15th (1)

		16 (6)

		160 (2)

		1600s (1)

		17 (6)

		18 (8)

		1800s (3)

		1850 (2)

		1850s (2)

		1860 (1)

		1860s (4)

		1864 (1)

		1865 (7)

		1869 (1)

		1870s (3)

		1871 (4)

		1872 (2)

		1873 (6)

		1874 (1)

		1875 (5)

		1877 (2)

		1878 (1)

		1879 (1)

		1880 (4)

		1883 (1)

		1885 (2)

		1888 (1)

		1889 (2)

		1891 (6)

		1892 (1)

		1893 (2)

		1894 (2)

		1896 (3)

		1897 (1)

		19-something (2)

		1900 (2)

		1902 (8)

		1903 (5)

		1904 (1)

		1905 (3)

		1907 (2)

		1908 (1)

		1909 (2)

		1910 (1)

		1911 (1)

		1912 (4)

		1913 (1)

		1914 (5)

		1915 (1)

		1916 (2)

		1917 (1)

		1920 (3)

		1931 (2)

		1932 (3)

		1935 (1)

		1940 (1)

		1950 (1)

		1960 (1)

		1964 (1)

		1966 (1)

		1969 (1)

		1978 (1)

		1980s (1)

		1984 (3)

		1986 (1)

		1997 (1)

		19th (6)

		1:30 (2)

		1st (1)



		2

		2 (21)

		20 (6)

		2014 (1)

		20th (5)

		21 (2)

		21.9 (1)

		22 (2)

		22nd (1)

		23 (1)

		23rd (1)

		24 (2)

		25 (6)

		26 (9)

		260 (1)

		27 (3)

		28 (4)

		28th (3)

		29 (6)

		295 (1)

		2:33 (1)

		2:51 (1)

		2nd (1)



		3

		3 (49)

		3-D (1)

		3.36 (2)

		30 (5)

		300 (1)

		31 (8)

		32 (4)

		33 (4)

		34 (2)

		35 (2)

		36 (4)

		37 (5)

		38 (2)

		39 (2)

		3:49 (1)

		3rd (1)



		4

		4 (24)

		40 (4)

		41 (2)

		42 (2)

		43 (1)

		438 (1)

		44 (2)

		45 (2)

		46 (1)

		47 (1)

		48 (1)

		49 (1)

		4:03 (1)

		4:55 (1)



		5

		5 (15)

		50 (3)

		500 (1)

		51 (2)

		52 (1)

		53 (1)

		53654 (1)

		54 (1)

		55 (4)

		56 (1)

		57 (4)

		58 (1)

		59 (1)

		5th (1)



		6

		6 (2)

		60 (1)

		61 (1)

		62 (1)

		63 (1)

		64 (1)

		640 (1)

		645 (1)

		65 (1)

		66 (4)

		67 (1)

		68 (1)

		69 (1)

		6938 (1)



		7

		7 (6)

		70 (2)

		70s (1)

		71 (1)

		72 (5)

		73 (2)

		7323 (1)

		74 (1)

		75 (1)

		7E (1)



		8

		8 (5)

		80 (1)

		81 (4)

		82 (3)

		86 (1)

		87 (1)

		8th (1)



		9

		9 (1)

		92 (1)

		96 (1)

		98 (1)

		99(1)

		9:00 (1)





		$

		$150,000 (1)



		A

		abandoned (1)

		ability (2)

		able (11)

		above (7)

		above-named (2)

		absence (2)

		Absolutely (4)

		abstract (1)

		abstracted (3)

		abstracts (6)

		accept (3)

		access (6)

		according (14)

		account (4)

		accounts (22)

		accumulating (1)

		accuracy (3)

		accurate (4)

		acknowledge (1)

		acquiring (1)

		acreage (1)

		acres (5)

		across (12)

		act (18)

		acting (1)

		actions (1)

		activities (3)

		acts (1)

		actual (8)

		Actually (43)

		ADA (1)

		adamant (1)

		add (7)

		added (8)

		addendum (1)

		addition (7)

		additional (4)

		address (3)

		addressed (1)

		addresses (1)

		addressing (1)

		adjacent (2)

		adjectives (2)

		adjourned (1)

		adjustments (1)

		adopted (1)

		ads (3)

		advanced (1)

		advice (1)

		Affairs (1)

		affect (1)

		affected (2)

		affects (2)

		affidavits (1)

		afflicted (1)

		afraid (1)

		afternoon (4)

		again (65)

		against (6)

		age (2)

		agencies (6)

		agencies' (1)

		agency (4)

		ago (8)

		agree (13)

		agreed (1)

		agricultural (1)

		Agua (1)

		ah (1)

		ahead (5)

		Air (1)

		Alaska (2)

		Albert (1)

		alive (1)

		all-inclusive (1)

		Allen (59)

		allotments (1)

		allow (3)

		allowing (1)

		Alls (1)

		almost (1)

		alone (1)

		along (33)

		although (10)

		always (3)

		amateur (2)

		amazing (2)

		America (3)

		American (8)

		among (2)

		amount (3)

		amplification (1)

		amusing (1)

		analysis (5)

		analyze (2)

		Anderson (2)

		angle (5)

		angry (1)

		Ann (2)

		Annual (1)

		anomaly (2)

		answered (4)

		anymore (2)

		anyplace (1)

		apart (3)

		apparently (15)

		appear (15)

		appearance (2)

		appeared (5)

		appears (10)

		applicable (4)

		applicant (3)

		applicants (1)

		application (3)

		applied (6)

		apply (3)

		applying (3)

		appreciate (2)

		appropriated (4)

		Appropriation (4)

		approximate (1)

		approximately (7)

		approximating (1)

		April (2)

		Arbor (2)

		archival (4)

		archive (10)

		Archives (17)

		archivist (2)

		archivist's (1)

		archivists (1)

		area (33)

		areas (20)

		argue (2)

		argument (2)

		argument's (1)

		Arizona (45)

		Arizona's (2)

		Arizonian (1)

		arm (1)

		armchair (4)

		arms (1)

		Army (1)

		around (26)

		arrive (1)

		arrived (2)

		arteries (1)

		article (24)

		articles (29)

		aside (3)

		aspect (2)

		aspects (1)

		assemble (1)

		assembled (1)

		assess (4)

		assessment (6)

		assistant (1)

		associated (1)

		assume (13)

		assuming (6)

		assumption (4)

		ASU (2)

		attached (3)

		attempt (14)

		attempted (3)

		attempting (7)

		attempts (3)

		attention (2)

		attorney (6)

		attract (1)

		attributes (1)

		August (2)

		author (3)

		authored (1)

		authorities (1)

		available (12)

		avenues (3)

		average (4)

		avoid (1)

		avoiding (2)

		aware (19)

		away (4)

		awful (1)

		awkward (1)

		Azul (1)



		B

		back (36)

		back-road (1)

		background (4)

		backward (1)

		backwards (1)

		backyard (1)

		bad (3)

		balance (1)

		balanced (1)

		balancing (1)

		Ball (11)

		bank (10)

		banks (11)

		bar (8)

		Barrett (1)

		Barry (4)

		bars (3)

		Bartlett (3)

		base (2)

		based (25)

		basically (9)

		basin (2)

		basing (1)

		basis (5)

		beach (1)

		bear (1)

		Beasley (1)

		beauty (1)

		Beaver (24)

		became (4)

		become (3)

		becoming (1)

		bed (12)

		Beeline (1)

		begin (6)

		beginning (3)

		behind (1)

		belief (2)

		believing (1)

		below (8)

		bend (1)

		beneath (1)

		benefit (1)

		best (4)

		better (5)

		beyond (2)

		bias (1)

		Big (9)

		bigger (5)

		biggest (2)

		bill (5)

		biographer (2)

		biplanes (1)

		bit (24)

		Black (1)

		blank (2)

		block (4)

		blocked (1)

		blocking (2)

		blowup (2)

		blowups (1)

		blue (6)

		board (3)

		boasted (1)

		boat (73)

		boated (1)

		boater (7)

		boating (31)

		boatman (1)

		boatmen (1)

		boats (51)

		Bob (1)

		bodies (1)

		body (14)

		Boggs (1)

		bona (1)

		bones (1)

		bonus (1)

		Book (4)

		books (3)

		booster (6)

		booster-like (1)

		booster-type (1)

		boosters (1)

		Bosh (1)

		Boston (2)

		both (28)

		bother (1)

		bothers (1)

		bottom (10)

		boulders (1)

		bounce (1)

		bound (1)

		boundaries (3)

		boundary (1)

		bounds (1)

		box (5)

		boy (2)

		braided (2)

		braiding (23)

		Branch (5)

		break (7)

		BREEDLOVE (11)

		Breedlove's (1)

		Bridge (5)

		Bridgeport (1)

		bridges (1)

		brief (1)

		brilliant (1)

		bring (6)

		broad (2)

		broadened (6)

		broader (3)

		brother (1)

		brothers (7)

		brothers' (4)

		brought (1)

		brown (1)

		brownish (1)

		build (1)

		building (3)

		buildings (1)

		built (10)

		bunch (3)

		Bureau (15)

		business (1)

		buy (2)

		buzzwords (1)



		C

		California (6)

		call (5)

		called (6)

		calling (1)

		calls (1)

		came (18)

		cameras (1)

		Camp (29)

		campfire (1)

		can (104)

		canal (4)

		canals (5)

		canceled (1)

		canoe (3)

		Canoes (5)

		Cañon (1)

		Canyon (17)

		canyons (1)

		caption (2)

		captions (1)

		car (1)

		card (1)

		care (1)

		careful (1)

		cargo (1)

		carried (4)

		carries (1)

		carry (7)

		carrying (7)

		cars (1)

		cartographic (1)

		cartographics (4)

		case (34)

		cases (32)

		categories (6)

		categorized (1)

		category (3)

		cattle (2)

		cause (1)

		caused (1)

		caveat (2)

		celebrated (1)

		Cement (2)

		Center (4)

		central (2)

		century (9)

		certain (9)

		certainly (23)

		cetera (3)

		chain (8)

		chains (33)

		chair (4)

		CHAIRMAN (65)

		champion (2)

		chance (1)

		change (3)

		changed (2)

		changes (3)

		channel (42)

		channelized (2)

		channels (14)

		Chapter (6)

		character (2)

		characteristic (2)

		characteristics (10)

		characterization (2)

		characterize (3)

		characterized (2)

		characters (1)

		charge (1)

		cheapened (2)

		cheaper (1)

		check (1)

		checking (1)

		checks (1)

		cherry-pick (2)

		child (1)

		Childs (2)

		Chiquito (1)

		choice (1)

		chooses (1)

		choppered (1)

		chose (2)

		chosen (2)

		Christmas (2)

		Chronicling (2)

		chronological (1)

		chronologically (1)

		chunk (1)

		circa (1)

		circle (2)

		circuitous (1)

		circular (2)

		circumstances (11)

		citations (4)

		cite (5)

		cited (8)

		citing (1)

		Citizen (1)

		citizens (3)

		City (1)

		civilization (3)

		claim (4)

		claimed (1)

		claims (2)

		Clarkdale (5)

		classified (1)

		clause (2)

		clear (9)

		clearly (13)

		client (2)

		climate (1)

		climb (1)

		climbs (1)

		close (5)

		closed (1)

		closely (2)

		closer (1)

		closest (1)

		closing (1)

		cloud-burst (1)

		Club (2)

		cluster (1)

		coaching (1)

		coast (2)

		Code (1)

		collect (1)

		collected (1)

		collection (8)

		collections (4)

		collectively (1)

		Colorado (66)

		Colorado's (1)

		Columbia (10)

		combined (4)

		comfortable (1)

		coming (12)

		commanded (1)

		commenced (3)

		comment (16)

		commentaries (1)

		commentary (5)

		commented (6)

		commenting (1)

		comments (5)

		commerce (10)

		commercial (26)

		commercially (1)

		Commission (43)

		Commissioner (83)

		common (5)

		commonly (1)

		Communication (3)

		communities (4)

		community (7)

		company (2)

		Company's (1)

		Comparable (5)

		comparison (3)

		compile (1)

		compiled (1)

		complaining (1)

		complete (4)

		completed (2)

		completely (7)

		component (1)

		components (2)

		comprise (1)

		computer (4)

		concerned (2)

		conclude (11)

		concluded (2)

		concluding (2)

		conclusion (38)

		conclusions (18)

		condense (2)

		condition (16)

		conditions (4)

		conduct (1)

		conducted (2)

		conducting (2)

		confidential (1)

		confined (1)

		confluence (5)

		confusing (1)

		Congress (10)

		Congressman (1)

		conjunction (1)

		connect (1)

		connecting (1)

		connection (5)

		consecutive (1)

		consented (1)

		consequently (1)

		consider (27)

		considerable (5)

		considerably (5)

		consideration (3)

		considerations (1)

		considered (13)

		considering (3)

		consistency (3)

		consistent (3)

		consistently (2)

		constant (1)

		constantly (1)

		constitute (1)

		Constitution (5)

		constructed (2)

		construction (3)

		construed (3)

		consult (2)

		contact (1)

		contain (1)

		contained (2)

		contemporaneous (5)

		contemporary (1)

		context (19)

		CONTINUED (1)

		contracts (1)

		contradict (1)

		contradictory (1)

		contrary (1)

		contributing (1)

		Control (1)

		controversy (2)

		Contzen (6)

		conversation (1)

		converse (1)

		convey (3)

		conveyance (1)

		conveyed (4)

		conveying (9)

		convoluted (1)

		cookouts (1)

		Copies (6)

		Copper (1)

		copy (7)

		corner (3)

		corners (1)

		Corporations (4)

		corrals (1)

		correctly (1)

		Cottonwood (2)

		counsel (7)

		counted (1)

		country (2)

		county (8)

		couple (12)

		course (5)

		court (27)

		courts (1)

		cover (3)

		covered (4)

		covering (1)

		cows (3)

		Cox (1)

		craft (4)

		create (1)

		created (3)

		credibility (1)

		Creek (9)

		crew (3)

		criteria (2)

		crops (1)

		cross (7)

		CROSS-EXAMINATION (2)

		cross-examine (1)

		crossed (3)

		crosses (1)

		crossing (5)

		crumble (1)

		cubic (1)

		culled (1)

		cumulative (1)

		Cumulatively (7)

		curious (2)

		current (6)

		curved (1)

		cut (2)



		D

		daily (1)

		dam (29)

		damaged (1)

		dammed (1)

		dams (18)

		danger (1)

		dangerous (4)

		Daniel (10)

		dark (3)

		data (1)

		database (10)

		databases (2)

		date (14)

		dates (5)

		daughter-in-law (2)

		Dave (1)

		Day (18)

		Day's (1)

		days (6)

		DC (2)

		deal (6)

		dealing (5)

		deals (3)

		dealt (5)

		Debi (17)

		Debris (2)

		decades (1)

		December (6)

		deception (1)

		deceptive (1)

		decide (2)

		decided (1)

		deciding (2)

		decision (6)

		decisions (4)

		declared (4)

		deeds (1)

		deep (37)

		deeper (3)

		defender (1)

		defer (2)

		deferred (1)

		Define (5)

		defined (1)

		definitely (2)

		definition (8)

		definitions (3)

		degree (7)

		degrees (3)

		delightful (1)

		demanding (1)

		Demonstrate (3)

		demonstration (1)

		demonstrative (2)

		Denver (4)

		Department (3)

		depend (4)

		dependability (1)

		dependable (1)

		depending (6)

		depends (2)

		depict (1)

		depiction (1)

		deposed (1)

		deposit (1)

		deposition (1)

		depth (29)

		depths (9)

		derive (1)

		derived (3)

		describe (12)

		described (14)

		describes (2)

		describing (16)

		description (13)

		Descriptions (27)

		descriptive (4)

		desert (16)

		designation (1)

		desired (1)

		despite (1)

		destruction (1)

		detail (3)

		detailed (1)

		details (4)

		determination (11)

		determinative (1)

		determine (16)

		determined (3)

		determining (6)

		develop (1)

		developed (1)

		development (1)

		Diamond (3)

		difference (11)

		different (45)

		differently (1)

		difficult (10)

		difficulties (1)

		difficulty (1)

		digital (1)

		digress (1)

		diminish (1)

		dining (1)

		DIRECT (9)

		directed (1)

		direction (5)

		directly (3)

		DIRECTOR (9)

		disagree (2)

		disagreements (1)

		disappears (1)

		disavow (1)

		discern (1)

		discuss (1)

		discussed (4)

		discussing (4)

		discussion (14)

		discussions (1)

		dispute (1)

		disputes (1)

		disregarded (1)

		dissertation (1)

		distance (7)

		distinct (1)

		distribute (1)

		District (1)

		ditch (5)

		ditches (6)

		diversion (7)

		diversions (11)

		diverted (4)

		Dix (1)

		dock (1)

		docking (1)

		docks (5)

		Doctor (1)

		doctors (1)

		document (9)

		documentation (2)

		documented (2)

		documents (66)

		domain (4)

		done (20)

		dories (1)

		dotted (1)

		double-check (1)

		doubtful (1)

		down (36)

		Dr (17)

		draft (8)

		dragging (1)

		drainage (1)

		drains (1)

		draw (1)

		drawing (1)

		drawings (2)

		drawn (3)

		drew (2)

		driven (1)

		driving (2)

		drop (1)

		drought (1)

		droughts (1)

		drownings (1)

		Drummond (3)

		Drummond's (1)

		dry (2)

		dual (2)

		due (9)

		dugout (1)

		duplicative (1)

		during (16)

		duty (1)

		dwindling (1)



		E

		E-T-T-A (1)

		eagle (1)

		eagles (1)

		earlier (14)

		earliest (9)

		early (10)

		easier (3)

		easiest (1)

		east (33)

		Easterner (1)

		easy (1)

		economic (1)

		Edgar (2)

		editor (4)

		effect (2)

		effective (1)

		effectively (2)

		either (33)

		either/or (1)

		electricity (1)

		element (2)

		elements (1)

		elevated (1)

		elevators (1)

		Eleven (1)

		else (21)

		elsewhere (5)

		Elwood (1)

		embraced (1)

		emphasis (2)

		employee (1)

		enamored (1)

		encompass (1)

		encounter (1)

		encountered (4)

		encourage (1)

		end (12)

		ending (1)

		engineer (3)

		engineers (1)

		English (2)

		enjoyed (1)

		enlarges (1)

		enough (8)

		ensued (2)

		ensuring (1)

		enter (4)

		entered (1)

		enters (1)

		enthusiastic (1)

		entire (3)

		entirely (2)

		entitled (1)

		entity (1)

		entrenched (1)

		environmental (2)

		equal (1)

		equally (1)

		equals (1)

		erosionand (1)

		erratic (10)

		error (1)

		escape (1)

		especially (6)

		essentially (14)

		established (2)

		estimate (3)

		et (3)

		Etta (2)

		evaluating (2)

		evaluation (1)

		even (28)

		event (3)

		events (3)

		everybody (6)

		everyone (2)

		everywhere (1)

		evidence (31)

		evidently (1)

		evolves (1)

		evolving (1)

		ex-senator (1)

		exact (1)

		exactly (3)

		EXAMINATION (3)

		examined (1)

		example (20)

		examples (12)

		exceed (1)

		exceedingly (2)

		excellent (1)

		except (2)

		exception (1)

		exceptional (1)

		excerpt (1)

		excited (1)

		exclude (1)

		excluded (1)

		exhibit (10)

		exhibits (1)

		exist (4)

		existed (5)

		existence (1)

		existing (2)

		exists (2)

		expect (4)

		expected (3)

		expecting (1)

		expedition (15)

		expeditions (1)

		experience (7)

		experiences (1)

		experiencing (1)

		expert (7)

		expertise (2)

		experts (2)

		explain (11)

		explained (7)

		explanation (1)

		exploration (2)

		explore (2)

		explored (1)

		Explorer (1)

		expressly (3)

		extent (12)

		extracted (1)

		extremely (5)

		eyes (2)



		F

		F-O-R-D (1)

		face (2)

		facilities (3)

		facility (2)

		facing (1)

		fact (25)

		factor (1)

		factors (1)

		failure (3)

		fair (25)

		fairly (6)

		falling (1)

		falls (17)

		false (2)

		familiar (3)

		far (19)

		farm (1)

		farmer (18)

		farmers (1)

		farming (1)

		farmland (1)

		faulty (1)

		fauna (1)

		February (7)

		federal (44)

		federally (1)

		feds (3)

		feel (2)

		feet (46)

		fell (4)

		fellow (1)

		felt (8)

		Ferry (3)

		few (22)

		fictionalized (1)

		fide (1)

		field (10)

		fields (1)

		fifth (3)

		fifty (1)

		figure (20)

		figured (1)

		figures (5)

		file (2)

		files (5)

		fill (3)

		final (3)

		finally (2)

		financial (3)

		find (31)

		finding (2)

		fine (2)

		fingers (1)

		finish (2)

		finished (3)

		firm (2)

		first (31)

		first-class (1)

		Fish (1)

		fishing (1)

		fit (3)

		five (11)

		flag (1)

		flat (3)

		flatboat (1)

		Flats (1)

		Flax (1)

		Flip (4)

		flipped (1)

		floated (1)

		Flood (31)

		flooding (5)

		floodplain (2)

		floods (22)

		floodwaters (1)

		flora (1)

		flow (8)

		flowed (2)

		flowing (2)

		flows (1)

		fluctuate (1)

		fluctuated (1)

		fluctuations (2)

		flume (1)

		foam (1)

		focused (1)

		foggy (1)

		Folding (3)

		folks (15)

		follow (1)

		follow-up (1)

		followed (1)

		following (5)

		foot (14)

		footing (1)

		footnotes (6)

		force (1)

		ford (12)

		fording (1)

		fords (1)

		foreground (2)

		Forest (8)

		forests (2)

		forget (3)

		Forgetting (1)

		forgot (2)

		form (1)

		formal (1)

		format (1)

		formerly (2)

		forming (1)

		Fort (12)

		forth (13)

		Fossil (1)

		Foster (6)

		Foster's (1)

		found (21)

		four (9)

		Fox (2)

		frail (1)

		Francisco (2)

		frankly (1)

		frauds (1)

		fraudulent (1)

		freak (1)

		Frederick (1)

		free (1)

		freight (3)

		frequently (2)

		freshet (1)

		Fria (1)

		Friday (1)

		friend (1)

		friendly (1)

		fries (1)

		frightening (1)

		front (1)

		fulfilled (1)

		full (4)

		Fuller (7)

		Fuller's (4)

		fully (2)

		fumble (1)

		fun (1)

		fund (1)

		funny (1)

		furnish (2)

		further (8)

		future (1)

		FW (1)



		G

		gage (1)

		gained (1)

		game (1)

		Gasse (31)

		gates (3)

		gathering (1)

		gave (7)

		gear (1)

		General (23)

		generalities (1)

		generality (1)

		generally (8)

		generations (1)

		gentle (2)

		gentleman (1)

		gentlemen (1)

		geographic (2)

		Geological (10)

		geomorphic (1)

		George (4)

		gets (2)

		Gila (39)

		Girand (2)

		given (12)

		giving (6)

		glad (5)

		GLO (1)

		goal (4)

		goes (3)

		golden (1)

		Goldwater (2)

		golly (1)

		good (25)

		Google (1)

		governed (1)

		Government (22)

		grade (2)

		gradient (1)

		gradually (1)

		Grand (13)

		Grande (1)

		Granite (1)

		grant (2)

		Granted (3)

		granting (1)

		gravel (17)

		gravel-bottomed (1)

		great (18)

		greater (6)

		greatly (2)

		green (2)

		grew (2)

		ground (1)

		grounding (1)

		groups (1)

		grows (1)

		Guard (1)

		guess (15)

		guessing (2)

		guesstimate (1)

		guesstimated (1)

		guesswork (2)

		guides (1)

		gulf (1)

		guy (5)

		guys (8)



		H

		hair (1)

		half (8)

		Hall (5)

		hand (2)

		handicapped (1)

		hanging (1)

		Hanna (1)

		happen (1)

		happened (5)

		happens (2)

		hard (7)

		harder (1)

		hardly (1)

		harvest (1)

		Hassayampa (1)

		Hassell (1)

		hat (3)

		Hatch (1)

		hate (1)

		haul (1)

		hauled (2)

		head (12)

		headwaters (1)

		Health (2)

		hear (4)

		heard (7)

		hearing (4)

		hearings (2)

		heartburn (1)

		heavily (3)

		heavy (4)

		heck (1)

		held (2)

		helicopter (2)

		hell's (1)

		Hello (2)

		HELM (10)

		helpful (2)

		helping (1)

		helps (3)

		Henness (17)

		HERNBRODE (32)

		HERR-CARDILLO (10)

		Hesse (2)

		high (6)

		highlighted (1)

		hike (2)

		hiked (2)

		hills (1)

		himself (1)

		hindrance (1)

		hired (1)

		historian (18)

		historians (3)

		Historic (9)

		historical (119)

		historically (9)

		history (12)

		hit (3)

		hits (3)

		Hjalmarson (1)

		Hjalmarson's (2)

		hold (1)

		holder (1)

		holding (1)

		holdings (3)

		hole (1)

		Holt (1)

		home (1)

		homemade (1)

		homestead (10)

		homesteader (1)

		homesteaders (1)

		homesteading (3)

		Hooker (1)

		Hoover (1)

		hooves (1)

		hope (2)

		Hopping (1)

		Horn (1)

		horrific (1)

		horse (4)

		horseback (1)

		horses (10)

		horses' (1)

		Horseshoe (12)

		Horton (3)

		hospitals (1)

		hour (1)

		house (1)

		huge (1)

		human (3)

		humans (1)

		hundred (3)

		hundreds (11)

		hunting (1)

		Huntington (3)

		husband (1)

		hybrid (1)

		hydrologic (1)

		hydrological (1)

		hydrologist (9)

		hydrologists (3)

		hydrology (3)

		hypothetical (2)



		I

		I-17 (1)

		idea (14)

		ideas (1)

		identification (3)

		identified (9)

		identifies (1)

		identify (4)

		ignore (2)

		illustrate (1)

		illustrated (2)

		illustration (2)

		illustrations (1)

		image (2)

		images (1)

		imagine (5)

		impact (7)

		impinges (1)

		implicitly (2)

		important (15)

		impracticable (1)

		impression (1)

		Improve (1)

		improvements (4)

		inability (1)

		inappropriate (1)

		inasmuch (1)

		inch (1)

		inches (5)

		incline (1)

		inclined (1)

		include (5)

		included (9)

		includes (3)

		including (6)

		inclusive (1)

		inconvenience (1)

		incorporated (1)

		incorrect (1)

		increase (1)

		increased (3)

		independently (1)

		Indian (11)

		Indians (1)

		indicate (18)

		indicated (28)

		indicates (7)

		indicating (2)

		indication (4)

		indifferent (1)

		individual (7)

		individuals (7)

		industries (1)

		industry (3)

		inevitably (1)

		infallible (2)

		information (47)

		initial (3)

		injured (1)

		inland (2)

		inserted (3)

		inserting (1)

		inset (1)

		inside (1)

		inspector (1)

		instance (6)

		instances (9)

		institutions (2)

		instructed (1)

		instructions (14)

		intended (5)

		intent (3)

		interacted (1)

		interactions (2)

		intercepts (2)

		interchangeable (1)

		interest (1)

		interested (1)

		interesting (2)

		interests (2)

		interfere (1)

		Interior (8)

		internal (2)

		interpret (1)

		interpretation (7)

		interpretations (3)

		interpreted (6)

		interpreting (1)

		interrupt (1)

		into (24)

		introduction (6)

		inventory (1)

		investigate (1)

		involved (4)

		iron (2)

		irregular (4)

		irregularly (2)

		irrigating (1)

		irrigation (17)

		irrigators (1)

		Irving (1)

		island (1)

		issue (3)

		issued (5)

		issues (3)

		Item (1)

		items (2)

		Ives (12)

		Ives' (1)

		Ives's (1)



		J

		Jackson (1)

		James (2)

		January (5)

		JC (3)

		Jean (1)

		Jennings (1)

		Jerome (8)

		Jerry (4)

		Jim (1)

		JK (1)

		jog (1)

		John (8)

		Jon (1)

		Jones (1)

		Joni (1)

		Journal-Miner (4)

		journals (1)

		journey (2)

		Joy (6)

		joyride (1)

		joyriding (1)

		judge (3)

		judgment (1)

		judgments (2)

		judicial (1)

		judiciary (1)

		jump (1)

		jumping (1)

		justification (1)

		justify (1)



		K

		keep (1)

		kept (1)

		key (3)

		keywords (2)

		killed (1)

		kind (24)

		kinds (3)

		knew (5)

		knowing (2)

		knowledge (2)

		known (3)

		knows (1)

		Kolb (2)



		L

		labeled (1)

		Labor (2)

		lack (1)

		laid (1)

		lake (2)

		lakes (6)

		Land (52)

		landing (2)

		landowners (1)

		lands (19)

		language (1)

		large (14)

		largely (1)

		larger (5)

		last (12)

		latched (1)

		late (4)

		later (11)

		launch (1)

		lavish (1)

		Law (9)

		laws (1)

		lawyer (2)

		lawyers (1)

		lay (2)

		laying (1)

		lead (1)

		leads (2)

		leaks (1)

		lean (1)

		leans (1)

		learn (1)

		learned (1)

		least (25)

		leave (4)

		leaves (1)

		leaving (5)

		led (3)

		lééchaa'i (3)

		Lee's (2)

		left (14)

		left-hand (1)

		legal (25)

		legally (1)

		legislators (3)

		Legislature (8)

		legitimate (2)

		length (1)

		less (22)

		lesser (1)

		letters (3)

		liable (2)

		liberal (1)

		Library (6)

		lieu (1)

		Lieutenant (1)

		life (2)

		light (5)

		lightening (1)

		likely (4)

		likewise (2)

		limit (1)

		limited (4)

		line (13)

		lines (7)

		Lingenfelter (1)

		Lingenfelter's (1)

		lining (1)

		links (3)

		list (15)

		listed (10)

		listening (1)

		listing (3)

		lists (3)

		literally (6)

		little (51)

		Littlefield (10)

		live (1)

		lived (1)

		living (1)

		loaded (1)

		loads (1)

		local (2)

		locate (1)

		located (8)

		locating (1)

		location (7)

		lock (1)

		log (2)

		logkeeper (1)

		long (12)

		longer (2)

		longest (1)

		look (56)

		looked (30)

		looking (16)

		looks (11)

		LOPEZ (3)

		loses (2)

		lost (1)

		lot (20)

		lots (3)

		lousy (1)

		lovely (1)

		low (3)

		lower (9)

		lunch (6)



		M

		Maggie (2)

		magnitude (2)

		main (7)

		majority (2)

		makes (3)

		making (6)

		man (2)

		managed (1)

		Management (2)

		mandate (1)

		mandated (1)

		manmade (4)

		Manor (1)

		manual (9)

		manuals (7)

		manufacturing (1)

		manuscripts (1)

		many (36)

		map (14)

		map's (1)

		mapping (1)

		maps (20)

		March (1)

		marginal (1)

		Maricopa (3)

		Mark (5)

		marking (1)

		marsh (13)

		marshes (13)

		marshy (4)

		Marzek (1)

		mashy (1)

		massive (1)

		match (1)

		material (8)

		materials (8)

		math (3)

		matter (8)

		may (31)

		maybe (20)

		McCain (1)

		McDowell (5)

		MCGINNIS (31)

		Mead (2)

		meadows (1)

		mean (42)

		meander (13)

		meandered (27)

		meandering (5)

		meanders (16)

		meaning (4)

		means (19)

		meant (10)

		Mearns (4)

		Mearns' (1)

		measure (3)

		measured (1)

		measurement (1)

		meet (1)

		meeting (2)

		Mehnert (9)

		member (1)

		members (1)

		Memorial (2)

		Memory (8)

		men (2)

		mental (1)

		mention (3)

		mentioned (12)

		mesmerized (1)

		met (1)

		Metcalf (1)

		metes (1)

		method (1)

		methodologies (1)

		methodology (5)

		Mexico (2)

		Michigan (3)

		microcosm (1)

		Microsoft (1)

		mid (5)

		middle (5)

		might (52)

		mighty (1)

		mile (3)

		miles (4)

		military (4)

		mill (2)

		Miller (1)

		millions (1)

		mind (15)

		Miner (2)

		miners' (1)

		mining (5)

		minor (2)

		minus (1)

		minute (1)

		minutes (3)

		miscellaneous (1)

		miss (4)

		missed (3)

		missing (2)

		Mississippi (6)

		misspoke (1)

		mistake (1)

		mistaken (1)

		mistakes (2)

		misunderstood (1)

		Mo (10)

		Mo's (1)

		modern (1)

		Mohave (2)

		moment (1)

		moments (1)

		money (1)

		more (68)

		Moreover (1)

		morning (17)

		most (32)

		motorized (1)

		mountainous (1)

		mountains (5)

		mouth (3)

		move (11)

		moved (3)

		movement (1)

		Moving (2)

		much (30)

		muddy (1)

		mules (2)

		multiple (11)

		multitude (2)

		multitudes (1)

		murmuring (1)

		murmurs (1)

		Museum (3)

		Mussetter (3)

		must (4)

		myself (3)



		N

		name (9)

		names (3)

		narrow (4)

		narrowed (1)

		narrower (1)

		National (10)

		native (2)

		natural (22)

		naturalists (1)

		nature (4)

		nav (1)

		Navajo (3)

		navigability (57)

		navigable (103)

		navigate (5)

		navigated (3)

		navigating (1)

		navigation (34)

		near (12)

		nearby (3)

		nearest (1)

		nearly (3)

		necessarily (12)

		necessary (7)

		necessity (1)

		need (14)

		needed (4)

		needs (2)

		negative (1)

		negotiate (1)

		neighborhood (2)

		neither (2)

		neutral (1)

		Nevada (1)

		New (9)

		newcomers (1)

		Newell (2)

		news (2)

		newspaper (45)

		newspapers (8)

		newsworthy (4)

		next (18)

		Nice (1)

		night (1)

		nine (1)

		NOBLE (56)

		nobody (3)

		nobody's (1)

		nonboater (1)

		none (13)

		nonlawyer (1)

		nonlegal (1)

		nonmeanders (1)

		nonnavigability (18)

		nonnavigable (40)

		nor (3)

		normal (1)

		north (37)

		notation (1)

		notations (2)

		note (11)

		noted (14)

		notes (30)

		notice (4)

		noticed (1)

		noting (1)

		notion (1)

		notoriously (1)

		novel (1)

		novelty (3)

		nowhere (1)

		number (16)

		numbered (1)

		numbers (5)

		numerous (2)



		O

		Oak (2)

		objective (1)

		objectives (1)

		observation (4)

		observations (9)

		observer's (2)

		observers (5)

		observing (2)

		obstacles (6)

		obstruction (4)

		obstructions (10)

		obtain (1)

		obtained (4)

		obtaining (1)

		obvious (1)

		obviously (4)

		occasionally (1)

		occasions (2)

		occupied (1)

		occur (1)

		occurred (5)

		oceangoing (1)

		October (2)

		off (15)

		off-centered (1)

		off-the-record (2)

		offer (3)

		offered (15)

		offering (10)

		offers (1)

		Office (8)

		official (4)

		officials (3)

		often (3)

		oftentimes (1)

		Oklahoma (2)

		old (2)

		older (1)

		Oliver (2)

		on-site (1)

		Once (7)

		one (160)

		one's (2)

		ones (27)

		online (4)

		only (44)

		onto (1)

		open (1)

		opening (2)

		operated (2)

		operating (4)

		operation (2)

		operations (1)

		operative (1)

		opined (1)

		opinion (43)

		opinions (12)

		opportunity (1)

		opposed (2)

		opted (1)

		order (10)

		ordinary (17)

		ore (1)

		Oregon (2)

		organization (2)

		organize (1)

		original (10)

		originally (3)

		others (10)

		otherwise (3)

		ought (1)

		out (91)

		outcome (1)

		outing (1)

		over (23)

		overall (6)

		overflowed (1)

		overlaid (1)

		overlay (1)

		overlie (1)

		overturn (1)

		overwhelming (1)

		overwhelmingly (1)

		own (8)

		owner (2)



		P

		pack (2)

		package (1)

		Page (42)

		Pages (4)

		paid (3)

		panel (1)

		Paper (6)

		papers (6)

		Paradise (4)

		paragraph (15)

		parallel (2)

		paralleling (3)

		parcel (1)

		parcels (3)

		parent (1)

		Park (7)

		Parkinson's (1)

		Parks (1)

		parse (1)

		part (42)

		participants (2)

		participating (1)

		particular (55)

		particularly (7)

		parties (21)

		parties' (1)

		parts (5)

		party (1)

		passage (2)

		passed (6)

		passengers (1)

		passing (1)

		past (7)

		patent (25)

		patented (4)

		patentee (1)

		patentees (1)

		patenting (1)

		patents (49)

		Patten (1)

		payment (1)

		Pedro (1)

		people (57)

		people's (1)

		per (2)

		perceive (1)

		perceived (1)

		percent (1)

		percentage (1)

		perfect (2)

		perhaps (8)

		period (4)

		periodically (1)

		Perkinsville (3)

		permission (1)

		permits (1)

		permitted (1)

		person (9)

		personal (2)

		personally (3)

		persons (1)

		perspective (5)

		perspectives (1)

		petition (1)

		PhD (1)

		Phoenix (5)

		photo (46)

		photocopies (1)

		photograph (52)

		photographer (4)

		photographers (1)

		photographs (26)

		photography (2)

		photos (26)

		phrase (8)

		phrased (1)

		phrasing (1)

		pick (3)

		picked (3)

		picture (10)

		pictures (9)

		piece (12)

		pieces (2)

		pile (2)

		piles (1)

		pink (3)

		pit (1)

		pitted (2)

		place (11)

		places (14)

		plain (1)

		plaintiff (1)

		plane (1)

		plat (1)

		plats (7)

		play (3)

		played (2)

		Please (10)

		plot (1)

		plus (3)

		pm (6)

		point (23)

		pointed (8)

		pointer (1)

		pointing (1)

		points (3)

		pole (1)

		policy (3)

		politicians (1)

		ponder (1)

		pool (1)

		popular (1)

		population (3)

		portage (4)

		portion (16)

		portions (7)

		Portland (2)

		portrayed (1)

		position (2)

		possible (10)

		possibly (2)

		post (3)

		post-Daniel (1)

		postponed (3)

		poststatehood (4)

		potential (4)

		potentially (7)

		Powell (15)

		Powell's (5)

		power (4)

		PowerPoint (26)

		PPL (1)

		practicable (1)

		practical (2)

		pre (1)

		pre20th (1)

		preceding (2)

		precise (1)

		precisely (3)

		predecessor (1)

		predictably (1)

		prehistoric (1)

		prelude (1)

		premises (1)

		prepared (1)

		preparing (1)

		preponderance (1)

		Prescott (9)

		presence (2)

		Present (6)

		present-day (1)

		presentation (6)

		preserver (1)

		press (2)

		pressure (1)

		prestatehood (1)

		presumably (1)

		presuming (2)

		pretend (1)

		pretty (11)

		prevent (1)

		previous (6)

		previously (3)

		primarily (3)

		primariness (1)

		primary (7)

		prior (16)

		private (3)

		probably (31)

		probative (4)

		problem (2)

		problems (2)

		proceed (4)

		proceeding (3)

		proceedings (3)

		process (9)

		processing (1)

		produce (2)

		produced (5)

		products (2)

		profess (1)

		professional (4)

		profound (1)

		program (1)

		progresses (1)

		Project (15)

		projector (2)

		projects (1)

		promote (2)

		promotion (3)

		pronounced (1)

		pronouncing (2)

		proper (1)

		property (4)

		proposed (1)

		proposition (1)

		propositions (1)

		protect (1)

		protection (1)

		prove (1)

		proved (2)

		proven (2)

		provide (7)

		provided (13)

		provides (2)

		providing (3)

		public (9)

		publish (1)

		published (4)

		pull (3)

		pulled (1)

		pulling (2)

		pure (2)

		purely (3)

		purpose (7)

		purposes (10)

		purrs (1)

		push (1)

		pushing (1)

		put (36)

		putting (2)



		Q

		qualifications (2)

		qualifier (1)

		qualify (7)

		qualities (2)

		quality (1)

		quantities (2)

		quarter (1)

		quickly (2)

		quiet (1)

		quite (7)

		quotation (1)

		quotations (1)

		quote (24)

		quote/unquote (1)

		quoted (1)



		R

		raft (4)

		rafting (2)

		rage (1)

		railroad (11)

		railroads (7)

		rains (1)

		raise (1)

		raising (1)

		ran (4)

		ranch (1)

		ranchers' (1)

		ranching (1)

		range (42)

		ranger (1)

		rapid (4)

		rapidly (1)

		rapids (25)

		rare (1)

		rarely (1)

		rarity (2)

		rate (1)

		rather (7)

		rationale (1)

		reach (5)

		reached (7)

		reaches (2)

		reaching (1)

		read (26)

		reading (3)

		ready (6)

		real (1)

		realize (4)

		really (8)

		reason (10)

		reasonable (7)

		reasons (5)

		Rec (1)

		recalculate (1)

		recall (21)

		receipts (1)

		received (2)

		receives (1)

		recently (7)

		recess (4)

		Reclamation (15)

		recollect (1)

		recollection (19)

		recommended (1)

		recommending (1)

		reconstruct (1)

		reconstruction (1)

		record (13)

		recorded (3)

		recordkeeper (1)

		records (17)

		recreation (3)

		recreational (4)

		Red (1)

		REDIRECT (1)

		redundant (3)

		refer (3)

		reference (5)

		referenced (1)

		references (1)

		referred (2)

		referring (4)

		refers (1)

		reflect (4)

		refresh (4)

		refused (2)

		regard (13)

		regarded (3)

		regarding (14)

		regardless (1)

		region (4)

		region's (1)

		regress (1)

		regrettably (2)

		regular (9)

		regularly (2)

		relate (1)

		related (2)

		relates (1)

		relating (3)

		relation (11)

		relative (1)

		relatively (4)

		relevant (7)

		reliable (15)

		reliably (1)

		relied (4)

		relieve (1)

		religious (1)

		relinquished (1)

		relying (1)

		remain (1)

		remainder (1)

		remember (36)

		remotely (1)

		remove (1)

		render (2)

		rendered (1)

		rent (1)

		rented (2)

		repair (6)

		repeat (1)

		repeated (1)

		repeatedly (1)

		report (145)

		reported (7)

		reporter (1)

		reporters (1)

		reporting (5)

		Reports (28)

		represent (1)

		representative (2)

		representatives (1)

		reproduce (2)

		reproduced (2)

		require (3)

		required (9)

		requirement (9)

		requirements (3)

		requiring (1)

		research (30)

		researcher (1)

		Reservation (7)

		Reservations (4)

		reserve (2)

		reserving (1)

		Reservoir (7)

		residents (3)

		resort (1)

		resources (4)

		respect (1)

		response (1)

		rest (3)

		restore (1)

		restrict (1)

		result (3)

		results (1)

		resurvey (1)

		resurveyed (2)

		retain (1)

		Retirement (1)

		retrace (2)

		retriever (1)

		return (1)

		returned (1)

		revealing (1)

		review (5)

		reviewed (3)

		reviews (1)

		revision (1)

		rider (2)

		riffle (11)

		riffles (13)

		riffling (1)

		rigamarole (1)

		Right (136)

		right-hand (1)

		rights (2)

		Rink (1)

		Rio (3)

		ripple (2)

		ripples (2)

		rise (4)

		rised (1)

		rising (2)

		River (454)

		river's (2)

		river-runner (1)

		river-runners (1)

		River-sandy (2)

		riverbed (1)

		rivers (35)

		Road (12)

		roads (18)

		roar (1)

		Rob (1)

		rock (3)

		role (1)

		roles (1)

		roll (1)

		room (4)

		rope (1)

		rose (1)

		rough (6)

		roughly (3)

		route (1)

		routinely (1)

		rowboat (2)

		rowboats (1)

		rugged (1)

		ruins (1)

		rule (5)

		run (8)

		running (5)

		runs (1)

		rushing (1)



		S

		Sacramento (1)

		Salt (28)

		same (45)

		sample (2)

		San (3)

		sand (3)

		sandand (1)

		sandbar (4)

		sandbars (8)

		Sanderson (1)

		sarcasm (1)

		Sat (3)

		saturated (1)

		Saturday (1)

		saw (2)

		saying (26)

		scale (1)

		scanned (1)

		school (2)

		schools (1)

		Schuyler (3)

		scoured (1)

		scouring (1)

		scratch (2)

		screen (4)

		se (1)

		search (22)

		searched (3)

		searches (2)

		second (8)

		second-story (2)

		secondary (4)

		Secretary (3)

		section (13)

		Sections (10)

		Sedona (1)

		seeing (2)

		seeking (1)

		seem (4)

		seems (8)

		Segment (6)

		segment-by-segment (1)

		segments (1)

		select (1)

		selected (1)

		selections (2)

		sell (3)

		send (1)

		senior (1)

		sense (4)

		sent (5)

		sentence (8)

		sentences (1)

		separate (4)

		September (3)

		series (1)

		serious (1)

		served (1)

		Service (16)

		Session (1)

		set (12)

		settled (1)

		settlement (1)

		settlements (1)

		settlers (2)

		several (13)

		shall (4)

		shallow (35)

		shallower (5)

		shaped (2)

		share (1)

		Sharlot (5)

		shed (1)

		Sheep (1)

		shift (2)

		shifting (2)

		ships (2)

		shoals (2)

		shoes (1)

		shore (2)

		short (1)

		shortcut (1)

		shot (1)

		show (25)

		showed (19)

		showing (5)

		shown (7)

		shows (15)

		shut (4)

		side (14)

		sides (1)

		Sierra (4)

		significance (4)

		significant (3)

		significantly (2)

		similar (8)

		simple (1)

		simply (16)

		simultaneously (1)

		single (2)

		sit (2)

		site (10)

		sites (2)

		sitting (1)

		situations (2)

		six (2)

		sixty (3)

		size (1)

		skip (1)

		sky (2)

		SLADE (2)

		slant (1)

		Slide (79)

		slides (6)

		slight (3)

		slightest (1)

		slightly (1)

		slot (1)

		sluiceway (1)

		small (6)

		smaller (4)

		smelter (1)

		Smith (4)

		Smithsonian (1)

		smooth (1)

		snags (1)

		snow (2)

		snowbanks (1)

		snowmobiles (2)

		Society (12)

		Society's (2)

		soil (1)

		sold (5)

		soldiers (1)

		solely (2)

		solid (1)

		somebody (7)

		Somebody's (2)

		somehow (4)

		someone (2)

		sometime (2)

		sometimes (7)

		somewhat (3)

		somewhere (12)

		song (1)

		sorry (18)

		sort (19)

		sorts (2)

		sound (1)

		sounded (2)

		sounds (1)

		source (15)

		sources (9)

		south (1)

		southeast (2)

		Southern (3)

		southward (1)

		Southwest (1)

		space (1)

		spaced (1)

		Spanish (2)

		spare (1)

		speaking (4)

		special (2)

		specific (20)

		specifically (29)

		specifics (4)

		spectrum (1)

		speculation (2)

		speeches (1)

		speed (1)

		spell (2)

		spend (1)

		spin (2)

		split (3)

		spot (1)

		spots (1)

		spread (2)

		springs (1)

		square (1)

		squares (1)

		squatter's (2)

		Squire (1)

		SRP (7)

		SRP's (1)

		stand (2)

		standard (3)

		standing (5)

		standpoint (2)

		start (6)

		started (12)

		starting (3)

		starts (3)

		State (65)

		stated (3)

		statehood (19)

		statement (9)

		statements (6)

		states (14)

		stating (3)

		station (2)

		statutes (1)

		stay (1)

		stead (1)

		steak (1)

		steamboats (1)

		Steamer (3)

		steep (1)

		step (2)

		steps (2)

		stereograph (2)

		Stereographic (4)

		stick (1)

		still (20)

		stones (2)

		stood (1)

		storage (2)

		stores (1)

		stories (4)

		storms (1)

		story (3)

		straight (1)

		strainers (1)

		Strawberry (2)

		stream (7)

		stream's (1)

		streams (7)

		strength (1)

		strenuous (1)

		stretch (2)

		strikes (1)

		strong (2)

		strongly (2)

		Strouss (1)

		struck (1)

		structure (3)

		stuck (1)

		studies (2)

		study (2)

		stuff (6)

		stupid (1)

		Stylistic (1)

		subdivision (1)

		subject (4)

		subjects (1)

		submerged (1)

		submit (2)

		submitted (1)

		submitting (1)

		subsequent (5)

		subsequently (11)

		substantially (4)

		succeeded (1)

		success (2)

		sudden (2)

		suffered (1)

		sufficient (2)

		suggest (1)

		suitable (1)

		summarize (3)

		summarized (1)

		summary (1)

		summation (1)

		summer (2)

		superimposed (1)

		supplemented (1)

		supply (12)

		supportive (1)

		suppose (1)

		supposed (8)

		Supreme (5)

		sure (43)

		surface (1)

		surgeon (4)

		surplus (2)

		surprise (2)

		surprisingly (1)

		surrounding (5)

		survey (54)

		surveyed (18)

		surveying (5)

		surveyor (35)

		surveyors (46)

		surveyors' (4)

		surveys (48)

		survive (1)

		survived (1)

		susceptibility (1)

		susceptible (1)

		suspect (1)

		swam (2)

		sweep (3)

		sweeping (1)

		swift (1)

		swimming (2)

		switched (2)

		Sycamore (1)

		synonym (3)

		synthesized (3)

		synthesizing (1)

		system (3)



		T

		table (1)

		takedown (1)

		talk (39)

		talked (23)

		talking (52)

		talks (2)

		tall (1)

		taught (1)

		team (1)

		tearing (1)

		technical (2)

		technology (2)

		telegraph (4)

		telling (7)

		tells (2)

		Tempe (1)

		ten-minute (1)

		tend (2)

		term (10)

		terminology (12)

		terms (43)

		terrific (1)

		Territorial (9)

		territories (1)

		territory (2)

		test (5)

		testified (4)

		testify (1)

		testifying (4)

		testimony (34)

		Texas (2)

		Thanks (2)

		theirs (1)

		then-current (1)

		thence (1)

		therefore (4)

		thesis (2)

		thinking (6)

		third (3)

		thirteen (1)

		though (23)

		thought (31)

		thousands (7)

		three (19)

		three-dimensional (1)

		threshold (1)

		throughout (5)

		throwing (1)

		Thursday (1)

		tide (1)

		tie (1)

		tied (6)

		ties (5)

		tilt (1)

		Tim (1)

		times (27)

		timing (4)

		tiny (1)

		tired (1)

		title (7)

		today (14)

		together (12)

		told (9)

		toll (2)

		Tombstone (2)

		tomorrow (2)

		took (18)

		top (15)

		topographic (5)

		topographical (2)

		topos (2)

		torrent (1)

		torrential (1)

		total (2)

		totaled (1)

		totality (1)

		totally (3)

		touch (2)

		touched (4)

		tours (1)

		toward (4)

		Town (2)

		township (28)

		townships (2)

		toy (1)

		track (2)

		tract (1)

		trade (4)

		traffic (2)

		train (2)

		trained (2)

		training (1)

		trains (1)

		transactions (1)

		Transcontinental (1)

		transcripts (1)

		transect (1)

		transferred (1)

		transport (2)

		transportation (10)

		Trapper (1)

		trapping (4)

		travel (5)

		traveling (1)

		treasurer (1)

		treating (1)

		trees (1)

		tribunal (1)

		tributaries (1)

		tributary (1)

		tribute (1)

		tried (11)

		trip (18)

		trips (7)

		trouble (1)

		true (13)

		try (11)

		trying (18)

		Tucson (2)

		turn (8)

		turned (1)

		turns (1)

		turquoise (2)

		TV (1)

		Twelfth (1)

		twenty (1)

		Two (40)

		type (11)

		types (14)

		typically (2)



		U

		Udall (6)

		ultimately (2)

		uncertainty (1)

		uncle (4)

		uncommon (1)

		under (15)

		underlying (5)

		underscores (1)

		understood (3)

		undertook (1)

		undoubtedly (1)

		unfortunately (1)

		uniformly (1)

		Union (1)

		unit (1)

		United (10)

		universe (5)

		universities (1)

		University (4)

		unknown (3)

		unless (5)

		unlike (2)

		unpredictability (1)

		unpublished (3)

		unquestionably (1)

		unquote (4)

		unreasonable (1)

		unreliable (4)

		unstable (2)

		unsurveyed (1)

		untouched (1)

		untraveled (1)

		unusual (4)

		up (81)

		up-to-date (1)

		upon (8)

		upper (5)

		upriver (1)

		upstream (4)

		urgent (3)

		usable (2)

		use (34)

		used (56)

		useful (17)

		uses (1)

		USGS (6)

		using (18)

		Utah (2)



		V

		V-A-N-G-A-S-S-E (1)

		Vaaler (1)

		vague (1)

		vagueness (1)

		Valley (16)

		valleys (1)

		valuable (2)

		value (1)

		Van (31)

		variables (1)

		variance (1)

		variation (2)

		varied (4)

		variety (2)

		various (21)

		vary (4)

		varying (2)

		vast (1)

		vehicles (1)

		veracity (1)

		Verde (318)

		verify (3)

		versa (1)

		versions (3)

		versus (8)

		vessels (1)

		vice (1)

		view (12)

		viewer (1)

		views (2)

		Virtually (1)

		virtues (3)

		visible (2)

		visit (1)

		visited (1)

		visiting (1)

		Vista (2)

		visual (1)

		void (1)

		volume (4)

		voyage (1)



		W

		wade (1)

		wagon (7)

		wagons (1)

		wait (1)

		walking (2)

		wandering (1)

		wants (6)

		warn (1)

		warranted (2)

		warts (1)

		washed (4)

		washing (1)

		Washington (3)

		wasted (1)

		watch (1)

		water (114)

		water-based (1)

		water-spout (1)

		watercourse (1)

		watercraft (3)

		watering (1)

		waterway (3)

		waterways (2)

		way (36)

		ways (1)

		wealth (1)

		website (2)

		week (1)

		weekend (1)

		Weekly (7)

		weighs (1)

		weight (6)

		weirdness (1)

		welcome (2)

		well-constructed (1)

		well-defined (4)

		weren't (13)

		Wesley (2)

		West (15)

		western (6)

		wet (1)

		WH (1)

		What's (13)

		whatever's (1)

		whatsoever (1)

		Wheeler (19)

		Wheeler's (3)

		wheels (1)

		whereby (1)

		White (3)

		whiteout (2)

		whitewater (1)

		Who's (1)

		whole (4)

		wide (31)

		wider (2)

		width (9)

		wife (1)

		wilderness (17)

		Wildlife (2)

		willing (1)

		Win (2)

		Win's (7)

		wind (4)

		winding (1)

		windows (2)

		Winkleman (7)

		Winkleman-like (1)

		withholding (1)

		within (7)

		without (10)

		witness (52)

		witnesses (4)

		wonder (2)

		wonderful (1)

		wondering (2)

		wonders (1)

		word (27)

		wording (2)

		words (12)

		work (16)

		worked (6)

		working (4)

		works (8)

		worth (3)

		wound (1)

		wow (1)

		Wright (3)

		Wright's (1)

		writing (3)

		written (4)

		wrong (10)

		wrote (9)



		X

		X002 (5)

		X015 (1)

		X017-126 (1)

		X017-127 (1)

		X024 (4)

		X036 (2)

		X064 (1)



		Y

		Yavapai (4)

		year (12)

		years (20)

		yellow (3)

		Yellowstone (1)

		yep (1)

		yesterday (9)

		young (1)

		younger (1)

		Yuma (3)







