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 1      CHAIRMAN NOBLE: Good morning, everyone.
 2  We appreciate you coming in on a Friday.  We're not
 3  exactly sure how long Mr. Helm will -- I'm sorry, we
 4  will keep you this afternoon.
 5      MR. HELM: All day.
 6      CHAIRMAN NOBLE: We would just hope that
 7  the God of love would shine upon Mr. Helm and we could
 8  finish with Mr. Littlefield today.
 9      MR. HELM: I'll give it a shot, but I
10  won't promise you.
11      CHAIRMAN NOBLE: No, that's why I was
12  hoping, you know, that the God of love would --
13      UNIDENTIFIED SPEAKER: God
14  would intervene.
15      MR. HELM: It's, what, maybe 90/10.
16      CHAIRMAN NOBLE: Okay.
17      MR. HELM: And not the way you want it
18  to go.
19      CHAIRMAN NOBLE: If we can -- whatever
20  we can do.
21      MR. HELM: I spent three hours last
22  night eliminating questions.
23      CHAIRMAN NOBLE: And we always
24  appreciate that.  We really do.  Well, anyway, welcome.
25  Hold your applause.
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 1      Okay, we really do appreciate your being
 2  here.  I believe that we're required to have a roll
 3  call at this point so that we can determine if we're
 4  here.  Mr. Mehnert.
 5      DIRECTOR MEHNERT: Commissioner Allen?
 6      COMMISSIONER ALLEN: Probably.
 7      CHAIRMAN NOBLE: He's here.
 8      DIRECTOR MEHNERT: Commissioner Henness?
 9      COMMISSIONER HENNESS: I think.
10      CHAIRMAN NOBLE: Yeah.
11      DIRECTOR MEHNERT: Commissioner Horton?
12      COMMISSIONER HORTON: Here.
13      DIRECTOR MEHNERT: Chairman Noble?
14      CHAIRMAN NOBLE: All day long.
15      DIRECTOR MEHNERT: All four are here,
16  and our attorney, Matt Rojas, is here as well.
17      CHAIRMAN NOBLE: Okay.  Can we turn the
18  microphones on?
19      MS. HACHTEL: I did.
20      CHAIRMAN NOBLE: Yours is on?
21      MS. HACHTEL: Yep.
22      CHAIRMAN NOBLE: Okay.  Now, if we're
23  going to use these as lounge chairs, we're going to
24  have to get the microphone to you; but if it gets
25  really aggressive and you're leaning forward and going
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 1  at each other, then we won't have to move the
 2  microphones at all.
 3      MS. HACHTEL: I think we're good.
 4      CHAIRMAN NOBLE: Jody, are you ready?
 5      THE WITNESS: Yeah, I don't think it
 6  will be that aggressive.
 7      CHAIRMAN NOBLE: Way to go.
 8      One thing that we have to put on the
 9  record, Derek what?
10      DIRECTOR MEHNERT: I can't remember.
11      CHAIRMAN NOBLE: Can you remember what
12  the name was?
13      DIRECTOR MEHNERT: Derek Matthew.
14      CHAIRMAN NOBLE: Derek Matthew.
15      DIRECTOR MEHNERT: Derek Matthew, my new
16  was grandson, was born last night.
17      (Applause.)
18      (An off-the-record discussion ensued.)
19      CHAIRMAN NOBLE: So we're tempted to
20  say, as they said at the Coliseum, let the games begin.
21  Go ahead.
22  
23      CROSS-EXAMINATION (CONTINUED)
24      BY MS. HACHTEL: 
25  Q.   Good morning, Dr. Littlefield.
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 1  A.   Good morning.
 2  Q.   I wanted to follow up on a couple things we
 3    talked about yesterday in regards to the surveys.
 4        Last night, when I looked through your Lower
 5    Salt report, in the Surveys section, I noticed that you
 6    had discussions that Ingalls followed the manual
 7    setting witness posts and using triangulation in
 8    different points of your discussions of the different
 9    townships and ranges.
10        I didn't see in your discussion that there
11    was any notation, as we discussed yesterday in the 1951
12    manual on insuperable objects, of the blazing and
13    notching of trees or the fractional township marking.
14    I didn't see that mentioned in the field notes in your
15    report as far as either the tree or a mound, as you
16    discussed yesterday.
17        Is that something that if you saw in the
18    field notes, you would have included in your report?
19  A.   What I focused on in terms of where the
20    Ingalls brothers crossed, came in contact with the Salt
21    River, was things that related specifically to the
22    river itself.  So if they, for example, cited how wide
23    it was, then I probably included it.  I don't think I
24    included every single encounter.  I think I used
25    representative ones.  But if they also said something
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 1    along the lines of not too deep to wade across, I may
 2    have put that in.
 3        And I probably did not put in references to
 4    witness posts and notches and blazes, because to me,
 5    the distinction would have been whether they meandered
 6    the river or not.  And because they didn't meander the
 7    river anywhere, I just felt that was the more pertinent
 8    information, aside from whether they used the notches
 9    and blazes and witness posts.
10  Q.   You would agree with me, as we discussed
11    yesterday, that in that insuperable objects provision
12    in the manual, there is some language in there as far
13    as what a surveyor was supposed to do, if there was a
14    navigable river or lake, as far as the markings he was
15    supposed to put on a tree or mound?
16  A.   Again, I think the most relevant point is
17    whether they meandered the stream or not, and they
18    didn't meander it.  The field notes are readily
19    available at the Bureau of Land Management, and so it
20    would be an easy matter for anyone interested in that
21    to simply go down and pull the field notes and
22    double-check.
23  Q.   So from what I hear, what you're saying is,
24    if that was reflected in the field notes by Ingalls,
25    you may not have included it within your discussion of
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 1    the field notes within your report?
 2  A.   That's correct.
 3  Q.   Were surveyors given a definition of
 4    navigability?
 5  A.   No.  The phrase that they were related to was
 6    something along the lines of, my recollection is, as
 7    required by law.  And all of the research that I did
 8    indicated that the first Federal Statute relating to
 9    the need to identify navigable rivers was, I believe,
10    1796, and I do cite that in my report.
11        But even that statute does not specify the
12    actual characteristics of what is or is not navigable.
13    And the best I was able to determine, not only in all
14    of the Salt River work, but in other places where I've
15    done similar work, is that whether a river was
16    navigable or not was left to the judgment of the
17    surveyor.
18  Q.   So they weren't given a definition.  Is there
19    anything in the manuals that you recall that gave them
20    particular data to consider, as far as before they
21    decided to meander or not, for navigability?
22  A.   I never saw anything like that.  It always --
23    frankly, it always puzzled me that they weren't given
24    more specific instructions about that.  But, again, you
25    know, I've done an awful lot of work in this, not only
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 1    here, but elsewhere, and I have never found anywhere
 2    where they have provided the surveyors -- and I'm not
 3    just talking about Ingalls.  I'm talking about
 4    surveyors who did surveys in other parts of the country
 5    and under different manuals, and I've never seen any
 6    specific definition of what constituted a navigable or
 7    a nonnavigable river.
 8  Q.   When you were conducting your research and
 9    wrote your reports, did you disclose all the boating
10    accounts that you found in your research for the Salt
11    River?
12  A.   In my report?
13  Q.   Yes.
14  A.   I probably did not.  I picked representative
15    sampling, and, you know, I -- if there were two
16    newspaper accounts that were identical or nearly
17    identical, then I probably just used one of them.
18  Q.   Were there instances where you found a
19    historical boating account and made a judgment, other
20    than it being duplicative of another article, to
21    disregard it as not relevant or telling; and if so, how
22    did you come to that determination?
23  A.   I included most of the boating accounts.  I,
24    frankly, don't remember, if I did not include some,
25    why.  But in general, I would have included something
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 1    that was not duplicative, simply to illustrate a
 2    different discussion about a boat on the Salt River.
 3        But for -- I guess a good example would be in
 4    some of those 25 newspaper accounts that we discussed
 5    yesterday, several of the -- I can't remember how many,
 6    but there were several of them at least that discussed
 7    the same boating event, perhaps written by or published
 8    by different papers or on different days or something.
 9    Under those circumstances I doubt very much that I
10    would have included all of the newspaper ones, unless
11    they shed -- unless a second account shed some
12    significant amount of information that was not already
13    present in the first account.
14  Q.   Is it -- do you believe that recreation --
15    recreational boating can be a commercial use of a
16    river?
17  A.   Recreational boating?
18  Q.   Uh-huh.
19  A.   I don't know.  In general, what I -- I did
20    account or provide examples of recreational boating on
21    the Salt River in my report.  Whether that recreational
22    boating could also constitute a commercial use or not,
23    that's something that I would have left up to the
24    historical parties to identify.  And my personal
25    opinion is, is I don't think that there were a lot of
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 1    parties out there pre-1912 renting kayaks or something
 2    like that.
 3        So if there was a historical party,
 4    hypothetically, in 1880 who said, "Gee, we had fun on
 5    our run down the Salt River.  Maybe we can make some
 6    money by renting out canoes."  I don't think anything
 7    like that would have happened, but that was up to the
 8    historical parties, not me.
 9  Q.   I wanted to move to Patents in your report.
10  A.   Okay.
11  Q.   In your research, did you find any evidence
12    of government officials conducting some type of
13    particularized assessment of the navigability of the
14    river prior to issuing the patent?
15  A.   No, and the reason why has to do with going
16    back to the surveys.  The reason why that these
17    surveyors were instructed to meander the rivers is that
18    the United States was well aware that territories might
19    eventually become a State, such as Arizona, or in the
20    case of where these surveys were done in existing
21    states.  And with State sovereignty, then the State
22    would become the owner of a navigable waterway.  And so
23    that was one of the principal functions of why they did
24    meanders on those waterways; but there was a second
25    function as well, which came out of, I think it was,
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 1    the 1890 manual, and that was the instruction to the
 2    surveyors to meander both banks of nonnavigable
 3    waterways that were greater than 3 chains wide.
 4        And the reason for that in both cases, the
 5    navigable river and the 3 chains wide but not
 6    navigable, is the Federal Government did not want to be
 7    put in a position of awarding a patent that included
 8    land that either was going to become the sovereign
 9    property of the State or, alternatively, awarding a
10    patent that, in essence, was not usable for farmland.
11        And so in terms of the Land Office doing
12    independent surveys of whether something was navigable
13    or not, they accepted the judgment of the surveys, as
14    to whether a stream was meandered or not, in terms of
15    whether the patent included the bed and the banks or
16    not.
17  Q.   They were hoping that the surveyor understood
18    the instructions sufficiently enough that the patent
19    could be issued on that, so they were wholly relying on
20    the interpretation of navigability by the surveyor?
21  A.   Plus the fact that the surveyors' field notes
22    and plats, assuming there was no dispute or anything
23    else, that those field notes and plats were
24    subsequently approved by the Surveyor General of the
25    United States.  And that gave them sort of the mark of


Page 3836


 1    authority that, yeah, these notes and plats are
 2    accurate and, therefore, we, the U.S. Government,
 3    should treat the determination of navigability or
 4    nonnavigability according to what were in those notes
 5    and plats.
 6  Q.   Two things.  One, does the Surveyor General,
 7    prior to approving those plats and field notes and
 8    giving it the stamp of approval, do you know what, if
 9    any -- what's involved in that determination or
10    approval, ultimate approval?
11  A.   No, I don't.
12  Q.   And then as far as the -- you had mentioned
13    the 1890 manual, that at that point changed meandering
14    to both banks or if it's over 3 chains wide?
15  A.   Right.
16  Q.   Other than in instances on the Salt where
17    there would be a resurvey in certain locations, for the
18    most part that didn't apply to the Ingalls surveys,
19    correct, because they were 18 --
20  A.   I'm sorry, I don't understand what you're
21    asking.
22  Q.   The 1890 manual postdated the surveys, in
23    large part, that were done on the Salt River?
24  A.   Yes.  The only exception being the 1910
25    resurvey done by Farmer, which was a resurvey of the
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 1    Pima-Maricopa Indian Reservation boundary, the same
 2    thing that Chilson had done about -- I guess about
 3    20 years earlier.
 4  Q.   In your research, have you ever seen the word
 5    "navigable" used in a patent?
 6  A.   In patents?
 7  Q.   Uh-huh.
 8  A.   Meaning if a stream was running through the
 9    patent or something?
10  Q.   Just the word "navigable."  That would, I
11    assume, and you can tell me if it meant -- would refer
12    to something other than a stream.  But you looked
13    through the patent, the patent files and applications.
14    Was the word "navigable" referenced in those patents
15    ever; and if it was, would you have noted that?
16  A.   I never saw any reference to navigability or
17    nonnavigability.  There were -- and I have them in my
18    report. -- instances where the applicant for the patent
19    was aware that the Salt River or one of its channels
20    went through the property that they were applying for.
21    And, in fact, in some cases they noted that that was
22    partly why they wanted the patent, because it included
23    the bed of the river.
24        In other cases they noted that they,
25    hypothetically, were applying for an 80-acre patent and
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 1    only, perhaps, 65 acres were farmable because the rest
 2    of it was the river bottom.  But in any event, they
 3    were aware that the river was there in the 200-some-odd
 4    patents and files that I looked through, but I never
 5    saw the use of the word "navigable" or "nonnavigable"
 6    in relation to the Salt River.
 7  Q.   And that would include then that use of that
 8    word in the applications and affidavits as well, as far
 9    as not seeing it; is that correct?
10  A.   Right.  I did not see either "navigable" or
11    "nonnavigable" in the applications or the affidavits or
12    any of the paperwork relating to the patents.
13  Q.   Now, in your report the earliest patent that
14    I noticed on the Lower Salt is Fickas or Fickas in
15    1891.
16  A.   Do you have a page number in my report?  Then
17    I can --
18  Q.   I want to say it's Page 75 of your Lower Salt
19    report.  Let's check.
20  A.   Okay.
21        And what was the individual's name, again,
22    that you --
23  Q.   Is it Fickas or Fickas?  F-I-C-K-A-S.  It's
24    on the very top of Page 75, second line down.
25  A.   Oh, yeah.  It's the carryover from Page 74.
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 1  Q.   Yes.
 2  A.   William Fickas.
 3  Q.   Okay.  My question in regards to this, in
 4    1891, by the time this patent, which I believe, based
 5    on the report, was the first patent issued on the Lower
 6    Salt, the river was substantially diverted by that
 7    time, wasn't it?
 8  A.   I think you're mistaken that this is the
 9    earliest patent.  The arrangement that I have in my
10    report, in terms of the patent discussion, is
11    geographical, and then it goes either up or down the
12    river.  So I'm fairly certain -- off the top of my
13    head, I don't remember, but I'm fairly certain that
14    there were patents that were issued well before 1891.
15  Q.   Do you want to take a second and just look
16    through the section really quick and let me know?
17  A.   Sure.
18        MR. MCGINNIS: Laurie, are you just
19    asking about the Lower Salt or the Upper as well?
20        MS. HACHTEL: Just the Lower.
21        THE WITNESS: To answer your question, I
22    am reasonably certain that there were patents that were
23    granted before 1890.  I discussed representative
24    samples, particularly those that had something specific
25    to say in their patent files about the Salt River.  I
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 1    think the easiest way to find the earlier ones -- well,
 2    I can give you an example.
 3        BY MS. HACHTEL: 
 4  Q.   Would it be fair to say for -- in your
 5    report, that is the earliest patent that you discuss in
 6    your Lower Salt report?
 7  A.   I think that's correct.  If you look at
 8    Pages -- beginning on Page 65 of the report, where are
 9    the maps that the Salt River Project Cartographics and
10    I created showing the location of the patents, if you
11    look at a blowup of those on a computer screen, each
12    one of those boxes that's listed there has the year
13    that the patents were awarded.  And I'm virtually
14    certain that of the 200-and-some-odd patents that
15    appear on Pages 65 through 72, you'll find a lot more
16    patents that were pre-18 -- you said 1891, is that the
17    year you were --
18  Q.   That's the one I saw in your report.
19  A.   Yeah.  So the other ones that are shown on
20    this particular map probably just didn't have anything
21    specific to say in the patent file about the Salt
22    River.  I tried to pick the ones where there was
23    actually something in the patent file where they
24    mentioned the Salt River bed or something like that.
25    And a whole lot of them didn't have anything to say at
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 1    all about the bed.
 2  Q.   That was one of my questions I wanted to ask
 3    you, was, in your review of looking at the supporting
 4    files on the patents, would you say then the majority
 5    did not have additional supporting extra information?
 6  A.   Yes.  The majority of them, I mean they
 7    provided the legal description of the property, which I
 8    was then able to identify as touching or overlapping
 9    the river; but other than that, they did not provide,
10    in the supporting documentation, any mention about the
11    riverbed or the river itself or anything like that.
12  Q.   If there was additional information, as you
13    noted and apparently included those particular
14    instances here in your report, what did that
15    supplemental information in the patent file usually
16    entail?
17  A.   I believe I discussed most, if not all, of
18    those cases where there was a specific discussion about
19    the bed.  I mean that was my focus when I did the
20    research.  I mean aside from the fact where the patent
21    was just simply awarded, without any mention of the bed
22    of the river, although it lay within the legal
23    description, what I tried to focus on in my discussion
24    of the representative ones were patent files that had
25    something specific to say about the bed of the river.
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 1  Q.   Usually contained on the application or
 2    affidavit?
 3  A.   Not on the application.  The application
 4    simply was where the Homestead person came in and said
 5    I want to patent the following piece of property.  And
 6    the process at that point was the General Land Office
 7    would look at a listing of how other patent
 8    applications or actual awards had taken place.  They
 9    would determine if the property had already been
10    awarded or potentially was going to be awarded to
11    somebody else.
12        And if it was available, then they would say
13    fine.  And if it was a Homestead patent, then the
14    requirement was, is that the person would then have to
15    go back to the property and live on it for two years
16    and make improvements to it.  And improvements was
17    pretty loosely defined.  It could be pretty much
18    anything; building a barn, putting in fences, an
19    irrigation ditch, planting crops, you know, a whole
20    long list of things.  And then at the end of the two
21    years, they would come back, the applicant and usually
22    two witnesses, and that's when they would fill out the
23    affidavits.  And the affidavits would say -- well, I've
24    got examples of them in my report.
25  Q.   I did notice that.
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 1  A.   Yeah, at least some of the pages of them.
 2    They typically were multiple pages long.  But the
 3    affidavits would say -- again, it would provide the
 4    name of the applicant, the legal description, and the
 5    date.  And then several of the questions would say
 6    "What improvements have you put in?"
 7        And then the applicant would fill in whatever
 8    they did, a barn, fence, crops, whatever.  And then
 9    they needed to bring two witnesses with them, and
10    similar questions were asked of the witnesses.  "What
11    did Farmer Jones do for improvements on his or her
12    property?"  And then the witnesses would say whatever
13    they had seen on his property.  The witnesses usually
14    were neighbors, I mean people in the same vicinity,
15    which is reasonable, I mean the difficulty of travel in
16    those days.
17  Q.   Is it fair to say then -- and you reference
18    those maps that you worked with the cartographers at
19    SRP to include the different patents that included the
20    Salt River. -- that all of those were issued
21    postdiversion of the Salt; in other words, those
22    patents were not issued on the Salt in the ordinary and
23    natural condition of the Salt River?
24  A.   Most of them were not, that's correct.  There
25    may have been some very early ones in the 1860s, but I
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 1    would agree that most of them, those patents, were not
 2    issued in the ordinary and natural condition, because
 3    there had been diversions along the stream.
 4  Q.   So there may be a patent listed on the maps
 5    on Pages 65 to 72 that you reference that might be from
 6    1860, before Swilling arrived?
 7  A.   I honestly don't know the answer to that
 8    question.  If there are, probably just a few of them.
 9  Q.   In your work on navigability in other states,
10    have you found a reservation for a navigable river in a
11    patent before?
12  A.   A reservation for --
13  Q.   Or where in the patent they reserved out a
14    navigable river in your patent review?
15  A.   What it would have shown is it would have
16    shown the meanders along the edge of the navigable
17    river, and then the patent that would have been awarded
18    would have included what was referred to as a
19    government lot, which would be an irregularly shaped --
20    instead of being a rectangle or a square, it would
21    be -- two or three sides would be at 90-degree angles
22    and then there would be a curved meander line going
23    along the edge of whatever the navigable body of water
24    was.  So it wouldn't show specifically that the
25    navigable body of water was being reserved out.  It


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(6) Pages 3841 - 3844







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 18
March 11, 2016


Page 3845


 1    would just simply show that anything inside the meander
 2    lines of a navigable body of water was not included in
 3    the patent that was adjacent to that particular body of
 4    water.
 5        DIRECTOR MEHNERT: Wade?
 6        CHAIRMAN NOBLE: Go ahead, Bill.
 7    
 8        EXAMINATION BY COMMISSIONER ALLEN
 9        COMMISSIONER ALLEN: Question.  I keep
10    coming back to the Solicitor's opinion, and the
11    question that I have with regard to that is, if the
12    opinion states -- and it does. -- that it was the
13    southern channel of the river where the boundary was
14    placed, it was based on where the thalweg of the
15    channel was actually located?
16        THE WITNESS: Where the what was
17    located?
18        COMMISSIONER ALLEN: Thalweg or the
19    lowest part in the channel.
20        THE WITNESS: Oh, okay.  Yes, I believe
21    that's correct.
22        COMMISSIONER ALLEN: So how did patents
23    that were on the south side of that look?  Were they up
24    to that point, or were they to the middle of the river,
25    quote, wherever the middle of the river was?
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 1        THE WITNESS: My understanding of --
 2    you're talking about the 1969 Solicitor's opinion?
 3        COMMISSIONER ALLEN: Yes.
 4        THE WITNESS: My understanding is that
 5    the Solicitor did address that issue, and he said
 6    that -- he did, by the way, identify the Salt River as
 7    being nonnavigable.  That was in his opinion.  And I
 8    believe what he also said was that given that the river
 9    was nonnavigable, private landowners, meaning patentees
10    and their successors, would own to the middle of the
11    river, or in this case, I guess wherever the boundary
12    of the Indian Reservation was.
13        COMMISSIONER ALLEN: Well, it would seem
14    to be a conflict, to me, if the patents had already
15    been issued and they went to the middle of the river,
16    and yet his decision was more of a definition of where
17    you would expect a meandering river or navigable river
18    would occur.  It's based on the thalweg, i.e., the
19    lowest point of the river, and so the boundary could
20    have been here on the south side, but he could have
21    had -- there could have been previous patents issued
22    that went to the middle of the river, which would be
23    way over into Indian land.
24        THE WITNESS: Indian Reservation.
25        COMMISSIONER ALLEN: Yeah.
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 1        THE WITNESS: He did address that.  He
 2    recognized that there were patents that fit exactly
 3    what you're saying, that had been issued to the middle;
 4    too far north, in other words.  And he recommended that
 5    Congress enact legislation to rectify this problem.
 6    And, also, my recollection is, is that the Indian tribe
 7    itself indicated that they did not have a problem with
 8    the location of those particular patents that did go
 9    too far north, if I guess that's what we're saying.
10        COMMISSIONER ALLEN: Yeah.
11        THE WITNESS: And so he said that there
12    were these circumstances that you're describing and
13    that some action needed to be taken to legally fix this
14    problem, because otherwise it was going to create legal
15    problems for the patentees and the people who
16    subsequently got the property.
17        COMMISSIONER ALLEN: So was there
18    legislation enacted that accommodated that?
19        THE WITNESS: I don't know the answer to
20    that question.  That was his recommendation to the
21    Secretary of the Interior.  His letter was a letter to
22    the Secretary of the Interior.  And I don't know
23    whether the Secretary then asked Congress to rectify
24    that problem.  My understanding is, is that the problem
25    continued to exist for quite a few years after the
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 1    Solicitor's letter was written, and I just don't know
 2    the outcome of it.
 3        COMMISSIONER ALLEN: Well, the reason I
 4    asked the question in the first place is because it
 5    appears that the Solicitor's opinion was based on what
 6    one would consider a navigable stream, even though he
 7    may have said it wasn't.  There seems to be a conflict
 8    here, and I'm trying to resolve that in my mind.
 9        THE WITNESS: I don't think he said it
10    was based on a navigable stream.  He specifically --
11        COMMISSIONER ALLEN: No.  I mean it was
12    a nonnavigable stream --
13        THE WITNESS: Right.
14        COMMISSIONER ALLEN: -- if I understand
15    what he said.
16        THE WITNESS: Right, it was
17    nonnavigable; and, therefore, my understanding of his
18    wording was that under those circumstances, if there
19    had not been an Indian Reservation there, under those
20    circumstances then the patentees would own to the
21    middle of the channel.
22        But given that there were these special
23    situations because it was the Indian boundary, that
24    created a bunch of other problems that needed to be
25    resolved.  And he recognized that there were some
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 1    patents that extended too far north and were actually
 2    in part of what he thought was the Indian Reservation
 3    boundary, but he did recommend that something needed to
 4    be done to fix that.  And my understanding is that his
 5    letter also said that the Indians themselves had
 6    indicated that they did not have a problem leaving
 7    those patents where they were and making an adjustment
 8    to accommodate what had been mistakenly patented out.
 9        COMMISSIONER ALLEN: So was it
10    resurveyed?
11        THE WITNESS: It was resurveyed, but
12    Chilson surveyed it in 1887 and Farmer resurveyed it in
13    1910 because of the same problem; and according to the
14    Solicitor, Farmer's survey didn't settle the issue
15    either, which is why the Solicitor was addressing it in
16    1969.
17        COMMISSIONER ALLEN: My question was,
18    was it resurveyed again after 1969?
19        THE WITNESS: I don't know the answer to
20    that question.
21        COMMISSIONER ALLEN: Okay.
22    
23        CROSS-EXAMINATION (CONTINUED)
24        BY MS. HACHTEL: 
25  Q.   Were there any specific descriptions of the
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 1    river, and I'm referring to flow or depth, contained in
 2    the affidavits you saw or -- well, in the patent files?
 3  A.   In the patent files, no.  The ones that
 4    actually mention the bed of the river in some way did
 5    not mention flow or depth.  The only one that I can
 6    recall that -- which is described in my report, was a
 7    patent that included an island in the river, and the
 8    patentee indicated that because the island frequently
 9    flooded, he had -- one of the questions that patentees
10    were asked is "Have you been away from the property at
11    any time; and, if so, why?"
12        And he indicated that the property frequently
13    flooded, and at those particular times, he and his
14    family had to leave, for obvious reasons.  And he said,
15    also, during those times he had to -- my recollection
16    is that he had to go into Phoenix and find work there
17    in order to be able to support his family until the
18    water levels dropped enough that he could go back and
19    continue farming on his patent.
20  Q.   The Desert Land Act didn't allow a person to
21    take water from a navigable stream; is that right?
22  A.   Could you restate that?
23  Q.   Sure.  In order for someone to be issued a
24    patent under the Desert Land Act of 1877, the water
25    they used had to come from a -- not come from a
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 1    navigable stream; is that correct?
 2  A.   Or I believe the phrasing in the Land Act is
 3    it had to come from a nonnavigable stream, but I guess
 4    you're phrasing it in the opposite manner.  Yes, that's
 5    correct.
 6  Q.   And how would a person applying for a patent
 7    under the Desert Land Act of 1877 know if it met the
 8    nonnavigable stream or not?  Do you know?
 9  A.   I don't know how they did.  It probably was
10    the same kind of judgment that all the other people
11    issuing patents and applying for patents used, which
12    was common sense recognition of what they were looking
13    at at the time.
14  Q.   Not a title navigability determination
15    per se?
16  A.   No, I never saw that any of the patentee
17    applicants went out and did a navigability
18    determination.  They just identified what the source of
19    the water was.  And in relation to the Salt River, the
20    Lower Salt that we're talking about here, they
21    typically referenced the name of a canal that headed on
22    the Salt River, and they would say I'm getting the
23    water for my Desert Land Act patent from the such and
24    such canal.
25  Q.   In your report on the Lower Salt, you


Page 3852


 1    mentioned that Arizona did not select in lieu lands for
 2    the public trust lands that were included in the
 3    patents; is that correct?
 4  A.   That's right.
 5  Q.   Can you tell me the statute or basis for
 6    Arizona's in lieu selection for that?
 7  A.   I think you just said something
 8    contradictory.  You said that they didn't select in
 9    lieu lands for the public trust lands, and then you
10    said --
11  Q.   Let me reword and see if I can be more clear.
12  A.   Okay, that would be good.
13  Q.   I'm just trying to make sure I understand
14    your conclusion.
15        In your report on the Lower Salt, you state
16    that there is no evidence that Arizona selected in lieu
17    lands for the Federal patents that were issued that
18    included the Salt River bed; is that correct?
19  A.   I'm still not understanding your question.
20  Q.   Well, we can -- why don't you turn to Page 73
21    of your Lower Salt report, in the last paragraph of
22    that page.
23  A.   Oh, okay.  I understand what your question is
24    now.
25  Q.   So, okay.  My question to you was, based on
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 1    your conclusion on Page 73 that the State of Arizona,
 2    there was no evidence that they selected in lieu lands
 3    for those patented upon the river for the public trust
 4    lands, the sovereign lands that were included within
 5    the patent, my question is, what is the basis for the
 6    in lieu?
 7  A.   A little bit of explanation here.  In lieu
 8    lands -- well, let me back up one step.
 9        Arizona was given specific parcels of land,
10    Sections 16 and 32 and 36, and I forgot what the fourth
11    one was, when it became a State, and those particular
12    sections throughout the entire state were to fund
13    various public activities in Arizona, such as schools
14    and miners hospitals and the like, and the State could
15    either sell those lands or rent them out and use the
16    funds for those purposes.
17        Arizona was entitled -- if those lands were
18    already occupied by, for example, a railroad, then
19    Arizona -- those lands, which normally would have gone
20    to the State, Arizona would not be getting the benefit
21    of, let's use as an example, Section 36, which would be
22    a school land section.
23        If the Section 36 had already been awarded to
24    a railroad as part of the railroad's land grant support
25    system, which is how the railroads were funded coming
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 1    across the western U.S., then obviously Arizona
 2    wouldn't get it upon statehood because the railroad
 3    already had it.  So Arizona would then be entitled to
 4    pick another section somewhere else in the state to
 5    compensate for not getting that one Section 36.
 6        I went through all of the in lieu lists,
 7    which are in the General Land Office records, and I
 8    looked to see if Arizona claimed any in lieu selections
 9    for the land that it would have lost if the Salt River
10    had been navigable and a Federal patent had been issued
11    that included that river portion.  I hope I'm being
12    clear here.
13  Q.   No, I'm following you.  I just -- I can
14    maybe -- because I'm trying to make sure I understand
15    your conclusion here.
16        So your basis for the in lieu selection was
17    based on the school sections in place for 2, 16, 32 and
18    36; not on more general lands, which would be sovereign
19    lands, which would be what we call public trust lands
20    that Arizona got as its sovereignty at statehood; is
21    that correct?
22  A.   Yes, but I did look to see whether Arizona
23    claimed any land by virtue of the fact that Federal
24    patents, in 200 cases at least, roughly, included the
25    bed and the banks of the river.  And I found no
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 1    indication that Arizona was claiming in lieu lands for
 2    those particular pieces of property.
 3  Q.   The Enabling Act governs the in lieu
 4    selection of the school sections in place, but doesn't
 5    govern public trust or sovereign lands; would you agree
 6    with that?
 7  A.   I don't know the legal answer to that
 8    question.
 9  Q.   Okay.
10    
11        EXAMINATION BY COMMISSIONER ALLEN
12        COMMISSIONER ALLEN: I have a question.
13    If an in lieu selection covered the Salt River and the
14    Salt River was navigable, hypothetically, then the
15    State would have had the option of taking additional
16    lands, because it would have already had control of the
17    navigable stream; is that the case?
18        THE WITNESS: Let me see if I can
19    provide a hypothetical situation that I think would
20    meet your -- say a navigable river went through
21    Section 36.
22        COMMISSIONER ALLEN: Right.
23        THE WITNESS: And the State was already
24    given Section 36.
25        COMMISSIONER ALLEN: Right.


Page 3856


 1        THE WITNESS: But there was already a
 2    certain amount of acreage that was covered by the
 3    river.  My understanding is that the State -- that,
 4    therefore, the State was getting that property
 5    basically twice.
 6        COMMISSIONER ALLEN: Correct.
 7        THE WITNESS: And so my understanding of
 8    the way it would work is that the State would then be
 9    able to select land elsewhere --
10        COMMISSIONER ALLEN: That was my
11    question.
12        THE WITNESS: -- based on how much the
13    river covered.
14        COMMISSIONER ALLEN: Right.
15        THE WITNESS: Yeah.
16        Oh, and, Commissioner Allen, I never saw
17    any indication that the State did that in reference to
18    the Salt River.
19        COMMISSIONER ALLEN: Or any other river.
20        THE WITNESS: Okay.
21    
22        CROSS-EXAMINATION (CONTINUED)
23        BY MS. HACHTEL: 
24  Q.   In your Lower Salt report, Chapter 3, you
25    discuss government agency reports.  Those reports
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 1    overall focus on water issues involving irrigation,
 2    flood control, and hydroelectric power; would you agree
 3    with that?
 4  A.   I believe that's correct.
 5  Q.   Would you agree that Federal officials who
 6    wrote about the Salt River prior to Arizona's statehood
 7    were primarily focused on reclamation efforts of the
 8    river?
 9  A.   That was certainly one big piece of it, yes.
10  Q.   What would be another piece?
11  A.   The Geological Survey did studies of the
12    flood flows of the river.  And, again, I mentioned
13    earlier during my direct testimony, I did not try to
14    interpret, you know, the cfs measurements and that type
15    of thing.  But I did refer to and I believe I quoted
16    some of the Geological Survey's textual comments about
17    the nature of the Salt River, meaning that it flooded
18    frequently and at other times had very little water,
19    that type of thing.
20  Q.   Certainly their focus wasn't on using the
21    river for navigation, right?
22  A.   I saw no indication in any Federal records
23    that any Federal agencies were examining the river for
24    navigability, which would have included the Corps of
25    Engineers; and I did not see anything in Corps records
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 1    where they were addressing navigability, which the
 2    Corps did all over the United States on other rivers.
 3  Q.   Did you have something on the Corps in your
 4    report on the Lower Salt?
 5  A.   No, I didn't.
 6  Q.   On Page 247 of your Lower Salt report, and
 7    there's a similar provision in Upper Salt, I just have
 8    a question on some language you have included.
 9  A.   Which page, again?
10  Q.   247 of Lower Salt and 145 of the Upper Salt.
11  A.   247 being the section on the Colorado River?
12  Q.   Let's see.
13  A.   You're talking about the Lower Salt now?
14  Q.   Maybe I have a wrong -- let me just
15    double-check.
16  A.   247 on the Lower Salt is a summary conclusion
17    relating to --
18  Q.   Yes, it's a summary of Chapter 6, you're
19    correct.
20  A.   About the Colorado River.
21  Q.   Yes, you're correct.
22        My question on that, the language in that
23    paragraph, the third sentence says, "A dependable and
24    reliable draft of two feet could not be had in a river
25    that was sometimes only a few inches deep, although at
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 1    flood stage, the Salt could contain very deep water."
 2        First, can you tell me where on the river
 3    that it was only a few inches deep?
 4  A.   This was just a general summary of the
 5    historical parties who had described the river over a
 6    long period of time.  So I wasn't attempting to be
 7    specific here.  I was referring to, for example, the
 8    Ingalls brothers talking about not being too deep to
 9    wade across.  Also, I was trying to incorporate
10    comments that had been made in the Federal Government
11    reports, also the visual observations and photographs.
12        So this particular section shouldn't be
13    interpreted as something that was intended to have a
14    specific reference.  It's a summary of everything that
15    preceded this particular page.
16  Q.   Let me follow up on that, though.  Based then
17    on the totality and what you said about the Ingalls
18    survey, are you interpreting a comment that the river
19    was shallow, that that would equate to being the river
20    was a few inches deep?
21  A.   No, that's just my statement and also, again,
22    the visual observations from the photographs.  In
23    particular, I think if you look at the photograph on
24    the cover of the report, which is the buggy crossing
25    the river right near Tempe Butte, it's pretty obvious
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 1    in that photograph, which is dated 1875, which is
 2    before a lot of the diversions, that the buggy is
 3    standing in water that is only a few inches deep.
 4        So, again, this was just intended to be a
 5    broad summary; not to -- I would have included, you
 6    know -- in the main body of the report, I would have
 7    included a footnote citation for that; but the purpose
 8    of this page was not to single out particular
 9    documents.  It was just a summary of inclusion.
10  Q.   Likewise, I have to ask, when you included "a
11    reliable draft of two feet," I was wondering if your
12    inclusion of "two feet" was significant for some
13    reason, as far as for navigability?
14  A.   I think the "two feet" came mostly from the
15    discussion of the Ives steamboat and the other Colorado
16    River, the Wheeler boat, and John Wesley Powell's
17    dories.  But particularly the Ives steamboat and then
18    the other steamboats that went up and down the Colorado
19    River, they drew typically more than a few inches, up
20    to -- I think Ives was 2 feet, so that's where that
21    came from.
22  Q.   Okay.  You don't have a depth requirement for
23    navigability based on the historical research that
24    you've conducted, do you?
25  A.   No.  The navigability, the depth requirement,


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(10) Pages 3857 - 3860







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 18
March 11, 2016


Page 3861


 1    would have been up to the individual historical parties
 2    to determine whether they could navigate it on a
 3    reliable basis and enough to be able to make a living
 4    using it, which they obviously did not on a regular and
 5    reliable basis.
 6  Q.   On Page 145 of your Upper Salt report.
 7  A.   Yes, this --
 8  Q.   That's not the -- let me see.  That can't be
 9    right, because that's a photo.
10  A.   145 is the Summary and Conclusion again.
11  Q.   Okay.  Hold on.  I'm in the wrong report.
12    One second.
13        Yes, it's the Summary and Conclusion to
14    Chapter 5.
15  A.   Right.
16  Q.   The question I had is, I think it's about the
17    fifth sentence town.  It begins with "Furthermore."
18        It says "Furthermore, the upper Salt River's
19    shifting nature made its course undependable as well as
20    dangerous."
21  A.   Yes, I see that.
22  Q.   And I was wondering what the basis of your
23    conclusion there for the Upper Salt's shifting nature,
24    if you can tell me where the support for that is in
25    your report.
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 1  A.   Again, this was only intended as a general
 2    statement.  There is, I think in some of the
 3    photographs, the historical photographs we looked at,
 4    there was a lot of evidence of shifting channels
 5    before Roosevelt flooded down near where the confluence
 6    of the Salt and Tonto Creek are.  And this report
 7    covered all the way down as far as Granite Reef Dam as
 8    well, so not so much in the canyon below Roosevelt, but
 9    closer to Granite Reef Dam.  That would be my reference
10    there.
11  Q.   Okay, because I was wondering -- my
12    understanding is a large part of the Upper Salt's
13    contained within canyon, so I was wondering where that
14    came from, but thank you for clarifying that.
15  A.   Yeah, not in the canyon.
16  Q.   In your Lower Salt report, you also mention
17    that the river frequently sank beneath its bed, leaving
18    a dry channel for miles.  I'm on Page 2 of your Lower
19    Salt report.  I wanted to find out what the basis for
20    that is.
21  A.   Like the Conclusion, the Executive Summary is
22    intended to basically encompass the entire report, and
23    what I'm saying here is that at least some of the
24    historical parties made reference to the fact that the
25    bed was dry for long stretches.
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 1        A good example might be one of the --
 2    although I don't have it in my report, might be one of
 3    those 25 newspaper articles that we discussed yesterday
 4    where the -- I can't remember the two guys' names, but
 5    they built a boat and took it over to the Salt River
 6    and got maybe about a half a mile and then were looking
 7    downstream and were looking at nothing but dust and
 8    sand for many miles.
 9        So, again, the Executive Summary is not
10    intended to be specific.  It's just supposed to be a
11    general reference to what follows in the main body of
12    the report.
13  Q.   So can you point to me within the main body
14    where the support is for that conclusion, or is it just
15    a general statement based on everything?
16  A.   It's a general statement based on
17    everything.
18  Q.   And do you know if that condition of the
19    river that you're mentioning was in the ordinary and
20    natural condition of the river?
21  A.   Not the way I understand ordinary and natural
22    from the PPL Montana case or the Winkleman case.  Most
23    likely, the -- most of what I discuss in my report is
24    after the Swilling Ditch and other diversion dams were
25    put in place.
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 1        EXAMINATION BY COMMISSIONER ALLEN
 2        COMMISSIONER ALLEN: Question.
 3        It's my understanding that the river was
 4    perennial prior to 1865?
 5        THE WITNESS: It was what?
 6        COMMISSIONER ALLEN: Perennial.
 7        THE WITNESS: Oh, perennial, yes.
 8        COMMISSIONER ALLEN: That it had flow
 9    down it all of the time?
10        THE WITNESS: I've seen reference to
11    that in some documents.  I did not go pre-1865.  So I
12    don't know, you know, the answer to that particular
13    question.
14    
15        CROSS-EXAMINATION (CONTINUED)
16        BY MS. HACHTEL: 
17  Q.   I'm on Page 38 of your Lower Salt report.
18    The third sentence in the paragraph states "Water
19    diverted from the river to serve farmlands, of course,
20    could deplete supplies necessary to maintain
21    navigability, but other historical documentary evidence
22    to be discussed later in this report indicates that no
23    objections were made to such diversions."
24        My question is, did you see any document in
25    your historical research that stated how much water
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 1    needed to be left in the river for navigation?
 2  A.   How much water --
 3  Q.   Would need to be left in the river in order
 4    for it to be used for navigation, as opposed to, as
 5    that sentence discusses, the substantial depletions for
 6    farmland, which took water away for that purpose?
 7  A.   There were never any discussions about how
 8    much water needed to be left for navigation, and I
 9    think that's the point; that nobody objected.  And
10    there were -- as I indicated, I believe during my
11    direct testimony, there certainly were a lot of
12    objections to the method of financing for the Salt
13    River Project, and those were -- you know, a whole lot
14    of public meetings were carried out and there were a
15    lot of discussions and a lot of angst over, you know,
16    how much would be paid for it.  It was heavily
17    discussed.  And in contrast, there was no discussion
18    about, you know, how irrigation systems or Roosevelt
19    Dam or diversion dams would adversely affect
20    navigation.
21        And my conclusion is, is that there were no
22    discussions because nobody thought it was going to
23    affect navigability, and, therefore, it didn't warrant
24    any discussion.
25  Q.   And the focus of the Salt River Valley
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 1    residents at that time was trying to secure Federal
 2    funding for the building of the reservoir, correct?
 3  A.   That's correct.
 4  Q.   I want to have a discussion a little bit on
 5    the Chapter 3 of your Lower Salt report, on the Federal
 6    agency reports section.
 7  A.   Okay.  Could you tell me what page that
 8    starts on?
 9  Q.   Sure.  It starts on Page 118.
10  A.   I'm sorry?
11  Q.   Starts on Page 118.
12  A.   118?
13  Q.   Uh-huh, of your Lower Salt report.
14  A.   Okay.
15  Q.   I don't want to go through all of these,
16    since you and I had just previously discussed that the
17    focus of these reports is rather limited.  I did want
18    to ask you about the lower -- let's see, Page -- let me
19    find the right page.
20        The U.S. Geological Survey Annual Reports
21    that your discussion starts on Page 119.
22  A.   Okay.
23  Q.   That report looks like it was not just
24    limited to a discussion of the Salt River; is that
25    correct?
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 1  A.   That's correct.
 2  Q.   And the purpose was to discuss the
 3    reclamation of arid lands in the West; is that correct,
 4    generally, without going through the report?
 5  A.   I don't think it specifically addressed
 6    navigation.  I don't remember the rest of the report
 7    beyond what I've quoted on Page 120; but I think my
 8    recollection is, is that there were general statements,
 9    like the one that I present here, in many of these
10    Annual Reports that included not only the Salt, but
11    also the Gila, and maybe some other western streams as
12    well, about what the general characteristics of all
13    those streams were like.
14        And then in many of the Annual Reports, then
15    they went into the more technical and hydrological
16    aspects of discussing how much flood flows there were
17    at certain times of year and how low the river would be
18    at other times of year, and there would be tables and,
19    again, information that I did not attempt to analyze.
20    I looked at the general statements such as the one you
21    see on Page 120.
22  Q.   And Powell's observation or characterization
23    of the Salt was not based on the ordinary and natural
24    condition, correct?
25  A.   This report was published in 1891, so it
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 1    would not have been the ordinary and natural condition.
 2        If I could add one more thing to that,
 3    though?
 4  Q.   Certainly.
 5  A.   This was a general statement, and let's look
 6    at the block quote just for a moment here.
 7        "In this basin are found rivers most
 8    difficult and dangerous to examine and control,"
 9    meaning he's talking about the Gila Basin, including
10    the Salt here, "differing in character and habit from
11    those of the North as widely as in geographic position.
12    In place of the regularly recurring annual floods of
13    spring and early summer, so strongly marked on the
14    discharge diagrams of other basins, these rivers show
15    conditions almost the reverse, being at that season at
16    their very lowest stages - even dry - and rising in
17    sudden floods at the beginning of and during the
18    winter.  These floods are of the most destructive and
19    violent character; the rate at which the water rises
20    and increases in amount is astonishingly rapid,
21    although the volume is not always very great....  From
22    this it will be recognized that the onset of such a
23    flood is terrific.  Coming without warning, it catches
24    up logs and bowlders [sic] in the bed, undermines the
25    banks, and tearing out trees and cutting sand-bars, is
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 1    loaded with this mass of sand, gravel, and driftwood -
 2    most formidable weapons [of] destruction."
 3        And while this was published in 1891, I think
 4    Powell's commentary is a general one that characterizes
 5    these rivers as they would have been in their ordinary
 6    and natural condition, in addition to what they were
 7    like in 1891.
 8  Q.   But he -- you don't know if his observations
 9    or this discussion is as of 1860 or before Swilling in
10    1865, do you?
11  A.   No, but I think he's making it clear that
12    this is a general statement that would be applicable
13    over a long period of time.
14  Q.   To many western rivers.  Was he -- where was
15    Powell from?
16  A.   I don't know.
17        CHAIRMAN NOBLE: Laurie, would now be a
18    good time to take a break?
19        MS. HACHTEL: It would be perfect.
20    Thank you.
21        CHAIRMAN NOBLE: Okay, let's take 15,
22        10:30.
23        (A recess was taken from 10:14 a.m. to
24        10:32 a.m.)
25        CHAIRMAN NOBLE: Dr. Littlefield, are we
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 1    ready?
 2        THE WITNESS: I'm ready.
 3        CHAIRMAN NOBLE: Laurie?
 4        MS. HACHTEL: Mr. Chairman.
 5        CHAIRMAN NOBLE: Please proceed.
 6        BY MS. HACHTEL: 
 7  Q.   Dr. Littlefield, can you turn to Page 128 of
 8    your Lower Salt report, please?
 9  A.   Okay, I'm there.
10  Q.   The second to the last sentence says "Not
11    only were these characteristics atypical of a navigable
12    body of water, but so too were the presence of many
13    diversion dams along the Salt River."
14        And the language that it's referring to is
15    the discussion in the previous several sentences about
16    irregular flow and floods; is that correct?
17  A.   Correct.
18  Q.   Can you tell me, based on that sentence that
19    I had read to you from your report, what
20    characteristics would be typical of a navigable body of
21    water then?
22  A.   Again, I go back to the historical parties
23    would have identified a navigable body of water if they
24    believed the Salt River to be navigable, and what their
25    characteristics would have been would have been up to
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 1    them and I guess would depend on what they wanted to
 2    use the river for in terms of transport; but they
 3    didn't, so...
 4  Q.   So these descriptions of the flow and the
 5    floods and the navigability was focused on its use for
 6    irrigation?
 7  A.   Well, the sentence you quoted talks about two
 8    things.  One is the previous quote, where Davis said
 9    the streams of this country, meaning Arizona, were
10    extremely irregular in character, fluctuating at times
11    with great rapidity, floods coming down without
12    warning, and disappearing in the course of a few hours.
13        And then the other part relates to the
14    irrigation dams.  That's the second part of the
15    sentence.
16  Q.   And the particular document that we're
17    quoting and referring to was Water Supply Paper No. 2,
18    which is entitled "Irrigation Near Phoenix in 1897,"
19    correct?
20  A.   Correct.
21  Q.   The diversion dams that existed on the Salt
22    River were more or less -- this is prior to
23    Roosevelt. -- were more or less temporary in nature;
24    would you agree?
25  A.   My understanding is that they were temporary,
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 1    and when there were floods, they washed out and they
 2    had to be rebuilt.
 3  Q.   Was that -- and I think I read somewhere in
 4    your report that someone had described them as hastily
 5    built.  Did they build those brush and rock dams that
 6    were temporary in nature because they were cheaper to
 7    build, so they could begin irrigating right away?
 8  A.   I don't have the precise answer.  I can give
 9    you an educated guess, just based on my work on water
10    diversions throughout the West.
11        They were quick and easy to put up.  They did
12    not require a lot of labor on the part of the people
13    who were going to benefit by them.  I think the focus
14    was get them up as quickly as you can.  They also
15    accommodated -- because they would wash out, the
16    replacements would accommodate any shift in the
17    channel, because there might have to be a new head
18    somewhere else.
19        So I think the Arizona Canal actually had a
20    wood diversion dam, but that washed out periodically
21    too as well.
22  Q.   In your Lower Salt report, on Page 158,
23    carrying onto 159, in the last full paragraph that
24    starts on 158, you have a description of canals that
25    were in existence prior to Roosevelt Dam going in.
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 1  A.   Yes.
 2  Q.   Fair to say there's, I think, 10 canals
 3    listed here, starting with Swilling Ditch in 1867?
 4  A.   Correct.  And this information is from the
 5    Salt River Project Final History to 1916, which is from
 6    the records of the Bureau of Reclamation at the
 7    National Archives branch in Denver.
 8  Q.   Do you know in your research how much water
 9    was taken out of the river by these 10 different
10    diversion canals?
11  A.   You mean individually or cumulatively?
12  Q.   How about -- we can go into individually, if
13    you have that.  If you have a total, if that's all you
14    have, I'll take that too.  I'll take both, if I can get
15    it, but...
16  A.   Well, I can't give you both.
17        My understanding is, by the time that these
18    were all built, they took virtually all the water out
19    of the river at times, depending on how much water was
20    available coming down.  I can't break it out by canal,
21    though.
22  Q.   No problem.  I just wondered.  If you had
23    that information, I'd take it.
24        On Page 161 of your Lower Salt report.  Tell
25    me when you're on the page.
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 1  A.   Okay, I'm there.
 2  Q.   The large block quote you have from --
 3  A.   Yes.
 4  Q.   These are U.S. Department of Agriculture
 5    records, from Thomas Dean [sic].  The second sentence
 6    of that block quote says "The level of standing
 7    water and its character have no doubt been much
 8    changed during the years in which irrigation has
 9    been practiced.  Little is known of the condition
10    existing before irrigation except that the water was
11    deeper now [sic]."
12        My understanding, that Dean is -- or Means,
13    excuse me, is --
14  A.   "Deeper than now."
15  Q.   It's noting that the irrigation diversions
16    have affected the depth of the river?
17  A.   That's what he's saying.
18  Q.   Can you turn to Page 178 of your Lower Salt
19    report, please?
20  A.   The photographs?
21  Q.   Yes.
22  A.   Yes.
23  Q.   In particular, Figure 59, which is a picture
24    of Hayden's Ferry on January 15th, 1901.  I was
25    wondering if you knew or researched what the flow of
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 1    the river was at that point on that date?
 2  A.   No.  I'm not a hydrologist, and I wouldn't
 3    have any way of knowing that information.
 4  Q.   In your report you discuss the construction
 5    of Roosevelt Dam, and there's a discussion about moving
 6    freight and people from Phoenix to the construction
 7    site.  Does that sound correct?
 8  A.   Yes.
 9  Q.   And that would -- if the river was used to
10    transport those people or goods to the construction
11    site, that would be upstream; is that correct?
12  A.   To carry things from Phoenix to Roosevelt?
13  Q.   Correct.
14  A.   Yeah, that would be upstream.
15  Q.   And do you know how much water was being
16    taken out of the river in around 1900?
17  A.   At what point?
18  Q.   At down over in the Salt River Valley.
19  A.   No, I don't.
20  Q.   And is it your opinion, based on the
21    historical research, that all the markets for goods
22    that people on the Salt River would have gone to or
23    sold goods at were all located, the markets, were all
24    located on the river, adjacent to the river?
25  A.   I'm not sure I understand your question.
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 1  Q.   I think in your direct testimony you had
 2    discussed that markets for goods were located along the
 3    river; and my question to you is, was that true of all
 4    markets for goods from the Salt River Valley?
 5  A.   Oh, no, certainly not.  There were certainly
 6    market for goods that lay away from the Salt River
 7    Valley; for example, the mining communities and so
 8    forth.
 9  Q.   So in those particular instances, a road
10    would have been necessary to get to that market?
11  A.   You're talking about the Apache Trail?
12  Q.   Just any -- not necessarily just the Apache
13    Trail; but if there's a market that's not along the
14    bank or adjacent to the river, in order to get to that
15    market, you're still going to need to utilize a road of
16    some nature to get to that?
17  A.   A road or a railroad, yes.
18  Q.   And do you know when the first newspaper was
19    established in Phoenix?
20  A.   No, I don't.
21  Q.   And then yesterday, in the discussion of the
22    25 historical accounts, the Thorpe and Crawford account
23    and I believe it's Scott account, 1919, I think you had
24    testified that they floated on releases from Roosevelt,
25    not the natural flows.  Does that sound familiar?
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 1  A.   Which accounts, again?
 2  Q.   The Thorpe and Crawford and I believe -- I
 3    don't know which number it is.  Here it is.  I don't
 4    know if it's Ensign and Scott.  I don't know -- I
 5    didn't mark where they were within this.  But I guess
 6    my question is, in your testimony that I remember
 7    yesterday, when you discussed that they were floating
 8    on releases from Roosevelt and not the natural flows, I
 9    was wondering if you could tell me if you had looked at
10    records of what the releases were at that point?
11  A.   No, I have not.
12        And I don't think I testified that they were
13    floating on the releases.  I just testified that they
14    were floating on the river, and I don't know whether
15    they were releases or whether the reservoir was just
16    passing through the river or -- but as far as it being
17    specifically from releases, I don't know.
18  Q.   Okay.  And did you include all photos of
19    boating that you came across in your research that
20    pertained to the Salt River?
21  A.   Yes.
22  Q.   And yesterday I had asked you if you had seen
23    the river, and you had -- it sounded like you had at
24    least viewed it by car.  Did you also view the river on
25    the ground?  Did you get out and actually -- I don't
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 1    want to use the word survey, but look at the river on
 2    the ground, other than just by car?
 3  A.   I did at Granite Reef Dam.  Mr. McGinnis took
 4    me up there, I think it was back in the 1990s, just to
 5    show Granite Reef Dam to me.  Other than that, my
 6    familiarity with viewing the river was driving adjacent
 7    to it, down the Apache Trail; and then, as I said, I
 8    also was provided with a helicopter tour, which went up
 9    into -- above Roosevelt Lake and the Tonto Basin and
10    then back down through the canyon and all the way down
11    to the Salt's confluence with the Gila.
12  Q.   Yesterday, in your direct, when you were
13    going through the 25 historical accounts, and I'm
14    just -- I want to understand a little bit more about
15    your conclusions with boosterism, and so I'm going to
16    use from yesterday -- let's just use under -- do you
17    have the -- oh, good, you do.
18  A.   Yes, I do.
19  Q.   The exhibit from yesterday.
20        MS. HACHTEL: I don't remember, Mark,
21    what the --
22        MR. MCGINNIS: C048, I believe.
23        MS. HACHTEL: Thank you.
24        BY MS. HACHTEL: 
25  Q.   And let's just focus on the first historical
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 1    account, which is that 5 tons of wheat account.
 2  A.   This is under Tab 1?
 3  Q.   Yes, please.
 4        My question, and, like I said, I want to talk
 5    to you a little bit just generally about boosterism,
 6    and I think you had testified yesterday that there was
 7    some places of boosterism in this article; is that
 8    correct?
 9  A.   Yes.
10  Q.   If an article contains boosterism, does that
11    mean that overall the entire article is untrue?
12  A.   No, not at all.
13  Q.   Okay.
14  A.   It just simply means -- well, the -- at the
15    very top, the portion dealing with the Salt River, the
16    way I read it, this is quoting:  "Salt River is
17    navigable for small craft as, last week," so-and-so and
18    so-and-so "brought five tons of wheat, in a flat boat,
19    from Hayden's Ferry, down the river to the mouth of
20    Swilling canal and thence down the canal to," I guess
21    it's Hellings & Company's mill.
22        The way I read that is, hurrah, isn't it
23    great it's navigable.  And, you know, I don't think it
24    was intended to mean that they had made a conclusive --
25    reached a conclusion that it really was navigable.  I
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 1    think this is more intended in sort of as a hopeful
 2    note, you know, that, you know, maybe this is navigable
 3    and, you know, isn't that great that it might be.
 4    That's the way I read it.
 5  Q.   Let me ask you on that, the fact contained in
 6    that paragraph that there was a small craft that
 7    carried 5 tons of wheat, would that, in your opinion,
 8    be a fact that would be true?  Forget that it may have
 9    a connotation of somebody saying I think the river's
10    navigable or not navigable.  When you're looking at an
11    article such as this and you see a reference there's a
12    craft, 5 tons of wheat, do you say -- or in your
13    analysis as a historian, say, okay, that fact may be
14    true; that's not -- or that's boosterism?
15  A.   I think both.  As I indicated in my direct
16    testimony, I would want to try and verify the accuracy
17    of this statement by, for example, another newspaper
18    article or some other historical document, which I did
19    not see anywhere.
20        But, on the other hand, I wouldn't have any
21    reason to not believe that at least some wheat was
22    brought down.  I might tend to question whether there
23    was really 5 tons.  It might very well have been a
24    significant amount of wheat.  But these types of news
25    stories typically would exaggerate, for the purpose of
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 1    thrilling the readership.  So they might have just
 2    simply -- if the author of the article had been out
 3    there and seen it, they might have looked at it and
 4    eyeballed it and said, "Wow, that's a lot of wheat.  It
 5    looks like it could be 5 tons."  Well, it might have
 6    been 1 ton or it might have been more than 5 tons.
 7    But, again, I would try and confirm it, but I would
 8    also tend to believe that this did happen.
 9        MS. HACHTEL: And I hate to get
10    anybody's hopes up, but I just want to confer with my
11    co-counsel, and I may be finished.
12        THE WITNESS: Okay.
13        (A brief recess was taken.)
14        MS. HACHTEL: I guess I have just a few
15    more.  Mr. Chair is saying a silent prayer.
16        CHAIRMAN NOBLE: No, we're happy.
17        MR. SLADE: Each question is ten parts.
18        CHAIRMAN NOBLE: You gave them to her
19    handwritten.
20        MS. HACHTEL: Be glad I'm doing it and
21    not Eddie.
22        BY MS. HACHTEL: 
23  Q.   Dr. Littlefield, there was discussion when
24    Mr. Burtell testified about the need to transport goods
25    up and down the Salt to supply towns and mines in the
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 1    Upper Salt area.  Have you read or seen anything about
 2    this need in your research?
 3  A.   No.
 4  Q.   And do you know --
 5  A.   Oh, let me qualify that; other than the
 6    materials that have been submitted by the Land
 7    Department and other parties to this proceeding.
 8  Q.   And do you know how mail was transported
 9    around the Salt River Valley?
10  A.   I assume that it was similar to how mail was
11    transported in other parts of the West; typically, by
12    horseback or stage.
13  Q.   And yesterday in the discussion of the 25
14    historical accounts, did you do anything additional to
15    research Day brothers' accounts?
16  A.   Other than what's in those?
17  Q.   Yes.
18  A.   I believe I cited at least one of the Day
19    brothers accounts in my own report; but beyond what's
20    in my report and what was presented in the 25, I did
21    not do any other work on the Day brothers.
22  Q.   Are you aware there were four accounts of the
23    Day brothers using the river?
24  A.   I think that's what we went through
25    yesterday.
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 1  Q.   Okay.
 2        MS. HACHTEL: I think that's it for me.
 3    Thank you, Dr. Littlefield.
 4        THE WITNESS: You're welcome.
 5        CHAIRMAN NOBLE: Thank you very much.
 6        Who is next?
 7        MR. HELM: Me, maybe.
 8        CHAIRMAN NOBLE: Is there anyone else
 9    who wishes to question Dr. Littlefield besides
10    Mr. Helm?
11        MS. HERR-CARDILLO: No.
12        CHAIRMAN NOBLE: Are you ready to begin?
13        MR. HELM: Probably good to take your
14    five-minute break and I can set up.
15        CHAIRMAN NOBLE: Let's take a
16    few-minutes break.  The Chair will be both arbitrary
17    and capricious as to when we begin again.
18        (A recess was taken from 10:56 a.m. to
19        11:05 a.m.)
20        CHAIRMAN NOBLE: Let's go on the record,
21    Greta [sic].
22    
23        CROSS-EXAMINATION
24        BY MR. HELM: 
25  Q.   Good morning, Dr. Littlefield.


Page 3884


 1  A.   Good morning, Mr. Helm.
 2  Q.   Once again we dance.  I think it's been five
 3    or six times, maybe.
 4  A.   I was going to suggest that we just take the
 5    last transcript and substitute it with today's date.
 6  Q.   We probably could do that if the Chairman
 7    would let us and some of my friends wouldn't say I'm
 8    ruining the record, because they may want to appeal.
 9  A.   Okay.
10  Q.   So, regrettably, we're going to have to go
11    through this, I guess, again.
12  A.   Okay.
13  Q.   And as usual, I'm going to do it the way
14    you've done it every time; start with the notes I took
15    from your direct and Laurie's cross.  After I've
16    finished that, we'll go into the deeper thoughts that I
17    had when I read your report and your declaration, okay?
18  A.   Very well.
19  Q.   Okay.  The first question that entered my
20    mind on your direct, and I don't know whether you were
21    here to hear it, but Mr. Burtell testified that he
22    relied on your work.
23  A.   I did hear.  I was here for Mr. Burtell's
24    testimony, and I did hear him say that.
25  Q.   Did you guys work together on any of this
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 1    stuff, or when he says he's relying on your report,
 2    it's not that he consulted with you; it's just that he
 3    read your reports and used them?
 4  A.   I don't know how he used my report, but we
 5    did not consult in any way.
 6  Q.   And to the extent that he's relying on your
 7    reports for things above the upper waterline of, oh,
 8    Lake Roosevelt, you didn't do any work up there, did
 9    you?
10  A.   No, I did not.
11  Q.   And so he was maybe misunderstanding what
12    your report said, to the extent that it did --
13  A.   I have no idea.  You would have to ask him.
14  Q.   One of the questions you talked some more
15    about the mapmaking process that takes place for
16    surveyors?
17  A.   Are you talking about the plats?
18  Q.   Yeah.
19  A.   Yes.
20  Q.   When they go back to the office and they do
21    their shtick.
22  A.   Yes.
23  Q.   About how long after they're out in the field
24    do they make the maps up?
25  A.   I don't know that information.
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 1  Q.   Okay.  So it could be two days, could be two
 2    months?
 3  A.   It could be.  I just don't know.
 4  Q.   Depends on how long, maybe, they're in the
 5    field; that might have something to do with it?
 6  A.   Typically, a surveyor who is surveying one
 7    township, I would say, not always, but frequently had a
 8    contract to do adjacent townships as well, so it may
 9    have been a while after they did one township, before
10    they got back to do the map.
11  Q.   Okay.  You also talked in surveys and
12    resurveys about one bank meanders for Indian
13    Reservations?
14  A.   There was no instruction to meander for one
15    bank for Indian Reservations.  I think what you're
16    referring to is the Chilson special instructions
17    letter.  But the manuals themselves did not provide
18    that Indian Reservations should be meandered on one
19    bank.
20  Q.   Okay.
21  A.   What you're referring to, I think, is the
22    Chilson special instruction.
23  Q.   Sure.
24  A.   Yeah.
25  Q.   But that's when the discussion took place in


Page 3887


 1    your testimony.
 2  A.   Right, but there was no one bank requirement
 3    in the manuals themselves.
 4  Q.   Was there any requirement specifically to
 5    define Indian Reservations period?
 6  A.   No.
 7  Q.   In terms of the Chilson survey or the Salt
 8    River survey of the Indian Reservation, you yourself
 9    don't know specifically what the line is for that, do
10    you?
11  A.   Other than what I stated in my testimony, no.
12  Q.   Did you ever read the Cal-Mat case?
13  A.   No, I have not.
14  Q.   You state that your -- or that surveys are
15    persuasive evidence, I believe was the words you used?
16  A.   I believe that that has been Court
17    interpretations.  I don't have a specific case to cite
18    for you, though.
19  Q.   Okay.  So you believe that the terminology
20    "persuasive evidence" is terminology that some Court
21    used; it's not words that you specifically picked out
22    to use yourself?
23  A.   No, but I also believe it's persuasive
24    testimony.
25  Q.   Okay.  Give me your definition of persuasive


Page 3888


 1    evidence.
 2  A.   That it's very strong, particularly because
 3    the surveyors were tasked to specifically identify
 4    navigable bodies of water, and there weren't too many
 5    other historical parties who were told identify a
 6    navigable body of water, in so many words.
 7  Q.   So in terms of your work, did you elevate the
 8    work of the surveyors to a higher level than some of
 9    the other things you looked at?
10  A.   I think I say that in my report; that in my
11    view, the surveyors, the field notes and the plats are
12    very strong evidence, and I think I say that in my
13    report as well.
14  Q.   Have you ever seen any Court cases that might
15    have taken a different position on surveyor evidence?
16  A.   I'm not sure what you're asking about.
17  Q.   Have you ever seen any Court cases that said
18    it stinks?
19  A.   I know there have been cases of fraudulent
20    surveys, but there is no evidence that the ones in the
21    Salt River area were part of that fraudulent situation.
22  Q.   Okay.  But my question is, have you ever read
23    any Court cases, i.e., Supreme Court cases -- I'll even
24    narrow it down. -- that said we aren't going to really
25    give a lot of heavy weight to the work of surveyors?
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 1  A.   No, I have not seen those cases.
 2  Q.   Now, you've said you've looked at thousands
 3    and thousands of documents.
 4  A.   That's correct.
 5  Q.   Of those thousands and thousands of
 6    documents, did any of them specifically state the Salt
 7    River is not navigable?
 8  A.   Well, the 1865 Territorial Legislature
 9    declared that the Colorado was the only navigable
10    river; and then by implication, that would mean
11    anything else in Arizona wasn't when it says --
12  Q.   But that didn't state it, did it?
13  A.   Not in so many words, but --
14  Q.   That's what I want to know, specific words.
15  A.   And then the --
16  Q.   Have we got a document anywhere that said the
17    river was not navigable?
18  A.   No.  The Hurley v. Abbott and the Wormser
19    cases both declared that the river was not navigable,
20    and then the Solicitor's opinion that we have been
21    discussing with Commissioner Allen also says that it's
22    not navigable.
23  Q.   Those two cases that you're talking about,
24    that was by stipulation, wasn't it?  They didn't try
25    the navigability of the river, did they?
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 1  A.   I believe it was a Court declaration.  I
 2    don't know otherwise what it was.
 3  Q.   Do you know the basis of the Court
 4    declaration?
 5  A.   No, I don't.
 6  Q.   Okay.  You have read Winkleman?
 7  A.   Yes, a long time ago, not recently.
 8  Q.   Do you remember that Winkleman says those two
 9    cases that you're talking about don't have anything to
10    do with what we're here dealing with?
11  A.   No, I don't know anything about that.
12  Q.   Okay.  When you were talking to Laurie about
13    the patents, you indicated that somewhere in the six or
14    seven pages of maps that you did, there would be
15    listings of patents that were before 1891; fair?
16  A.   Yes, quite a few of them.
17  Q.   Okay.  I don't want to do it right now, but
18    over lunch, because I think I'm going to be here longer
19    than that, could you take a look at those maps and
20    identify for me the ones that are before 1891?
21  A.   No, I can't, because those maps are such tiny
22    print, that even if Mr. Heilman was to blow them up on
23    the screen, they would be so pixelated that you can't
24    see the dates.  But we do have tiff versions of the
25    maps that I have, that I was speaking with both
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 1    Mr. McGinnis and Mr. Heilman, of providing those to
 2    Mr. McGinnis and Mr. Heilman, and I assume, you know,
 3    whenever the cross-exam is done, we can then show those
 4    maps in much more clarity.
 5  Q.   That would be fine, if Mark is agreeable to
 6    you providing us.  I just want to know what ones are.
 7    I can't read them either, and I'm blinder than you are,
 8    I suspect, because I have to wear these all the time,
 9    and I have had the operation, so...
10  A.   Yeah.  No, we can provide those, and when
11    they're blown up, you can very easily see the dates and
12    the patent numbers and I believe the name of the
13    individual as well and where they're located.
14        MR. MCGINNIS: Sure.
15        MR. HELM: You'll put that part of the
16    record?
17        MR. MCGINNIS: We can do that.
18        MR. HELM: Is that all right, Mr. Chair?
19        CHAIRMAN NOBLE: Yes.
20        MR. HELM: Thank you.
21        BY MR. HELM: 
22  Q.   You reviewed the Federal patents and the
23    State patents, correct?
24  A.   Correct.
25  Q.   All the State patents are after the river was
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 1    completely diverted, correct?
 2  A.   And after statehood as well.
 3  Q.   Sure, sure.  And so their commentary is about
 4    a river that is not in its natural and ordinary
 5    condition, correct?
 6  A.   The State patent files themselves do not
 7    contain commentary, unlike the Federal patent files.
 8    The Federal patent files have all of the documents I
 9    described earlier, such as the affidavits and the
10    application and so on and so forth.  The State patent
11    files that I got from the State Land Department many,
12    many years ago only contain the fact that the property
13    was sold and who it was sold to and for how much.
14  Q.   Okay.  Do you know of any law that prohibits
15    the State from selling land that they've received from
16    the Federal Government via patent?
17  A.   No, I don't know anything about laws about
18    that.
19  Q.   You and Laurie talked about a bunch of
20    documents that referred to the river as dry?
21  A.   Correct.
22  Q.   Okay.  When were those documents produced in
23    terms of a date?  And I don't mean -- I don't need
24    May 13th, 1842.  I would just like to have a sense that
25    they were produced before or after the river was
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 1    diverted?
 2  A.   I think all of them were created after the
 3    river was diverted.
 4  Q.   Okay.  I've got a few questions on your 25
 5    review.
 6  A.   Okay.
 7  Q.   With respect to the 25 items that you
 8    reviewed, are there any in here that do not, in your
 9    opinion, contain some form of boosterism?
10  A.   I couldn't say off the top of my head.
11  Q.   Okay.
12  A.   Probably some of them are not boosterism
13    pieces, but it was the general nature of the press at
14    the time to be highly booster-oriented.
15  Q.   Okay.  So your general categorization of
16    these 25 would be that to a greater or lesser extent,
17    they all have some boosterism attached to it?
18  A.   More than likely, and as I indicated during
19    my cross earlier today, but simply because they might
20    include boosterism doesn't necessarily mean that the
21    event didn't occur.
22  Q.   Sure.  You're not here telling us that these
23    25 events didn't occur?
24  A.   No, not at all.
25  Q.   And you've testified about lots of newspaper
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 1    articles and things like that where they said, "I'm
 2    going to Yuma," but they didn't have any follow-up that
 3    said I got to Yuma?
 4  A.   Correct.  A large number of these 25 were
 5    prospective in nature, in the sense that the person who
 6    wrote the article said so-and-so plans to leave
 7    tomorrow; but then in many of the cases there was no
 8    follow-up newspaper report saying they actually left
 9    the next day and went on down the river.
10  Q.   But that doesn't necessarily mean that they
11    didn't do that?
12  A.   That's correct.
13  Q.   And you don't know whether they did it or
14    not?
15  A.   That's right.
16  Q.   Are there any of the trips in the 25 that you
17    absolutely believe didn't occur?
18  A.   No.
19        Well, let me qualify that.  Of the ones that
20    were reporting after the fact, I'm not questioning that
21    they didn't occur.  The ones that were saying that they
22    may occur, we have no way of knowing whether they did
23    or not; but some probably did.  Maybe most did.
24  Q.   Some did, some didn't?
25  A.   Correct.
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 1  Q.   You just don't have any evidence one way or
 2    another?
 3  A.   Right.
 4  Q.   In the course of that discussion -- and
 5    you're going to have to pronounce it for.
 6    Historiography?
 7  A.   Historiography.
 8  Q.   Historiography, all right.  And that's
 9    horrible, because I have an undergraduate degree in
10    history, but I never took that course.
11        You're aware that the State had credentialed
12    historians working for it in its preparation for these
13    matters?
14  A.   I don't know who the State used in -- you're
15    talking about these 25 articles?
16  Q.   And generally the history of the Salt River,
17    in general.
18  A.   Only what I've heard Mr. Fuller testify to,
19    which that there were other people.  I believe his
20    testimony was that there were other people in the State
21    Land Department that did certain aspects of research
22    for him.
23  Q.   If they had fellows with Master's degree and
24    Doctor's degree in history, would you expect those
25    persons to have been aware of the historiography of
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 1    these items?
 2  A.   The historiography really doesn't apply to
 3    these newspapers.  The term "historiography," as I've
 4    explained earlier, is the study of how history is
 5    studied, meaning how do people of different generations
 6    research history and write it and interpret it.
 7        So I don't think it really applies to these
 8    newspaper articles.
 9  Q.   Okay.  But a pretty common course that you
10    take in your Ph.D. or Master's degree work?
11  A.   It's part of it, yes.
12  Q.   And you would expect anybody who had a Ph.D.
13    or a Master's degree in history to have taken that kind
14    of course?
15  A.   I would assume they probably have, yes.
16  Q.   And so, therefore, they're educated better
17    than the rest of us bears in that kind of stuff, right?
18  A.   This is pure speculation.  I have no idea who
19    these people were or what their educational background
20    is.
21  Q.   But as a general rule, they would take those
22    courses?
23  A.   Again, I don't know, depending on the school.
24    I know from personal experience, having attended two
25    different colleges for graduate work, that the approach
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 1    to how one earns a Ph.D. differs considerably from
 2    University to University.  So what they studied and how
 3    they studied it would all depend on the individual and
 4    where they went to school.
 5  Q.   Referring you to Item 6 in this collection.
 6  A.   Tab Number 6?
 7  Q.   Yeah.  It's the Yuma or Bust thing.
 8  A.   Okay.
 9  Q.   It's -- this is a ha-ha article, right, a
10    clear boosterism-type article?
11  A.   Well, I don't really think this is
12    boosterism.  It's not really, you know, promoting the
13    community.  It's really sort of more of a lighthearted
14    entertainment article.
15  Q.   And it's not in its context in the sense that
16    we don't know whether they were, for example, pulling a
17    boat across the sand bar when they were seen by whoever
18    the person was making the comment or if they were
19    landing their boat to get out of it and set up camp for
20    the day, that sort of stuff, correct?
21  A.   Well, it does say that they were pulling
22    their boat and apparently as happy, question mark, as
23    mud turtles.
24  Q.   Yeah.  Well, that could have been because
25    they were done for the day, right?
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 1  A.   I don't interpret the article that way.
 2  Q.   We don't have the context for what they were
 3    doing, do we?
 4  A.   We don't have more information than what's
 5    presented in the article.
 6  Q.   Right.
 7        Now, they're talking about water up to their
 8    knees, right?
 9  A.   Yes.
10  Q.   Okay.  And we don't know how tall they were,
11    but we know how tall you are.  About how tall are you?
12  A.   About 6 feet.
13  Q.   And how far are your knees from the floor?
14  A.   I don't know.
15  Q.   Two feet?
16  A.   A couple of feet, maybe.
17  Q.   Okay.  So could we guess that maybe the water
18    was a couple of feet deep where they were pulling the
19    boat?
20  A.   That's what it says; that they were wading in
21    water up to their knees.
22  Q.   You reviewed a bunch of photos, including
23    some taken from Tempe Butte and places like that, in
24    your work?
25  A.   Are you talking about my direct testimony?
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 1  Q.   Yeah.
 2  A.   Yeah, and they're in my report as well.
 3  Q.   Sure.  And my only point is, is it fair to
 4    characterize all those photos as not showing the river
 5    in its ordinary and natural condition?
 6  A.   My recollection is that all of those
 7    photographs were taken after there were diversion
 8    structures on the river, so they would have been taken
 9    not in the ordinary and natural condition, with the
10    possible exception that some of those photos were taken
11    of the Salt River where Roosevelt Dam is and slightly
12    downstream, and in those cases my understanding is that
13    because Roosevelt wasn't there yet, that that portion
14    of the river would have likely been close to its
15    ordinary and natural condition.
16  Q.   Subject to whatever diversions had occurred
17    above that --
18  A.   Right.
19  Q.   -- on the Tonto or on the Salt, right?
20  A.   Right.
21  Q.   You have been down Fish Creek Hill?
22  A.   I've driven it.
23  Q.   When you drove the Apache Trail, how much of
24    the time could you actually see the Salt River?
25  A.   I don't remember.  It's been probably
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 1    20 years since I drove that, and it was in a rental car
 2    too.  I didn't want to use my own car for that reason.
 3  Q.   Coward.  I've towed a boat down it.
 4        It's not a road that runs immediately
 5    adjacent to the river, is it?
 6  A.   My recollection is that there are places
 7    along the road where you cannot see the river.
 8  Q.   Was the reason that the concrete for the
 9    lower dam was transferred from Roosevelt because
10    otherwise the wagons would have gone back empty?
11  A.   No.  My understanding is that the -- you're
12    talking about for Granite Reef Dam?
13  Q.   Sure.
14  A.   My understanding is, is that whatever -- I'm
15    not an expert in how one makes concrete, but that the
16    material that was needed to make the concrete was
17    available at Roosevelt, perhaps because of the types of
18    rocks that were found around there.  I'm not sure.  But
19    that, therefore, they created the cement plant at
20    Roosevelt and not only used it for Roosevelt Dam, but
21    also hauled it down for Granite Reef Dam too.
22  Q.   They were making concrete in Phoenix or in
23    the Phoenix area during that time, weren't they?
24  A.   I don't know.
25  Q.   Okay.  Is Granite Reef closer to Phoenix than
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 1    it was to Roosevelt?
 2  A.   Yes.
 3  Q.   Okay.  So in terms of hauling, it would have
 4    been cheaper to haul from Phoenix than from Roosevelt,
 5    right?
 6  A.   I don't know.
 7  Q.   Okay.  Unless you were sending back an empty
 8    wagon that you had to pay for?
 9  A.   I don't know.
10  Q.   Okay.  On Exhibit C047B.  You testified about
11    that, you remember?  That's this thing.
12  A.   The Chilson contract file?
13  Q.   Yeah, uh-huh.
14  A.   Yes, I have that.
15  Q.   And I was just curious about one thing I
16    noticed on there.  The letter that's appended to it is
17    dated December 27th?
18  A.   Correct.
19  Q.   All right.  But if you look at the front page
20    of the Chilson contract, it references a letter of
21    December 5th, 1987 [sic] as being the Surveyor
22    General's letter?
23  A.   You're talking about the --
24  Q.   Front page.
25  A.   The trifold?
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 1  Q.   Yeah, right there.
 2  A.   Okay.  That's what it says.
 3  Q.   Do we know whether the letter dated
 4    December 27 is actually the letter that governs
 5    Chilson's work, or could it have been the December 5th
 6    letter?
 7  A.   This is the entire file, so I don't know why
 8    the discrepancy between the two dates.
 9  Q.   You didn't do anything to try and find out
10    what they were referring to with the December 5th date?
11  A.   As I said, this is the entire file.  I don't
12    know why there's a discrepancy.
13  Q.   You didn't chase it down, in other words?
14  A.   As I said, it's the entire file.
15  Q.   You didn't go looking for a December 5
16    letter, true?
17  A.   It would have been in this file if it
18    existed.
19  Q.   Well, it could have been in another file,
20    couldn't it?
21  A.   I have no idea.  This is the file the way it
22    exists.
23  Q.   And that's all you looked at?
24  A.   That's what I looked at.
25  Q.   You talked with Laurie about the Kibbey and
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 1    Kent decrees, and is it fair to say that those decrees
 2    played a part in your conclusion about navigability?
 3  A.   As I explained during that testimony, it's
 4    not my conclusion.  It's the conclusion of the
 5    historical parties at the time, and that's why they
 6    used the language they did.
 7  Q.   Okay.  And we're going to talk about this,
 8    because I'm fascinated about the distinction.
 9        But at any rate, in the conclusion that you
10    arrived at, you considered Kibbey and Kent?
11  A.   Correct.
12  Q.   And they played a part in your ultimate
13    conclusion of what the folks thought about the river,
14    right?
15  A.   Correct.
16  Q.   So it's fair to say that whether you are
17    telling us your opinion or your opinion of what the
18    folks thought, Kibbey and Kent are part of that
19    decision?
20  A.   Correct.
21  Q.   I have a note that you discussed the McDowell
22    and Camp Verde Forts with Laurie?
23  A.   I don't recall that I did, but maybe I --
24  Q.   It was in the process of a back freight
25    discussion.
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 1  A.   Oh, that was on my direct testimony.
 2  Q.   Oh, I'm sorry.  All right.  Well, you talked
 3    about it, at any rate.
 4        And --
 5  A.   But I don't think the back freight discussion
 6    involved the Forts necessarily.  It involved what
 7    Mr. Hayden was offering to people who brought grain to
 8    him for milling.
 9  Q.   That they would get something to carry back?
10  A.   Right, so they wouldn't have to go back empty
11    and might get paid to take things back.
12  Q.   And, again, regardless of whether it's your
13    opinion or your opinion on what the folks thought, you
14    used that information in your ultimate decision on the
15    navigability?
16  A.   Yes.
17  Q.   Referring you to -- it's Exhibit C274, I
18    believe.  The zoom version is the one I have of the
19    boats leaving from the Brewery Gulch.  And I do admit I
20    have been there.
21  A.   Yes, I have that.
22  Q.   The "Notice to Candidates" language, that's
23    not a political statement, is it; that's a statement
24    telling people, hey, if you want to go on this trip...
25  A.   It could be interpreted either way.
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 1  Q.   How did you interpret it?
 2  A.   I interpreted it to mean that it was an
 3    invitation to people who wanted to possibly go on this
 4    trip.
 5        Let me back up here a minute and clarify
 6    that.  The reference to the date in the article is
 7    November 5th, which very well may have been an election
 8    day.  And I think the first time I looked at this
 9    article, I didn't focus on the "Notice of Candidates."
10    But, you know, looking at it now, given that it was
11    probably an election day, it's probably in reference to
12    the up the Salt River discussion I had earlier in
13    direct.
14  Q.   Could have been telling the losers here's a
15    way for you to get out of town?
16  A.   Or those of you what aren't polling well may
17    not win the election.
18  Q.   And just to kind of -- in the broad context,
19    the opinions that you've given here, whether they be
20    your opinion or the opinion of the folks that you are
21    expressing as their opinion, none of those opinions are
22    based on viewing the river in its natural and ordinary
23    condition, right?
24  A.   The opinions that were offered by the
25    historical parties didn't define their opinions about
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 1    the river according to Winkleman or according to PPL
 2    Montana or according to Daniel Ball or according to the
 3    Utah case.  They simply expressed an observation about
 4    the river.
 5        In terms of the time frame, if that's what
 6    your question is about, virtually everything in my
 7    report where people express or discuss the Salt River
 8    take place after there were diversion dams on the
 9    river.
10  Q.   So the river was not in its ordinary and
11    natural condition?
12  A.   According to Winkleman, that's my
13    understanding.
14  Q.   So I have to ask this:  When you wrote your
15    report or your amended report, you said it was written
16    to deal with Winkleman, is my recollection.  If you
17    didn't pay attention to Winkleman's direction in terms
18    of ordinary and natural, in a general sense, how does
19    your report comply with Winkleman?
20  A.   My report does not attempt to comply with
21    Winkleman.  I wrote it with the understanding of what
22    Winkleman said.
23  Q.   So it's with malice and aforethought that you
24    decided to express all of these opinions from the folks
25    about the Salt River when it wasn't in its natural and


Page 3907


 1    ordinary condition?
 2  A.   I offered the views of the people of the
 3    time, with the concept that whatever discussion they
 4    might have about the Salt River might help shed some
 5    light on what the Salt River was like.  And I don't
 6    think that you can cut off an observation about the
 7    Salt River, its utility, the observation's utility
 8    about understanding the river, simply because the
 9    observation was made after diversions.
10        And I would offer, as an example, some of the
11    published governmental reports that I discussed
12    earlier; for example, the report by John Wesley Powell
13    and Mr. Davis that talked about the massive floods in
14    the valley, and that those observations are not negated
15    by the fact that the river was not in its ordinary and
16    natural condition.  But it still helps to understand
17    the river, to know what these people said about it.
18  Q.   Sure.  Powell ever see the Salt River, to
19    your knowledge?
20  A.   Did Powell?
21  Q.   Uh-huh.
22  A.   I don't know.
23  Q.   Okay.  So you don't know whether his
24    observations vis-à-vis western rivers in general are
25    based on actual viewing any particular river, other
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 1    than the Colorado?
 2  A.   I don't know.  My assumption is, is that he
 3    probably took information for a number of assistants,
 4    given that he was the top of the agency, and compiled
 5    that into his report.
 6  Q.   Yeah.  So this isn't Powell talking on his
 7    experience?
 8  A.   I don't know.
 9  Q.   When you were talking to Laurie, you talked
10    about the Spaulding account, boating account?
11  A.   Yes.
12  Q.   Okay.  And if I recall correctly, you stated
13    that you didn't think it established very much one way
14    or another.  I think that was your language.
15  A.   Let me refresh my mind what the Spaulding
16    account was.
17  Q.   Okay.  It's the one where the guy killed
18    himself.
19  A.   Oh, yes, I remember that.
20        I don't think it establishes much one way or
21    the other.  All it establishes is that Mesa Dam was
22    there.
23  Q.   Okay.  And does it also establish that
24    Spaulding and his cohort went from Point A to Point B
25    in a boat on the river?
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 1  A.   Yes.
 2  Q.   And you don't have any dispute with those
 3    facts?
 4  A.   I don't know where the Points A and B were,
 5    but --
 6  Q.   They were traveling on the river in a boat?
 7  A.   Correct.
 8  Q.   At the end of your direct testimony, you
 9    rendered an opinion on the navigability of the Salt
10    River, and it was a carefully crafted statement, and I
11    don't think you qualified it by this is my opinion of
12    the opinions of the people in the valley; fair?
13  A.   I think that's correct.
14  Q.   Okay.  But, in fact, that opinion that you
15    rendered is your opinion of the opinions, right?
16  A.   It's my opinion based on hundreds and
17    hundreds of observations by people who were on the
18    ground at the time and expressed some sort of point of
19    view about the Salt River.  And, cumulatively, to me,
20    when you look at all of that evidence, it makes a very
21    strong statement about what the Salt River was like
22    during the period covered in my report.
23  Q.   And alls I want to make clear is that's your
24    opinion of the opinions of the folks who were on the
25    ground at the time you looked at their opinion?
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 1  A.   I'm not sure I understood that.
 2  Q.   You're, in essence, playing mind-reader.
 3    You're looking at statements that were made by people
 4    from 1865, I think I recall, all the way up to 1950
 5    and --
 6  A.   I don't think I got quite that far.
 7  Q.   You had a patent or something in there for
 8    that.
 9  A.   Possibly.
10  Q.   But at any rate, you're looking at their
11    statements, and you're interpreting them to tell us
12    what your opinion is of their opinion; have I got that
13    right?
14  A.   I think as a trained historian, I'm qualified
15    to make a judgment based on the cumulative effect of
16    the evidence that I presented in my report and in my
17    testimony.  And so it is my opinion that cumulatively
18    all of the evidence that these parties offered, that,
19    therefore, I can reach a reasonable conclusion, based
20    on what all of these other parties expressed.
21  Q.   So it is your opinion then; it's not the
22    opinion of the folks based on your reading?
23  A.   It's -- correct.
24  Q.   Okay.  But it's Dr. Littlefield's opinion;
25    it's not the opinion of Powell or any of the other
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 1    folks you talk about?
 2  A.   It's my opinion based on the cumulative
 3    statements of all of these parties, which I think is
 4    reasonable, given the sheer numbers involved.
 5  Q.   With respect to all of these folks that you
 6    looked at the stuff they did, is it fair to say that
 7    you have no idea, when they're talking about something
 8    that might impact navigability, what standard they used
 9    for navigability?
10  A.   At the risk of repeating myself, our
11    ancestors weren't all fools, and they knew a navigable
12    river when they saw one, no matter what standard you
13    want to imply.  Some of them had one standard; some had
14    another standard.  There were a lot of different
15    standards, I think, of what constituted navigability;
16    but, interestingly enough, no one expressed a standard
17    that would indicate that this river could be used on a
18    reliable and regular basis.
19  Q.   That's interesting, and I was going to ask
20    you, and maybe I can get it out of the way right now.
21        Where, legally, do you come up with a
22    requirement for reliable and regular, either
23    separately, as two separate requirements, or as a
24    combined requirement?
25  A.   I think that as Mr. Burtell expressed, in
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 1    order for a river to be used for -- to be considered
 2    navigable, it has to be used not just once, but it
 3    needs to be regular and reliable.
 4  Q.   Can you cite me to any legal authority that
 5    tells us that that's the standard?
 6  A.   No, because I'm not a lawyer.
 7  Q.   Okay.  And you didn't read anything, and even
 8    if it was a lawyerly-like document, that requires that?
 9  A.   No, I did not.
10  Q.   Winkleman, you read Winkleman.  You didn't
11    find it in Winkleman, right?
12  A.   I don't know.
13  Q.   And did you -- you read PPL.
14  A.   Yes, I did.
15  Q.   Did you find it in that case?
16  A.   Yes.  I don't know.
17  Q.   So in terms of a definition of regular and
18    reliable that you used, how many times do I have to do
19    something on the Salt River before you'll say it's
20    regular?
21  A.   I think that would depend on the parties who
22    wanted to take materials up or down the Salt River.  It
23    would depend on what those materials were, whether they
24    could make a profit at doing it or not.  You know, I
25    think as I indicated in my testimony, you might be able
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 1    to make enough profit -- for example, with Mr. Hayden's
 2    logs, he might be able to make a profit, if he could
 3    have got those logs down, by getting enough logs down
 4    in one log float to make a profit for an entire year.
 5    On the other hand, if you're a farmer and you're trying
 6    to take produce to market, it might take many trips.
 7    So I guess it would just depend on the circumstances.
 8  Q.   Okay.  So you don't have any specific
 9    definition of regular that you applied to form your
10    opinion?
11  A.   No.  It depends on the circumstances.
12  Q.   Okay.  What was the other, besides regular,
13    it had to be?
14  A.   Reliable.
15  Q.   Reliable.
16  A.   Right.
17  Q.   What's your definition of reliable?
18  A.   The same answer.
19  Q.   Okay.
20        CHAIRMAN NOBLE: Mr. Helm, we would like
21    to break for lunch at this time.  Would that be all
22    right?
23        MR. HELM: It certainly would be.
24        CHAIRMAN NOBLE: Let's come back at
25        1:30.
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 1        (A lunch recess was taken from
 2        11:49 a.m. to 1:28 p.m.)
 3        CHAIRMAN NOBLE: Dr. Littlefield, are
 4    you ready?
 5        THE WITNESS: Yes, I am ready.
 6        CHAIRMAN NOBLE: Let's proceed.  There's
 7    no going back.  You've got to go forward.
 8        MR. HELM: Okay.
 9        BY MR. HELM: 
10  Q.   In your discussion with Laurie, you were
11    talking about the river having been appropriated at
12    some point, and I believe that was in terms of people
13    claiming more than the actual flow of the river?
14  A.   I don't think I spoke to that.  I think what
15    I spoke to was that at certain times of the year the
16    river may have been completely depleted due to
17    appropriations, but I don't know about
18    overappropriation.
19  Q.   And what I took out of it was that the fact
20    that the river was appropriated didn't necessarily
21    mean, from your point of view, that it would have to be
22    determined to be not navigable.  Am I right?
23  A.   Yes.
24        MR. SPARKS: Pardon me, Counsel, but the
25    old guy here can't hear, so I was wondering if you
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 1    could move that mike a little closer.
 2        CHAIRMAN NOBLE: Dr. Littlefield, you
 3    might need to do the same.
 4        THE WITNESS: Okay.  Is that better?
 5        MR. HELM: We could try clearing out
 6    your ears too, if you'd like, get a hair pin and we can
 7    go to work.
 8        MR. SPARKS: Hair pin?  No.  Plunger,
 9    maybe.
10        Thank you.
11        MR. HELM: Sure.
12        (A brief recess was taken to adjust
13    microphones.)
14        BY MR. HELM: 
15  Q.   So where we were before we did the mike
16    adjustments, the fact that the river's appropriated
17    doesn't necessarily mean, to you, that it would be
18    nonnavigable?
19  A.   Correct.
20  Q.   Okay.  What about diversion, as opposed to
21    appropriation?  Do you view diversion as different than
22    appropriation?
23  A.   Sure.  Water that's diverted is not
24    necessarily fully consumed, and some of it may find its
25    way back as either releases from an irrigation canal or
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 1    return flows from irrigated fields.
 2  Q.   But different than appropriation, diversion
 3    has an impact on navigability directly?
 4  A.   Yes, it could.
 5        THE COURT REPORTER: Hang on.
 6        (An off-the-record discussion ensued.)
 7        BY MR. HELM: 
 8  Q.   In your discussion with Laurie, you were
 9    talking about the commentary in one of the instructions
10    about what you do when you mark a river; do you recall
11    that?
12  A.   Are you referring to surveyors?
13  Q.   Right, surveyors.
14  A.   Yes.
15  Q.   And you indicated that they either notched a
16    tree or built a mound out of stones to indicate the
17    necessary markings?
18  A.   They would do that where the line they were
19    running reached the edge of an insuperable obstacle on
20    line.
21  Q.   In all of the patents that you reviewed that
22    had the river running through it, the Salt, did you
23    find where they made the notation that they made the
24    marking or built the mound or what have you?
25  A.   The patents were not involved in making the
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 1    mounds or notching the trees.  That was surveying.
 2  Q.   Right.  But I'm saying the part -- I know I'm
 3    misstating this.
 4        When the surveyor went out there, he had to
 5    do certain things, and you looked at his notes,
 6    correct?
 7  A.   Correct, the notes of every place that any of
 8    the surveyors came in contact with the Salt River.
 9  Q.   Right.  And in looking at those notes, did
10    you find where they notated that they either marked
11    their tree or made their mound?
12  A.   I'm assuming I did.  I have not really dealt
13    with these notes since the first ANSAC hearing on the
14    Salt River in 1996, I think it was, so we're talking
15    20 years ago.
16        What I focused on, to the best of my
17    recollection, was not so much where they marked
18    insuperable obstacles on line; but, rather, whether
19    they meandered the river or not.
20  Q.   So as we sit here, you're not able to tell us
21    if any of the surveying that was done, to the extent
22    that it would have required some kind of a marking as a
23    result of the river, was ever done?
24  A.   Oh, it absolutely was done, because
25    everywhere they crossed the river they measured the
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 1    distance across the river, and they would have had to
 2    have measured that from Point A on one side of the
 3    river to Point B on the other, and that's where those
 4    markings would have been placed.
 5  Q.   Okay.  And my point is, did you, in reviewing
 6    their survey notes, did you find where they stated that
 7    they did that?
 8  A.   I don't recall.
 9  Q.   So you don't know as you sit here whether
10    they really did it or not?
11  A.   I don't recall.
12  Q.   Before a Surveyor General approved a survey,
13    did he or his staff or people who worked for him do
14    anything to check out the survey to see if it was
15    correctly done?
16  A.   I don't know what the rules or regulations
17    were for approving surveys.  I just can tell you that
18    the ones that were done on the Salt River were all
19    approved by the Surveyor General; but what that process
20    involved, I don't know.
21  Q.   You don't know if he sent somebody out there
22    to check them out or not?
23  A.   I don't think he did.  I think they had a
24    process in-office.
25  Q.   You had a discussion with Laurie where you
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 1    described how a map is drawn if a river runs through it
 2    and a patent is created, a wavy line down for the edge
 3    of the patent where the river was being reserved by the
 4    feds for some reason?
 5  A.   Either due to navigability or due to the 1890
 6    requirement for 3 chains or wider.
 7  Q.   Did you find any of that mapping or those
 8    kinds of patents on the Salt?
 9  A.   No.
10  Q.   So were any of the patents on the Salt done
11    after the 1890 requirements?
12  A.   They were, but evidently none of them met the
13    requirement for 3 chains or wider for nonnavigable
14    bodies of water.
15  Q.   Did you do any research to determine after
16    1890 the width of the Salt at any point?
17  A.   No.
18  Q.   And you would say if it was 3 chains or
19    wider, it should have been meandered, to be in
20    compliance with the 1890 requirements?
21  A.   Right, and, in fact, there were some that
22    were meandered for that requirement on the Lower Gila.
23  Q.   Have you ever seen a patent that was denied
24    because it got water from a navigable stream?
25  A.   Are you talking about just any type of
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 1    patent?
 2  Q.   Desert Land Act.
 3  A.   Desert Land Act that was denied because it
 4    came from a navigable stream?
 5  Q.   The water came from a navigable stream.
 6  A.   I have not investigated that.
 7  Q.   Okay.  So you've never seen one?
 8  A.   That's correct.
 9  Q.   All right.  You had a discussion with Laurie
10    regarding in lieu selection of lands?
11  A.   Yes.
12  Q.   Okay.  Do you know whether you needed a
13    special statutory authorization from Congress for an in
14    lieu selection of land?
15  A.   I don't know what the requirements were for
16    in lieu selections.  I just know that they were done
17    not only in Arizona, but elsewhere in the West where
18    there were overlapping State claims.
19  Q.   And, generally speaking, weren't they all as
20    a result of some statute that Congress passed?
21  A.   The railroad one was, certainly, if there was
22    a railroad claim.
23  Q.   How about the ones for the educational
24    sections?
25  A.   As opposed -- if something else had already
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 1    taken that land and, therefore, the State could not get
 2    it?
 3  Q.   Uh-huh.  Yes.
 4  A.   I don't know what the statutory requirements
 5    were that specified that a State would be able to
 6    select in lieu selections.  I just know that they did
 7    it.
 8  Q.   Right.  And so your assumption that you make
 9    in your discussion of in lieu is that the State would
10    have had a right to make an in lieu selection if they
11    had lost land to a navigable river?
12  A.   Correct.
13  Q.   And --
14  A.   Well, only if that navigable river ran
15    through a portion of land that also had already been
16    allocated to the State, such as a school section.  If
17    there was a navigable river going through a school
18    section -- I think I discussed this with Commissioner
19    Allen.  If there was a navigable river running through
20    a school section, being Sections 16 or 36, then it's my
21    understanding that the State would be able to select in
22    lieu lands for the acreage covered by the navigable
23    body of water.
24  Q.   But you don't know whether that's because
25    there's a specific statute that authorizes that or
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 1    that's just something that the Federal Government
 2    allowed them to do generally?
 3  A.   I don't know what the legal process was
 4    behind that.
 5  Q.   Your assumption is that if we had lost
 6    navigable lands for some reason, we would have had a
 7    right to select other lands?
 8  A.   If I'm understanding you correctly, if you --
 9    if there was a body of water in Arizona that was
10    navigable and that body, that river, ran through a
11    section such as a school section, 16 or 36, then it is
12    my understanding that the State would be able to take
13    in lieu selections for the amount of acreage covered by
14    the body of water.
15  Q.   But you can't point me to any statutory
16    authority to do that?
17  A.   No, I cannot.
18  Q.   So it's just your assumption?
19  A.   As a trained historian, yes, that's my
20    assumption, particularly because in lieu selections
21    that overlapped elsewhere did have that capacity, if
22    you will.
23  Q.   Do you hold any licenses other than your
24    driver's license?
25  A.   No.
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 1  Q.   Okay, and I have to ask this, and I've asked
 2    it to you five times before, and I know the answer, but
 3    I need to get it on the record.
 4        Do you claim any expertise in any particular
 5    field of work other than history?
 6  A.   No.
 7  Q.   Do you claim to be an expert in determining
 8    whether a stream or river is navigable for title
 9    purposes under the standards set forth by the Federal
10    judiciary?
11  A.   No.
12  Q.   Would you identify for me every element that
13    you think must be determined to determine whether a
14    river is navigable or not?
15  A.   I think that's a determination for this
16    Commission and/or the Courts.  I have offered my
17    expertise with regard to what historical parties at the
18    time -- how they considered the characteristics of the
19    Salt River; but whether that cumulative evidence meets
20    the standard of determining navigability or not is not
21    my objective, nor is it my expertise.  It's up to the
22    Courts and the Commission.
23  Q.   So you never tried to determine what those
24    elements would be and then go out and answer the
25    question regarding each element?


Page 3924


 1  A.   No.
 2  Q.   You do use the term "erratic," though.
 3  A.   As it was used by historical parties.
 4  Q.   Okay.
 5  A.   And I paraphrased it, as well as quoted it.
 6  Q.   All right.  Can you give me your definition
 7    of the term "erratic" as you understand it being used
 8    by the historical parties?
 9  A.   That it was unpredictable in terms of floods
10    or dry periods.  It was unpredictable in terms of
11    possible channel changes.  Not only unpredictable on a
12    long-term basis, but also on a short-term basis, such
13    as days or months.  That's my understanding of how it
14    was used, particularly in those published governmental
15    reports.
16  Q.   In doing your work, you didn't use any gage
17    data for anything, did you?
18  A.   No.  As I indicated this morning, there was
19    quite a bit of gage data in some of the governmental
20    reports, but I have no expertise in that, and so I did
21    not attempt to interpret it.
22  Q.   And is it fair to say that you didn't do any
23    specific studies on the Salt regarding split channels
24    of any kind?
25  A.   Other than to acknowledge that they showed up
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 1    on some of those survey plats; but with regard to the
 2    significance of which one was greater or smaller, other
 3    than what was noted in the field notes and on the
 4    plats, no.
 5  Q.   Okay.  Now, you used the term "commercial
 6    navigation" quite a bit; fair enough?
 7  A.   Yes, sometimes.
 8  Q.   Okay.  I want you to define for me what you
 9    mean when you use the term "commercial navigation."
10  A.   To me, it means whether one of the historical
11    parties would be able to use the Salt River in a
12    manner -- I think I mentioned this this morning. -- in
13    a sufficient manner that they would be able to earn a
14    profit enough to be able to pay their bills.
15  Q.   So one of the requirements is that the
16    commercial activity must be profitable?
17  A.   I don't think it would be a commercial
18    activity if it wasn't profitable.
19  Q.   There are a lot of people down in the
20    Bankruptcy Court who might disagree with you.
21        So in your terms, at any rate, it has to be
22    profitable to be a commercial activity?
23  A.   It has to be profitable enough so that
24    someone can expect that they are carrying on business
25    and making money at it to pay their bills.
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 1  Q.   In your studying of the navigability of the
 2    Salt, did you examine it to determine whether trade or
 3    travel went on on the Salt?
 4  A.   There are examples in my report of boats that
 5    were either attempted to go up or down the Salt or that
 6    actually did, and those are cited in my report,
 7    particularly under the section dealing with newspapers.
 8  Q.   Does the trade or travel have to be in both
 9    directions to make it a navigable stream?
10  A.   That's a decision for the Courts and the
11    Commission.  I don't know.  I simply report what the
12    historical parties did on the river.
13  Q.   I take it because it had to be a profitable
14    commercial activity, just travel alone on the river
15    would not be sufficient to prove its navigability; is
16    that fair?
17  A.   That was not what you asked me earlier.
18  Q.   Right.
19  A.   You were asking me a question earlier about
20    commercial travel, and now you're asking a different
21    question, the way I understand it.
22  Q.   It is a different question.  I haven't put
23    commercial in it.
24  A.   All right.  Restate it, please, or --
25  Q.   Sure.
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 1        Travel alone on a river would not be
 2    sufficient to prove navigability, under your standards?
 3  A.   That would be something the Courts or the
 4    Commission would have to take into consideration.  I've
 5    offered the examples that I found in the historical
 6    record in my report and in my direct testimony, and
 7    whether travel alone is sufficient to meet a standard
 8    of navigability is up to the Courts and Commission.
 9  Q.   Well, wouldn't travel have to have a
10    commercial quality if it was going to meet your
11    standard?
12  A.   Again, that's up to the Courts and the
13    Commission.  I've just simply offered what the
14    observations were of the historical parties.
15  Q.   But you've come up with an opinion, haven't
16    you?
17  A.   Cumulatively, I think they indicate that the
18    historical parties, having viewed the river many, many
19    times, the overall picture they paint is a river that
20    is not navigable; but that's a cumulative pooling of
21    hundreds and hundreds of parties who've dealt with the
22    Salt River.
23  Q.   And your opinion is that they didn't find any
24    commercial activity on the Salt, correct?
25  A.   That they did not find the river navigable.
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 1  Q.   Because there was no commercial activity?
 2  A.   Because nobody found that it was navigable
 3    enough to continue doing it, either with commercial
 4    activity or not.
 5  Q.   Okay.  Doctor, I'm now going to start going
 6    through your report.
 7  A.   Okay.
 8  Q.   And the one I'm going to go through is your
 9    redo of the Lower Salt, okay?
10  A.   Okay.
11  Q.   If you want to get it open, you can probably
12    follow along, and it will make life a little easier.
13  A.   Okay.  I need to warn you that when I
14    attempted to get my copy of the report bound, the
15    binding place didn't have a sufficiently large binder
16    to put it all in one piece, so mine is divided into two
17    parts, and beginning with Chapter 3 is the second part.
18    And the pagination and the foot numbers are all the
19    same.  It's just a question of whether I'm pulling up
20    one volume or the other.
21  Q.   I'm going to attempt to go through from
22    Page 1, so --
23  A.   Okay.
24  Q.   So hopefully it will not be a problem.
25        Okay.  On Page 1, in the bottom of your
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 1    report, you use terminology "contemporaneous
 2    observers"?  Do you see that?
 3  A.   This is Page 1 you're talking about?
 4  Q.   Yeah, uh-huh, down at the bottom.
 5  A.   I see it, yes.
 6  Q.   Okay.  I'd just like you to give me what you
 7    perceive the definition "contemporaneous observers" to
 8    mean?
 9  A.   Historical parties, people who were there at
10    some historical point in time during the chronological
11    period covered by my report.
12  Q.   Okay.  So it's basically from people who were
13    there in the spread of 1865 to 19-something?
14  A.   Some years past statehood, correct.
15  Q.   And to the extent that the viewpoint might
16    vary, you haven't done anything to absorb that
17    variance?  For example, a guy looking at the river in
18    1865 might have a different viewpoint than a guy
19    looking at the river in 1920.
20  A.   No.  I have simply related what the two
21    parties saw when they each looked at the river.
22  Q.   You haven't made any attempt to meld those
23    things together into a consistent whole?
24  A.   Except for my ultimate conclusion that there
25    were hundreds and hundreds of contacts or observations
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 1    about the Salt River, and that cumulatively, to me, it
 2    indicates that all of these parties reached the same
 3    conclusion; that this river was not navigable.
 4  Q.   Okay.  On that same page you used the
 5    terminology "extremely unpredictable nature of the
 6    river"?
 7  A.   That's correct.
 8  Q.   Define for me what you mean when you use that
 9    terminology.
10  A.   That terminology, again, as I explained this
11    morning, this is an Executive Summary.  It's not
12    intended to have specific citations.  It's a reference
13    to the various citations, I think it's in Chapter 3, as
14    well as in other places, about the published government
15    documents that indicated the river was erratic and had
16    large floods and also then disappeared quickly.  It's a
17    paraphrasing of that type of information from many
18    documents that are cited elsewhere in the report.
19  Q.   Going over to the next page, in your
20    description of the Salt River, you say it's highly
21    erratic, subject to flooding, et cetera.  Do you see
22    that?
23  A.   I do.
24  Q.   Aren't all rivers subject to flooding?
25  A.   I would imagine so.
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 1  Q.   So why does that make this river not
 2    navigable versus the Mississippi or something?
 3  A.   Again, it's the same answer as on the
 4    previous question.  It's the cumulative description of
 5    the many documents that I cite elsewhere in the report.
 6  Q.   Did you look at any gage data or other data
 7    that would indicate how much of the time the Salt River
 8    was in flood?
 9  A.   No, I did not.
10  Q.   So you don't know whether these comments that
11    you were reviewing are because somebody saw a flood or
12    it was the twelfth flood he saw in the same year?
13  A.   I think it was clear from the quotes that I
14    provided this morning, that particularly the U.S.
15    Government reports, that they were indicating that
16    these activities, the floods that is, happened
17    frequently, but at unpredictable times, and that the
18    water, which might be flooding on any given day, might
19    disappear very quickly after that flood.
20        And, again, this is an Executive Summary.
21    It's not intended to be a specific reference to a
22    particular document.
23  Q.   Okay.  Did you do any work to verify how
24    frequent the flooding took place on the Salt River?
25  A.   No.  That, to me, would be a role for a
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 1    hydrologist.
 2  Q.   Did you do any research to determine how the
 3    frequency of flooding on the Salt River compared to
 4    other rivers in Arizona?
 5  A.   The same answer.
 6  Q.   And other rivers in the United States?
 7  A.   The same answer.
 8  Q.   You again there talk about major channel
 9    changes.  Do you see that?
10  A.   I do.
11  Q.   All right.  What do you define "major channel
12    change" as?
13  A.   The same answer I've just given.  It's the
14    historical parties reporting and what they found along
15    the Salt River.
16  Q.   I don't find any descriptions in your reports
17    about major channel changes or pointing to any party
18    who said, "Oh, look at this major channel change."
19        So where would I find that in your work?
20  A.   I just pointed out that the published
21    government documents indicated that the channel changed
22    that had carried boulders, that there was flooding, and
23    that the ultimate result of those activities were that
24    the water would disappear quickly after the floods and
25    that there were potential channel changes.
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 1        I'm simply summarizing in this section, as
 2    I've indicated earlier, what appears in detail in
 3    different parts of the report.  This isn't intended to
 4    be a specific citation.
 5  Q.   Fair enough.  Let's go into your report, and
 6    show me where it discusses major channel changes.
 7  A.   Again, I already quoted those portions from
 8    the government report.  Those are examples of other
 9    government reports, and I picked the ones that I
10    thought were the best descriptive of what published
11    government reports indicated about the river.
12  Q.   Do any of them use the terminology "major
13    channel changes"?
14  A.   I may have paraphrased what appeared in those
15    reports.  I don't really remember.  But, again, this is
16    only intended to be an Executive Summary.
17  Q.   These are your adjectives, in other words?
18  A.   They may very well be.  But, again, I'm not
19    citing a specific document.  It's an Executive Summary
20    and not intended to be specific to a particular
21    document.
22  Q.   Somewhere in your report, have you identified
23    each obstacle that blocked the channel of the Lower
24    Salt?
25  A.   No, I have not.  And, again, the answer is
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 1    the same.  This is a general summary; that there were
 2    documents that indicated that there were obstacles that
 3    blocked; notably, newspaper articles that talked about
 4    the difficulty that some of the boating parties had
 5    trying to get down the river.
 6  Q.   Can you identify the location of any obstacle
 7    in the Lower Salt River that blocked navigation?
 8  A.   I hate to keep falling back on this,
 9    Mr. Helm, but the fact of the matter is, is that I
10    simply pointed out what historical parties said about
11    the river.  So I cannot tell you where specific
12    obstacles were, except to the extent that historical
13    parties referred to blockage.
14  Q.   If they didn't tell you where it was, there's
15    no way to know if it really blocked the river or not?
16  A.   Or where it was located, that's correct.
17  Q.   Right.
18  A.   But I did tend to think that the historical
19    parties would not be making this up.
20  Q.   In arriving at your conclusion regarding the
21    navigability of the Salt, I take it that you considered
22    the commentaries about flooding?
23  A.   Did I consider them?
24  Q.   Yeah.
25  A.   Yes, I did.


Page 3935


 1  Q.   And they played a part in your determination
 2    that the river was not navigable?
 3  A.   A small part; but when considered in
 4    conjunction with all of the hundreds of other
 5    observations, it paints a very vivid picture of what
 6    the river was like.
 7  Q.   So it played a part in your decision?
 8  A.   Yes.
 9  Q.   On Page 4 you describe, in the top part of
10    the page, what you understand the Equal Footing
11    Doctrine to be; fair enough?
12  A.   Yes.
13  Q.   And if I understand it, you're stating that
14    the Equal Footing Doctrine means title to the Salt
15    River's bed depends upon whether the river was
16    susceptible or actually used for commercial navigation?
17  A.   Yes.
18  Q.   And as I understand your testimony, you've
19    done nothing to adjust your data or the commentaries of
20    other people that you rely on for ordinary and natural
21    condition of the river?
22  A.   I simply related what the historical parties
23    said or observed or wrote about the Salt River.
24  Q.   So that's a yes?
25  A.   I just answered your question.
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 1  Q.   I believe you discussed with Laurie, and I
 2    also have a question, about the list of items that you
 3    used to do your research?
 4  A.   Items?
 5  Q.   I don't know how to describe it.  Your
 6    computer searches.  You made up --
 7  A.   Oh, the search term list?
 8  Q.   Yeah, the search term list, for lack of a
 9    better description.
10  A.   Yes.
11  Q.   And you don't have that any longer; you
12    gave --
13  A.   No, I do not.
14  Q.   You gave it to your client?
15  A.   I only use the search term list in the
16    initial phases of the research, as I explained this
17    morning, as I picked the most obvious terms as I was
18    getting into the project.  So it wasn't even really a
19    formal term.
20        And to answer your question about the client
21    and me giving it, no, I did not give them any list, and
22    there is no list that exists anymore other than what
23    appears in this report.
24  Q.   Okay.  So you destroyed the list?
25  A.   No, I didn't destroy the list.  I simply put
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 1    it into the report.
 2  Q.   Well, where I do find it in the report?
 3  A.   It lists on Page 5 of the report, "Some of
 4    the terms most commonly used throughout the research
 5    were Salt, Granite Reef, Arizona Dam/Canal, navigation
 6    or navigable, irrigation, floods, Roosevelt,
 7    Consolidated Canal, Phoenix, Pima, Maricopa County,
 8    Apache Road and Tempe."
 9        These were just things that I kept in my mind
10    as I was going to different archives, as I explained
11    this morning, because different archives maintain their
12    own lists of keywords in different ways.  And so I kept
13    these terms in my mind, and when I looked at an
14    archive's list of finding aids, I would understand that
15    these were things that I might want to look at.
16  Q.   So the keyword list is just in your mind; it
17    was never written down anywhere?
18  A.   No.  It was in my mind and it's in the report
19    here.
20  Q.   To the extent that you remember it?
21  A.   Correct.
22  Q.   Did you use the terminology "Salt River"?
23  A.   You mean as one of the keywords?
24  Q.   Uh-huh.
25  A.   I believe it says so on Page 5.  You might
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 1    want to take a look and see.
 2  Q.   I'm looking at it.  I see "Salt," but I don't
 3    see "Salt River."
 4  A.   Well, "Salt" would include references to the
 5    Salt River, I think.
 6  Q.   It also would include references to the
 7    little white stuff, wouldn't it?
 8  A.   Well, yeah; but when you're looking in an
 9    archive, if you're a trained historian, you know what
10    to exclude, as well as what to include.
11  Q.   Now, all of the people that you've researched
12    and their commentary, is it fair to say that none of
13    them would have known the standard for navigability
14    that's being applied by the Commission?
15  A.   I think pretty much everybody in my report is
16    probably dead by now.
17  Q.   Well, no, I understand that; but I mean they
18    didn't know the Winkleman standard?
19  A.   No.  They didn't know -- as I said this
20    morning, in my testimony this morning, they did not
21    cite Winkleman, they did not cite Daniel Ball, they did
22    not cite the Utah case, they did not cite Montana PPL,
23    they did not cite the Rio Grande case.  None of them
24    cited any specific Court case defining navigability.
25  Q.   And their commentary is given that way,
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 1    without any caveat as to what kind of navigability
 2    they're referring to?
 3  A.   Yes.  They did not specify, other than what
 4    their commentary said.
 5  Q.   And you haven't tried to interpret their
 6    commentary to comply with Winkleman?
 7  A.   No.
 8  Q.   On Page 7 you talk about Mead and Schuyler,
 9    bottom of the page?
10  A.   I believe it's pronounced Schuyler.
11  Q.   Oh, okay.  I have no idea.
12  A.   Yeah, Elwood Mead and James Dix Schuyler,
13    S-C-H-U-Y-L-E-R.
14  Q.   The question I have regarding them is,
15    neither one of them saw the river when it was in its
16    natural and ordinary condition; fair?
17  A.   I think I've already answered that question
18    in multiple ways, and the people who are described in
19    my report describe the river as it existed at various
20    stages of diversion dams on the river.  So we seem to
21    be going around in circles and asking and answering the
22    same question over and over.
23  Q.   Well, we could be, but I've got to dot my I's
24    and cross my T's.  And if I understand what you're
25    saying to me right now, Mr. Mead saw the river in the
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 1    1920s?
 2  A.   Correct.
 3  Q.   After it's been completely diverted?
 4  A.   Well, again, those diversions were not
 5    year-round, day after day after day.  There was water
 6    that came down the river.  But he did observe the river
 7    after there were diversion dams.
 8  Q.   Do you know whether he saw the river with
 9    water in it or not?
10  A.   I don't know.
11  Q.   The same question for Mr. Schuyler.
12  A.   Schuyler.
13  Q.   Schuyler, all right.
14  A.   The same answer.
15  Q.   All of the surveys you've reviewed are
16    post-Winkleman time frame for determining the ordinary
17    and natural condition of the river, correct?
18  A.   Correct.  The earliest survey was 1868, which
19    was the Ingalls brother on the Lower Salt River,
20    Ingalls brothers.
21  Q.   Have you gotten around to reading Holt State
22    Bank yet?
23  A.   I don't even know what that is.
24  Q.   It's a case I've asked you about in every
25    time I've cross-examined you.
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 1  A.   Well, then, no, I have not read it.
 2  Q.   Okay.  Are you aware of any Arizona State
 3    Statute that requires the State Land Department, for
 4    lack of a better description, to not dispose of land
 5    underlying either navigable or nonnavigable rivers?
 6  A.   No, I am not aware of any such statutes.
 7  Q.   On Page 13 you talk about the use of your
 8    database?
 9  A.   At the top of Page 13?
10  Q.   Yeah.
11  A.   Yes.
12  Q.   And this may be where I get confused with
13    your word list.  The database is still in existence --
14  A.   Yes.
15  Q.   -- as far as you know?
16  A.   Yes.
17  Q.   Okay.  But you don't control it any longer?
18  A.   Oh, I do.  It's on my computer.
19  Q.   Oh, it's on your computer?
20  A.   Yes, and I also provided a copy of it to the
21    Salt River Project.
22  Q.   Okay.  And to the best of your knowledge,
23    that database has not been provided to any of the
24    people opposing the -- or arguing for the navigability
25    of the river?
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 1  A.   The database is a way in which I organize and
 2    track where my copies of my documents are and, also,
 3    where I abstract the key documents, and it's
 4    proprietary.  I have not provided it to anybody other
 5    than the Salt River Project and myself.
 6  Q.   Okay.  I understand you view it as
 7    proprietary; but my question was, it hasn't been
 8    provided to me or any other participant in these
 9    matters other than the Salt River Project, correct?
10  A.   Correct.
11  Q.   At the bottom of that page, you're talking
12    about preparing summaries of documents?
13  A.   Yes, this is -- basically, this is describing
14    how I entered the documents into my database.
15  Q.   Do those summaries still exist?
16  A.   They're part of the database.
17  Q.   So, once again, they haven't been provided to
18    either the Commission or any of the other parties in
19    this matter?
20  A.   That's correct.
21  Q.   Where was the 1868 survey done?
22  A.   That would be the Ingalls brothers' surveys?
23  Q.   Right.
24  A.   From the confluence with the Salt and Gila
25    all the way up to about where Granite Reef Dam is
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 1    today.
 2  Q.   Did any of those Ingalls surveys get
 3    resurveyed?
 4  A.   I'm not positive of that.
 5        Yes, they did.  The portion that we were
 6    discussing with Commissioner Allen with regard to the
 7    Chilson survey, the portion relating to the
 8    Pima-Maricopa Indian Reservation, they were resurveyed,
 9    the portion along the Indian Reservation boundary by
10    Chilson in 1887 and then by R.A. Farmer in 1910.  And
11    there may have been subsequent surveys that I'm aware
12    of, but because I was dealing largely with
13    pres-statehood, I didn't look at those.
14  Q.   Part of what you're concerned with in this
15    report are the manuals for the survey; fair enough?
16  A.   Yes.
17  Q.   And what I was curious about is why it was
18    important to know about the manuals before the first
19    survey was done in the area?
20  A.   Because the 1851 manual, which I did want to
21    say this morning and forgot to explain that, it says
22    "Instructions to the Surveyor General of Oregon," I
23    think it is.  Anyway, it has "Oregon" in the title.
24  Q.   Uh-huh.
25  A.   The reason for that is that at that
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 1    particular time, when that manual was written, most of
 2    the settlers who were coming west were heading for
 3    Oregon.  And so the thinking went that because there
 4    were going to be multiple surveyors doing work in what
 5    was called the Oregon country, which was not today the
 6    state of Oregon, but a much bigger geographic area,
 7    that this would be the standard for all of those
 8    surveyors in that area.
 9        That was the first manual that specified that
10    navigable bodies of water needed to be meandered on
11    both banks.
12        The 1855 manual maintained the same
13    instructions, or there may have been very slight
14    differences in wording, but I think it was almost
15    verbatim.  And the 1855 manual, in turn, with regard to
16    meandering navigable bodies of water, those
17    instructions were incorporated into the subsequent
18    manual, which did govern the initial Ingalls brothers'
19    surveys in 1868.
20        So it was important to show how these
21    provisions first started out in manuals and then were
22    carried through to the manual that governed the 1868
23    surveys.
24  Q.   But it's my understanding, and I could be
25    wrong, that each manual was a freestanding document of
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 1    its own?
 2  A.   Yes, but --
 3  Q.   They didn't incorporate the prior manual?
 4  A.   No, but they carried over very large portions
 5    of the previous manuals' wording in areas that the
 6    Surveyor General at the time didn't think warranted
 7    changing.
 8  Q.   Sure, I understand that some of the wording's
 9    identical.
10  A.   Yes, large portions of it.
11  Q.   But my point is, is that each one of those
12    manuals was freestanding and stood on its own?
13  A.   That was the intention, yes.
14  Q.   I didn't have to get the '68 manual, for
15    example, and say, whoop, I've got to have the '51
16    manual because '68 tells me to read '51?
17  A.   No, it was freestanding.  '68 would have told
18    the surveyor everything that he needed to know --
19  Q.   To do his job?
20  A.   -- to do his job.
21  Q.   On Page 20 --
22  A.   Okay.
23  Q.   -- you're talking about the first legislation
24    that talks about navigability?
25  A.   Yeah.  About halfway down the page?
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 1  Q.   Right, uh-huh.
 2  A.   Uh-huh.
 3  Q.   And my question to you, as we sit here today,
 4    is there any law that you're aware of that defines
 5    navigability?
 6  A.   I think I answered that this morning.  No,
 7    there is not.  There are Court decisions that do, such
 8    as Daniel Ball; but I don't think there's a Federal
 9    Statute that defines it.
10        Let me back up and clarify that.  There is
11    the first Federal Statute that is cited in my report,
12    which is the 1796 law; but I'm unaware of any
13    subsequent Federal laws.
14  Q.   That's what I'm referring to.
15  A.   Okay.
16  Q.   On Page 22 you bring out that wonderful term
17    "well-defined natural artery of internal
18    communication," and I would like you to give me your
19    definition of what that means.
20  A.   I have found nowhere where that phrase was
21    specifically defined.  I have always understood it to
22    mean based upon where one bank meanders were done, and
23    this particular phrase related to one bank meanders
24    where the waterway was a well-defined artery of
25    internal communication.  I've always interpreted that
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 1    to mean where there was a trail or a road that ran
 2    somewhere near the body of water, that the Federal
 3    Government felt ought to be identified for the purposes
 4    of people traveling in that region.
 5  Q.   Page 25, you have a quote in there that ends
 6    with "three chains."  How long is 3 chains, for us
 7    people who just work in feet?
 8  A.   I think it's 198 feet, 66 feet per chain, as
 9    I recall.  In fact, that's what it says on Page 25 of
10    my report.
11  Q.   The question that I have with respect to that
12    is, are you aware if any part of the Lower Salt River
13    is wider than 3 chains?
14  A.   I don't believe it is.  There are portions on
15    the Gila that are, but not on the Lower Salt.
16  Q.   Okay.  See if I've got this right.  After the
17    1890 instructions, a survey could have double meanders
18    for 3 chains --
19  A.   3 chains or --
20  Q.   -- and navigability, or navigability?
21  A.   Both bank meanders would occur after 1890 if
22    the river was navigable or if it was nonnavigable and
23    over 3 chains wide.
24  Q.   Okay.  On Page 26 you're talking about the
25    1894 manual throwing in the terminology "shallow
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 1    streams," just above Number 7?
 2  A.   Yes, I see that.
 3  Q.   Did they define what a shallow stream was?
 4  A.   No.
 5  Q.   So you don't have any idea what they meant by
 6    "shallow stream"?
 7  A.   No.
 8  Q.   Are you aware if there were any provisions in
 9    the instructions for dry years, for lack of a better
10    description; in other words, a shallow stream might not
11    really be shallow in nine out of ten years, but in the
12    tenth year we have a drought?
13  A.   I have read all of these manuals from cover
14    to cover, and to the best of my recollection, although
15    albeit this is 20 years ago now, to the best of my
16    recollection, there was no reference whatsoever as to
17    whether it was a dry year or wet year.
18  Q.   Page 27, just below the quote, you tell us
19    what you think the manual meant.  Do you see that?
20  A.   Yes.
21  Q.   And I'm curious how you take that quote above
22    and get that interpretation?
23  A.   This is just a paraphrasing of what's in the
24    quote.  It was directions that were in the 1902 manual
25    pointing out that surveyors had improperly been using
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 1    the terminology "meander" when they were not referring
 2    necessarily to a navigable body of water.  And so I'm
 3    just paraphrasing what I understood the block quote to
 4    mean.
 5  Q.   So this is your legal opinion of what that
 6    block quote means?
 7  A.   No, it's my historian's opinion.  I'm not an
 8    attorney.
 9  Q.   That block quote doesn't mention the word
10    "states" anywhere, does it?
11  A.   No, it does not.
12  Q.   When you get to those '94 instructions, is it
13    my understanding now that we can have meanders for
14    rivers that are less than 3 chains wide also, if
15    they're fast?  The 1902 manual?
16  A.   Oh.  You said the 1894 manual.
17  Q.   I'm sorry.
18  A.   And what's your question, again?
19  Q.   That now there's three ways a double meander
20    can occur?
21  A.   That's correct.
22  Q.   Okay.  And the third one is for streams that
23    are less than 3 chains wide, but are deep and swift?
24  A.   Correct.  And as I explained this morning,
25    the reason for the meandering, either of navigable
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 1    waterways or for nonnavigable waterways over 3 chains
 2    wide or, in this case, less than 3 chains, but are deep
 3    and swift and dangerous, the principal reason for
 4    meandering them was so that the title to these streams
 5    would not be handed out to homesteaders, either because
 6    of navigability or because the land would not be
 7    suitable for agricultural purposes.
 8  Q.   Page 29.
 9  A.   Okay.
10  Q.   You're talking about Ingalls?
11  A.   Okay.
12  Q.   And stating that he followed the '51 and '55
13    manuals, as modified by the '64 instructions?
14  A.   Correct.
15  Q.   Okay.  How do you know he followed those?
16    Did he say it anywhere in anything he wrote?
17  A.   In the contracts, and I have looked at all
18    the contracts of these surveyors, they were similar to
19    what we saw in the Chilson contract, which was that
20    there was boilerplate language that would say you will
21    follow the manual as you carry out your survey.
22        And since Chilson was doing the survey, the
23    brothers, in 1868, they would have been following the
24    1864 manual, which included the language from 1851 and
25    1855.
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 1  Q.   Okay.  So your premise for this is the
 2    assumption that they followed those manuals because it
 3    told them to in boilerplate in their contract?
 4  A.   Correct.
 5  Q.   You don't, as a fact, know whether they did
 6    follow those or not?
 7  A.   They swore under oath at the end of their
 8    field notes that they had followed those instructions.
 9    If you look at the field notes, there is always a
10    section, once they have completed a township survey,
11    where they and their deputy surveyors all swear under
12    oath that they followed the instructions of the
13    appropriate either special instructions or manual to do
14    their survey.
15  Q.   And everybody signed that so they could get
16    paid, right?
17  A.   Well, they signed it.  I'm assuming that part
18    of the motivation was to get paid, but I also assume, I
19    think, if they wanted to get further surveying work,
20    that they would be carrying out the work to the best of
21    their ability.
22  Q.   And there are numerous cases that have been
23    disclosed where the manuals weren't followed, aren't
24    there?
25  A.   I don't know whether it's numerous, but none
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 1    of them apply to the Salt River area.
 2  Q.   That's your assumption?
 3  A.   Because I haven't seen any reference to them.
 4  Q.   And so you make that assumption?
 5  A.   I would have run across -- if there had been
 6    disputed surveys, I would have run across them.
 7  Q.   For the surveys that you did review, did you
 8    attempt to find the flow records for the period of the
 9    survey on the Salt River?
10  A.   No.  I reviewed all of the surveys that were
11    done of the Salt River area, but I did not look at any
12    flow records relating to when those surveys were done.
13  Q.   So we don't know whether it's a dry year or
14    wet year or anything like that, right?
15  A.   Well, other people may know, but I don't.
16  Q.   Well, this is my point.  I'm not talking
17    about the other people.  I'm asking you.  You didn't do
18    anything to check that the surveys that you were
19    relying on were done in a wet year, a flood, a drought,
20    or anything like that?
21  A.   No, I did not.
22  Q.   Page 32, right above Number 3.  You've got a
23    missing acre there, right?
24  A.   Where are you?
25  Q.   Footnote 23, right above that.
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 1        "Had the missing land been due to
 2    navigability --"
 3  A.   Oh.  Yes, that's correct.
 4  Q.   Is this you speculating on the missing land,
 5    on why?
 6  A.   That's me speculating, yes.  I think it was
 7    simply a typographic error.
 8  Q.   On Page 35?
 9        CHAIRMAN NOBLE: Oh, that's really good.
10    That's a three-page jump.
11        MR. HELM: I'm rolling.
12        CHAIRMAN NOBLE: Great.
13        MR. SLADE: Rolling like a cow.
14        THE WITNESS: Okay, I'm at Page 35.
15        BY MR. HELM: 
16  Q.   Okay.  At the bottom where it says "Note."
17  A.   Yes, I see that.
18  Q.   How does that indicate nonnavigability?
19        COMMISSIONER ALLEN: Question.
20        CHAIRMAN NOBLE: Sure.
21        COMMISSIONER ALLEN: How can you -- what
22    is the quote?
23        BY MR. HELM: 
24  Q.   Oh, all right.  Let me go back to it.
25  A.   Would you like me to read it?
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 1  Q.   "Note - land on line bet secs 16 & 21 sandy -
 2    subject to overflow and unfit for cultivation a large
 3    portion of it being washed or shifted about every
 4    season more or less."
 5  A.   This probably also addresses some of the
 6    points that were raised earlier in my cross-exam.  To
 7    me, that indicates that the channel changed every
 8    season and that the land periodically flooded, to some
 9    extent or another, and that it would have been
10    difficult to move boats through that area due to those
11    characteristics.
12  Q.   So that's your interpretation of that note?
13  A.   Yes, that's what my interpretation says.
14  Q.   Moving to Page 36, the quote that you have
15    there.
16  A.   At the top of the page?
17  Q.   It starts "Salt River separates into two
18    channels called North and South Channels."
19  A.   Yes, I see that.
20  Q.   Okay.  How does that indicate navigability or
21    not navigability?
22  A.   Like the last quote -- well, the quote, for
23    the benefit of the Commissioners, I'll read it.
24        "Salt River separates in two channels called
25    North and South Channels with numerous sloughs running
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 1    from one to the other runs through a loose sandy," and
 2    then there's a illegible world, "in the middle of the
 3    township from East to west - It is continually washing
 4    away and changing course.  This Township is made
 5    fractional in consequence of the land between the North
 6    and South channels being sandy and constantly washed
 7    and shifted by the river and unfit for cultivation."
 8        And my answer is the same as the previous
 9    quote that we discussed.  To me, it sounds like it
10    would have been very difficult to regularly and
11    reliably have a boat go through this area.
12  Q.   Page 38, bottom of the page, you state "No
13    meander lines are shown on the plat, and no meander
14    data appear in the margins.  Further suggesting that
15    the Salt was not considered navigable are irrigation
16    canals described in the field notes.  Water diverted
17    from the river to serve farmlands, of course, could
18    deplete supplies necessary to maintain navigability,
19    but other historical documentary evidence to be
20    discussed later in the report indicates no objections
21    were made to such diversions."
22        As I would understand what you're giving me
23    with that quote is that you didn't make any adjustments
24    for any of the diversions that occurred on the Salt
25    River in doing your report?
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 1  A.   That's not what this passage says.  This
 2    passage says that the Ingalls brothers' survey -- no,
 3    not the Ingalls brothers.  The survey that we're
 4    discussing here recognized the water was being
 5    diverted.
 6  Q.   Correctly.  And so what this is evidencing is
 7    that you are relying on surveys of areas where the
 8    water was diverted --
 9  A.   Correct.  Yes.
10  Q.   -- to establish that the river is not
11    navigable?  Have I got that right?
12  A.   To convey what the characteristics of the
13    river were at the time of that survey.
14  Q.   On Page 39, top of the page, you're talking
15    about roads?
16  A.   Yes.
17  Q.   And I take it that the existence of roads
18    near the rivers played a part in your determination of
19    navigability?
20  A.   Only a very small part, because as I've
21    discussed earlier, and I don't remember whether it was
22    my direct or cross, there are certainly roads that
23    parallel navigable rivers.  But in this particular
24    case, the presence of the roads would seem to have
25    indicated to me, given the evidence that indicated that
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 1    the Salt River was not navigable, that the roads were
 2    the principal means of carrying goods and people
 3    through the Salt River Valley.
 4  Q.   So, again, you, at least in this event,
 5    considered the existence of these roads as indicative
 6    of the river not being navigable, to some degree?
 7  A.   Yes.
 8  Q.   That's a yes?
 9  A.   Very small degree.
10  Q.   Several places you've talked about changing
11    channels.  We've talked about it a couple of times in
12    the earlier quotes that we've talked about; fair?
13  A.   Yes.
14  Q.   Okay.  Is it your position that because a
15    channel changes in a river, that makes the river not
16    navigable?
17  A.   No.  It's one of many characteristics that
18    would be considered in terms of whether a historical
19    party would consider the river to be navigable.
20  Q.   Okay.  And my point is, in making your
21    judgment, did the fact that there were channel changes
22    in the river lead, in some part, to your determination
23    that the river was not navigable?
24  A.   I think it was the historical parties that
25    considered the changing channels making it difficult to
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 1    navigate, and that's why we don't see a lot of evidence
 2    from historical parties that the river was regularly or
 3    reliably navigated.  I'm saying it's one of the
 4    characteristics recounted by the historical parties
 5    that, in my view, explains why historical parties did
 6    not use the river regularly and reliably.
 7  Q.   So in terms of your decision that the river
 8    is not navigable, that change in channel impact played
 9    a part in the decision?
10  A.   It played a part in the decision by the
11    historical parties not to use it regularly and
12    reliably.  And then when considered in conjunction with
13    all the hundreds of other pieces of historical
14    evidence, led to my ultimate conclusion that the
15    historical parties, over a wide range of time and in
16    many circumstances, did not regularly or reliably view
17    the river as navigated or susceptible to navigation.
18  Q.   Page 43, below the map, you seem to indicate
19    that the land between the two channels means that the
20    river is not navigable.  Do I understand that
21    correctly?
22  A.   The same answer that I gave before.  It's one
23    of many characteristics that historical parties would
24    have considered in their decision about whether to
25    regularly or reliably boat the river.
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 1  Q.   And you considered it, and it went into your
 2    opinion?
 3  A.   As I just said a moment ago, in relation to
 4    hundreds of other examples of what historical parties
 5    thought about the river; not in and of itself as one
 6    particular piece of evidence, but in conjunction with
 7    hundreds of other historical pieces of evidence.
 8  Q.   It led to the conclusion, to your conclusion,
 9    that it's not navigable?
10  A.   That the historical parties reached that
11    conclusion, and I agree with it.
12  Q.   Page 44 you're talking about the Ingalls
13    surveys and their triangulation?
14  A.   Yes.
15  Q.   Did any of the distances triangulated exceed
16    3 chains?
17  A.   I don't know.  And I think this probably
18    answers the question that came up this morning in my
19    cross-exam.  According to what I've written here, they
20    did establish witness posts on both banks of the river.
21    There was some question about whether they did or
22    didn't, and clearly here they did.  But if they had
23    referenced the 3 chains, I would have certainly put it
24    in.  But the distance across is listed in the field
25    notes.  I just don't know what the distance was.
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 1  Q.   And you don't recall whether any of them were
 2    in excess of 3 chains?
 3  A.   I don't believe any of them were anywhere
 4    where the Ingalls brothers did surveys.  I think you
 5    asked that question earlier.
 6  Q.   I don't think I did with respect to
 7    triangulation.
 8  A.   Well, you did ask the question about whether
 9    anywhere on the Lower Salt was 3 chains or more wide.
10  Q.   At the bottom of that same page, you're
11    talking about shifts in the bed again.  Do you see
12    that?
13  A.   Yes, I do.
14  Q.   And I take it that bed shifting was another
15    one of your thousands of indicators that the river was
16    not navigable?
17  A.   The same answer that I gave before.
18        CHAIRMAN NOBLE: Mr. Helm, would it be
19    all right if we took a break?
20        MR. HELM: We sure can.
21        CHAIRMAN NOBLE: Thank you very much.
22    Let's break for 15, back at 3:00.
23        (A recess was taken from 2:45 p.m. to
24        3:01 p.m.)
25        CHAIRMAN NOBLE: Okay, let's do it.
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 1        BY MR. HELM: 
 2  Q.   Page 47, top of the page, you have a quote,
 3    and as part of that quote, it says -- and it's talking
 4    about the river. -- "It is fordable during six or seven
 5    months of the year in section 29 at the crossing of
 6    Fort McDowell & Maricopa Wells Road."
 7        Do you see that?
 8  A.   Yes.
 9  Q.   Okay.  Does that indicate to you that for
10    five or six months of the year it was not fordable, too
11    deep?
12  A.   I just quoted what Ingalls put in his field
13    notes.
14  Q.   Okay.  But would that be a fair reading of
15    that?
16  A.   That's apparently what Ingalls thought.
17  Q.   Okay.  And from your perspective, if a --
18    does a river have to be usable all year long to be
19    navigable?
20  A.   I think we've answered that question before.
21    It depends on what kind of products you might want to
22    bring down the river and whether it was adequate to
23    maintain a living.
24  Q.   So is that a yes or a no or a maybe?
25  A.   It depends on the parties bringing the
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 1    materials up or down the river.
 2  Q.   On Page 48, at the top of the page, you
 3    indicate that channel changes suggest difficulty for
 4    navigation.  Do you see that?
 5  A.   Yes.
 6  Q.   Why?
 7  A.   I think I've answered that question before;
 8    that historical parties might have found it difficult
 9    to bring a boat through that region.
10  Q.   The Mississippi changes all the time, doesn't
11    it?
12  A.   But this is -- we're not talking about the
13    Mississippi here.  We're talking about the Salt River.
14  Q.   On Page 48 you reference some resurveys and
15    stuff?
16  A.   Yes.
17  Q.   All of those were done after the river was
18    completely diverted, weren't they?
19  A.   I don't know if it was completely diverted,
20    but they were done after.  And these surveys, by the
21    way, were done in the vicinity of Fort McDowell, and
22    most of the diversions were downstream from there.
23    These were the surveys that we talked about, that I
24    explained to Commissioner Allen were for the southern
25    boundary of the Pima-Maricopa Indian Reservation.
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 1  Q.   When they finished Roosevelt Dam, did that
 2    completely divert the river?
 3  A.   Yes.  And Roosevelt Dam was completed at
 4    about the time of the second of the resurveys I discuss
 5    here, which is 1910.
 6  Q.   When Farmer did his resurvey, was Roosevelt
 7    done?
 8  A.   Yes, it was.
 9  Q.   Page 52.
10  A.   Okay.
11  Q.   Farmer wrote that it's 3.8 chains to the
12    middle.  Do I understand that to mean that it's
13    200-and-something feet?
14  A.   I don't know.  That's just what he said.
15  Q.   Okay.  Well, that would have been a place
16    where we would have had double meanders, right?
17  A.   He was not -- I guess that would have been
18    the case, and -- but it does indicate that there's no
19    water in the river here at that particular time.
20  Q.   Does that matter?
21  A.   I don't know.  But he also was carrying out
22    the meander for the purpose of defining the Salt River
23    Indian Reservation and had special instructions like
24    Chilson's, by my recollection.
25  Q.   Did one of them say don't double meander if
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 1    the manual calls for it?
 2  A.   I don't know.  I haven't looked at that
 3    contract in a long time.  But his purpose was to define
 4    the Salt River Indian Reservation boundary.
 5  Q.   And so because that was his purpose, he was
 6    justified in disregarding the manual?
 7  A.   I could also point out here that in this
 8    section of the river, under the Ingalls survey, there
 9    was a very large island in the middle of the river, and
10    what he may have been identifying here is the middle of
11    the island, which he was attempting to define as the
12    southern boundary of the Indian Reservation.  But I
13    don't know for sure.  I just know what he said.
14  Q.   That's your speculation?
15  A.   Well, it's what he said.  I'm just attempting
16    to figure out what it was he was doing, and since there
17    was a large island, he may very well have included --
18    he may have been measuring the 3.8 chains covering not
19    only the two channels of the Salt River, but also the
20    island.
21  Q.   Well, he said it was to the middle of the
22    river, though, didn't he?
23  A.   Well, but it was in the middle of the island
24    in the middle of the river.
25  Q.   Okay.
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 1        EXAMINATION BY COMMISSIONER ALLEN
 2        COMMISSIONER ALLEN: Now, if you go to
 3    Page 5 of the Solicitor's opinion --
 4        THE WITNESS: Okay.  I don't have a copy
 5    of that with me.
 6        COMMISSIONER ALLEN: Is there any spot
 7    on there where the north or the south channel is not
 8    more than 3 chains wide separately?
 9        THE WITNESS: It looks like most of
10    them.
11        COMMISSIONER ALLEN: All of them.
12        THE WITNESS: All of them except the
13    north channel between Sections 3 and 4.
14    
15        CROSS-EXAMINATION (CONTINUED)
16        BY MR. HELM: 
17  Q.   So do I understand what's going on here, that
18    at least somewhere in the Salt you missed the idea of
19    it being at least 3 chains wide?
20  A.   Not -- to Ingalls, that would not have made
21    any difference in terms of his meandering or not
22    meandering, because the 3 chains wide requirement did
23    not apply to them.
24        The subsequent resurvey for Chilson was
25    clearly to identify the boundary, and the resurvey for
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 1    Farmer was also to identify the boundary.  But as the
 2    Solicitor's opinion indicated, evidently both of those
 3    channels were more than 3 chains wide.
 4  Q.   And you missed that?
 5  A.   I missed that.
 6        Well, I didn't miss it to the extent that I
 7    identified for Farmer that it was 3.8 chains to the
 8    middle of the channel.
 9  Q.   You just missed it in your testimony here?
10  A.   Yes.
11  Q.   Page 55, you're starting to talk about
12    subsequent mapping by the Geological Survey?
13  A.   Yes.
14  Q.   Okay.  And you refer to it taking place
15    between 1904 and 1913?
16  A.   Correct.
17  Q.   For all practical purposes, the river was
18    completely diverted in that time frame, wasn't it?
19  A.   At certain periods of time; not every single
20    day.
21  Q.   Did you check whether they were doing their
22    mapping when it was a dry river or a wet river?
23  A.   I don't remember.  The left-hand corners of
24    those maps identify the year in which the actual survey
25    was done that led to the drawing of the map.  The years
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 1    that I have here are the years that the maps were
 2    actually printed, which are typically one or two years
 3    after the actual survey work is done.
 4        But U.S. Geological Survey topographic maps
 5    identify features on the ground as they exist at the
 6    time the survey was done.  So other than that, I can't
 7    answer anything more about it.
 8  Q.   Okay.  And I guess your answer is, no, I did
 9    not check to see if the river was flowing when the
10    survey was done?
11  A.   I just provided you with the answer; that --
12  Q.   I didn't get it.
13  A.   -- I don't know what they did in terms of
14    whether it was flowing or not.
15  Q.   Because you didn't check the issue, right?
16  A.   No.  I was not there with them.
17  Q.   Do you know if the Geological Survey, when it
18    was doing its mapping, made any adjustments for the
19    fact that the river might not be flowing all the time?
20  A.   I know for intermittent streams they used a
21    dashed blue line, and for other streams they used a
22    solid blue line; but I don't recall how they
23    characterized the river at this point, and I guess it
24    would have depended on how they saw -- what time of
25    year and how they saw it.
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 1  Q.   You don't recall whether they did dashed or
 2    solid?
 3  A.   No, I don't.
 4  Q.   On I believe it's the next page -- let me
 5    check.  Yeah, 56.
 6  A.   Okay.
 7  Q.   You're suggesting that we compare General
 8    Land Office maps to the Geological Survey's maps, and
 9    that will tell us how the river changed over time?
10  A.   That statement indicates what I did do with
11    regard to making those Salt River Project cartographic
12    maps, in terms of establishing where the channels of
13    the river were, both when the topographic maps were
14    done, as well as when the GLO survey maps were done.
15        So we could -- GLO -- I'm sorry.  Salt River
16    Project Cartographics, using GIS technology, which I
17    don't know what that is, because I'm not a
18    cartographer, they basically took the two different
19    maps and overlaid them and then created a map that had
20    one shade of blue showing where the river was in 1868
21    when the Ingalls were there and then another shade of
22    blue showing where the river was when the various
23    topographic maps were done, I guess about 40 years
24    later.
25  Q.   I think you probably answered the question in
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 1    your thing, but you're trained as a cartographer?
 2  A.   No, I am not.
 3  Q.   And all of the maps that you are comparing in
 4    that portion of your report were done significantly
 5    after the river had been diverted?
 6  A.   Well, the Ingalls maps were the ones that
 7    were the GLO plats, and the river was not significantly
 8    depleted then.  That was 1868.  And there was the
 9    Swilling Ditch, I believe, but I don't think any other
10    diversions were on the river.
11        The USGS topo maps were completed when there
12    were substantial diversions from the river.
13  Q.   That's what I'm -- why I'm using the -- this
14    is what you're comparing?
15  A.   Comparing the two, correct.
16  Q.   Right.
17  A.   Yes.
18        MR. SPARKS: Pardon me, Counsel, but I
19    think we've lost your mike again.
20        MR. HELM: One, two, three.  It's
21    off?
22        (A brief recess was taken.)
23        MR. SPARKS: I apologize, Counsel, but
24    thank you.
25        MR. HELM: You're welcome.
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 1        BY MR. HELM: 
 2  Q.   Page 61.
 3  A.   Okay.
 4  Q.   You're suggesting that we compare
 5    homesteading information to these two sets of maps that
 6    we've been talking about?
 7  A.   The homesteading information is overlain on
 8    the combined sets of maps which were created by Salt
 9    River Cartographics.
10  Q.   And does this assume that the flow during the
11    four decades remains the same?
12  A.   I tried to compensate for that by using the
13    Ingalls brothers' surveys, which was 1868, and with the
14    awareness that the USGS topos were done after many
15    diversions had been established, I included those
16    because the diversions themselves may have affected
17    where the channels were of the river.  So I used both
18    sets of maps.
19  Q.   Do you know if the USGS maps for the early
20    1900s were adjusted for the diversions?
21  A.   I don't know the answer to that.
22  Q.   Were the State patent maps done from the
23    1900s USGS maps?
24  A.   The State patent maps?
25  Q.   Uh-huh.
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 1  A.   I'd have to look and see.
 2        The State patent maps appear to use both the
 3    GLO 1868 Ingalls maps, as well as the USGS topo maps;
 4    but because the State patents themselves were located
 5    largely in an area above -- it appears they mostly were
 6    done in relation to the USGS maps, but I can't read
 7    this without the blowups.  So I can add the blowup of
 8    the State patent maps to the Federal patent maps, if
 9    you like.
10  Q.   That would be wonderful.
11  A.   Sure.
12        THE WITNESS: Mr. McGinnis?
13        MR. MCGINNIS: Which figures were those?
14    Just so we get them right.
15        THE WITNESS: This would be Figure 27 in
16    my report, the State patent map, overall map.
17        MR. MCGINNIS: We can do that.
18        THE WITNESS: Figure 27 on Page 109.
19        COMMISSIONER ALLEN: Should that be
20    listed as an exhibit?
21        DIRECTOR MEHNERT: It will be part of
22    Exhibit C050, with a different Part number, correct?
23        MR. MCGINNIS: Yeah, I assume we would
24    just submit the tiff file as one exhibit.
25        DIRECTOR MEHNERT: Right.  I'm sorry.
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 1        MR. HELM: That's fine with me, if he
 2    just wants to use whatever the number is.
 3        DIRECTOR MEHNERT: It will be just a
 4    different Part number on the exhibit that are already
 5    submitted.
 6        COMMISSIONER ALLEN: Will we see those?
 7        DIRECTOR MEHNERT: Huh?
 8        COMMISSIONER ALLEN: Will we see those?
 9        DIRECTOR MEHNERT: You'll get copies of
10    them.
11        COMMISSIONER ALLEN: Okay.
12        DIRECTOR MEHNERT: You'll probably get
13    CDs.  Yeah, CDs with them.
14        BY MR. HELM: 
15  Q.   You're going to have both the State and the
16    Federal maps, with their dates on them now, is what
17    we're basically saying?
18  A.   Yeah.  Right, because the print is too small
19    on the reproduction in the report.
20  Q.   Right.  Us old guys can't read real well.
21  A.   Yeah, even for us younger guys, it's tough to
22    read them.
23  Q.   I've got to ask this question.  On Page 67,
24    tell me what the dark gray indicates.  Do you see where
25    I'm talking, in the middle of the river?
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 1  A.   Yeah, I do.
 2        I don't know, to answer your question.  It
 3    may become evident when we blow these up from tiff
 4    files.  I'm not sure.
 5  Q.   Okay.  It's not a swamp or something?
 6  A.   No.  No.
 7  Q.   In your Federal Patents and Salt River
 8    Potential Navigability section, which starts on
 9    Page 72 --
10  A.   72 is a map.
11  Q.   73.  I'm sorry.
12  A.   Okay.
13  Q.   There are what I, at least, consider to be
14    some legal assumptions in there, and I'm wondering if
15    you had any advice with respect to those patents, or
16    are these just a historian's assumption?
17  A.   And what are the assumptions?
18  Q.   Okay.  "Each patent indicates the total
19    amount of land awarded by the United States.  If the
20    Salt River flowed through the parcel and was navigable,
21    federal officials would not have granted title to the
22    bed..."
23        "Federal officials would not have granted
24    title to the bed" is a legal assumption, in my view.
25  A.   Well, I think it's also a historical
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 1    assumption based on my understanding of the patenting
 2    process and navigable rivers.  I'm reaching that
 3    conclusion as a historian, not as an attorney.
 4  Q.   That's what I'm asking.
 5  A.   Yes, as a historian.
 6  Q.   And as a historian, what specifically can you
 7    point me to that supports federal officials would not
 8    have granted title to the bed?
 9  A.   The fact that they didn't here; or that they
10    did, rather.
11  Q.   Are you aware of cases where they did grant
12    title to the bed of a river?
13  A.   They didn't in relation to the Salt River.
14    You mean a navigable river?
15  Q.   Yeah.
16  A.   No, I'm not aware of such cases.
17  Q.   So your, what I consider to be, legal
18    conclusion and you consider to be consider to be a
19    historical conclusion is not based on any actual law
20    that you can point to?
21  A.   I have done no legal research on this.
22  Q.   Or historical research?
23  A.   I'm reaching what I think is a reasonable
24    conclusion for a historian based on the historical
25    evidence.
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 1  Q.   And I assume it's fair to say you're not
 2    aware of any cases that, in the event the Federal
 3    Government conveyed land underlying a navigable river
 4    to an individual, that would confirm the ownership of
 5    that land in the individual?
 6  A.   I've done no research on that other than what
 7    appears in this report with regard to the Salt River,
 8    which was not navigable.
 9  Q.   You had some discussions about government
10    lots --
11  A.   Correct.
12  Q.   -- for lands next to the river?
13  A.   Correct.
14  Q.   Have you seen any maps or patents that label
15    lands next to a river kept by the government to be a
16    government lot?
17  A.   I don't understand your question.
18  Q.   You've testified that the land below the mean
19    high water mark, I guess, or whatever, would be labeled
20    a government lot on a navigable river?
21  A.   Yes, correct, because it would be an
22    irregularly shaped parcel and would not be capable of
23    being defined by the southeast quarter of the northwest
24    half, that kind of language.
25  Q.   Right.  And I'm just wanting to know if you
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 1    can give me any examples where that took place that
 2    you've seen?
 3  A.   Somewhere other than the Salt River?
 4  Q.   Well, obviously, because that's not on the
 5    Salt, right?
 6  A.   Right.  I'm basing that on having read the
 7    surveyors' manual and about the creation of government
 8    lots adjacent to navigable waterways, and that is how
 9    the survey manuals describe what would happen to those
10    parcels.
11  Q.   Have you seen any parcel like that on the
12    Colorado River?
13  A.   I was not asked to look into the Colorado
14    River.
15  Q.   So you have never seen any examples where a
16    government lot was created; fair?
17  A.   None that I can talk about here that aren't
18    confidential.
19  Q.   Okay.  The government lot surveying, was that
20    in the early manuals, the '51?
21  A.   I don't remember where that was explained.
22  Q.   Would you expect, since the Colorado was
23    navigable from an early time, that in surveying the
24    Colorado, you would find these kinds of government
25    lots?
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 1  A.   I would imagine so, but I don't know for
 2    sure.  I can give you -- actually, I thought of an
 3    example that is not confidential that I can give you.
 4  Q.   All right.
 5  A.   Throughout the American West large portions
 6    of marshy and swamp and overflowed lands were
 7    authorized under the 1850 Arkansas Act, which was later
 8    expanded to cover all western states, or most of them.
 9    Those lands were authorized to be given to the States
10    on the condition that the States drained them and made
11    them suitable for farming.
12        And the States approached that in different
13    ways in different areas, but because the swamplands
14    were going to be segregated out from the public domain
15    in general, they had to survey the boundaries of the
16    swamplands, and the boundaries of those swamplands did
17    create government lots, and I have seen many of those
18    types of government lots adjacent to a meander line
19    along a swamp and overflowed area.
20  Q.   But you've never seen any with relation to a
21    navigable river like the Colorado?
22  A.   No, I have not seen that.
23  Q.   If Federal law provides that no patent
24    transfers water under a navigable river unless the
25    patent states that, why would it be necessary or why do


Page 3978


 1    you conclude that because the patents don't say
 2    anything about land that's navigable on the Salt River,
 3    it means that they considered the river not navigable?
 4  A.   I'm not sure I understand your question.
 5  Q.   I'm not sure I do either, so let me try it
 6    again.
 7        Assume that Federal law establishes that no
 8    patent granted to anyone adjacent to a navigable river
 9    conveys any land under the river.
10  A.   Okay.
11  Q.   Okay?  If that's the case, why would
12    government officials state in the patent that they were
13    reserving the navigable river?
14  A.   Because the patent would describe -- and I'm
15    still -- I'm trying not to get this confused.  Because
16    the patent would describe the land being granted to the
17    patentee as being a government lot being defined by,
18    and then it would give, where it was possible, the
19    section lines, and then otherwise it would refer to the
20    meander line along the navigable waterway as one of the
21    borders of the government lot.
22  Q.   Legally speaking -- well, I shouldn't say
23    legally speaking.
24        If, in fact, that is the law, that no
25    conveyance of navigable water is granted, even if the
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 1    deed describes it, there would be no need to have to
 2    make those notations, would there?
 3  A.   That's a hypothetical and, also, a legal
 4    question, and for both reasons I can't answer it.
 5  Q.   You didn't look into whether that's the law?
 6  A.   No, I did not.
 7  Q.   You would agree that at some point, if the
 8    Salt River was navigable, it became nonnavigable by
 9    virtue of the diversions; fair?
10  A.   I would say that the diversions would have
11    had an impact on its navigability if it was navigable.
12  Q.   Sure.
13  A.   And I can't say for sure whether that would
14    have made it totally unnavigable, and I certainly don't
15    want to attempt to reach a legal conclusion about any
16    of that.
17  Q.   At any rate, the diversions dried it up for
18    periods of time; fair?
19  A.   But not consistently.
20  Q.   Okay.
21  A.   Depending on the needs of the water users.
22  Q.   If your eyes of the beholder theory is
23    correct, why would a government official reserve land
24    in the river when it's a dry river?
25  A.   They didn't reserve land in the river.  I
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 1    think that's the point of my patent discussion.
 2  Q.   But my point is, and if it was dry, they
 3    wouldn't think it was navigable, would they?
 4  A.   Well, they would be looking at it from the
 5    perspective of when the surveys were done, and large
 6    portions of the surveys were done by the Ingalls
 7    brothers, which then governed the patenting process for
 8    many of the patents that were issued along the river.
 9  Q.   How long did the patenting process go on in
10    Arizona?
11  A.   Oh, it -- I believe it went -- the bulk of
12    the ones along the Salt River were well before
13    statehood.  And, you know, unlike what was described in
14    my report and discussed this morning, many of those
15    early patents were pre-1890s, some dating back to the
16    1860s, and they would have been relying on the Ingalls
17    survey, which did not identify the river as being
18    navigable.
19  Q.   Okay.  Now, my question was, how long did the
20    patenting process go on?
21  A.   Into the 20th century, I believe.
22  Q.   On Page 78 you're talking about
23    Mr. Gonzales's patent, and I believe it's a State
24    patent, down at the bottom of the page?
25  A.   Page 78?
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 1  Q.   Yeah.
 2  A.   No, this is a Federal patent.
 3  Q.   Gonzales was a Federal patent?
 4  A.   Yes.
 5  Q.   If Arizona didn't know that the river was
 6    navigable, why would it have made a claim when Gonzales
 7    got its patent?
 8  A.   I don't think it says that Arizona made a
 9    claim.
10  Q.   I understand.  And I'm saying if they didn't
11    know the river was navigable, why would they have --
12    why do you think they should have done it?
13  A.   This paragraph doesn't discuss that.  This
14    paragraph discusses the fact that the Federal
15    Government granted the full parcel that Gonzales
16    wanted, which included land that was in the bed of the
17    river.  It doesn't say anything about Arizona's
18    potential claim to it.
19  Q.   "If the land had been Arizona's due to the
20    navigability of the Salt River, the state made no such
21    claim then or when Gonzales patented it."
22  A.   Are you quoting my report?
23  Q.   That's a quote.
24  A.   And where is that.
25  Q.   That's at Page 78, the third line from the
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 1    bottom it starts.
 2  A.   Oh.  It's because the State had already
 3    become a State, and the State did not object to the
 4    Federal Government patenting out the entire parcel to
 5    Gonzales.
 6  Q.   And my question to you was, if they didn't
 7    know it was navigable, why would you assume they would
 8    make an objection?
 9  A.   You would have to ask the State Land
10    Department that question.  I don't know.
11  Q.   Okay.  Page 79 you're talking about lands
12    patented in 1951 at the bottom of the page,
13    Footnote 62?
14  A.   Yes.
15  Q.   The same question.  Why would you expect the
16    State to object to the Federal Government patent if
17    they didn't know the river was navigable?
18  A.   Again, you would have to ask the State why it
19    did or did not take actions.  I'm just reporting of
20    what was or was not done.
21  Q.   Are you aware of anyone raising the
22    navigability issue of the Salt River prior to the State
23    raising the issue on the Verde River in their lawsuit
24    in about 1985?
25  A.   I don't know what the origin of this whole
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 1    process was before my involvement in it in 1996, and
 2    even -- or maybe it was '95 when I started doing the
 3    research.  And even then, I don't know what the history
 4    was prior to that point or what -- beyond what my role
 5    is as a historian to do the historical research and
 6    present it in a report.
 7  Q.   When you did your historical research, did
 8    you come across any research on anyone, anybody, that
 9    thought that the Salt River was navigable prior to
10    1985?
11  A.   Meaning with reference to -- I'm sure -- I
12    don't understand your question.
13  Q.   Sure.  You looked at this massive amount of
14    research.  You've used the search methodologies and
15    things like that.  And I just want to know if, in all
16    of this search, you came across anybody who indicated
17    that they thought the Salt River was navigable prior to
18    1985?
19  A.   My chronological cutoff period, as I
20    indicated in the introduction to my report, was roughly
21    a few years after statehood; and so any such lack of
22    claim or claim I would not have run across, except for
23    the materials that I've presented here.  And Arizona
24    did not indicate a claim of navigability for the
25    chronological period that I was asked to research.
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 1  Q.   Well, did that include up till 1951?
 2  A.   For this particular patent, yes.
 3  Q.   As of statehood, we had two dams in place, am
 4    I right, on the Salt?
 5  A.   You're talking about Roosevelt and Granite
 6    Reef.
 7  Q.   Right.
 8  A.   Yes, and some other diversion dams that
 9    weren't Federal dams.
10  Q.   Do those dams make the river more reliable
11    because they regulate it?
12  A.   With regard to providing irrigation water, I
13    would imagine so.
14  Q.   Does it smooth out the flood flows?
15  A.   I'm not a hydrologist, and I can't provide
16    the precise data on that.  That's my general
17    understanding of what dams do, though.
18  Q.   Okay.  So were some of the impacts that you
19    found that were the result of floods lessened because
20    those two dams existed prior to statehood?
21  A.   Yes.
22  Q.   And how did you account for that in your
23    work?
24  A.   Just the general knowledge that the dams
25    would have blocked flood flows to the extent that they
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 1    were not completely full.
 2  Q.   And to the extent that the dams block flood
 3    flow, would that have made the river more navigable?
 4  A.   I don't know.  I guess it would depend on
 5    what was being released from the Roosevelt at any given
 6    point.
 7  Q.   Well, your conclusion is the floods made the
 8    rivers not navigable when there weren't any dams there,
 9    right?
10  A.   Yes.
11  Q.   Okay.
12  A.   It was one of the factors that made it
13    nonnavigable.
14  Q.   Sure.  So can we assume that those dams might
15    have made the rivers more navigable?
16  A.   Or less, depending on how much water was
17    being released from them.
18  Q.   Did the nature of the stream become more
19    predictable once the dams were in place?
20  A.   I don't know the hydrological answer to that
21    question.  An educated guess would be that they
22    probably did.
23  Q.   Page 104.
24  A.   Wow.
25  Q.   Moving right along.
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 1  A.   Yeah.  Almost at the end of this chapter too.
 2  Q.   Don't get excited.
 3  A.   Okay.  Page 104.
 4        CHAIRMAN NOBLE: I don't think we're --
 5    anybody's in real danger of that.
 6        MR. HELM: I'm having fun.
 7        CHAIRMAN NOBLE: I know you are.
 8        BY MR. HELM: 
 9  Q.   You're talking about --
10        CHAIRMAN NOBLE: We're going to break
11    out the balloons and whistles.
12        MR. HELM: Hey, dynamite.
13        BY MR. HELM: 
14  Q.   Here we're talking about the Desert Land Act;
15    fair?
16  A.   Yes.
17  Q.   Okay.  And if I understand what you're
18    saying, under the Desert Lands Act, nobody could get a
19    patent if they were taking water out of a navigable
20    river?
21  A.   For a Desert Land Act patent, but just that
22    specific species of patent.
23  Q.   Of patent, right.
24        Are you aware if any of those kinds of
25    patents were issued on the Colorado River?
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 1  A.   I'm not aware of that.
 2  Q.   Did you do any research to check it out?
 3  A.   No, I did not.
 4  Q.   Are you aware of any denials of a patent
 5    under the Desert Land Act that were denied because the
 6    water came from a navigable stream?
 7  A.   I only looked at the Desert Land Act patents
 8    in relation to the Salt River.  So the direct answer to
 9    your question is, since there were none of those
10    relating to the Salt River, I didn't see any that were
11    denied.
12  Q.   Federal Grants to Arizona, that section of
13    your report.
14  A.   Page number?  I can find it, but if you have
15    the page number handy, that would be good.
16  Q.   105.  106.  I'm sorry.
17  A.   Yes, I see that.
18  Q.   Just a general question on Federal grants to
19    Arizona.  Every grant made by the Federal Government
20    has to come by virtue of a statute; is that fair?
21  A.   I'm not certain about sovereign lands being
22    under navigable bodies of water; but with regard to the
23    other grants to States in the West, yes, they had to
24    come from a statute.
25  Q.   You can't find the statute that would
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 1    authorize an in lieu grant, then Arizona didn't get
 2    one, right?
 3  A.   No, I think the Land Office actually
 4    developed that particular policy to compensate States
 5    for where they had conflicting claims.
 6  Q.   Let me see if I understand what you're
 7    saying.  Are you saying that the Land Office started
 8    giving away land to the States without the authority of
 9    Congress?
10  A.   They weren't giving away cumulatively
11    anything that they hadn't -- Congress hadn't already
12    authorized.
13  Q.   There was a statute then?
14  A.   There was a statute that authorized the
15    Sections 2, 16, 32 and 36.  And how the in lieu grants
16    came about, I don't know the legal authority for that.
17  Q.   You would expect there to be a statute,
18    though?
19  A.   Possibly.  I don't know.
20  Q.   Because government people don't give away
21    government property for nothing, right?
22  A.   I don't know whether there was a statute or
23    not.
24  Q.   Okay.  Do you know the statutory reference
25    for the in lieu or the in lieu grant of lands that are
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 1    the result of education?
 2  A.   I think I just answered that.  I don't know
 3    the statutory reference for any of the in lieu
 4    selections.
 5  Q.   I'm sorry, I didn't get it.  I'll accept your
 6    answer, though.
 7  A.   Okay.
 8  Q.   116.
 9  A.   Okay.
10  Q.   You're talking about a couple State patents
11    there?
12  A.   Yes.
13  Q.   Were those lands in those patents dry except
14    in times of flood?
15  A.   Were they what?
16  Q.   Dry.
17  A.   Oh, I have no idea.
18  Q.   With respect to the judgments that were made
19    by the people that you rely on, do you think they were
20    affected by the condition that they saw the river in?
21  A.   Yes.
22  Q.   So if they saw it as dry, they might conclude
23    it's not navigable?
24  A.   They would have been affected by how they saw
25    the river.
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 1  Q.   Sure.  And so to the extent that decisions
 2    were made about patents, as the river continued to be
 3    tried up over time, the viewpoint should change; fair?
 4  A.   The decisions about patents were based on
 5    surveys that were done in 1868 by the Ingalls brothers,
 6    when there were very few diversions on the river.  So
 7    when patents were awarded, Federal patents, the Federal
 8    patents -- the General Land Office would have looked at
 9    the survey plat and notes by Ingalls, to see if Ingalls
10    had meandered the river or not, before the Land Office
11    would have granted a patent that included the bed of
12    the river or did not include the bed of the river.
13  Q.   How many miles of river did the Ingalls
14    patents encompass?
15  A.   They started at Township 1, 1, went up to 1,
16    5, and then there were three more townships north of
17    that.  So each township being approximately 6 miles,
18    that would be 30 plus -- I'd say maybe 42 miles, more
19    or less.
20  Q.   How long is the Salt River?
21  A.   From its headwaters?
22  Q.   Uh-huh.
23  A.   I have no idea.
24  Q.   Longer than 42 miles?
25  A.   Most definitely.
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 1        But the vast majority of the patents were
 2    granted in that reach of the river.
 3  Q.   Page 119.
 4  A.   So we're in a new chapter, and I'm switching
 5    to a new volume now.
 6  Q.   Drum roll.
 7  A.   Okay.  We're now in Chapter 3.  Okay,
 8    Page 119.
 9  Q.   Yeah, you're talking about USGS reports
10    there?
11  A.   Correct.
12  Q.   And the question that I have for you is,
13    simply, were those reports based on virgin flows or
14    flow of the river at the time the report was done?
15  A.   They were based on flows at the time the
16    report was done.
17  Q.   So when you were relying on those USGS
18    reports, did you do anything to adjust for the fact
19    that the river was being diverted?
20  A.   No.  I just quoted what the -- or paraphrased
21    what the government officials said about the river.
22  Q.   At the last sentence of that page, you start
23    to talk about Powell and his commentary that the rivers
24    were highly erratic and stuff.  Do you see that?
25  A.   Yes, I do.
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 1  Q.   Are you claiming that the Salt River was
 2    subject to flooding on a regular basis?
 3  A.   I'm just paraphrasing what Powell wrote.
 4  Q.   Okay.  Are you claiming that Powell said that
 5    the river was subject to flooding on a regular basis?
 6  A.   He says in the block quote that appears on
 7    the following page, "In this basin are found rivers
 8    most difficult and dangerous to --"
 9        The basin referring to the Gila Basin, which
10    included the Salt.
11        "In this basin are found rivers most
12    difficult and dangerous to examine and control,
13    differing in character and habit from those of the
14    North as widely as in geographic position.  In place of
15    the regularly recurring annual floods of spring and
16    early summer, so strongly marked on the discharge
17    diagrams of other basins, these rivers show conditions
18    almost the reverse, being at that season at their very
19    lowest stages - even dry - and rising in sudden floods
20    at the beginning of and during the winter."
21        And he goes on to add more about it.  He's
22    saying that, essentially, the floods were
23    unpredictable.
24  Q.   Okay.  This is a commentary, I think you've
25    agreed, of all the watershed of the Gila Basin?
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 1  A.   That's what he said.
 2  Q.   And we've got a lot of rivers in the Gila
 3    Basin, don't we?
 4  A.   Yes.
 5  Q.   And did you do anything to verify that his
 6    general commentary would be applicable to the Salt
 7    River?
 8  A.   No, I did not.
 9  Q.   So you didn't check to see how often the Salt
10    went into flood stage?
11  A.   That would be the work of a hydrologist or a
12    geomorphologist.  So my answer is no.
13  Q.   And you don't have any opinion about how
14    frequently it would have to go into flood stage before
15    it would become nonnavigable?
16  A.   Again, that wouldn't be my field of
17    expertise.
18  Q.   Page 121.
19  A.   The photographs?
20  Q.   Yeah.  You've got a couple photographs there?
21  A.   Yes.
22  Q.   Do you know what the cfs flow of the Salt
23    River was for each photograph?
24  A.   I'm not a hydrologist or geomorphologist, so
25    I would have no idea at all.
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 1  Q.   You could look it up, if you wanted to,
 2    couldn't you?
 3  A.   I probably could, but I would not necessarily
 4    know quickly where to go look it up, because those
 5    types of records are not records that I use.
 6  Q.   You use USGS records, don't you?
 7  A.   Yes, but I wouldn't know where to turn to
 8    within them for the technical parts of them.
 9  Q.   At the top of, I think, the next page -- let
10    me just check back here.
11        Page 122.  You're making one of your general
12    characterizations about the Salt River, based on
13    Powell's work, about violent fluctuations and things?
14  A.   Yes.
15  Q.   And from that you conclude that the river
16    could not be navigated on a reliable basis; is that
17    fair?
18  A.   Yes.
19  Q.   And you also conclude that it wouldn't have a
20    stable channel?
21  A.   Correct.
22  Q.   Those are your conclusions?
23  A.   Yes, based on the descriptions offered by
24    Powell --
25  Q.   Right.
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 1  A.   -- and others.
 2  Q.   And so if I understand what you're saying --
 3    correct me if I'm wrong. -- that Powell made a general
 4    description of rivers in the Gila Basin area.  You took
 5    his general description and applied it to the Salt
 6    River, to determine that the Salt River could not be
 7    navigated on a reliable basis, nor have a stable
 8    channel; is that what happened?
 9  A.   Well, as I say in the report, the Salt River
10    was typical of those described by John Wesley Powell.
11    And what I should have put in there, as well as the
12    other reports of the Federal Government, such as ones
13    written by Davis and other parties.  But it basically
14    conveyed a visual picture of a river that flooded
15    unpredictably.
16  Q.   You keep saying you're not a hydrologist,
17    right?
18  A.   Right.
19  Q.   Are you a learned man in boating?
20  A.   No.
21  Q.   So are you fit to decide when a river goes
22    nonnavigable or not?
23  A.   As I think I've said many times, I've
24    presented what the historical parties, hundreds of them
25    along the Salt River, thought about the river, and
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 1    pointed out that based on those conclusions, the river
 2    was not regularly and reliably navigated, nor did the
 3    parties believe it was susceptible of such navigation,
 4    based on hundreds of observations over a long period of
 5    time.
 6  Q.   But in this case you're relying on John
 7    Wesley Powell, right?
 8  A.   For that one particular quote.
 9  Q.   Thank you.  Not hundreds of people?
10  A.   I'm just describing what one person said, as
11    I did with the hundreds of others.
12  Q.   Do we have a place where we can find the
13    hundreds of other quotes that match up with Powell's?
14  A.   Oh, I'm referring to all the other types of
15    documents in all my report, including the patent files
16    and the survey records and the historical photographs
17    and the historical newspapers.  So not just published
18    reports, but now I'm talking about everything that's in
19    my report.
20  Q.   Going to Page 122 again, down below you have
21    a quote from the Twelfth Annual Report?
22  A.   Yes.
23  Q.   And we're talking about three or five years
24    we have enormous floods?
25  A.   Yes.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(44) Pages 3993 - 3996







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 18
March 11, 2016


Page 3997


 1  Q.   Okay.  Did you do anything to verify that
 2    that's true?
 3  A.   No.  I am just conveying what the historical
 4    party at the time said about the river.
 5  Q.   You don't have any particular qualifications
 6    that would make you able to opine on how flood impacts
 7    navigation on rivers?
 8  A.   I'm not a hydrologist or a geomorphologist,
 9    so I would not be able to do that.
10  Q.   Or an expert in boating?
11  A.   That's correct.
12  Q.   The comments in the Twelfth and, for that
13    matter, the Thirteenth Report are generalized comments,
14    aren't they?
15  A.   Well, the one in the Twelfth contains some
16    specific references to how much water the engineer
17    recorded coming down the river in a textual
18    description, not as a tabulation or -- and the one in
19    the Thirteenth Annual Report, which is block-quoted on
20    Page 123, is more general in nature describing the
21    river and flooding.
22  Q.   Referring you to the Footnote 95 quote.
23  A.   Yes.
24  Q.   Can you point me to anything that says that
25    that quote applies to the Lower Salt River?
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 1  A.   I indicate that the discussion focused on,
 2    initially, the Colorado River, where there were
 3    discussions about periodic or regular oscillations in
 4    the flow.  And the Thirteenth Annual Report then talked
 5    about other rivers in Arizona with nonperiodic
 6    oscillations, and because the only one that had talked
 7    about that had periodic or regular oscillations, when
 8    they say nonperiodic oscillations -- let me back up.
 9        When they talk about periodic oscillations,
10    they made it clear they were talking about the Colorado
11    River.  Then they went on to say other rivers in
12    Arizona with nonperiodic oscillations, unlike the
13    Colorado, and I'm paraphrasing there, and then they go
14    on to offer the quote.
15        And because they said that the only one in
16    Arizona having periodic oscillations was the Colorado,
17    by implication, when they said the other ones in
18    Arizona with nonperiodic oscillations, would include
19    the Salt River.
20  Q.   Okay.  So the answer to my question would be,
21    no, there isn't any specific reference to the Salt
22    River; is that fair?
23  A.   Right, but it needs the extra explanation to
24    point out how I got from Point A to Point B.
25  Q.   Page 124.  We're talking about the train
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 1    wreck, I guess?
 2  A.   Yes.
 3  Q.   And when that train wreck occurred, the Salt
 4    River was, for all practical purposes, completely
 5    diverted, wasn't it?
 6  A.   Yes.
 7  Q.   Not unusual to have a dry riverbed then?
 8  A.   I guess not.
 9        But these railroad bridges were above a great
10    many of the diversions, and this was also before
11    Roosevelt and Granite Reef were constructed.
12  Q.   I think you testified earlier that it was
13    basically fully diverted before they even built the
14    dam.  The dam was to collect extra water.
15  A.   Correct, but the photos of the train wreck
16    are at a spot on the river which was above where most
17    of the diversions occurred, and it was before storage
18    at Roosevelt or diversions by Granite Reef.  So this --
19    there would not have been structures that interfered
20    with flows where the train wreck bridge was.
21  Q.   Where is that train wreck bridge; Tempe?
22  A.   Near Tempe Butte, yes.
23  Q.   So you're telling me that all of the
24    diversion of the Salt River were below Tempe Butte?
25  A.   Not all of them, but a large number of them.
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 1  Q.   If you look at the picture on Page 126, what
 2    do you see about halfway up the picture on the
 3    right-hand side?
 4        Could that be the Salt River flowing down
 5    there?
 6  A.   I can't tell from this picture.
 7  Q.   If that's the Salt River down there, then we
 8    would have to conclude that at least that picture shows
 9    a train wreck outside at least the low flow channel,
10    right?
11  A.   If it is the Salt River, there is an
12    extremely small amount of water in it when this picture
13    was taken; but I'm not sure that it is, in fact, the
14    Salt River.
15  Q.   Does it look like water?
16  A.   You can't tell on a black and white photo
17    like this one.
18  Q.   Do you see growth along the area that might
19    indicate that's a channel down there?
20  A.   I see growth.  I don't see anything else
21    about it.
22  Q.   I'll get you a page number again here.  On
23    Page 127, at the bottom of the page you're quoting, I
24    guess, from the Thirteenth Annual Report again, and
25    you're talking about that you have to build a long and
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 1    expensive diversion weir to divert water from the Salt
 2    River.  Do you see that?
 3  A.   Yes, I do.  That's a quote from the document.
 4  Q.   Yeah, I took that to be a quote from that
 5    document.
 6  A.   Yes.
 7  Q.   And I would like to know, is your conclusion
 8    that this illustrates that the river's not navigable
 9    because it's a long weir?
10  A.   The purpose of this quotation was to provide
11    the observation by the party on the scene in 1893, and,
12    again, it's just one more observation made by the
13    hundreds of individuals describing the river as they
14    saw it in 1893.
15  Q.   Okay.  How does a weir affect the flow of a
16    river?
17  A.   The weir is a diversion dam.
18  Q.   Takes the water out of the river?
19  A.   Yes.
20  Q.   Referring you to Page 128.  You're now
21    talking about USGS Water Supply Papers, and
22    particularly Paper No. 2, dated 1897?
23  A.   Yes.
24  Q.   A time frame when the river is virtually
25    completely diverted?
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 1  A.   Yes.
 2  Q.   And these papers weren't written based on
 3    virgin flow, correct?
 4  A.   Well, they are describing floods, and
 5    presumably the diversion dams would -- the floods would
 6    be coming down the river even with the diversion dams
 7    in place.  And Arthur Davis, the author of this paper,
 8    is talking about the Salt River and that it is
 9    extremely irregular, fluctuating at times with great
10    rapidity, floods coming down without warning, and
11    disappearing in the course of a few hours.
12        So he's talking about, I would view, water --
13    the big floods coming down from above any of the
14    diversion dams, which presumably would have had some
15    impact on those dams.
16        In fact, he goes on to say "the gravel and
17    bowlders [sic] accumulate during the lesser floods all
18    along the course of the stream, covering the dam sites,
19    and forming long lines of barren wash."  So he --
20  Q.   Going back to my question, which was, in 1897
21    the river's pretty well diverted, right?
22  A.   Right.  But I think he's talking about a
23    portion of the river above the diversions.
24  Q.   Why -- well, you don't know what he's talking
25    about, right?
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 1  A.   Well, the way he describes the river, it
 2    sounds like -- "floods coming down without warning"
 3    sounds like, to me, they have not been interrupted by
 4    any of the diversion dams.
 5  Q.   Okay.  The fact that the river is completely
 6    diverted or almost completed diverted, why does it
 7    surprise you that he -- you would find the flows
 8    extremely irregular?
 9  A.   Why does it surprise me?
10  Q.   Yeah.  Because if the river is diverted, it
11    isn't going to have any water in it, and the flows will
12    be irregular, won't they?
13        CHAIRMAN NOBLE: Mr. Helm, could I ask
14    you what you mean by fully diverted?  What do you mean
15    when you say the river is fully diverted?  That means
16    that at some point before the confluence between the --
17    with the Gila and the Salt, there is zero water in the
18    Salt River?
19        MR. HELM: Yes.
20        CHAIRMAN NOBLE: Okay.
21        THE WITNESS: The way I read this
22    quote -- well, give me your question again.
23        BY MR. HELM: 
24  Q.   For some period of time.  It doesn't have to
25    be continually.
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 1  A.   Give me your question again.
 2  Q.   Sure.
 3        My question is, if the river is virtually
 4    diverted at this point, it's not going to have flows on
 5    a constant basis, correct?
 6  A.   Correct.
 7  Q.   It's not perennial any longer, correct?
 8  A.   Correct.
 9  Q.   Okay.  So it's interrupted flow, correct?
10  A.   Correct.
11  Q.   Okay.  And why would it surprise you that
12    somebody would write a paper talking about irregular
13    character of the flow when that's what you really had
14    at that time frame on that river?
15  A.   Well, Mr. Helm, you're taking it out of
16    context.  If you read the rest of the sentence, the
17    rest of the sentence says "fluctuating at times with
18    great rapidity, floods coming down without warning, and
19    disappearing in the course of a few hours."
20        So what he's talking about is floods coming
21    down from above the diversion dams, which then
22    dissipate quickly.  He's not talking about floods that
23    are starting below the diversion dams or immediately
24    above them.  He's talking about, in all likelihood,
25    floods coming down from the Tonto Basin and through the
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 1    canyon, which then reach the lower river, where your
 2    diversions that you're talking about are located.
 3        But if you read it in the full context of the
 4    quote, it's obvious that he's not talking about
 5    diversion dams and irregular flows because of those
 6    dams.  He's talking about irregular floods that
 7    happened way above them.
 8  Q.   Where does it say that in there?
 9  A.   That's my reading of the quotation, and I
10    think it's a reasonable reading of the quotation.
11  Q.   Well, I wouldn't expect you to think it was
12    unreasonable.
13  A.   Okay.
14  Q.   Now, you go on down there to comment that not
15    only were these characteristics atypical of a navigable
16    body of water, but so too were the presence of many
17    diversion dams along the Salt River?
18  A.   Yes.
19  Q.   Diversion dams are manmade structures,
20    correct?
21  A.   Yes.
22  Q.   And why do you call them atypical?
23  A.   Because in navigable bodies of water, one
24    would not be likely to find a manmade structure that
25    interferes with the navigation of that particular body
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 1    of water.  In fact, the Corps of Engineers in, I think
 2    it was, 1891 -- or Congress, rather, the General
 3    Revision Act, required that anybody putting an
 4    obstruction into a river that would interfere with
 5    navigation first had to clear it with the U.S. Army
 6    Corps of Engineers.
 7        So the answer is, a diversion dam might very
 8    well impede navigation.
 9  Q.   On Page 131 you go back to your buddy
10    Mr. Davis in another paper, Paper No. 73, where he,
11    quote/unquote, characterizes the Salt River as more or
12    less torrential in character, written in 1903, right?
13  A.   Yes.
14  Q.   After the Salt is diverted?
15  A.   Yes.
16  Q.   Where do you think he got the idea that it
17    was torrential?
18  A.   His words, not mine.  And given that he was a
19    senior official in the Geological Survey, I would
20    assume he had some expertise in that field.
21  Q.   Right below there, in the quote he makes
22    reference to 100 cubic feet per second?
23  A.   Yes, I see that.
24  Q.   And then a reference to a hundred times
25    100 cubic feet, which I take to be about 10,000 cfs.
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 1  A.   If my math is correct, I would agree.
 2  Q.   Okay.  Are both of those flows nonnavigable
 3    flows, as far as you know?
 4  A.   You would have to ask a hydrologist that
 5    question.  I really don't know.
 6  Q.   You don't have any opinion?
 7  A.   All I can tell you is that having listened to
 8    a lot of the hydrology testimony, it sounds like, to
 9    me, that 100 cubic feet per second is a pretty low flow
10    and 10,000 would be a pretty large flow.  But beyond
11    that, I can't tell you anything else.
12  Q.   Page 132 you have a quote from Lee in the
13    middle there, "changes in the river's course."  Do you
14    see that?
15  A.   Yes, I see that.
16  Q.   In that quote, can you show me where he
17    states that there are constantly shifting channels and
18    hazardous obstacles?
19  A.   He talks about it in relation to Mesa,
20    Arizona.  He says "changes in the river's course over
21    an aggrading area are the rule rather than the
22    exception.  Old channels which do not correspond to the
23    present river's course are to be expected in the valley
24    fill," and so on and so forth.
25  Q.   Doesn't use the word "constant," does he?
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 1  A.   Nor did I.
 2  Q.   "In addition to constantly shifting channels
 3    and hazardous obstacles, the river Lee examined was not
 4    regular in flow."
 5        Those are your words, aren't they?
 6  A.   I'm paraphrasing what Lee -- you're talking
 7    about the three lines in the middle of the page --
 8  Q.   Uh-huh.
 9  A.   -- below the block --
10        I'm paraphrasing what Lee said in the block
11    quote above that.  He talks about repeated channel
12    changes and obstacles.
13  Q.   Those are your words, "constantly shifting
14    channels and hazardous obstacles," correct?
15  A.   They are my words, and I think they are very
16    accurate parallels to the phrasing that's used by
17    Mr. Lee.
18  Q.   We'll let somebody else decide that, okay?
19  A.   Okay.
20        CHAIRMAN NOBLE: Thank you.
21        BY MR. HELM: 
22  Q.   At the bottom of the page you have another
23    quote, and, again, this writing is done after the river
24    is basically totally diverted again?
25        1905, I think?


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(47) Pages 4005 - 4008







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Volume 18
March 11, 2016


Page 4009


 1  A.   Yes, I see that.
 2        Yes, that's correct.
 3  Q.   At the top of the next page you're talking
 4    "The author further describes the river as passing
 5    through a narrow channel between Tempe Butte and the
 6    conglomerate hills to the north"?
 7  A.   Yes.
 8  Q.   How does a narrow channel make a river not
 9    navigable?
10  A.   I'm just commenting there that this was the
11    site of the railroad bridge shown in the photographs.
12  Q.   Right below there you summarize, I guess,
13    "All of these descriptions point to a non-navigable
14    stream."  Do you see that?
15  A.   Yes.
16  Q.   Those are your words, correct?
17  A.   Paraphrasing what I think the observers at
18    the time had indicated.
19  Q.   Those are your words, correct?
20  A.   They are indeed my words, paraphrasing what
21    the individuals at the time had said.
22  Q.   When you prepared your report here and you
23    included all these government reports and things, you
24    were aware that the Winkleman standard was ordinary and
25    natural, correct?
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 1  A.   Yes, that's what the Winkleman standard said.
 2  Q.   On Page 135 you're talking about Louis Hill,
 3    top paragraph?
 4  A.   Yes, I see that.
 5  Q.   And I'm curious what those comments have to
 6    do with the Lower Salt?
 7  A.   As I indicated when we did the photographs of
 8    what is now known as the Apache Trail, Hill was
 9    commenting about that particular road and how it made
10    it easier to get materials from the Phoenix area to the
11    Roosevelt area and vice versa, as opposed to using the
12    river, which would have also reduced...
13  Q.   This is no reflection on the conditions of
14    the Lower Salt River, is it?
15  A.   It's a reflection on the difficulty of
16    getting supplies to and from Roosevelt.
17  Q.   Which is not in the Lower Salt, right?
18  A.   Well, I guess it depends on how you define
19    it.  My report on the Upper Salt River -- I didn't use
20    the segments the way that State Land Department has
21    used them.  My Upper Salt report basically covered from
22    the flood line at Roosevelt down to and past Granite
23    Reef Dam.  Conversely, my Lower Salt report covered
24    from the confluence with the Gila up through Roosevelt
25    Dam.  So there was overlap.
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 1        So Hill's comment here relates to my version
 2    of the Lower Salt to the extent that my Lower Salt
 3    report discussed the difficulty of getting things to
 4    and from Roosevelt.
 5  Q.   Do you describe anywhere in your,
 6    quote/unquote, Lower Salt report that description of
 7    what you considered to be the Lower Salt?
 8  A.   I did in both reports, in the Introduction of
 9    both reports, very clearly identify the geographic
10    range that my report covered for both of them.  It was
11    very clearly set out in a subheading, that for some
12    reason apparently you didn't see.  But they both
13    clearly do identify the geographic range.
14  Q.   You've seen, if you haven't been there, at
15    least pictures of where Roosevelt Dam is located,
16    correct?
17  A.   I have been there.  I've actually been in the
18    powerhouse at Roosevelt Dam, and I have been on the
19    surrounding features of the dam.
20  Q.   It's in a canyon, isn't it?
21  A.   It's at the mouth of a canyon.
22  Q.   Sure.  It's in the canyon, isn't it?
23  A.   Yes, it is.
24  Q.   Thank you.
25        And how far downstream from Roosevelt Dam do
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 1    the canyons still occur?
 2  A.   I don't know the precise number of miles.
 3    20, 30, 40.  I'm not sure.
 4  Q.   Would it be fair to say that maybe down to
 5    where Saguaro is?
 6  A.   Yes.
 7  Q.   Okay.  And is that kind of topography
 8    different than the topography that exists on the Salt
 9    River below Saguaro Lake?
10  A.   Yes.
11  Q.   And so how do we distinguish when you're
12    talking about topography in the canyon area of the
13    Lower Salt from the more flatter, less canyonesque
14    topography below Saguaro?
15  A.   I didn't segment it that way.  I simply, when
16    I -- I guess the history of how these reports came
17    about, I was originally asked to write, in 1996, a
18    report about the navigability or nonnavigability of
19    what we are now talking about as the Lower Salt River.
20    And I described in that report, as well as in my
21    subsequent revision in 2003, as well as in the 2014
22    version, very clearly I identified that I was talking
23    about the confluence of the Gila all the way up through
24    Roosevelt Dam.  That was what I was discussing in my
25    Lower Salt report, which at the time didn't carry the
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 1    label "Lower Salt," because I was not doing an Upper
 2    Salt report.
 3        I was subsequently asked to do an Upper Salt
 4    report, which I believe was for the 2003 hearing, and
 5    in addition to revising the 1996 report.  And at that
 6    point I placed the labels on both of them.  And because
 7    I felt -- I maintained the division for the Lower Salt
 8    report at or slightly above Roosevelt Dam, and then for
 9    the Upper Salt report I felt that I needed to carry it
10    from the flood lines of Lake Roosevelt down to
11    approximately Granite Reef Dam.  So there was overlap,
12    and in my 2014 report/revision, the current ones, they
13    both still have that overlap that includes the canyon
14    area.
15  Q.   So when you're talking about the canyon area
16    in your Lower report, if the Commission is going to do
17    segmentation, it would look at the canyon area as part
18    of Segment 3 and 4, as the State used it?
19  A.   That would have to be up to the Commission.
20    I think what the Commission could do with my
21    information is consider the information that I provided
22    regarding the Apache Trail as indicative of what the
23    river was like through the canyon area, because the
24    road was built to convey things to and from Roosevelt,
25    rather than using the river.  I think that's the
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 1    relevant point.
 2  Q.   You read PPL, right?
 3  A.   Yes.
 4  Q.   Did you read the part of PPL about
 5    segmentation?
 6  A.   Yes.
 7  Q.   Did you make any attempt to do segmentation
 8    in accordance with PPL in your reports?
 9  A.   No.  I've said this time and again.  I did
10    not attempt to segment the report.  I provide the
11    information by the historical parties on the scene,
12    some of whom were in different places along the river,
13    and how that information sheds light on what that part
14    of the river was like.
15        I was not attempting to analyze the river
16    legally the way either PPL or Winkleman do.  I'm simply
17    providing historical information as seen by the parties
18    on the scene in different places and at different
19    times.
20  Q.   Well, you do more than that, aren't you?
21    You're rendering an opinion at the end?
22  A.   Ultimately, once all of that information is
23    pulled together, I think it is reasonable for one to
24    look at all of that information and reach a broad
25    conclusion based on what all of the parties have said.
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 1        And that broad conclusion is that it was
 2    neither regularly navigated in a reliable manner and
 3    consistently, nor was it susceptible of navigation, as
 4    shown by hundreds and hundreds of examples of
 5    observations by parties on the scene.
 6        I think it's reasonable to make a conclusion,
 7    as a professional historian, of that type based on all
 8    of the underlying evidence.
 9  Q.   Even if you did not attempt to either segment
10    it, as required by PPL, or comply with the instructions
11    in Winkleman, correct?
12  A.   As I have explained, it's up to the
13    Commission and a Court to choose what to do with the
14    evidence that I have presented, without regard to
15    segmentation in the way the State has done it; but with
16    the understanding that these observations took place at
17    many places on the river in various segments that the
18    State has identified.
19        And what the Commission and the Courts want
20    to -- how they choose to use that information by people
21    on the scene at different places along the river, it's
22    up to them.  But since I was not attempting to reach a
23    legal conclusion; rather, I was attempting to reach a
24    historical conclusion, to me, the segmentation didn't
25    appear to be necessary.  That's something for the
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 1    Courts and the Commission to decide.
 2  Q.   Okay.  Turning from segmentation, you've
 3    concluded that materials to build the dam could not be
 4    transported upriver, correct?
 5  A.   Yes.
 6  Q.   And does the fact that the materials could
 7    not be transported upriver to build the dam require the
 8    river to be held nonnavigable?
 9  A.   It's, again, one of the factors that the
10    Commission and the Courts, if necessary, could
11    consider.  I think in the discussion of the 25 boating
12    accounts, one of them specifically acknowledged that at
13    this particular time it would have been far cheaper to
14    carry the goods by boat than it was by either wagon or
15    stagecoach.
16        And I think it's a reasonable conclusion that
17    if the Reclamation Service went to great expense to
18    build a very, very difficult road to convey materials
19    both to Roosevelt, as well as from Roosevelt, it's one
20    of those things that could be considered in relation to
21    the many hundreds of things that also describe the
22    river; and the Commission and the Courts can use that
23    information or not, as they choose to.
24  Q.   So, and you use that information to come to
25    an ultimate opinion that the river was not navigable,
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 1    correct?
 2  A.   Along with the other hundreds of pieces of
 3    evidence.  It's just one small piece out of many.
 4  Q.   It's in your opinion, isn't it?
 5  A.   It's in -- as are many, many others.
 6        MR. MCGINNIS: Mr. Chairman?
 7        CHAIRMAN NOBLE: Yes.
 8        MR. MCGINNIS: If we're going to keep
 9    going, I'm just wondering whether it might be fair to
10    take a break.  Dr. Littlefield, we've been going about
11    an hour and 45 minutes since the last break, and he's
12    been on the stand for a couple of days.  I'm just
13    wondering if it might be good to give him a break if
14    you're going to keep going past 5:00.
15        CHAIRMAN NOBLE: Well, Mr. Helm, if
16    we were to go past 5:00, how far do you think we would
17    go?
18        MR. HELM: Let me look.  I am now at --
19        CHAIRMAN NOBLE: Question 3,442.  Just
20    how many do you have?
21        MR. HELM: I'm at Page 136.
22        CHAIRMAN NOBLE: Out of 500?
23        MR. HELM: No, I think, what are there,
24    200, maybe?
25        THE WITNESS: Out of 258, including my
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 1    vitae.
 2        MR. HELM: I'm not going to -- I have no
 3    questions on your vitae.
 4        THE WITNESS: Well, the vitae is only
 5    six or seven pages out of the 258.
 6        CHAIRMAN NOBLE: So you have
 7    approximately half remaining?
 8        THE WITNESS: By page count, that's
 9    about right.
10        MR. HELM: I would actually say that I'm
11    farther along than that, but I'm not going to finish in
12    15 minutes.
13        CHAIRMAN NOBLE: Are you going to finish
14    in an hour and 15 minutes?
15        MR. HELM: I don't know.  We're getting
16    close.
17        CHAIRMAN NOBLE: Okay.  If we take a
18    break, we'll come back in at 5:00, but I certainly
19    don't want to take a break, come back in at 5:00 and
20    not finish by 6:00.
21        MR. HELM: Well, then I don't think we
22    should take a break.  We should just go till 5:00 and
23    then go until the next time.
24        CHAIRMAN NOBLE: Mr. Slade, do you have
25    something to comment on?
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 1        MR. SLADE: I do.  We have to make sure
 2    that our beloved court reporter is able to stay.
 3        THE COURT REPORTER: Yes, I can.
 4        CHAIRMAN NOBLE: Oh, no.  No, no, no.
 5    There's a chain there on the chair.  You're not
 6    leaving.  I'm from Yuma.  We have a prison.
 7        MR. HELM: I actually think it would be
 8    more productive, because I have his declaration to go
 9    through, also, and if I go home tonight, I know there's
10    a lot of it that will be eliminated because I've
11    already covered it here.
12        CHAIRMAN NOBLE: Okay.
13        MR. HELM: So I think 5:00 is a --
14        CHAIRMAN NOBLE: I think we're done.
15        MR. HELM: That's even better.
16        CHAIRMAN NOBLE: Next year -- I mean
17    next meeting --
18        MR. ROJAS: Wait a minute.  Wait.
19        CHAIRMAN NOBLE: -- is the -- what,
20    the --
21        MS. HACHTEL: 30th and 31st of March.
22        CHAIRMAN NOBLE: 30th and 31st?
23        DIRECTOR MEHNERT: Wednesday and
24    Thursday, yeah.
25        CHAIRMAN NOBLE: 30th and 31st here,
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 1        9:00 a.m., Wednesday and Thursday.
 2        (The proceedings adjourned at 4:49 p.m.)
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 20th day of March, 2016.
   
11 
   
12 
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
   
15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17 
   
18 
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20 
   
21 
   
22 
   
23 
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036
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 1                  BE IT REMEMBERED that the above-entitled
  


 2   and numbered matter came on regularly to be heard
  


 3   before the Arizona Navigable Stream Adjudication
  


 4   Commission, at the offices of Squire Patton Boggs (US),
  


 5   LLP, 1 East Washington Street, Suite 2700, Phoenix,
  


 6   Arizona, commencing at 9:01 a.m. on the 11th day of
  


 7   March, 2016.
  


 8
   BEFORE:   WADE NOBLE, Chairman


 9             JIM HENNESS, Vice Chairman
             JIM HORTON, Commissioner


10             BILL ALLEN, Commissioner
  


11
   COMMISSION STAFF:


12
        Mr. George Mehnert, Director,


13        Legal Assistant, Research Analyst
  


14
  


15   APPEARANCES:
  


16
   For the Arizona Navigable Stream Adjudication


17   Commission:
  


18        SQUIRE PATTON BOGGS (US) LLP
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 1                  CHAIRMAN NOBLE:  Good morning, everyone.
  


 2   We appreciate you coming in on a Friday.  We're not
  


 3   exactly sure how long Mr. Helm will -- I'm sorry, we
  


 4   will keep you this afternoon.
  


 5                  MR. HELM:  All day.
  


 6                  CHAIRMAN NOBLE:  We would just hope that
  


 7   the God of love would shine upon Mr. Helm and we could
  


 8   finish with Mr. Littlefield today.
  


 9                  MR. HELM:  I'll give it a shot, but I
  


10   won't promise you.
  


11                  CHAIRMAN NOBLE:  No, that's why I was
  


12   hoping, you know, that the God of love would --
  


13                  UNIDENTIFIED SPEAKER:  God
  


14   would intervene.
  


15                  MR. HELM:  It's, what, maybe 90/10.
  


16                  CHAIRMAN NOBLE:  Okay.
  


17                  MR. HELM:  And not the way you want it
  


18   to go.
  


19                  CHAIRMAN NOBLE:  If we can -- whatever
  


20   we can do.
  


21                  MR. HELM:  I spent three hours last
  


22   night eliminating questions.
  


23                  CHAIRMAN NOBLE:  And we always
  


24   appreciate that.  We really do.  Well, anyway, welcome.
  


25   Hold your applause.
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 1                  Okay, we really do appreciate your being
  


 2   here.  I believe that we're required to have a roll
  


 3   call at this point so that we can determine if we're
  


 4   here.  Mr. Mehnert.
  


 5                  DIRECTOR MEHNERT:  Commissioner Allen?
  


 6                  COMMISSIONER ALLEN:  Probably.
  


 7                  CHAIRMAN NOBLE:  He's here.
  


 8                  DIRECTOR MEHNERT:  Commissioner Henness?
  


 9                  COMMISSIONER HENNESS:  I think.
  


10                  CHAIRMAN NOBLE:  Yeah.
  


11                  DIRECTOR MEHNERT:  Commissioner Horton?
  


12                  COMMISSIONER HORTON:  Here.
  


13                  DIRECTOR MEHNERT:  Chairman Noble?
  


14                  CHAIRMAN NOBLE:  All day long.
  


15                  DIRECTOR MEHNERT:  All four are here,
  


16   and our attorney, Matt Rojas, is here as well.
  


17                  CHAIRMAN NOBLE:  Okay.  Can we turn the
  


18   microphones on?
  


19                  MS. HACHTEL:  I did.
  


20                  CHAIRMAN NOBLE:  Yours is on?
  


21                  MS. HACHTEL:  Yep.
  


22                  CHAIRMAN NOBLE:  Okay.  Now, if we're
  


23   going to use these as lounge chairs, we're going to
  


24   have to get the microphone to you; but if it gets
  


25   really aggressive and you're leaning forward and going
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 1   at each other, then we won't have to move the
  


 2   microphones at all.
  


 3                  MS. HACHTEL:  I think we're good.
  


 4                  CHAIRMAN NOBLE:  Jody, are you ready?
  


 5                  THE WITNESS:  Yeah, I don't think it
  


 6   will be that aggressive.
  


 7                  CHAIRMAN NOBLE:  Way to go.
  


 8                  One thing that we have to put on the
  


 9   record, Derek what?
  


10                  DIRECTOR MEHNERT:  I can't remember.
  


11                  CHAIRMAN NOBLE:  Can you remember what
  


12   the name was?
  


13                  DIRECTOR MEHNERT:  Derek Matthew.
  


14                  CHAIRMAN NOBLE:  Derek Matthew.
  


15                  DIRECTOR MEHNERT:  Derek Matthew, my new
  


16   was grandson, was born last night.
  


17                  (Applause.)
  


18                  (An off-the-record discussion ensued.)
  


19                  CHAIRMAN NOBLE:  So we're tempted to
  


20   say, as they said at the Coliseum, let the games begin.
  


21   Go ahead.
  


22
  


23                CROSS-EXAMINATION (CONTINUED)
  


24   BY MS. HACHTEL:
  


25       Q.    Good morning, Dr. Littlefield.
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 1       A.    Good morning.
  


 2       Q.    I wanted to follow up on a couple things we
  


 3   talked about yesterday in regards to the surveys.
  


 4             Last night, when I looked through your Lower
  


 5   Salt report, in the Surveys section, I noticed that you
  


 6   had discussions that Ingalls followed the manual
  


 7   setting witness posts and using triangulation in
  


 8   different points of your discussions of the different
  


 9   townships and ranges.
  


10             I didn't see in your discussion that there
  


11   was any notation, as we discussed yesterday in the 1951
  


12   manual on insuperable objects, of the blazing and
  


13   notching of trees or the fractional township marking.
  


14   I didn't see that mentioned in the field notes in your
  


15   report as far as either the tree or a mound, as you
  


16   discussed yesterday.
  


17             Is that something that if you saw in the
  


18   field notes, you would have included in your report?
  


19       A.    What I focused on in terms of where the
  


20   Ingalls brothers crossed, came in contact with the Salt
  


21   River, was things that related specifically to the
  


22   river itself.  So if they, for example, cited how wide
  


23   it was, then I probably included it.  I don't think I
  


24   included every single encounter.  I think I used
  


25   representative ones.  But if they also said something
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 1   along the lines of not too deep to wade across, I may
  


 2   have put that in.
  


 3             And I probably did not put in references to
  


 4   witness posts and notches and blazes, because to me,
  


 5   the distinction would have been whether they meandered
  


 6   the river or not.  And because they didn't meander the
  


 7   river anywhere, I just felt that was the more pertinent
  


 8   information, aside from whether they used the notches
  


 9   and blazes and witness posts.
  


10       Q.    You would agree with me, as we discussed
  


11   yesterday, that in that insuperable objects provision
  


12   in the manual, there is some language in there as far
  


13   as what a surveyor was supposed to do, if there was a
  


14   navigable river or lake, as far as the markings he was
  


15   supposed to put on a tree or mound?
  


16       A.    Again, I think the most relevant point is
  


17   whether they meandered the stream or not, and they
  


18   didn't meander it.  The field notes are readily
  


19   available at the Bureau of Land Management, and so it
  


20   would be an easy matter for anyone interested in that
  


21   to simply go down and pull the field notes and
  


22   double-check.
  


23       Q.    So from what I hear, what you're saying is,
  


24   if that was reflected in the field notes by Ingalls,
  


25   you may not have included it within your discussion of
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 1   the field notes within your report?
  


 2       A.    That's correct.
  


 3       Q.    Were surveyors given a definition of
  


 4   navigability?
  


 5       A.    No.  The phrase that they were related to was
  


 6   something along the lines of, my recollection is, as
  


 7   required by law.  And all of the research that I did
  


 8   indicated that the first Federal Statute relating to
  


 9   the need to identify navigable rivers was, I believe,
  


10   1796, and I do cite that in my report.
  


11             But even that statute does not specify the
  


12   actual characteristics of what is or is not navigable.
  


13   And the best I was able to determine, not only in all
  


14   of the Salt River work, but in other places where I've
  


15   done similar work, is that whether a river was
  


16   navigable or not was left to the judgment of the
  


17   surveyor.
  


18       Q.    So they weren't given a definition.  Is there
  


19   anything in the manuals that you recall that gave them
  


20   particular data to consider, as far as before they
  


21   decided to meander or not, for navigability?
  


22       A.    I never saw anything like that.  It always --
  


23   frankly, it always puzzled me that they weren't given
  


24   more specific instructions about that.  But, again, you
  


25   know, I've done an awful lot of work in this, not only
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 1   here, but elsewhere, and I have never found anywhere
  


 2   where they have provided the surveyors -- and I'm not
  


 3   just talking about Ingalls.  I'm talking about
  


 4   surveyors who did surveys in other parts of the country
  


 5   and under different manuals, and I've never seen any
  


 6   specific definition of what constituted a navigable or
  


 7   a nonnavigable river.
  


 8       Q.    When you were conducting your research and
  


 9   wrote your reports, did you disclose all the boating
  


10   accounts that you found in your research for the Salt
  


11   River?
  


12       A.    In my report?
  


13       Q.    Yes.
  


14       A.    I probably did not.  I picked representative
  


15   sampling, and, you know, I -- if there were two
  


16   newspaper accounts that were identical or nearly
  


17   identical, then I probably just used one of them.
  


18       Q.    Were there instances where you found a
  


19   historical boating account and made a judgment, other
  


20   than it being duplicative of another article, to
  


21   disregard it as not relevant or telling; and if so, how
  


22   did you come to that determination?
  


23       A.    I included most of the boating accounts.  I,
  


24   frankly, don't remember, if I did not include some,
  


25   why.  But in general, I would have included something
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 1   that was not duplicative, simply to illustrate a
  


 2   different discussion about a boat on the Salt River.
  


 3             But for -- I guess a good example would be in
  


 4   some of those 25 newspaper accounts that we discussed
  


 5   yesterday, several of the -- I can't remember how many,
  


 6   but there were several of them at least that discussed
  


 7   the same boating event, perhaps written by or published
  


 8   by different papers or on different days or something.
  


 9   Under those circumstances I doubt very much that I
  


10   would have included all of the newspaper ones, unless
  


11   they shed -- unless a second account shed some
  


12   significant amount of information that was not already
  


13   present in the first account.
  


14       Q.    Is it -- do you believe that recreation --
  


15   recreational boating can be a commercial use of a
  


16   river?
  


17       A.    Recreational boating?
  


18       Q.    Uh-huh.
  


19       A.    I don't know.  In general, what I -- I did
  


20   account or provide examples of recreational boating on
  


21   the Salt River in my report.  Whether that recreational
  


22   boating could also constitute a commercial use or not,
  


23   that's something that I would have left up to the
  


24   historical parties to identify.  And my personal
  


25   opinion is, is I don't think that there were a lot of
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 1   parties out there pre-1912 renting kayaks or something
  


 2   like that.
  


 3             So if there was a historical party,
  


 4   hypothetically, in 1880 who said, "Gee, we had fun on
  


 5   our run down the Salt River.  Maybe we can make some
  


 6   money by renting out canoes."  I don't think anything
  


 7   like that would have happened, but that was up to the
  


 8   historical parties, not me.
  


 9       Q.    I wanted to move to Patents in your report.
  


10       A.    Okay.
  


11       Q.    In your research, did you find any evidence
  


12   of government officials conducting some type of
  


13   particularized assessment of the navigability of the
  


14   river prior to issuing the patent?
  


15       A.    No, and the reason why has to do with going
  


16   back to the surveys.  The reason why that these
  


17   surveyors were instructed to meander the rivers is that
  


18   the United States was well aware that territories might
  


19   eventually become a State, such as Arizona, or in the
  


20   case of where these surveys were done in existing
  


21   states.  And with State sovereignty, then the State
  


22   would become the owner of a navigable waterway.  And so
  


23   that was one of the principal functions of why they did
  


24   meanders on those waterways; but there was a second
  


25   function as well, which came out of, I think it was,
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 1   the 1890 manual, and that was the instruction to the
  


 2   surveyors to meander both banks of nonnavigable
  


 3   waterways that were greater than 3 chains wide.
  


 4             And the reason for that in both cases, the
  


 5   navigable river and the 3 chains wide but not
  


 6   navigable, is the Federal Government did not want to be
  


 7   put in a position of awarding a patent that included
  


 8   land that either was going to become the sovereign
  


 9   property of the State or, alternatively, awarding a
  


10   patent that, in essence, was not usable for farmland.
  


11             And so in terms of the Land Office doing
  


12   independent surveys of whether something was navigable
  


13   or not, they accepted the judgment of the surveys, as
  


14   to whether a stream was meandered or not, in terms of
  


15   whether the patent included the bed and the banks or
  


16   not.
  


17       Q.    They were hoping that the surveyor understood
  


18   the instructions sufficiently enough that the patent
  


19   could be issued on that, so they were wholly relying on
  


20   the interpretation of navigability by the surveyor?
  


21       A.    Plus the fact that the surveyors' field notes
  


22   and plats, assuming there was no dispute or anything
  


23   else, that those field notes and plats were
  


24   subsequently approved by the Surveyor General of the
  


25   United States.  And that gave them sort of the mark of
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 1   authority that, yeah, these notes and plats are
  


 2   accurate and, therefore, we, the U.S. Government,
  


 3   should treat the determination of navigability or
  


 4   nonnavigability according to what were in those notes
  


 5   and plats.
  


 6       Q.    Two things.  One, does the Surveyor General,
  


 7   prior to approving those plats and field notes and
  


 8   giving it the stamp of approval, do you know what, if
  


 9   any -- what's involved in that determination or
  


10   approval, ultimate approval?
  


11       A.    No, I don't.
  


12       Q.    And then as far as the -- you had mentioned
  


13   the 1890 manual, that at that point changed meandering
  


14   to both banks or if it's over 3 chains wide?
  


15       A.    Right.
  


16       Q.    Other than in instances on the Salt where
  


17   there would be a resurvey in certain locations, for the
  


18   most part that didn't apply to the Ingalls surveys,
  


19   correct, because they were 18 --
  


20       A.    I'm sorry, I don't understand what you're
  


21   asking.
  


22       Q.    The 1890 manual postdated the surveys, in
  


23   large part, that were done on the Salt River?
  


24       A.    Yes.  The only exception being the 1910
  


25   resurvey done by Farmer, which was a resurvey of the
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 1   Pima-Maricopa Indian Reservation boundary, the same
  


 2   thing that Chilson had done about -- I guess about
  


 3   20 years earlier.
  


 4       Q.    In your research, have you ever seen the word
  


 5   "navigable" used in a patent?
  


 6       A.    In patents?
  


 7       Q.    Uh-huh.
  


 8       A.    Meaning if a stream was running through the
  


 9   patent or something?
  


10       Q.    Just the word "navigable."  That would, I
  


11   assume, and you can tell me if it meant -- would refer
  


12   to something other than a stream.  But you looked
  


13   through the patent, the patent files and applications.
  


14   Was the word "navigable" referenced in those patents
  


15   ever; and if it was, would you have noted that?
  


16       A.    I never saw any reference to navigability or
  


17   nonnavigability.  There were -- and I have them in my
  


18   report. -- instances where the applicant for the patent
  


19   was aware that the Salt River or one of its channels
  


20   went through the property that they were applying for.
  


21   And, in fact, in some cases they noted that that was
  


22   partly why they wanted the patent, because it included
  


23   the bed of the river.
  


24             In other cases they noted that they,
  


25   hypothetically, were applying for an 80-acre patent and
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 1   only, perhaps, 65 acres were farmable because the rest
  


 2   of it was the river bottom.  But in any event, they
  


 3   were aware that the river was there in the 200-some-odd
  


 4   patents and files that I looked through, but I never
  


 5   saw the use of the word "navigable" or "nonnavigable"
  


 6   in relation to the Salt River.
  


 7       Q.    And that would include then that use of that
  


 8   word in the applications and affidavits as well, as far
  


 9   as not seeing it; is that correct?
  


10       A.    Right.  I did not see either "navigable" or
  


11   "nonnavigable" in the applications or the affidavits or
  


12   any of the paperwork relating to the patents.
  


13       Q.    Now, in your report the earliest patent that
  


14   I noticed on the Lower Salt is Fickas or Fickas in
  


15   1891.
  


16       A.    Do you have a page number in my report?  Then
  


17   I can --
  


18       Q.    I want to say it's Page 75 of your Lower Salt
  


19   report.  Let's check.
  


20       A.    Okay.
  


21             And what was the individual's name, again,
  


22   that you --
  


23       Q.    Is it Fickas or Fickas?  F-I-C-K-A-S.  It's
  


24   on the very top of Page 75, second line down.
  


25       A.    Oh, yeah.  It's the carryover from Page 74.
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 1       Q.    Yes.
  


 2       A.    William Fickas.
  


 3       Q.    Okay.  My question in regards to this, in
  


 4   1891, by the time this patent, which I believe, based
  


 5   on the report, was the first patent issued on the Lower
  


 6   Salt, the river was substantially diverted by that
  


 7   time, wasn't it?
  


 8       A.    I think you're mistaken that this is the
  


 9   earliest patent.  The arrangement that I have in my
  


10   report, in terms of the patent discussion, is
  


11   geographical, and then it goes either up or down the
  


12   river.  So I'm fairly certain -- off the top of my
  


13   head, I don't remember, but I'm fairly certain that
  


14   there were patents that were issued well before 1891.
  


15       Q.    Do you want to take a second and just look
  


16   through the section really quick and let me know?
  


17       A.    Sure.
  


18                  MR. MCGINNIS:  Laurie, are you just
  


19   asking about the Lower Salt or the Upper as well?
  


20                  MS. HACHTEL:  Just the Lower.
  


21                  THE WITNESS:  To answer your question, I
  


22   am reasonably certain that there were patents that were
  


23   granted before 1890.  I discussed representative
  


24   samples, particularly those that had something specific
  


25   to say in their patent files about the Salt River.  I
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 1   think the easiest way to find the earlier ones -- well,
  


 2   I can give you an example.
  


 3   BY MS. HACHTEL:
  


 4       Q.    Would it be fair to say for -- in your
  


 5   report, that is the earliest patent that you discuss in
  


 6   your Lower Salt report?
  


 7       A.    I think that's correct.  If you look at
  


 8   Pages -- beginning on Page 65 of the report, where are
  


 9   the maps that the Salt River Project Cartographics and
  


10   I created showing the location of the patents, if you
  


11   look at a blowup of those on a computer screen, each
  


12   one of those boxes that's listed there has the year
  


13   that the patents were awarded.  And I'm virtually
  


14   certain that of the 200-and-some-odd patents that
  


15   appear on Pages 65 through 72, you'll find a lot more
  


16   patents that were pre-18 -- you said 1891, is that the
  


17   year you were --
  


18       Q.    That's the one I saw in your report.
  


19       A.    Yeah.  So the other ones that are shown on
  


20   this particular map probably just didn't have anything
  


21   specific to say in the patent file about the Salt
  


22   River.  I tried to pick the ones where there was
  


23   actually something in the patent file where they
  


24   mentioned the Salt River bed or something like that.
  


25   And a whole lot of them didn't have anything to say at
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 1   all about the bed.
  


 2       Q.    That was one of my questions I wanted to ask
  


 3   you, was, in your review of looking at the supporting
  


 4   files on the patents, would you say then the majority
  


 5   did not have additional supporting extra information?
  


 6       A.    Yes.  The majority of them, I mean they
  


 7   provided the legal description of the property, which I
  


 8   was then able to identify as touching or overlapping
  


 9   the river; but other than that, they did not provide,
  


10   in the supporting documentation, any mention about the
  


11   riverbed or the river itself or anything like that.
  


12       Q.    If there was additional information, as you
  


13   noted and apparently included those particular
  


14   instances here in your report, what did that
  


15   supplemental information in the patent file usually
  


16   entail?
  


17       A.    I believe I discussed most, if not all, of
  


18   those cases where there was a specific discussion about
  


19   the bed.  I mean that was my focus when I did the
  


20   research.  I mean aside from the fact where the patent
  


21   was just simply awarded, without any mention of the bed
  


22   of the river, although it lay within the legal
  


23   description, what I tried to focus on in my discussion
  


24   of the representative ones were patent files that had
  


25   something specific to say about the bed of the river.
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 1       Q.    Usually contained on the application or
  


 2   affidavit?
  


 3       A.    Not on the application.  The application
  


 4   simply was where the Homestead person came in and said
  


 5   I want to patent the following piece of property.  And
  


 6   the process at that point was the General Land Office
  


 7   would look at a listing of how other patent
  


 8   applications or actual awards had taken place.  They
  


 9   would determine if the property had already been
  


10   awarded or potentially was going to be awarded to
  


11   somebody else.
  


12             And if it was available, then they would say
  


13   fine.  And if it was a Homestead patent, then the
  


14   requirement was, is that the person would then have to
  


15   go back to the property and live on it for two years
  


16   and make improvements to it.  And improvements was
  


17   pretty loosely defined.  It could be pretty much
  


18   anything; building a barn, putting in fences, an
  


19   irrigation ditch, planting crops, you know, a whole
  


20   long list of things.  And then at the end of the two
  


21   years, they would come back, the applicant and usually
  


22   two witnesses, and that's when they would fill out the
  


23   affidavits.  And the affidavits would say -- well, I've
  


24   got examples of them in my report.
  


25       Q.    I did notice that.
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 1       A.    Yeah, at least some of the pages of them.
  


 2   They typically were multiple pages long.  But the
  


 3   affidavits would say -- again, it would provide the
  


 4   name of the applicant, the legal description, and the
  


 5   date.  And then several of the questions would say
  


 6   "What improvements have you put in?"
  


 7             And then the applicant would fill in whatever
  


 8   they did, a barn, fence, crops, whatever.  And then
  


 9   they needed to bring two witnesses with them, and
  


10   similar questions were asked of the witnesses.  "What
  


11   did Farmer Jones do for improvements on his or her
  


12   property?"  And then the witnesses would say whatever
  


13   they had seen on his property.  The witnesses usually
  


14   were neighbors, I mean people in the same vicinity,
  


15   which is reasonable, I mean the difficulty of travel in
  


16   those days.
  


17       Q.    Is it fair to say then -- and you reference
  


18   those maps that you worked with the cartographers at
  


19   SRP to include the different patents that included the
  


20   Salt River. -- that all of those were issued
  


21   postdiversion of the Salt; in other words, those
  


22   patents were not issued on the Salt in the ordinary and
  


23   natural condition of the Salt River?
  


24       A.    Most of them were not, that's correct.  There
  


25   may have been some very early ones in the 1860s, but I
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 1   would agree that most of them, those patents, were not
  


 2   issued in the ordinary and natural condition, because
  


 3   there had been diversions along the stream.
  


 4       Q.    So there may be a patent listed on the maps
  


 5   on Pages 65 to 72 that you reference that might be from
  


 6   1860, before Swilling arrived?
  


 7       A.    I honestly don't know the answer to that
  


 8   question.  If there are, probably just a few of them.
  


 9       Q.    In your work on navigability in other states,
  


10   have you found a reservation for a navigable river in a
  


11   patent before?
  


12       A.    A reservation for --
  


13       Q.    Or where in the patent they reserved out a
  


14   navigable river in your patent review?
  


15       A.    What it would have shown is it would have
  


16   shown the meanders along the edge of the navigable
  


17   river, and then the patent that would have been awarded
  


18   would have included what was referred to as a
  


19   government lot, which would be an irregularly shaped --
  


20   instead of being a rectangle or a square, it would
  


21   be -- two or three sides would be at 90-degree angles
  


22   and then there would be a curved meander line going
  


23   along the edge of whatever the navigable body of water
  


24   was.  So it wouldn't show specifically that the
  


25   navigable body of water was being reserved out.  It
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 1   would just simply show that anything inside the meander
  


 2   lines of a navigable body of water was not included in
  


 3   the patent that was adjacent to that particular body of
  


 4   water.
  


 5                  DIRECTOR MEHNERT:  Wade?
  


 6                  CHAIRMAN NOBLE:  Go ahead, Bill.
  


 7
  


 8              EXAMINATION BY COMMISSIONER ALLEN
  


 9                  COMMISSIONER ALLEN:  Question.  I keep
  


10   coming back to the Solicitor's opinion, and the
  


11   question that I have with regard to that is, if the
  


12   opinion states -- and it does. -- that it was the
  


13   southern channel of the river where the boundary was
  


14   placed, it was based on where the thalweg of the
  


15   channel was actually located?
  


16                  THE WITNESS:  Where the what was
  


17   located?
  


18                  COMMISSIONER ALLEN:  Thalweg or the
  


19   lowest part in the channel.
  


20                  THE WITNESS:  Oh, okay.  Yes, I believe
  


21   that's correct.
  


22                  COMMISSIONER ALLEN:  So how did patents
  


23   that were on the south side of that look?  Were they up
  


24   to that point, or were they to the middle of the river,
  


25   quote, wherever the middle of the river was?
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 1                  THE WITNESS:  My understanding of --
  


 2   you're talking about the 1969 Solicitor's opinion?
  


 3                  COMMISSIONER ALLEN:  Yes.
  


 4                  THE WITNESS:  My understanding is that
  


 5   the Solicitor did address that issue, and he said
  


 6   that -- he did, by the way, identify the Salt River as
  


 7   being nonnavigable.  That was in his opinion.  And I
  


 8   believe what he also said was that given that the river
  


 9   was nonnavigable, private landowners, meaning patentees
  


10   and their successors, would own to the middle of the
  


11   river, or in this case, I guess wherever the boundary
  


12   of the Indian Reservation was.
  


13                  COMMISSIONER ALLEN:  Well, it would seem
  


14   to be a conflict, to me, if the patents had already
  


15   been issued and they went to the middle of the river,
  


16   and yet his decision was more of a definition of where
  


17   you would expect a meandering river or navigable river
  


18   would occur.  It's based on the thalweg, i.e., the
  


19   lowest point of the river, and so the boundary could
  


20   have been here on the south side, but he could have
  


21   had -- there could have been previous patents issued
  


22   that went to the middle of the river, which would be
  


23   way over into Indian land.
  


24                  THE WITNESS:  Indian Reservation.
  


25                  COMMISSIONER ALLEN:  Yeah.
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 1                  THE WITNESS:  He did address that.  He
  


 2   recognized that there were patents that fit exactly
  


 3   what you're saying, that had been issued to the middle;
  


 4   too far north, in other words.  And he recommended that
  


 5   Congress enact legislation to rectify this problem.
  


 6   And, also, my recollection is, is that the Indian tribe
  


 7   itself indicated that they did not have a problem with
  


 8   the location of those particular patents that did go
  


 9   too far north, if I guess that's what we're saying.
  


10                  COMMISSIONER ALLEN:  Yeah.
  


11                  THE WITNESS:  And so he said that there
  


12   were these circumstances that you're describing and
  


13   that some action needed to be taken to legally fix this
  


14   problem, because otherwise it was going to create legal
  


15   problems for the patentees and the people who
  


16   subsequently got the property.
  


17                  COMMISSIONER ALLEN:  So was there
  


18   legislation enacted that accommodated that?
  


19                  THE WITNESS:  I don't know the answer to
  


20   that question.  That was his recommendation to the
  


21   Secretary of the Interior.  His letter was a letter to
  


22   the Secretary of the Interior.  And I don't know
  


23   whether the Secretary then asked Congress to rectify
  


24   that problem.  My understanding is, is that the problem
  


25   continued to exist for quite a few years after the
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 1   Solicitor's letter was written, and I just don't know
  


 2   the outcome of it.
  


 3                  COMMISSIONER ALLEN:  Well, the reason I
  


 4   asked the question in the first place is because it
  


 5   appears that the Solicitor's opinion was based on what
  


 6   one would consider a navigable stream, even though he
  


 7   may have said it wasn't.  There seems to be a conflict
  


 8   here, and I'm trying to resolve that in my mind.
  


 9                  THE WITNESS:  I don't think he said it
  


10   was based on a navigable stream.  He specifically --
  


11                  COMMISSIONER ALLEN:  No.  I mean it was
  


12   a nonnavigable stream --
  


13                  THE WITNESS:  Right.
  


14                  COMMISSIONER ALLEN:  -- if I understand
  


15   what he said.
  


16                  THE WITNESS:  Right, it was
  


17   nonnavigable; and, therefore, my understanding of his
  


18   wording was that under those circumstances, if there
  


19   had not been an Indian Reservation there, under those
  


20   circumstances then the patentees would own to the
  


21   middle of the channel.
  


22                  But given that there were these special
  


23   situations because it was the Indian boundary, that
  


24   created a bunch of other problems that needed to be
  


25   resolved.  And he recognized that there were some
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 1   patents that extended too far north and were actually
  


 2   in part of what he thought was the Indian Reservation
  


 3   boundary, but he did recommend that something needed to
  


 4   be done to fix that.  And my understanding is that his
  


 5   letter also said that the Indians themselves had
  


 6   indicated that they did not have a problem leaving
  


 7   those patents where they were and making an adjustment
  


 8   to accommodate what had been mistakenly patented out.
  


 9                  COMMISSIONER ALLEN:  So was it
  


10   resurveyed?
  


11                  THE WITNESS:  It was resurveyed, but
  


12   Chilson surveyed it in 1887 and Farmer resurveyed it in
  


13   1910 because of the same problem; and according to the
  


14   Solicitor, Farmer's survey didn't settle the issue
  


15   either, which is why the Solicitor was addressing it in
  


16   1969.
  


17                  COMMISSIONER ALLEN:  My question was,
  


18   was it resurveyed again after 1969?
  


19                  THE WITNESS:  I don't know the answer to
  


20   that question.
  


21                  COMMISSIONER ALLEN:  Okay.
  


22
  


23               CROSS-EXAMINATION (CONTINUED)
  


24   BY MS. HACHTEL:
  


25       Q.    Were there any specific descriptions of the
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 1   river, and I'm referring to flow or depth, contained in
  


 2   the affidavits you saw or -- well, in the patent files?
  


 3       A.    In the patent files, no.  The ones that
  


 4   actually mention the bed of the river in some way did
  


 5   not mention flow or depth.  The only one that I can
  


 6   recall that -- which is described in my report, was a
  


 7   patent that included an island in the river, and the
  


 8   patentee indicated that because the island frequently
  


 9   flooded, he had -- one of the questions that patentees
  


10   were asked is "Have you been away from the property at
  


11   any time; and, if so, why?"
  


12             And he indicated that the property frequently
  


13   flooded, and at those particular times, he and his
  


14   family had to leave, for obvious reasons.  And he said,
  


15   also, during those times he had to -- my recollection
  


16   is that he had to go into Phoenix and find work there
  


17   in order to be able to support his family until the
  


18   water levels dropped enough that he could go back and
  


19   continue farming on his patent.
  


20       Q.    The Desert Land Act didn't allow a person to
  


21   take water from a navigable stream; is that right?
  


22       A.    Could you restate that?
  


23       Q.    Sure.  In order for someone to be issued a
  


24   patent under the Desert Land Act of 1877, the water
  


25   they used had to come from a -- not come from a
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 1   navigable stream; is that correct?
  


 2       A.    Or I believe the phrasing in the Land Act is
  


 3   it had to come from a nonnavigable stream, but I guess
  


 4   you're phrasing it in the opposite manner.  Yes, that's
  


 5   correct.
  


 6       Q.    And how would a person applying for a patent
  


 7   under the Desert Land Act of 1877 know if it met the
  


 8   nonnavigable stream or not?  Do you know?
  


 9       A.    I don't know how they did.  It probably was
  


10   the same kind of judgment that all the other people
  


11   issuing patents and applying for patents used, which
  


12   was common sense recognition of what they were looking
  


13   at at the time.
  


14       Q.    Not a title navigability determination
  


15   per se?
  


16       A.    No, I never saw that any of the patentee
  


17   applicants went out and did a navigability
  


18   determination.  They just identified what the source of
  


19   the water was.  And in relation to the Salt River, the
  


20   Lower Salt that we're talking about here, they
  


21   typically referenced the name of a canal that headed on
  


22   the Salt River, and they would say I'm getting the
  


23   water for my Desert Land Act patent from the such and
  


24   such canal.
  


25       Q.    In your report on the Lower Salt, you
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 1   mentioned that Arizona did not select in lieu lands for
  


 2   the public trust lands that were included in the
  


 3   patents; is that correct?
  


 4       A.    That's right.
  


 5       Q.    Can you tell me the statute or basis for
  


 6   Arizona's in lieu selection for that?
  


 7       A.    I think you just said something
  


 8   contradictory.  You said that they didn't select in
  


 9   lieu lands for the public trust lands, and then you
  


10   said --
  


11       Q.    Let me reword and see if I can be more clear.
  


12       A.    Okay, that would be good.
  


13       Q.    I'm just trying to make sure I understand
  


14   your conclusion.
  


15             In your report on the Lower Salt, you state
  


16   that there is no evidence that Arizona selected in lieu
  


17   lands for the Federal patents that were issued that
  


18   included the Salt River bed; is that correct?
  


19       A.    I'm still not understanding your question.
  


20       Q.    Well, we can -- why don't you turn to Page 73
  


21   of your Lower Salt report, in the last paragraph of
  


22   that page.
  


23       A.    Oh, okay.  I understand what your question is
  


24   now.
  


25       Q.    So, okay.  My question to you was, based on
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 1   your conclusion on Page 73 that the State of Arizona,
  


 2   there was no evidence that they selected in lieu lands
  


 3   for those patented upon the river for the public trust
  


 4   lands, the sovereign lands that were included within
  


 5   the patent, my question is, what is the basis for the
  


 6   in lieu?
  


 7       A.    A little bit of explanation here.  In lieu
  


 8   lands -- well, let me back up one step.
  


 9             Arizona was given specific parcels of land,
  


10   Sections 16 and 32 and 36, and I forgot what the fourth
  


11   one was, when it became a State, and those particular
  


12   sections throughout the entire state were to fund
  


13   various public activities in Arizona, such as schools
  


14   and miners hospitals and the like, and the State could
  


15   either sell those lands or rent them out and use the
  


16   funds for those purposes.
  


17             Arizona was entitled -- if those lands were
  


18   already occupied by, for example, a railroad, then
  


19   Arizona -- those lands, which normally would have gone
  


20   to the State, Arizona would not be getting the benefit
  


21   of, let's use as an example, Section 36, which would be
  


22   a school land section.
  


23             If the Section 36 had already been awarded to
  


24   a railroad as part of the railroad's land grant support
  


25   system, which is how the railroads were funded coming
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 1   across the western U.S., then obviously Arizona
  


 2   wouldn't get it upon statehood because the railroad
  


 3   already had it.  So Arizona would then be entitled to
  


 4   pick another section somewhere else in the state to
  


 5   compensate for not getting that one Section 36.
  


 6             I went through all of the in lieu lists,
  


 7   which are in the General Land Office records, and I
  


 8   looked to see if Arizona claimed any in lieu selections
  


 9   for the land that it would have lost if the Salt River
  


10   had been navigable and a Federal patent had been issued
  


11   that included that river portion.  I hope I'm being
  


12   clear here.
  


13       Q.    No, I'm following you.  I just -- I can
  


14   maybe -- because I'm trying to make sure I understand
  


15   your conclusion here.
  


16             So your basis for the in lieu selection was
  


17   based on the school sections in place for 2, 16, 32 and
  


18   36; not on more general lands, which would be sovereign
  


19   lands, which would be what we call public trust lands
  


20   that Arizona got as its sovereignty at statehood; is
  


21   that correct?
  


22       A.    Yes, but I did look to see whether Arizona
  


23   claimed any land by virtue of the fact that Federal
  


24   patents, in 200 cases at least, roughly, included the
  


25   bed and the banks of the river.  And I found no
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 1   indication that Arizona was claiming in lieu lands for
  


 2   those particular pieces of property.
  


 3       Q.    The Enabling Act governs the in lieu
  


 4   selection of the school sections in place, but doesn't
  


 5   govern public trust or sovereign lands; would you agree
  


 6   with that?
  


 7       A.    I don't know the legal answer to that
  


 8   question.
  


 9       Q.    Okay.
  


10
  


11              EXAMINATION BY COMMISSIONER ALLEN
  


12                  COMMISSIONER ALLEN:  I have a question.
  


13   If an in lieu selection covered the Salt River and the
  


14   Salt River was navigable, hypothetically, then the
  


15   State would have had the option of taking additional
  


16   lands, because it would have already had control of the
  


17   navigable stream; is that the case?
  


18                  THE WITNESS:  Let me see if I can
  


19   provide a hypothetical situation that I think would
  


20   meet your -- say a navigable river went through
  


21   Section 36.
  


22                  COMMISSIONER ALLEN:  Right.
  


23                  THE WITNESS:  And the State was already
  


24   given Section 36.
  


25                  COMMISSIONER ALLEN:  Right.
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 1                  THE WITNESS:  But there was already a
  


 2   certain amount of acreage that was covered by the
  


 3   river.  My understanding is that the State -- that,
  


 4   therefore, the State was getting that property
  


 5   basically twice.
  


 6                  COMMISSIONER ALLEN:  Correct.
  


 7                  THE WITNESS:  And so my understanding of
  


 8   the way it would work is that the State would then be
  


 9   able to select land elsewhere --
  


10                  COMMISSIONER ALLEN:  That was my
  


11   question.
  


12                  THE WITNESS:  -- based on how much the
  


13   river covered.
  


14                  COMMISSIONER ALLEN:  Right.
  


15                  THE WITNESS:  Yeah.
  


16                  Oh, and, Commissioner Allen, I never saw
  


17   any indication that the State did that in reference to
  


18   the Salt River.
  


19                  COMMISSIONER ALLEN:  Or any other river.
  


20                  THE WITNESS:  Okay.
  


21
  


22                CROSS-EXAMINATION (CONTINUED)
  


23   BY MS. HACHTEL:
  


24       Q.    In your Lower Salt report, Chapter 3, you
  


25   discuss government agency reports.  Those reports
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 1   overall focus on water issues involving irrigation,
  


 2   flood control, and hydroelectric power; would you agree
  


 3   with that?
  


 4       A.    I believe that's correct.
  


 5       Q.    Would you agree that Federal officials who
  


 6   wrote about the Salt River prior to Arizona's statehood
  


 7   were primarily focused on reclamation efforts of the
  


 8   river?
  


 9       A.    That was certainly one big piece of it, yes.
  


10       Q.    What would be another piece?
  


11       A.    The Geological Survey did studies of the
  


12   flood flows of the river.  And, again, I mentioned
  


13   earlier during my direct testimony, I did not try to
  


14   interpret, you know, the cfs measurements and that type
  


15   of thing.  But I did refer to and I believe I quoted
  


16   some of the Geological Survey's textual comments about
  


17   the nature of the Salt River, meaning that it flooded
  


18   frequently and at other times had very little water,
  


19   that type of thing.
  


20       Q.    Certainly their focus wasn't on using the
  


21   river for navigation, right?
  


22       A.    I saw no indication in any Federal records
  


23   that any Federal agencies were examining the river for
  


24   navigability, which would have included the Corps of
  


25   Engineers; and I did not see anything in Corps records
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 1   where they were addressing navigability, which the
  


 2   Corps did all over the United States on other rivers.
  


 3       Q.    Did you have something on the Corps in your
  


 4   report on the Lower Salt?
  


 5       A.    No, I didn't.
  


 6       Q.    On Page 247 of your Lower Salt report, and
  


 7   there's a similar provision in Upper Salt, I just have
  


 8   a question on some language you have included.
  


 9       A.    Which page, again?
  


10       Q.    247 of Lower Salt and 145 of the Upper Salt.
  


11       A.    247 being the section on the Colorado River?
  


12       Q.    Let's see.
  


13       A.    You're talking about the Lower Salt now?
  


14       Q.    Maybe I have a wrong -- let me just
  


15   double-check.
  


16       A.    247 on the Lower Salt is a summary conclusion
  


17   relating to --
  


18       Q.    Yes, it's a summary of Chapter 6, you're
  


19   correct.
  


20       A.    About the Colorado River.
  


21       Q.    Yes, you're correct.
  


22             My question on that, the language in that
  


23   paragraph, the third sentence says, "A dependable and
  


24   reliable draft of two feet could not be had in a river
  


25   that was sometimes only a few inches deep, although at
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 1   flood stage, the Salt could contain very deep water."
  


 2             First, can you tell me where on the river
  


 3   that it was only a few inches deep?
  


 4       A.    This was just a general summary of the
  


 5   historical parties who had described the river over a
  


 6   long period of time.  So I wasn't attempting to be
  


 7   specific here.  I was referring to, for example, the
  


 8   Ingalls brothers talking about not being too deep to
  


 9   wade across.  Also, I was trying to incorporate
  


10   comments that had been made in the Federal Government
  


11   reports, also the visual observations and photographs.
  


12             So this particular section shouldn't be
  


13   interpreted as something that was intended to have a
  


14   specific reference.  It's a summary of everything that
  


15   preceded this particular page.
  


16       Q.    Let me follow up on that, though.  Based then
  


17   on the totality and what you said about the Ingalls
  


18   survey, are you interpreting a comment that the river
  


19   was shallow, that that would equate to being the river
  


20   was a few inches deep?
  


21       A.    No, that's just my statement and also, again,
  


22   the visual observations from the photographs.  In
  


23   particular, I think if you look at the photograph on
  


24   the cover of the report, which is the buggy crossing
  


25   the river right near Tempe Butte, it's pretty obvious
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 1   in that photograph, which is dated 1875, which is
  


 2   before a lot of the diversions, that the buggy is
  


 3   standing in water that is only a few inches deep.
  


 4             So, again, this was just intended to be a
  


 5   broad summary; not to -- I would have included, you
  


 6   know -- in the main body of the report, I would have
  


 7   included a footnote citation for that; but the purpose
  


 8   of this page was not to single out particular
  


 9   documents.  It was just a summary of inclusion.
  


10       Q.    Likewise, I have to ask, when you included "a
  


11   reliable draft of two feet," I was wondering if your
  


12   inclusion of "two feet" was significant for some
  


13   reason, as far as for navigability?
  


14       A.    I think the "two feet" came mostly from the
  


15   discussion of the Ives steamboat and the other Colorado
  


16   River, the Wheeler boat, and John Wesley Powell's
  


17   dories.  But particularly the Ives steamboat and then
  


18   the other steamboats that went up and down the Colorado
  


19   River, they drew typically more than a few inches, up
  


20   to -- I think Ives was 2 feet, so that's where that
  


21   came from.
  


22       Q.    Okay.  You don't have a depth requirement for
  


23   navigability based on the historical research that
  


24   you've conducted, do you?
  


25       A.    No.  The navigability, the depth requirement,
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 1   would have been up to the individual historical parties
  


 2   to determine whether they could navigate it on a
  


 3   reliable basis and enough to be able to make a living
  


 4   using it, which they obviously did not on a regular and
  


 5   reliable basis.
  


 6       Q.    On Page 145 of your Upper Salt report.
  


 7       A.    Yes, this --
  


 8       Q.    That's not the -- let me see.  That can't be
  


 9   right, because that's a photo.
  


10       A.    145 is the Summary and Conclusion again.
  


11       Q.    Okay.  Hold on.  I'm in the wrong report.
  


12   One second.
  


13             Yes, it's the Summary and Conclusion to
  


14   Chapter 5.
  


15       A.    Right.
  


16       Q.    The question I had is, I think it's about the
  


17   fifth sentence town.  It begins with "Furthermore."
  


18             It says "Furthermore, the upper Salt River's
  


19   shifting nature made its course undependable as well as
  


20   dangerous."
  


21       A.    Yes, I see that.
  


22       Q.    And I was wondering what the basis of your
  


23   conclusion there for the Upper Salt's shifting nature,
  


24   if you can tell me where the support for that is in
  


25   your report.
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 1       A.    Again, this was only intended as a general
  


 2   statement.  There is, I think in some of the
  


 3   photographs, the historical photographs we looked at,
  


 4   there was a lot of evidence of shifting channels
  


 5   before Roosevelt flooded down near where the confluence
  


 6   of the Salt and Tonto Creek are.  And this report
  


 7   covered all the way down as far as Granite Reef Dam as
  


 8   well, so not so much in the canyon below Roosevelt, but
  


 9   closer to Granite Reef Dam.  That would be my reference
  


10   there.
  


11       Q.    Okay, because I was wondering -- my
  


12   understanding is a large part of the Upper Salt's
  


13   contained within canyon, so I was wondering where that
  


14   came from, but thank you for clarifying that.
  


15       A.    Yeah, not in the canyon.
  


16       Q.    In your Lower Salt report, you also mention
  


17   that the river frequently sank beneath its bed, leaving
  


18   a dry channel for miles.  I'm on Page 2 of your Lower
  


19   Salt report.  I wanted to find out what the basis for
  


20   that is.
  


21       A.    Like the Conclusion, the Executive Summary is
  


22   intended to basically encompass the entire report, and
  


23   what I'm saying here is that at least some of the
  


24   historical parties made reference to the fact that the
  


25   bed was dry for long stretches.
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 1             A good example might be one of the --
  


 2   although I don't have it in my report, might be one of
  


 3   those 25 newspaper articles that we discussed yesterday
  


 4   where the -- I can't remember the two guys' names, but
  


 5   they built a boat and took it over to the Salt River
  


 6   and got maybe about a half a mile and then were looking
  


 7   downstream and were looking at nothing but dust and
  


 8   sand for many miles.
  


 9             So, again, the Executive Summary is not
  


10   intended to be specific.  It's just supposed to be a
  


11   general reference to what follows in the main body of
  


12   the report.
  


13       Q.    So can you point to me within the main body
  


14   where the support is for that conclusion, or is it just
  


15   a general statement based on everything?
  


16       A.    It's a general statement based on
  


17   everything.
  


18       Q.    And do you know if that condition of the
  


19   river that you're mentioning was in the ordinary and
  


20   natural condition of the river?
  


21       A.    Not the way I understand ordinary and natural
  


22   from the PPL Montana case or the Winkleman case.  Most
  


23   likely, the -- most of what I discuss in my report is
  


24   after the Swilling Ditch and other diversion dams were
  


25   put in place.
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 1              EXAMINATION BY COMMISSIONER ALLEN
  


 2                  COMMISSIONER ALLEN:  Question.
  


 3                  It's my understanding that the river was
  


 4   perennial prior to 1865?
  


 5                  THE WITNESS:  It was what?
  


 6                  COMMISSIONER ALLEN:  Perennial.
  


 7                  THE WITNESS:  Oh, perennial, yes.
  


 8                  COMMISSIONER ALLEN:  That it had flow
  


 9   down it all of the time?
  


10                  THE WITNESS:  I've seen reference to
  


11   that in some documents.  I did not go pre-1865.  So I
  


12   don't know, you know, the answer to that particular
  


13   question.
  


14
  


15                CROSS-EXAMINATION (CONTINUED)
  


16   BY MS. HACHTEL:
  


17       Q.    I'm on Page 38 of your Lower Salt report.
  


18   The third sentence in the paragraph states "Water
  


19   diverted from the river to serve farmlands, of course,
  


20   could deplete supplies necessary to maintain
  


21   navigability, but other historical documentary evidence
  


22   to be discussed later in this report indicates that no
  


23   objections were made to such diversions."
  


24             My question is, did you see any document in
  


25   your historical research that stated how much water
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 1   needed to be left in the river for navigation?
  


 2       A.    How much water --
  


 3       Q.    Would need to be left in the river in order
  


 4   for it to be used for navigation, as opposed to, as
  


 5   that sentence discusses, the substantial depletions for
  


 6   farmland, which took water away for that purpose?
  


 7       A.    There were never any discussions about how
  


 8   much water needed to be left for navigation, and I
  


 9   think that's the point; that nobody objected.  And
  


10   there were -- as I indicated, I believe during my
  


11   direct testimony, there certainly were a lot of
  


12   objections to the method of financing for the Salt
  


13   River Project, and those were -- you know, a whole lot
  


14   of public meetings were carried out and there were a
  


15   lot of discussions and a lot of angst over, you know,
  


16   how much would be paid for it.  It was heavily
  


17   discussed.  And in contrast, there was no discussion
  


18   about, you know, how irrigation systems or Roosevelt
  


19   Dam or diversion dams would adversely affect
  


20   navigation.
  


21             And my conclusion is, is that there were no
  


22   discussions because nobody thought it was going to
  


23   affect navigability, and, therefore, it didn't warrant
  


24   any discussion.
  


25       Q.    And the focus of the Salt River Valley


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3866


  


 1   residents at that time was trying to secure Federal
  


 2   funding for the building of the reservoir, correct?
  


 3       A.    That's correct.
  


 4       Q.    I want to have a discussion a little bit on
  


 5   the Chapter 3 of your Lower Salt report, on the Federal
  


 6   agency reports section.
  


 7       A.    Okay.  Could you tell me what page that
  


 8   starts on?
  


 9       Q.    Sure.  It starts on Page 118.
  


10       A.    I'm sorry?
  


11       Q.    Starts on Page 118.
  


12       A.    118?
  


13       Q.    Uh-huh, of your Lower Salt report.
  


14       A.    Okay.
  


15       Q.    I don't want to go through all of these,
  


16   since you and I had just previously discussed that the
  


17   focus of these reports is rather limited.  I did want
  


18   to ask you about the lower -- let's see, Page -- let me
  


19   find the right page.
  


20             The U.S. Geological Survey Annual Reports
  


21   that your discussion starts on Page 119.
  


22       A.    Okay.
  


23       Q.    That report looks like it was not just
  


24   limited to a discussion of the Salt River; is that
  


25   correct?
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 1       A.    That's correct.
  


 2       Q.    And the purpose was to discuss the
  


 3   reclamation of arid lands in the West; is that correct,
  


 4   generally, without going through the report?
  


 5       A.    I don't think it specifically addressed
  


 6   navigation.  I don't remember the rest of the report
  


 7   beyond what I've quoted on Page 120; but I think my
  


 8   recollection is, is that there were general statements,
  


 9   like the one that I present here, in many of these
  


10   Annual Reports that included not only the Salt, but
  


11   also the Gila, and maybe some other western streams as
  


12   well, about what the general characteristics of all
  


13   those streams were like.
  


14             And then in many of the Annual Reports, then
  


15   they went into the more technical and hydrological
  


16   aspects of discussing how much flood flows there were
  


17   at certain times of year and how low the river would be
  


18   at other times of year, and there would be tables and,
  


19   again, information that I did not attempt to analyze.
  


20   I looked at the general statements such as the one you
  


21   see on Page 120.
  


22       Q.    And Powell's observation or characterization
  


23   of the Salt was not based on the ordinary and natural
  


24   condition, correct?
  


25       A.    This report was published in 1891, so it
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 1   would not have been the ordinary and natural condition.
  


 2             If I could add one more thing to that,
  


 3   though?
  


 4       Q.    Certainly.
  


 5       A.    This was a general statement, and let's look
  


 6   at the block quote just for a moment here.
  


 7             "In this basin are found rivers most
  


 8   difficult and dangerous to examine and control,"
  


 9   meaning he's talking about the Gila Basin, including
  


10   the Salt here, "differing in character and habit from
  


11   those of the North as widely as in geographic position.
  


12   In place of the regularly recurring annual floods of
  


13   spring and early summer, so strongly marked on the
  


14   discharge diagrams of other basins, these rivers show
  


15   conditions almost the reverse, being at that season at
  


16   their very lowest stages - even dry - and rising in
  


17   sudden floods at the beginning of and during the
  


18   winter.  These floods are of the most destructive and
  


19   violent character; the rate at which the water rises
  


20   and increases in amount is astonishingly rapid,
  


21   although the volume is not always very great....  From
  


22   this it will be recognized that the onset of such a
  


23   flood is terrific.  Coming without warning, it catches
  


24   up logs and bowlders [sic] in the bed, undermines the
  


25   banks, and tearing out trees and cutting sand-bars, is
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 1   loaded with this mass of sand, gravel, and driftwood -
  


 2   most formidable weapons [of] destruction."
  


 3             And while this was published in 1891, I think
  


 4   Powell's commentary is a general one that characterizes
  


 5   these rivers as they would have been in their ordinary
  


 6   and natural condition, in addition to what they were
  


 7   like in 1891.
  


 8       Q.    But he -- you don't know if his observations
  


 9   or this discussion is as of 1860 or before Swilling in
  


10   1865, do you?
  


11       A.    No, but I think he's making it clear that
  


12   this is a general statement that would be applicable
  


13   over a long period of time.
  


14       Q.    To many western rivers.  Was he -- where was
  


15   Powell from?
  


16       A.    I don't know.
  


17                  CHAIRMAN NOBLE:  Laurie, would now be a
  


18   good time to take a break?
  


19                  MS. HACHTEL:  It would be perfect.
  


20   Thank you.
  


21                  CHAIRMAN NOBLE:  Okay, let's take 15,
  


22   10:30.
  


23                  (A recess was taken from 10:14 a.m. to
  


24   10:32 a.m.)
  


25                  CHAIRMAN NOBLE:  Dr. Littlefield, are we
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 1   ready?
  


 2                  THE WITNESS:  I'm ready.
  


 3                  CHAIRMAN NOBLE:  Laurie?
  


 4                  MS. HACHTEL:  Mr. Chairman.
  


 5                  CHAIRMAN NOBLE:  Please proceed.
  


 6   BY MS. HACHTEL:
  


 7       Q.    Dr. Littlefield, can you turn to Page 128 of
  


 8   your Lower Salt report, please?
  


 9       A.    Okay, I'm there.
  


10       Q.    The second to the last sentence says "Not
  


11   only were these characteristics atypical of a navigable
  


12   body of water, but so too were the presence of many
  


13   diversion dams along the Salt River."
  


14             And the language that it's referring to is
  


15   the discussion in the previous several sentences about
  


16   irregular flow and floods; is that correct?
  


17       A.    Correct.
  


18       Q.    Can you tell me, based on that sentence that
  


19   I had read to you from your report, what
  


20   characteristics would be typical of a navigable body of
  


21   water then?
  


22       A.    Again, I go back to the historical parties
  


23   would have identified a navigable body of water if they
  


24   believed the Salt River to be navigable, and what their
  


25   characteristics would have been would have been up to
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 1   them and I guess would depend on what they wanted to
  


 2   use the river for in terms of transport; but they
  


 3   didn't, so...
  


 4       Q.    So these descriptions of the flow and the
  


 5   floods and the navigability was focused on its use for
  


 6   irrigation?
  


 7       A.    Well, the sentence you quoted talks about two
  


 8   things.  One is the previous quote, where Davis said
  


 9   the streams of this country, meaning Arizona, were
  


10   extremely irregular in character, fluctuating at times
  


11   with great rapidity, floods coming down without
  


12   warning, and disappearing in the course of a few hours.
  


13             And then the other part relates to the
  


14   irrigation dams.  That's the second part of the
  


15   sentence.
  


16       Q.    And the particular document that we're
  


17   quoting and referring to was Water Supply Paper No. 2,
  


18   which is entitled "Irrigation Near Phoenix in 1897,"
  


19   correct?
  


20       A.    Correct.
  


21       Q.    The diversion dams that existed on the Salt
  


22   River were more or less -- this is prior to
  


23   Roosevelt. -- were more or less temporary in nature;
  


24   would you agree?
  


25       A.    My understanding is that they were temporary,
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 1   and when there were floods, they washed out and they
  


 2   had to be rebuilt.
  


 3       Q.    Was that -- and I think I read somewhere in
  


 4   your report that someone had described them as hastily
  


 5   built.  Did they build those brush and rock dams that
  


 6   were temporary in nature because they were cheaper to
  


 7   build, so they could begin irrigating right away?
  


 8       A.    I don't have the precise answer.  I can give
  


 9   you an educated guess, just based on my work on water
  


10   diversions throughout the West.
  


11             They were quick and easy to put up.  They did
  


12   not require a lot of labor on the part of the people
  


13   who were going to benefit by them.  I think the focus
  


14   was get them up as quickly as you can.  They also
  


15   accommodated -- because they would wash out, the
  


16   replacements would accommodate any shift in the
  


17   channel, because there might have to be a new head
  


18   somewhere else.
  


19             So I think the Arizona Canal actually had a
  


20   wood diversion dam, but that washed out periodically
  


21   too as well.
  


22       Q.    In your Lower Salt report, on Page 158,
  


23   carrying onto 159, in the last full paragraph that
  


24   starts on 158, you have a description of canals that
  


25   were in existence prior to Roosevelt Dam going in.
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 1       A.    Yes.
  


 2       Q.    Fair to say there's, I think, 10 canals
  


 3   listed here, starting with Swilling Ditch in 1867?
  


 4       A.    Correct.  And this information is from the
  


 5   Salt River Project Final History to 1916, which is from
  


 6   the records of the Bureau of Reclamation at the
  


 7   National Archives branch in Denver.
  


 8       Q.    Do you know in your research how much water
  


 9   was taken out of the river by these 10 different
  


10   diversion canals?
  


11       A.    You mean individually or cumulatively?
  


12       Q.    How about -- we can go into individually, if
  


13   you have that.  If you have a total, if that's all you
  


14   have, I'll take that too.  I'll take both, if I can get
  


15   it, but...
  


16       A.    Well, I can't give you both.
  


17             My understanding is, by the time that these
  


18   were all built, they took virtually all the water out
  


19   of the river at times, depending on how much water was
  


20   available coming down.  I can't break it out by canal,
  


21   though.
  


22       Q.    No problem.  I just wondered.  If you had
  


23   that information, I'd take it.
  


24             On Page 161 of your Lower Salt report.  Tell
  


25   me when you're on the page.
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 1       A.    Okay, I'm there.
  


 2       Q.    The large block quote you have from --
  


 3       A.    Yes.
  


 4       Q.    These are U.S. Department of Agriculture
  


 5   records, from Thomas Dean [sic].  The second sentence
  


 6   of that block quote says "The level of standing
  


 7   water and its character have no doubt been much
  


 8   changed during the years in which irrigation has
  


 9   been practiced.  Little is known of the condition
  


10   existing before irrigation except that the water was
  


11   deeper now [sic]."
  


12             My understanding, that Dean is -- or Means,
  


13   excuse me, is --
  


14       A.    "Deeper than now."
  


15       Q.    It's noting that the irrigation diversions
  


16   have affected the depth of the river?
  


17       A.    That's what he's saying.
  


18       Q.    Can you turn to Page 178 of your Lower Salt
  


19   report, please?
  


20       A.    The photographs?
  


21       Q.    Yes.
  


22       A.    Yes.
  


23       Q.    In particular, Figure 59, which is a picture
  


24   of Hayden's Ferry on January 15th, 1901.  I was
  


25   wondering if you knew or researched what the flow of
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 1   the river was at that point on that date?
  


 2       A.    No.  I'm not a hydrologist, and I wouldn't
  


 3   have any way of knowing that information.
  


 4       Q.    In your report you discuss the construction
  


 5   of Roosevelt Dam, and there's a discussion about moving
  


 6   freight and people from Phoenix to the construction
  


 7   site.  Does that sound correct?
  


 8       A.    Yes.
  


 9       Q.    And that would -- if the river was used to
  


10   transport those people or goods to the construction
  


11   site, that would be upstream; is that correct?
  


12       A.    To carry things from Phoenix to Roosevelt?
  


13       Q.    Correct.
  


14       A.    Yeah, that would be upstream.
  


15       Q.    And do you know how much water was being
  


16   taken out of the river in around 1900?
  


17       A.    At what point?
  


18       Q.    At down over in the Salt River Valley.
  


19       A.    No, I don't.
  


20       Q.    And is it your opinion, based on the
  


21   historical research, that all the markets for goods
  


22   that people on the Salt River would have gone to or
  


23   sold goods at were all located, the markets, were all
  


24   located on the river, adjacent to the river?
  


25       A.    I'm not sure I understand your question.
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 1       Q.    I think in your direct testimony you had
  


 2   discussed that markets for goods were located along the
  


 3   river; and my question to you is, was that true of all
  


 4   markets for goods from the Salt River Valley?
  


 5       A.    Oh, no, certainly not.  There were certainly
  


 6   market for goods that lay away from the Salt River
  


 7   Valley; for example, the mining communities and so
  


 8   forth.
  


 9       Q.    So in those particular instances, a road
  


10   would have been necessary to get to that market?
  


11       A.    You're talking about the Apache Trail?
  


12       Q.    Just any -- not necessarily just the Apache
  


13   Trail; but if there's a market that's not along the
  


14   bank or adjacent to the river, in order to get to that
  


15   market, you're still going to need to utilize a road of
  


16   some nature to get to that?
  


17       A.    A road or a railroad, yes.
  


18       Q.    And do you know when the first newspaper was
  


19   established in Phoenix?
  


20       A.    No, I don't.
  


21       Q.    And then yesterday, in the discussion of the
  


22   25 historical accounts, the Thorpe and Crawford account
  


23   and I believe it's Scott account, 1919, I think you had
  


24   testified that they floated on releases from Roosevelt,
  


25   not the natural flows.  Does that sound familiar?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3877


  


 1       A.    Which accounts, again?
  


 2       Q.    The Thorpe and Crawford and I believe -- I
  


 3   don't know which number it is.  Here it is.  I don't
  


 4   know if it's Ensign and Scott.  I don't know -- I
  


 5   didn't mark where they were within this.  But I guess
  


 6   my question is, in your testimony that I remember
  


 7   yesterday, when you discussed that they were floating
  


 8   on releases from Roosevelt and not the natural flows, I
  


 9   was wondering if you could tell me if you had looked at
  


10   records of what the releases were at that point?
  


11       A.    No, I have not.
  


12             And I don't think I testified that they were
  


13   floating on the releases.  I just testified that they
  


14   were floating on the river, and I don't know whether
  


15   they were releases or whether the reservoir was just
  


16   passing through the river or -- but as far as it being
  


17   specifically from releases, I don't know.
  


18       Q.    Okay.  And did you include all photos of
  


19   boating that you came across in your research that
  


20   pertained to the Salt River?
  


21       A.    Yes.
  


22       Q.    And yesterday I had asked you if you had seen
  


23   the river, and you had -- it sounded like you had at
  


24   least viewed it by car.  Did you also view the river on
  


25   the ground?  Did you get out and actually -- I don't


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3878


  


 1   want to use the word survey, but look at the river on
  


 2   the ground, other than just by car?
  


 3       A.    I did at Granite Reef Dam.  Mr. McGinnis took
  


 4   me up there, I think it was back in the 1990s, just to
  


 5   show Granite Reef Dam to me.  Other than that, my
  


 6   familiarity with viewing the river was driving adjacent
  


 7   to it, down the Apache Trail; and then, as I said, I
  


 8   also was provided with a helicopter tour, which went up
  


 9   into -- above Roosevelt Lake and the Tonto Basin and
  


10   then back down through the canyon and all the way down
  


11   to the Salt's confluence with the Gila.
  


12       Q.    Yesterday, in your direct, when you were
  


13   going through the 25 historical accounts, and I'm
  


14   just -- I want to understand a little bit more about
  


15   your conclusions with boosterism, and so I'm going to
  


16   use from yesterday -- let's just use under -- do you
  


17   have the -- oh, good, you do.
  


18       A.    Yes, I do.
  


19       Q.    The exhibit from yesterday.
  


20                  MS. HACHTEL:  I don't remember, Mark,
  


21   what the --
  


22                  MR. MCGINNIS:  C048, I believe.
  


23                  MS. HACHTEL:  Thank you.
  


24   BY MS. HACHTEL:
  


25       Q.    And let's just focus on the first historical
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 1   account, which is that 5 tons of wheat account.
  


 2       A.    This is under Tab 1?
  


 3       Q.    Yes, please.
  


 4             My question, and, like I said, I want to talk
  


 5   to you a little bit just generally about boosterism,
  


 6   and I think you had testified yesterday that there was
  


 7   some places of boosterism in this article; is that
  


 8   correct?
  


 9       A.    Yes.
  


10       Q.    If an article contains boosterism, does that
  


11   mean that overall the entire article is untrue?
  


12       A.    No, not at all.
  


13       Q.    Okay.
  


14       A.    It just simply means -- well, the -- at the
  


15   very top, the portion dealing with the Salt River, the
  


16   way I read it, this is quoting:  "Salt River is
  


17   navigable for small craft as, last week," so-and-so and
  


18   so-and-so "brought five tons of wheat, in a flat boat,
  


19   from Hayden's Ferry, down the river to the mouth of
  


20   Swilling canal and thence down the canal to," I guess
  


21   it's Hellings & Company's mill.
  


22             The way I read that is, hurrah, isn't it
  


23   great it's navigable.  And, you know, I don't think it
  


24   was intended to mean that they had made a conclusive --
  


25   reached a conclusion that it really was navigable.  I
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 1   think this is more intended in sort of as a hopeful
  


 2   note, you know, that, you know, maybe this is navigable
  


 3   and, you know, isn't that great that it might be.
  


 4   That's the way I read it.
  


 5       Q.    Let me ask you on that, the fact contained in
  


 6   that paragraph that there was a small craft that
  


 7   carried 5 tons of wheat, would that, in your opinion,
  


 8   be a fact that would be true?  Forget that it may have
  


 9   a connotation of somebody saying I think the river's
  


10   navigable or not navigable.  When you're looking at an
  


11   article such as this and you see a reference there's a
  


12   craft, 5 tons of wheat, do you say -- or in your
  


13   analysis as a historian, say, okay, that fact may be
  


14   true; that's not -- or that's boosterism?
  


15       A.    I think both.  As I indicated in my direct
  


16   testimony, I would want to try and verify the accuracy
  


17   of this statement by, for example, another newspaper
  


18   article or some other historical document, which I did
  


19   not see anywhere.
  


20             But, on the other hand, I wouldn't have any
  


21   reason to not believe that at least some wheat was
  


22   brought down.  I might tend to question whether there
  


23   was really 5 tons.  It might very well have been a
  


24   significant amount of wheat.  But these types of news
  


25   stories typically would exaggerate, for the purpose of
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 1   thrilling the readership.  So they might have just
  


 2   simply -- if the author of the article had been out
  


 3   there and seen it, they might have looked at it and
  


 4   eyeballed it and said, "Wow, that's a lot of wheat.  It
  


 5   looks like it could be 5 tons."  Well, it might have
  


 6   been 1 ton or it might have been more than 5 tons.
  


 7   But, again, I would try and confirm it, but I would
  


 8   also tend to believe that this did happen.
  


 9                  MS. HACHTEL:  And I hate to get
  


10   anybody's hopes up, but I just want to confer with my
  


11   co-counsel, and I may be finished.
  


12                  THE WITNESS:  Okay.
  


13                  (A brief recess was taken.)
  


14                  MS. HACHTEL:  I guess I have just a few
  


15   more.  Mr. Chair is saying a silent prayer.
  


16                  CHAIRMAN NOBLE:  No, we're happy.
  


17                  MR. SLADE:  Each question is ten parts.
  


18                  CHAIRMAN NOBLE:  You gave them to her
  


19   handwritten.
  


20                  MS. HACHTEL:  Be glad I'm doing it and
  


21   not Eddie.
  


22   BY MS. HACHTEL:
  


23       Q.    Dr. Littlefield, there was discussion when
  


24   Mr. Burtell testified about the need to transport goods
  


25   up and down the Salt to supply towns and mines in the
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 1   Upper Salt area.  Have you read or seen anything about
  


 2   this need in your research?
  


 3       A.    No.
  


 4       Q.    And do you know --
  


 5       A.    Oh, let me qualify that; other than the
  


 6   materials that have been submitted by the Land
  


 7   Department and other parties to this proceeding.
  


 8       Q.    And do you know how mail was transported
  


 9   around the Salt River Valley?
  


10       A.    I assume that it was similar to how mail was
  


11   transported in other parts of the West; typically, by
  


12   horseback or stage.
  


13       Q.    And yesterday in the discussion of the 25
  


14   historical accounts, did you do anything additional to
  


15   research Day brothers' accounts?
  


16       A.    Other than what's in those?
  


17       Q.    Yes.
  


18       A.    I believe I cited at least one of the Day
  


19   brothers accounts in my own report; but beyond what's
  


20   in my report and what was presented in the 25, I did
  


21   not do any other work on the Day brothers.
  


22       Q.    Are you aware there were four accounts of the
  


23   Day brothers using the river?
  


24       A.    I think that's what we went through
  


25   yesterday.
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 1       Q.    Okay.
  


 2                  MS. HACHTEL:  I think that's it for me.
  


 3   Thank you, Dr. Littlefield.
  


 4                  THE WITNESS:  You're welcome.
  


 5                  CHAIRMAN NOBLE:  Thank you very much.
  


 6                  Who is next?
  


 7                  MR. HELM:  Me, maybe.
  


 8                  CHAIRMAN NOBLE:  Is there anyone else
  


 9   who wishes to question Dr. Littlefield besides
  


10   Mr. Helm?
  


11                  MS. HERR-CARDILLO:  No.
  


12                  CHAIRMAN NOBLE:  Are you ready to begin?
  


13                  MR. HELM:  Probably good to take your
  


14   five-minute break and I can set up.
  


15                  CHAIRMAN NOBLE:  Let's take a
  


16   few-minutes break.  The Chair will be both arbitrary
  


17   and capricious as to when we begin again.
  


18                  (A recess was taken from 10:56 a.m. to
  


19   11:05 a.m.)
  


20                  CHAIRMAN NOBLE:  Let's go on the record,
  


21   Greta [sic].
  


22
  


23                      CROSS-EXAMINATION
  


24   BY MR. HELM:
  


25       Q.    Good morning, Dr. Littlefield.
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 1       A.    Good morning, Mr. Helm.
  


 2       Q.    Once again we dance.  I think it's been five
  


 3   or six times, maybe.
  


 4       A.    I was going to suggest that we just take the
  


 5   last transcript and substitute it with today's date.
  


 6       Q.    We probably could do that if the Chairman
  


 7   would let us and some of my friends wouldn't say I'm
  


 8   ruining the record, because they may want to appeal.
  


 9       A.    Okay.
  


10       Q.    So, regrettably, we're going to have to go
  


11   through this, I guess, again.
  


12       A.    Okay.
  


13       Q.    And as usual, I'm going to do it the way
  


14   you've done it every time; start with the notes I took
  


15   from your direct and Laurie's cross.  After I've
  


16   finished that, we'll go into the deeper thoughts that I
  


17   had when I read your report and your declaration, okay?
  


18       A.    Very well.
  


19       Q.    Okay.  The first question that entered my
  


20   mind on your direct, and I don't know whether you were
  


21   here to hear it, but Mr. Burtell testified that he
  


22   relied on your work.
  


23       A.    I did hear.  I was here for Mr. Burtell's
  


24   testimony, and I did hear him say that.
  


25       Q.    Did you guys work together on any of this
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 1   stuff, or when he says he's relying on your report,
  


 2   it's not that he consulted with you; it's just that he
  


 3   read your reports and used them?
  


 4       A.    I don't know how he used my report, but we
  


 5   did not consult in any way.
  


 6       Q.    And to the extent that he's relying on your
  


 7   reports for things above the upper waterline of, oh,
  


 8   Lake Roosevelt, you didn't do any work up there, did
  


 9   you?
  


10       A.    No, I did not.
  


11       Q.    And so he was maybe misunderstanding what
  


12   your report said, to the extent that it did --
  


13       A.    I have no idea.  You would have to ask him.
  


14       Q.    One of the questions you talked some more
  


15   about the mapmaking process that takes place for
  


16   surveyors?
  


17       A.    Are you talking about the plats?
  


18       Q.    Yeah.
  


19       A.    Yes.
  


20       Q.    When they go back to the office and they do
  


21   their shtick.
  


22       A.    Yes.
  


23       Q.    About how long after they're out in the field
  


24   do they make the maps up?
  


25       A.    I don't know that information.
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 1       Q.    Okay.  So it could be two days, could be two
  


 2   months?
  


 3       A.    It could be.  I just don't know.
  


 4       Q.    Depends on how long, maybe, they're in the
  


 5   field; that might have something to do with it?
  


 6       A.    Typically, a surveyor who is surveying one
  


 7   township, I would say, not always, but frequently had a
  


 8   contract to do adjacent townships as well, so it may
  


 9   have been a while after they did one township, before
  


10   they got back to do the map.
  


11       Q.    Okay.  You also talked in surveys and
  


12   resurveys about one bank meanders for Indian
  


13   Reservations?
  


14       A.    There was no instruction to meander for one
  


15   bank for Indian Reservations.  I think what you're
  


16   referring to is the Chilson special instructions
  


17   letter.  But the manuals themselves did not provide
  


18   that Indian Reservations should be meandered on one
  


19   bank.
  


20       Q.    Okay.
  


21       A.    What you're referring to, I think, is the
  


22   Chilson special instruction.
  


23       Q.    Sure.
  


24       A.    Yeah.
  


25       Q.    But that's when the discussion took place in
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 1   your testimony.
  


 2       A.    Right, but there was no one bank requirement
  


 3   in the manuals themselves.
  


 4       Q.    Was there any requirement specifically to
  


 5   define Indian Reservations period?
  


 6       A.    No.
  


 7       Q.    In terms of the Chilson survey or the Salt
  


 8   River survey of the Indian Reservation, you yourself
  


 9   don't know specifically what the line is for that, do
  


10   you?
  


11       A.    Other than what I stated in my testimony, no.
  


12       Q.    Did you ever read the Cal-Mat case?
  


13       A.    No, I have not.
  


14       Q.    You state that your -- or that surveys are
  


15   persuasive evidence, I believe was the words you used?
  


16       A.    I believe that that has been Court
  


17   interpretations.  I don't have a specific case to cite
  


18   for you, though.
  


19       Q.    Okay.  So you believe that the terminology
  


20   "persuasive evidence" is terminology that some Court
  


21   used; it's not words that you specifically picked out
  


22   to use yourself?
  


23       A.    No, but I also believe it's persuasive
  


24   testimony.
  


25       Q.    Okay.  Give me your definition of persuasive
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 1   evidence.
  


 2       A.    That it's very strong, particularly because
  


 3   the surveyors were tasked to specifically identify
  


 4   navigable bodies of water, and there weren't too many
  


 5   other historical parties who were told identify a
  


 6   navigable body of water, in so many words.
  


 7       Q.    So in terms of your work, did you elevate the
  


 8   work of the surveyors to a higher level than some of
  


 9   the other things you looked at?
  


10       A.    I think I say that in my report; that in my
  


11   view, the surveyors, the field notes and the plats are
  


12   very strong evidence, and I think I say that in my
  


13   report as well.
  


14       Q.    Have you ever seen any Court cases that might
  


15   have taken a different position on surveyor evidence?
  


16       A.    I'm not sure what you're asking about.
  


17       Q.    Have you ever seen any Court cases that said
  


18   it stinks?
  


19       A.    I know there have been cases of fraudulent
  


20   surveys, but there is no evidence that the ones in the
  


21   Salt River area were part of that fraudulent situation.
  


22       Q.    Okay.  But my question is, have you ever read
  


23   any Court cases, i.e., Supreme Court cases -- I'll even
  


24   narrow it down. -- that said we aren't going to really
  


25   give a lot of heavy weight to the work of surveyors?
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 1       A.    No, I have not seen those cases.
  


 2       Q.    Now, you've said you've looked at thousands
  


 3   and thousands of documents.
  


 4       A.    That's correct.
  


 5       Q.    Of those thousands and thousands of
  


 6   documents, did any of them specifically state the Salt
  


 7   River is not navigable?
  


 8       A.    Well, the 1865 Territorial Legislature
  


 9   declared that the Colorado was the only navigable
  


10   river; and then by implication, that would mean
  


11   anything else in Arizona wasn't when it says --
  


12       Q.    But that didn't state it, did it?
  


13       A.    Not in so many words, but --
  


14       Q.    That's what I want to know, specific words.
  


15       A.    And then the --
  


16       Q.    Have we got a document anywhere that said the
  


17   river was not navigable?
  


18       A.    No.  The Hurley v. Abbott and the Wormser
  


19   cases both declared that the river was not navigable,
  


20   and then the Solicitor's opinion that we have been
  


21   discussing with Commissioner Allen also says that it's
  


22   not navigable.
  


23       Q.    Those two cases that you're talking about,
  


24   that was by stipulation, wasn't it?  They didn't try
  


25   the navigability of the river, did they?
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 1       A.    I believe it was a Court declaration.  I
  


 2   don't know otherwise what it was.
  


 3       Q.    Do you know the basis of the Court
  


 4   declaration?
  


 5       A.    No, I don't.
  


 6       Q.    Okay.  You have read Winkleman?
  


 7       A.    Yes, a long time ago, not recently.
  


 8       Q.    Do you remember that Winkleman says those two
  


 9   cases that you're talking about don't have anything to
  


10   do with what we're here dealing with?
  


11       A.    No, I don't know anything about that.
  


12       Q.    Okay.  When you were talking to Laurie about
  


13   the patents, you indicated that somewhere in the six or
  


14   seven pages of maps that you did, there would be
  


15   listings of patents that were before 1891; fair?
  


16       A.    Yes, quite a few of them.
  


17       Q.    Okay.  I don't want to do it right now, but
  


18   over lunch, because I think I'm going to be here longer
  


19   than that, could you take a look at those maps and
  


20   identify for me the ones that are before 1891?
  


21       A.    No, I can't, because those maps are such tiny
  


22   print, that even if Mr. Heilman was to blow them up on
  


23   the screen, they would be so pixelated that you can't
  


24   see the dates.  But we do have tiff versions of the
  


25   maps that I have, that I was speaking with both
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 1   Mr. McGinnis and Mr. Heilman, of providing those to
  


 2   Mr. McGinnis and Mr. Heilman, and I assume, you know,
  


 3   whenever the cross-exam is done, we can then show those
  


 4   maps in much more clarity.
  


 5       Q.    That would be fine, if Mark is agreeable to
  


 6   you providing us.  I just want to know what ones are.
  


 7   I can't read them either, and I'm blinder than you are,
  


 8   I suspect, because I have to wear these all the time,
  


 9   and I have had the operation, so...
  


10       A.    Yeah.  No, we can provide those, and when
  


11   they're blown up, you can very easily see the dates and
  


12   the patent numbers and I believe the name of the
  


13   individual as well and where they're located.
  


14                  MR. MCGINNIS:  Sure.
  


15                  MR. HELM:  You'll put that part of the
  


16   record?
  


17                  MR. MCGINNIS:  We can do that.
  


18                  MR. HELM:  Is that all right, Mr. Chair?
  


19                  CHAIRMAN NOBLE:  Yes.
  


20                  MR. HELM:  Thank you.
  


21   BY MR. HELM:
  


22       Q.    You reviewed the Federal patents and the
  


23   State patents, correct?
  


24       A.    Correct.
  


25       Q.    All the State patents are after the river was
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 1   completely diverted, correct?
  


 2       A.    And after statehood as well.
  


 3       Q.    Sure, sure.  And so their commentary is about
  


 4   a river that is not in its natural and ordinary
  


 5   condition, correct?
  


 6       A.    The State patent files themselves do not
  


 7   contain commentary, unlike the Federal patent files.
  


 8   The Federal patent files have all of the documents I
  


 9   described earlier, such as the affidavits and the
  


10   application and so on and so forth.  The State patent
  


11   files that I got from the State Land Department many,
  


12   many years ago only contain the fact that the property
  


13   was sold and who it was sold to and for how much.
  


14       Q.    Okay.  Do you know of any law that prohibits
  


15   the State from selling land that they've received from
  


16   the Federal Government via patent?
  


17       A.    No, I don't know anything about laws about
  


18   that.
  


19       Q.    You and Laurie talked about a bunch of
  


20   documents that referred to the river as dry?
  


21       A.    Correct.
  


22       Q.    Okay.  When were those documents produced in
  


23   terms of a date?  And I don't mean -- I don't need
  


24   May 13th, 1842.  I would just like to have a sense that
  


25   they were produced before or after the river was
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 1   diverted?
  


 2       A.    I think all of them were created after the
  


 3   river was diverted.
  


 4       Q.    Okay.  I've got a few questions on your 25
  


 5   review.
  


 6       A.    Okay.
  


 7       Q.    With respect to the 25 items that you
  


 8   reviewed, are there any in here that do not, in your
  


 9   opinion, contain some form of boosterism?
  


10       A.    I couldn't say off the top of my head.
  


11       Q.    Okay.
  


12       A.    Probably some of them are not boosterism
  


13   pieces, but it was the general nature of the press at
  


14   the time to be highly booster-oriented.
  


15       Q.    Okay.  So your general categorization of
  


16   these 25 would be that to a greater or lesser extent,
  


17   they all have some boosterism attached to it?
  


18       A.    More than likely, and as I indicated during
  


19   my cross earlier today, but simply because they might
  


20   include boosterism doesn't necessarily mean that the
  


21   event didn't occur.
  


22       Q.    Sure.  You're not here telling us that these
  


23   25 events didn't occur?
  


24       A.    No, not at all.
  


25       Q.    And you've testified about lots of newspaper
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 1   articles and things like that where they said, "I'm
  


 2   going to Yuma," but they didn't have any follow-up that
  


 3   said I got to Yuma?
  


 4       A.    Correct.  A large number of these 25 were
  


 5   prospective in nature, in the sense that the person who
  


 6   wrote the article said so-and-so plans to leave
  


 7   tomorrow; but then in many of the cases there was no
  


 8   follow-up newspaper report saying they actually left
  


 9   the next day and went on down the river.
  


10       Q.    But that doesn't necessarily mean that they
  


11   didn't do that?
  


12       A.    That's correct.
  


13       Q.    And you don't know whether they did it or
  


14   not?
  


15       A.    That's right.
  


16       Q.    Are there any of the trips in the 25 that you
  


17   absolutely believe didn't occur?
  


18       A.    No.
  


19             Well, let me qualify that.  Of the ones that
  


20   were reporting after the fact, I'm not questioning that
  


21   they didn't occur.  The ones that were saying that they
  


22   may occur, we have no way of knowing whether they did
  


23   or not; but some probably did.  Maybe most did.
  


24       Q.    Some did, some didn't?
  


25       A.    Correct.
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 1       Q.    You just don't have any evidence one way or
  


 2   another?
  


 3       A.    Right.
  


 4       Q.    In the course of that discussion -- and
  


 5   you're going to have to pronounce it for.
  


 6   Historiography?
  


 7       A.    Historiography.
  


 8       Q.    Historiography, all right.  And that's
  


 9   horrible, because I have an undergraduate degree in
  


10   history, but I never took that course.
  


11             You're aware that the State had credentialed
  


12   historians working for it in its preparation for these
  


13   matters?
  


14       A.    I don't know who the State used in -- you're
  


15   talking about these 25 articles?
  


16       Q.    And generally the history of the Salt River,
  


17   in general.
  


18       A.    Only what I've heard Mr. Fuller testify to,
  


19   which that there were other people.  I believe his
  


20   testimony was that there were other people in the State
  


21   Land Department that did certain aspects of research
  


22   for him.
  


23       Q.    If they had fellows with Master's degree and
  


24   Doctor's degree in history, would you expect those
  


25   persons to have been aware of the historiography of
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 1   these items?
  


 2       A.    The historiography really doesn't apply to
  


 3   these newspapers.  The term "historiography," as I've
  


 4   explained earlier, is the study of how history is
  


 5   studied, meaning how do people of different generations
  


 6   research history and write it and interpret it.
  


 7             So I don't think it really applies to these
  


 8   newspaper articles.
  


 9       Q.    Okay.  But a pretty common course that you
  


10   take in your Ph.D. or Master's degree work?
  


11       A.    It's part of it, yes.
  


12       Q.    And you would expect anybody who had a Ph.D.
  


13   or a Master's degree in history to have taken that kind
  


14   of course?
  


15       A.    I would assume they probably have, yes.
  


16       Q.    And so, therefore, they're educated better
  


17   than the rest of us bears in that kind of stuff, right?
  


18       A.    This is pure speculation.  I have no idea who
  


19   these people were or what their educational background
  


20   is.
  


21       Q.    But as a general rule, they would take those
  


22   courses?
  


23       A.    Again, I don't know, depending on the school.
  


24   I know from personal experience, having attended two
  


25   different colleges for graduate work, that the approach
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 1   to how one earns a Ph.D. differs considerably from
  


 2   University to University.  So what they studied and how
  


 3   they studied it would all depend on the individual and
  


 4   where they went to school.
  


 5       Q.    Referring you to Item 6 in this collection.
  


 6       A.    Tab Number 6?
  


 7       Q.    Yeah.  It's the Yuma or Bust thing.
  


 8       A.    Okay.
  


 9       Q.    It's -- this is a ha-ha article, right, a
  


10   clear boosterism-type article?
  


11       A.    Well, I don't really think this is
  


12   boosterism.  It's not really, you know, promoting the
  


13   community.  It's really sort of more of a lighthearted
  


14   entertainment article.
  


15       Q.    And it's not in its context in the sense that
  


16   we don't know whether they were, for example, pulling a
  


17   boat across the sand bar when they were seen by whoever
  


18   the person was making the comment or if they were
  


19   landing their boat to get out of it and set up camp for
  


20   the day, that sort of stuff, correct?
  


21       A.    Well, it does say that they were pulling
  


22   their boat and apparently as happy, question mark, as
  


23   mud turtles.
  


24       Q.    Yeah.  Well, that could have been because
  


25   they were done for the day, right?
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 1       A.    I don't interpret the article that way.
  


 2       Q.    We don't have the context for what they were
  


 3   doing, do we?
  


 4       A.    We don't have more information than what's
  


 5   presented in the article.
  


 6       Q.    Right.
  


 7             Now, they're talking about water up to their
  


 8   knees, right?
  


 9       A.    Yes.
  


10       Q.    Okay.  And we don't know how tall they were,
  


11   but we know how tall you are.  About how tall are you?
  


12       A.    About 6 feet.
  


13       Q.    And how far are your knees from the floor?
  


14       A.    I don't know.
  


15       Q.    Two feet?
  


16       A.    A couple of feet, maybe.
  


17       Q.    Okay.  So could we guess that maybe the water
  


18   was a couple of feet deep where they were pulling the
  


19   boat?
  


20       A.    That's what it says; that they were wading in
  


21   water up to their knees.
  


22       Q.    You reviewed a bunch of photos, including
  


23   some taken from Tempe Butte and places like that, in
  


24   your work?
  


25       A.    Are you talking about my direct testimony?
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 1       Q.    Yeah.
  


 2       A.    Yeah, and they're in my report as well.
  


 3       Q.    Sure.  And my only point is, is it fair to
  


 4   characterize all those photos as not showing the river
  


 5   in its ordinary and natural condition?
  


 6       A.    My recollection is that all of those
  


 7   photographs were taken after there were diversion
  


 8   structures on the river, so they would have been taken
  


 9   not in the ordinary and natural condition, with the
  


10   possible exception that some of those photos were taken
  


11   of the Salt River where Roosevelt Dam is and slightly
  


12   downstream, and in those cases my understanding is that
  


13   because Roosevelt wasn't there yet, that that portion
  


14   of the river would have likely been close to its
  


15   ordinary and natural condition.
  


16       Q.    Subject to whatever diversions had occurred
  


17   above that --
  


18       A.    Right.
  


19       Q.    -- on the Tonto or on the Salt, right?
  


20       A.    Right.
  


21       Q.    You have been down Fish Creek Hill?
  


22       A.    I've driven it.
  


23       Q.    When you drove the Apache Trail, how much of
  


24   the time could you actually see the Salt River?
  


25       A.    I don't remember.  It's been probably


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3900


  


 1   20 years since I drove that, and it was in a rental car
  


 2   too.  I didn't want to use my own car for that reason.
  


 3       Q.    Coward.  I've towed a boat down it.
  


 4             It's not a road that runs immediately
  


 5   adjacent to the river, is it?
  


 6       A.    My recollection is that there are places
  


 7   along the road where you cannot see the river.
  


 8       Q.    Was the reason that the concrete for the
  


 9   lower dam was transferred from Roosevelt because
  


10   otherwise the wagons would have gone back empty?
  


11       A.    No.  My understanding is that the -- you're
  


12   talking about for Granite Reef Dam?
  


13       Q.    Sure.
  


14       A.    My understanding is, is that whatever -- I'm
  


15   not an expert in how one makes concrete, but that the
  


16   material that was needed to make the concrete was
  


17   available at Roosevelt, perhaps because of the types of
  


18   rocks that were found around there.  I'm not sure.  But
  


19   that, therefore, they created the cement plant at
  


20   Roosevelt and not only used it for Roosevelt Dam, but
  


21   also hauled it down for Granite Reef Dam too.
  


22       Q.    They were making concrete in Phoenix or in
  


23   the Phoenix area during that time, weren't they?
  


24       A.    I don't know.
  


25       Q.    Okay.  Is Granite Reef closer to Phoenix than
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 1   it was to Roosevelt?
  


 2       A.    Yes.
  


 3       Q.    Okay.  So in terms of hauling, it would have
  


 4   been cheaper to haul from Phoenix than from Roosevelt,
  


 5   right?
  


 6       A.    I don't know.
  


 7       Q.    Okay.  Unless you were sending back an empty
  


 8   wagon that you had to pay for?
  


 9       A.    I don't know.
  


10       Q.    Okay.  On Exhibit C047B.  You testified about
  


11   that, you remember?  That's this thing.
  


12       A.    The Chilson contract file?
  


13       Q.    Yeah, uh-huh.
  


14       A.    Yes, I have that.
  


15       Q.    And I was just curious about one thing I
  


16   noticed on there.  The letter that's appended to it is
  


17   dated December 27th?
  


18       A.    Correct.
  


19       Q.    All right.  But if you look at the front page
  


20   of the Chilson contract, it references a letter of
  


21   December 5th, 1987 [sic] as being the Surveyor
  


22   General's letter?
  


23       A.    You're talking about the --
  


24       Q.    Front page.
  


25       A.    The trifold?
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 1       Q.    Yeah, right there.
  


 2       A.    Okay.  That's what it says.
  


 3       Q.    Do we know whether the letter dated
  


 4   December 27 is actually the letter that governs
  


 5   Chilson's work, or could it have been the December 5th
  


 6   letter?
  


 7       A.    This is the entire file, so I don't know why
  


 8   the discrepancy between the two dates.
  


 9       Q.    You didn't do anything to try and find out
  


10   what they were referring to with the December 5th date?
  


11       A.    As I said, this is the entire file.  I don't
  


12   know why there's a discrepancy.
  


13       Q.    You didn't chase it down, in other words?
  


14       A.    As I said, it's the entire file.
  


15       Q.    You didn't go looking for a December 5
  


16   letter, true?
  


17       A.    It would have been in this file if it
  


18   existed.
  


19       Q.    Well, it could have been in another file,
  


20   couldn't it?
  


21       A.    I have no idea.  This is the file the way it
  


22   exists.
  


23       Q.    And that's all you looked at?
  


24       A.    That's what I looked at.
  


25       Q.    You talked with Laurie about the Kibbey and
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 1   Kent decrees, and is it fair to say that those decrees
  


 2   played a part in your conclusion about navigability?
  


 3       A.    As I explained during that testimony, it's
  


 4   not my conclusion.  It's the conclusion of the
  


 5   historical parties at the time, and that's why they
  


 6   used the language they did.
  


 7       Q.    Okay.  And we're going to talk about this,
  


 8   because I'm fascinated about the distinction.
  


 9             But at any rate, in the conclusion that you
  


10   arrived at, you considered Kibbey and Kent?
  


11       A.    Correct.
  


12       Q.    And they played a part in your ultimate
  


13   conclusion of what the folks thought about the river,
  


14   right?
  


15       A.    Correct.
  


16       Q.    So it's fair to say that whether you are
  


17   telling us your opinion or your opinion of what the
  


18   folks thought, Kibbey and Kent are part of that
  


19   decision?
  


20       A.    Correct.
  


21       Q.    I have a note that you discussed the McDowell
  


22   and Camp Verde Forts with Laurie?
  


23       A.    I don't recall that I did, but maybe I --
  


24       Q.    It was in the process of a back freight
  


25   discussion.
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 1       A.    Oh, that was on my direct testimony.
  


 2       Q.    Oh, I'm sorry.  All right.  Well, you talked
  


 3   about it, at any rate.
  


 4             And --
  


 5       A.    But I don't think the back freight discussion
  


 6   involved the Forts necessarily.  It involved what
  


 7   Mr. Hayden was offering to people who brought grain to
  


 8   him for milling.
  


 9       Q.    That they would get something to carry back?
  


10       A.    Right, so they wouldn't have to go back empty
  


11   and might get paid to take things back.
  


12       Q.    And, again, regardless of whether it's your
  


13   opinion or your opinion on what the folks thought, you
  


14   used that information in your ultimate decision on the
  


15   navigability?
  


16       A.    Yes.
  


17       Q.    Referring you to -- it's Exhibit C274, I
  


18   believe.  The zoom version is the one I have of the
  


19   boats leaving from the Brewery Gulch.  And I do admit I
  


20   have been there.
  


21       A.    Yes, I have that.
  


22       Q.    The "Notice to Candidates" language, that's
  


23   not a political statement, is it; that's a statement
  


24   telling people, hey, if you want to go on this trip...
  


25       A.    It could be interpreted either way.
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 1       Q.    How did you interpret it?
  


 2       A.    I interpreted it to mean that it was an
  


 3   invitation to people who wanted to possibly go on this
  


 4   trip.
  


 5             Let me back up here a minute and clarify
  


 6   that.  The reference to the date in the article is
  


 7   November 5th, which very well may have been an election
  


 8   day.  And I think the first time I looked at this
  


 9   article, I didn't focus on the "Notice of Candidates."
  


10   But, you know, looking at it now, given that it was
  


11   probably an election day, it's probably in reference to
  


12   the up the Salt River discussion I had earlier in
  


13   direct.
  


14       Q.    Could have been telling the losers here's a
  


15   way for you to get out of town?
  


16       A.    Or those of you what aren't polling well may
  


17   not win the election.
  


18       Q.    And just to kind of -- in the broad context,
  


19   the opinions that you've given here, whether they be
  


20   your opinion or the opinion of the folks that you are
  


21   expressing as their opinion, none of those opinions are
  


22   based on viewing the river in its natural and ordinary
  


23   condition, right?
  


24       A.    The opinions that were offered by the
  


25   historical parties didn't define their opinions about
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 1   the river according to Winkleman or according to PPL
  


 2   Montana or according to Daniel Ball or according to the
  


 3   Utah case.  They simply expressed an observation about
  


 4   the river.
  


 5             In terms of the time frame, if that's what
  


 6   your question is about, virtually everything in my
  


 7   report where people express or discuss the Salt River
  


 8   take place after there were diversion dams on the
  


 9   river.
  


10       Q.    So the river was not in its ordinary and
  


11   natural condition?
  


12       A.    According to Winkleman, that's my
  


13   understanding.
  


14       Q.    So I have to ask this:  When you wrote your
  


15   report or your amended report, you said it was written
  


16   to deal with Winkleman, is my recollection.  If you
  


17   didn't pay attention to Winkleman's direction in terms
  


18   of ordinary and natural, in a general sense, how does
  


19   your report comply with Winkleman?
  


20       A.    My report does not attempt to comply with
  


21   Winkleman.  I wrote it with the understanding of what
  


22   Winkleman said.
  


23       Q.    So it's with malice and aforethought that you
  


24   decided to express all of these opinions from the folks
  


25   about the Salt River when it wasn't in its natural and
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 1   ordinary condition?
  


 2       A.    I offered the views of the people of the
  


 3   time, with the concept that whatever discussion they
  


 4   might have about the Salt River might help shed some
  


 5   light on what the Salt River was like.  And I don't
  


 6   think that you can cut off an observation about the
  


 7   Salt River, its utility, the observation's utility
  


 8   about understanding the river, simply because the
  


 9   observation was made after diversions.
  


10             And I would offer, as an example, some of the
  


11   published governmental reports that I discussed
  


12   earlier; for example, the report by John Wesley Powell
  


13   and Mr. Davis that talked about the massive floods in
  


14   the valley, and that those observations are not negated
  


15   by the fact that the river was not in its ordinary and
  


16   natural condition.  But it still helps to understand
  


17   the river, to know what these people said about it.
  


18       Q.    Sure.  Powell ever see the Salt River, to
  


19   your knowledge?
  


20       A.    Did Powell?
  


21       Q.    Uh-huh.
  


22       A.    I don't know.
  


23       Q.    Okay.  So you don't know whether his
  


24   observations vis-à-vis western rivers in general are
  


25   based on actual viewing any particular river, other
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 1   than the Colorado?
  


 2       A.    I don't know.  My assumption is, is that he
  


 3   probably took information for a number of assistants,
  


 4   given that he was the top of the agency, and compiled
  


 5   that into his report.
  


 6       Q.    Yeah.  So this isn't Powell talking on his
  


 7   experience?
  


 8       A.    I don't know.
  


 9       Q.    When you were talking to Laurie, you talked
  


10   about the Spaulding account, boating account?
  


11       A.    Yes.
  


12       Q.    Okay.  And if I recall correctly, you stated
  


13   that you didn't think it established very much one way
  


14   or another.  I think that was your language.
  


15       A.    Let me refresh my mind what the Spaulding
  


16   account was.
  


17       Q.    Okay.  It's the one where the guy killed
  


18   himself.
  


19       A.    Oh, yes, I remember that.
  


20             I don't think it establishes much one way or
  


21   the other.  All it establishes is that Mesa Dam was
  


22   there.
  


23       Q.    Okay.  And does it also establish that
  


24   Spaulding and his cohort went from Point A to Point B
  


25   in a boat on the river?
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 1       A.    Yes.
  


 2       Q.    And you don't have any dispute with those
  


 3   facts?
  


 4       A.    I don't know where the Points A and B were,
  


 5   but --
  


 6       Q.    They were traveling on the river in a boat?
  


 7       A.    Correct.
  


 8       Q.    At the end of your direct testimony, you
  


 9   rendered an opinion on the navigability of the Salt
  


10   River, and it was a carefully crafted statement, and I
  


11   don't think you qualified it by this is my opinion of
  


12   the opinions of the people in the valley; fair?
  


13       A.    I think that's correct.
  


14       Q.    Okay.  But, in fact, that opinion that you
  


15   rendered is your opinion of the opinions, right?
  


16       A.    It's my opinion based on hundreds and
  


17   hundreds of observations by people who were on the
  


18   ground at the time and expressed some sort of point of
  


19   view about the Salt River.  And, cumulatively, to me,
  


20   when you look at all of that evidence, it makes a very
  


21   strong statement about what the Salt River was like
  


22   during the period covered in my report.
  


23       Q.    And alls I want to make clear is that's your
  


24   opinion of the opinions of the folks who were on the
  


25   ground at the time you looked at their opinion?
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 1       A.    I'm not sure I understood that.
  


 2       Q.    You're, in essence, playing mind-reader.
  


 3   You're looking at statements that were made by people
  


 4   from 1865, I think I recall, all the way up to 1950
  


 5   and --
  


 6       A.    I don't think I got quite that far.
  


 7       Q.    You had a patent or something in there for
  


 8   that.
  


 9       A.    Possibly.
  


10       Q.    But at any rate, you're looking at their
  


11   statements, and you're interpreting them to tell us
  


12   what your opinion is of their opinion; have I got that
  


13   right?
  


14       A.    I think as a trained historian, I'm qualified
  


15   to make a judgment based on the cumulative effect of
  


16   the evidence that I presented in my report and in my
  


17   testimony.  And so it is my opinion that cumulatively
  


18   all of the evidence that these parties offered, that,
  


19   therefore, I can reach a reasonable conclusion, based
  


20   on what all of these other parties expressed.
  


21       Q.    So it is your opinion then; it's not the
  


22   opinion of the folks based on your reading?
  


23       A.    It's -- correct.
  


24       Q.    Okay.  But it's Dr. Littlefield's opinion;
  


25   it's not the opinion of Powell or any of the other
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 1   folks you talk about?
  


 2       A.    It's my opinion based on the cumulative
  


 3   statements of all of these parties, which I think is
  


 4   reasonable, given the sheer numbers involved.
  


 5       Q.    With respect to all of these folks that you
  


 6   looked at the stuff they did, is it fair to say that
  


 7   you have no idea, when they're talking about something
  


 8   that might impact navigability, what standard they used
  


 9   for navigability?
  


10       A.    At the risk of repeating myself, our
  


11   ancestors weren't all fools, and they knew a navigable
  


12   river when they saw one, no matter what standard you
  


13   want to imply.  Some of them had one standard; some had
  


14   another standard.  There were a lot of different
  


15   standards, I think, of what constituted navigability;
  


16   but, interestingly enough, no one expressed a standard
  


17   that would indicate that this river could be used on a
  


18   reliable and regular basis.
  


19       Q.    That's interesting, and I was going to ask
  


20   you, and maybe I can get it out of the way right now.
  


21             Where, legally, do you come up with a
  


22   requirement for reliable and regular, either
  


23   separately, as two separate requirements, or as a
  


24   combined requirement?
  


25       A.    I think that as Mr. Burtell expressed, in
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 1   order for a river to be used for -- to be considered
  


 2   navigable, it has to be used not just once, but it
  


 3   needs to be regular and reliable.
  


 4       Q.    Can you cite me to any legal authority that
  


 5   tells us that that's the standard?
  


 6       A.    No, because I'm not a lawyer.
  


 7       Q.    Okay.  And you didn't read anything, and even
  


 8   if it was a lawyerly-like document, that requires that?
  


 9       A.    No, I did not.
  


10       Q.    Winkleman, you read Winkleman.  You didn't
  


11   find it in Winkleman, right?
  


12       A.    I don't know.
  


13       Q.    And did you -- you read PPL.
  


14       A.    Yes, I did.
  


15       Q.    Did you find it in that case?
  


16       A.    Yes.  I don't know.
  


17       Q.    So in terms of a definition of regular and
  


18   reliable that you used, how many times do I have to do
  


19   something on the Salt River before you'll say it's
  


20   regular?
  


21       A.    I think that would depend on the parties who
  


22   wanted to take materials up or down the Salt River.  It
  


23   would depend on what those materials were, whether they
  


24   could make a profit at doing it or not.  You know, I
  


25   think as I indicated in my testimony, you might be able
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 1   to make enough profit -- for example, with Mr. Hayden's
  


 2   logs, he might be able to make a profit, if he could
  


 3   have got those logs down, by getting enough logs down
  


 4   in one log float to make a profit for an entire year.
  


 5   On the other hand, if you're a farmer and you're trying
  


 6   to take produce to market, it might take many trips.
  


 7   So I guess it would just depend on the circumstances.
  


 8       Q.    Okay.  So you don't have any specific
  


 9   definition of regular that you applied to form your
  


10   opinion?
  


11       A.    No.  It depends on the circumstances.
  


12       Q.    Okay.  What was the other, besides regular,
  


13   it had to be?
  


14       A.    Reliable.
  


15       Q.    Reliable.
  


16       A.    Right.
  


17       Q.    What's your definition of reliable?
  


18       A.    The same answer.
  


19       Q.    Okay.
  


20                  CHAIRMAN NOBLE:  Mr. Helm, we would like
  


21   to break for lunch at this time.  Would that be all
  


22   right?
  


23                  MR. HELM:  It certainly would be.
  


24                  CHAIRMAN NOBLE:  Let's come back at
  


25   1:30.
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 1                  (A lunch recess was taken from
  


 2   11:49 a.m. to 1:28 p.m.)
  


 3                  CHAIRMAN NOBLE:  Dr. Littlefield, are
  


 4   you ready?
  


 5                  THE WITNESS:  Yes, I am ready.
  


 6                  CHAIRMAN NOBLE:  Let's proceed.  There's
  


 7   no going back.  You've got to go forward.
  


 8                  MR. HELM:  Okay.
  


 9   BY MR. HELM:
  


10       Q.    In your discussion with Laurie, you were
  


11   talking about the river having been appropriated at
  


12   some point, and I believe that was in terms of people
  


13   claiming more than the actual flow of the river?
  


14       A.    I don't think I spoke to that.  I think what
  


15   I spoke to was that at certain times of the year the
  


16   river may have been completely depleted due to
  


17   appropriations, but I don't know about
  


18   overappropriation.
  


19       Q.    And what I took out of it was that the fact
  


20   that the river was appropriated didn't necessarily
  


21   mean, from your point of view, that it would have to be
  


22   determined to be not navigable.  Am I right?
  


23       A.    Yes.
  


24                  MR. SPARKS:  Pardon me, Counsel, but the
  


25   old guy here can't hear, so I was wondering if you
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 1   could move that mike a little closer.
  


 2                  CHAIRMAN NOBLE:  Dr. Littlefield, you
  


 3   might need to do the same.
  


 4                  THE WITNESS:  Okay.  Is that better?
  


 5                  MR. HELM:  We could try clearing out
  


 6   your ears too, if you'd like, get a hair pin and we can
  


 7   go to work.
  


 8                  MR. SPARKS:  Hair pin?  No.  Plunger,
  


 9   maybe.
  


10                  Thank you.
  


11                  MR. HELM:  Sure.
  


12                  (A brief recess was taken to adjust
  


13   microphones.)
  


14   BY MR. HELM:
  


15       Q.    So where we were before we did the mike
  


16   adjustments, the fact that the river's appropriated
  


17   doesn't necessarily mean, to you, that it would be
  


18   nonnavigable?
  


19       A.    Correct.
  


20       Q.    Okay.  What about diversion, as opposed to
  


21   appropriation?  Do you view diversion as different than
  


22   appropriation?
  


23       A.    Sure.  Water that's diverted is not
  


24   necessarily fully consumed, and some of it may find its
  


25   way back as either releases from an irrigation canal or
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 1   return flows from irrigated fields.
  


 2       Q.    But different than appropriation, diversion
  


 3   has an impact on navigability directly?
  


 4       A.    Yes, it could.
  


 5                  THE COURT REPORTER:  Hang on.
  


 6                  (An off-the-record discussion ensued.)
  


 7   BY MR. HELM:
  


 8       Q.    In your discussion with Laurie, you were
  


 9   talking about the commentary in one of the instructions
  


10   about what you do when you mark a river; do you recall
  


11   that?
  


12       A.    Are you referring to surveyors?
  


13       Q.    Right, surveyors.
  


14       A.    Yes.
  


15       Q.    And you indicated that they either notched a
  


16   tree or built a mound out of stones to indicate the
  


17   necessary markings?
  


18       A.    They would do that where the line they were
  


19   running reached the edge of an insuperable obstacle on
  


20   line.
  


21       Q.    In all of the patents that you reviewed that
  


22   had the river running through it, the Salt, did you
  


23   find where they made the notation that they made the
  


24   marking or built the mound or what have you?
  


25       A.    The patents were not involved in making the
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 1   mounds or notching the trees.  That was surveying.
  


 2       Q.    Right.  But I'm saying the part -- I know I'm
  


 3   misstating this.
  


 4             When the surveyor went out there, he had to
  


 5   do certain things, and you looked at his notes,
  


 6   correct?
  


 7       A.    Correct, the notes of every place that any of
  


 8   the surveyors came in contact with the Salt River.
  


 9       Q.    Right.  And in looking at those notes, did
  


10   you find where they notated that they either marked
  


11   their tree or made their mound?
  


12       A.    I'm assuming I did.  I have not really dealt
  


13   with these notes since the first ANSAC hearing on the
  


14   Salt River in 1996, I think it was, so we're talking
  


15   20 years ago.
  


16             What I focused on, to the best of my
  


17   recollection, was not so much where they marked
  


18   insuperable obstacles on line; but, rather, whether
  


19   they meandered the river or not.
  


20       Q.    So as we sit here, you're not able to tell us
  


21   if any of the surveying that was done, to the extent
  


22   that it would have required some kind of a marking as a
  


23   result of the river, was ever done?
  


24       A.    Oh, it absolutely was done, because
  


25   everywhere they crossed the river they measured the
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 1   distance across the river, and they would have had to
  


 2   have measured that from Point A on one side of the
  


 3   river to Point B on the other, and that's where those
  


 4   markings would have been placed.
  


 5       Q.    Okay.  And my point is, did you, in reviewing
  


 6   their survey notes, did you find where they stated that
  


 7   they did that?
  


 8       A.    I don't recall.
  


 9       Q.    So you don't know as you sit here whether
  


10   they really did it or not?
  


11       A.    I don't recall.
  


12       Q.    Before a Surveyor General approved a survey,
  


13   did he or his staff or people who worked for him do
  


14   anything to check out the survey to see if it was
  


15   correctly done?
  


16       A.    I don't know what the rules or regulations
  


17   were for approving surveys.  I just can tell you that
  


18   the ones that were done on the Salt River were all
  


19   approved by the Surveyor General; but what that process
  


20   involved, I don't know.
  


21       Q.    You don't know if he sent somebody out there
  


22   to check them out or not?
  


23       A.    I don't think he did.  I think they had a
  


24   process in-office.
  


25       Q.    You had a discussion with Laurie where you
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 1   described how a map is drawn if a river runs through it
  


 2   and a patent is created, a wavy line down for the edge
  


 3   of the patent where the river was being reserved by the
  


 4   feds for some reason?
  


 5       A.    Either due to navigability or due to the 1890
  


 6   requirement for 3 chains or wider.
  


 7       Q.    Did you find any of that mapping or those
  


 8   kinds of patents on the Salt?
  


 9       A.    No.
  


10       Q.    So were any of the patents on the Salt done
  


11   after the 1890 requirements?
  


12       A.    They were, but evidently none of them met the
  


13   requirement for 3 chains or wider for nonnavigable
  


14   bodies of water.
  


15       Q.    Did you do any research to determine after
  


16   1890 the width of the Salt at any point?
  


17       A.    No.
  


18       Q.    And you would say if it was 3 chains or
  


19   wider, it should have been meandered, to be in
  


20   compliance with the 1890 requirements?
  


21       A.    Right, and, in fact, there were some that
  


22   were meandered for that requirement on the Lower Gila.
  


23       Q.    Have you ever seen a patent that was denied
  


24   because it got water from a navigable stream?
  


25       A.    Are you talking about just any type of


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3920


  


 1   patent?
  


 2       Q.    Desert Land Act.
  


 3       A.    Desert Land Act that was denied because it
  


 4   came from a navigable stream?
  


 5       Q.    The water came from a navigable stream.
  


 6       A.    I have not investigated that.
  


 7       Q.    Okay.  So you've never seen one?
  


 8       A.    That's correct.
  


 9       Q.    All right.  You had a discussion with Laurie
  


10   regarding in lieu selection of lands?
  


11       A.    Yes.
  


12       Q.    Okay.  Do you know whether you needed a
  


13   special statutory authorization from Congress for an in
  


14   lieu selection of land?
  


15       A.    I don't know what the requirements were for
  


16   in lieu selections.  I just know that they were done
  


17   not only in Arizona, but elsewhere in the West where
  


18   there were overlapping State claims.
  


19       Q.    And, generally speaking, weren't they all as
  


20   a result of some statute that Congress passed?
  


21       A.    The railroad one was, certainly, if there was
  


22   a railroad claim.
  


23       Q.    How about the ones for the educational
  


24   sections?
  


25       A.    As opposed -- if something else had already
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 1   taken that land and, therefore, the State could not get
  


 2   it?
  


 3       Q.    Uh-huh.  Yes.
  


 4       A.    I don't know what the statutory requirements
  


 5   were that specified that a State would be able to
  


 6   select in lieu selections.  I just know that they did
  


 7   it.
  


 8       Q.    Right.  And so your assumption that you make
  


 9   in your discussion of in lieu is that the State would
  


10   have had a right to make an in lieu selection if they
  


11   had lost land to a navigable river?
  


12       A.    Correct.
  


13       Q.    And --
  


14       A.    Well, only if that navigable river ran
  


15   through a portion of land that also had already been
  


16   allocated to the State, such as a school section.  If
  


17   there was a navigable river going through a school
  


18   section -- I think I discussed this with Commissioner
  


19   Allen.  If there was a navigable river running through
  


20   a school section, being Sections 16 or 36, then it's my
  


21   understanding that the State would be able to select in
  


22   lieu lands for the acreage covered by the navigable
  


23   body of water.
  


24       Q.    But you don't know whether that's because
  


25   there's a specific statute that authorizes that or
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 1   that's just something that the Federal Government
  


 2   allowed them to do generally?
  


 3       A.    I don't know what the legal process was
  


 4   behind that.
  


 5       Q.    Your assumption is that if we had lost
  


 6   navigable lands for some reason, we would have had a
  


 7   right to select other lands?
  


 8       A.    If I'm understanding you correctly, if you --
  


 9   if there was a body of water in Arizona that was
  


10   navigable and that body, that river, ran through a
  


11   section such as a school section, 16 or 36, then it is
  


12   my understanding that the State would be able to take
  


13   in lieu selections for the amount of acreage covered by
  


14   the body of water.
  


15       Q.    But you can't point me to any statutory
  


16   authority to do that?
  


17       A.    No, I cannot.
  


18       Q.    So it's just your assumption?
  


19       A.    As a trained historian, yes, that's my
  


20   assumption, particularly because in lieu selections
  


21   that overlapped elsewhere did have that capacity, if
  


22   you will.
  


23       Q.    Do you hold any licenses other than your
  


24   driver's license?
  


25       A.    No.
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 1       Q.    Okay, and I have to ask this, and I've asked
  


 2   it to you five times before, and I know the answer, but
  


 3   I need to get it on the record.
  


 4             Do you claim any expertise in any particular
  


 5   field of work other than history?
  


 6       A.    No.
  


 7       Q.    Do you claim to be an expert in determining
  


 8   whether a stream or river is navigable for title
  


 9   purposes under the standards set forth by the Federal
  


10   judiciary?
  


11       A.    No.
  


12       Q.    Would you identify for me every element that
  


13   you think must be determined to determine whether a
  


14   river is navigable or not?
  


15       A.    I think that's a determination for this
  


16   Commission and/or the Courts.  I have offered my
  


17   expertise with regard to what historical parties at the
  


18   time -- how they considered the characteristics of the
  


19   Salt River; but whether that cumulative evidence meets
  


20   the standard of determining navigability or not is not
  


21   my objective, nor is it my expertise.  It's up to the
  


22   Courts and the Commission.
  


23       Q.    So you never tried to determine what those
  


24   elements would be and then go out and answer the
  


25   question regarding each element?
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 1       A.    No.
  


 2       Q.    You do use the term "erratic," though.
  


 3       A.    As it was used by historical parties.
  


 4       Q.    Okay.
  


 5       A.    And I paraphrased it, as well as quoted it.
  


 6       Q.    All right.  Can you give me your definition
  


 7   of the term "erratic" as you understand it being used
  


 8   by the historical parties?
  


 9       A.    That it was unpredictable in terms of floods
  


10   or dry periods.  It was unpredictable in terms of
  


11   possible channel changes.  Not only unpredictable on a
  


12   long-term basis, but also on a short-term basis, such
  


13   as days or months.  That's my understanding of how it
  


14   was used, particularly in those published governmental
  


15   reports.
  


16       Q.    In doing your work, you didn't use any gage
  


17   data for anything, did you?
  


18       A.    No.  As I indicated this morning, there was
  


19   quite a bit of gage data in some of the governmental
  


20   reports, but I have no expertise in that, and so I did
  


21   not attempt to interpret it.
  


22       Q.    And is it fair to say that you didn't do any
  


23   specific studies on the Salt regarding split channels
  


24   of any kind?
  


25       A.    Other than to acknowledge that they showed up
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 1   on some of those survey plats; but with regard to the
  


 2   significance of which one was greater or smaller, other
  


 3   than what was noted in the field notes and on the
  


 4   plats, no.
  


 5       Q.    Okay.  Now, you used the term "commercial
  


 6   navigation" quite a bit; fair enough?
  


 7       A.    Yes, sometimes.
  


 8       Q.    Okay.  I want you to define for me what you
  


 9   mean when you use the term "commercial navigation."
  


10       A.    To me, it means whether one of the historical
  


11   parties would be able to use the Salt River in a
  


12   manner -- I think I mentioned this this morning. -- in
  


13   a sufficient manner that they would be able to earn a
  


14   profit enough to be able to pay their bills.
  


15       Q.    So one of the requirements is that the
  


16   commercial activity must be profitable?
  


17       A.    I don't think it would be a commercial
  


18   activity if it wasn't profitable.
  


19       Q.    There are a lot of people down in the
  


20   Bankruptcy Court who might disagree with you.
  


21             So in your terms, at any rate, it has to be
  


22   profitable to be a commercial activity?
  


23       A.    It has to be profitable enough so that
  


24   someone can expect that they are carrying on business
  


25   and making money at it to pay their bills.
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 1       Q.    In your studying of the navigability of the
  


 2   Salt, did you examine it to determine whether trade or
  


 3   travel went on on the Salt?
  


 4       A.    There are examples in my report of boats that
  


 5   were either attempted to go up or down the Salt or that
  


 6   actually did, and those are cited in my report,
  


 7   particularly under the section dealing with newspapers.
  


 8       Q.    Does the trade or travel have to be in both
  


 9   directions to make it a navigable stream?
  


10       A.    That's a decision for the Courts and the
  


11   Commission.  I don't know.  I simply report what the
  


12   historical parties did on the river.
  


13       Q.    I take it because it had to be a profitable
  


14   commercial activity, just travel alone on the river
  


15   would not be sufficient to prove its navigability; is
  


16   that fair?
  


17       A.    That was not what you asked me earlier.
  


18       Q.    Right.
  


19       A.    You were asking me a question earlier about
  


20   commercial travel, and now you're asking a different
  


21   question, the way I understand it.
  


22       Q.    It is a different question.  I haven't put
  


23   commercial in it.
  


24       A.    All right.  Restate it, please, or --
  


25       Q.    Sure.
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 1             Travel alone on a river would not be
  


 2   sufficient to prove navigability, under your standards?
  


 3       A.    That would be something the Courts or the
  


 4   Commission would have to take into consideration.  I've
  


 5   offered the examples that I found in the historical
  


 6   record in my report and in my direct testimony, and
  


 7   whether travel alone is sufficient to meet a standard
  


 8   of navigability is up to the Courts and Commission.
  


 9       Q.    Well, wouldn't travel have to have a
  


10   commercial quality if it was going to meet your
  


11   standard?
  


12       A.    Again, that's up to the Courts and the
  


13   Commission.  I've just simply offered what the
  


14   observations were of the historical parties.
  


15       Q.    But you've come up with an opinion, haven't
  


16   you?
  


17       A.    Cumulatively, I think they indicate that the
  


18   historical parties, having viewed the river many, many
  


19   times, the overall picture they paint is a river that
  


20   is not navigable; but that's a cumulative pooling of
  


21   hundreds and hundreds of parties who've dealt with the
  


22   Salt River.
  


23       Q.    And your opinion is that they didn't find any
  


24   commercial activity on the Salt, correct?
  


25       A.    That they did not find the river navigable.
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 1       Q.    Because there was no commercial activity?
  


 2       A.    Because nobody found that it was navigable
  


 3   enough to continue doing it, either with commercial
  


 4   activity or not.
  


 5       Q.    Okay.  Doctor, I'm now going to start going
  


 6   through your report.
  


 7       A.    Okay.
  


 8       Q.    And the one I'm going to go through is your
  


 9   redo of the Lower Salt, okay?
  


10       A.    Okay.
  


11       Q.    If you want to get it open, you can probably
  


12   follow along, and it will make life a little easier.
  


13       A.    Okay.  I need to warn you that when I
  


14   attempted to get my copy of the report bound, the
  


15   binding place didn't have a sufficiently large binder
  


16   to put it all in one piece, so mine is divided into two
  


17   parts, and beginning with Chapter 3 is the second part.
  


18   And the pagination and the foot numbers are all the
  


19   same.  It's just a question of whether I'm pulling up
  


20   one volume or the other.
  


21       Q.    I'm going to attempt to go through from
  


22   Page 1, so --
  


23       A.    Okay.
  


24       Q.    So hopefully it will not be a problem.
  


25             Okay.  On Page 1, in the bottom of your


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3929


  


 1   report, you use terminology "contemporaneous
  


 2   observers"?  Do you see that?
  


 3       A.    This is Page 1 you're talking about?
  


 4       Q.    Yeah, uh-huh, down at the bottom.
  


 5       A.    I see it, yes.
  


 6       Q.    Okay.  I'd just like you to give me what you
  


 7   perceive the definition "contemporaneous observers" to
  


 8   mean?
  


 9       A.    Historical parties, people who were there at
  


10   some historical point in time during the chronological
  


11   period covered by my report.
  


12       Q.    Okay.  So it's basically from people who were
  


13   there in the spread of 1865 to 19-something?
  


14       A.    Some years past statehood, correct.
  


15       Q.    And to the extent that the viewpoint might
  


16   vary, you haven't done anything to absorb that
  


17   variance?  For example, a guy looking at the river in
  


18   1865 might have a different viewpoint than a guy
  


19   looking at the river in 1920.
  


20       A.    No.  I have simply related what the two
  


21   parties saw when they each looked at the river.
  


22       Q.    You haven't made any attempt to meld those
  


23   things together into a consistent whole?
  


24       A.    Except for my ultimate conclusion that there
  


25   were hundreds and hundreds of contacts or observations
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 1   about the Salt River, and that cumulatively, to me, it
  


 2   indicates that all of these parties reached the same
  


 3   conclusion; that this river was not navigable.
  


 4       Q.    Okay.  On that same page you used the
  


 5   terminology "extremely unpredictable nature of the
  


 6   river"?
  


 7       A.    That's correct.
  


 8       Q.    Define for me what you mean when you use that
  


 9   terminology.
  


10       A.    That terminology, again, as I explained this
  


11   morning, this is an Executive Summary.  It's not
  


12   intended to have specific citations.  It's a reference
  


13   to the various citations, I think it's in Chapter 3, as
  


14   well as in other places, about the published government
  


15   documents that indicated the river was erratic and had
  


16   large floods and also then disappeared quickly.  It's a
  


17   paraphrasing of that type of information from many
  


18   documents that are cited elsewhere in the report.
  


19       Q.    Going over to the next page, in your
  


20   description of the Salt River, you say it's highly
  


21   erratic, subject to flooding, et cetera.  Do you see
  


22   that?
  


23       A.    I do.
  


24       Q.    Aren't all rivers subject to flooding?
  


25       A.    I would imagine so.
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 1       Q.    So why does that make this river not
  


 2   navigable versus the Mississippi or something?
  


 3       A.    Again, it's the same answer as on the
  


 4   previous question.  It's the cumulative description of
  


 5   the many documents that I cite elsewhere in the report.
  


 6       Q.    Did you look at any gage data or other data
  


 7   that would indicate how much of the time the Salt River
  


 8   was in flood?
  


 9       A.    No, I did not.
  


10       Q.    So you don't know whether these comments that
  


11   you were reviewing are because somebody saw a flood or
  


12   it was the twelfth flood he saw in the same year?
  


13       A.    I think it was clear from the quotes that I
  


14   provided this morning, that particularly the U.S.
  


15   Government reports, that they were indicating that
  


16   these activities, the floods that is, happened
  


17   frequently, but at unpredictable times, and that the
  


18   water, which might be flooding on any given day, might
  


19   disappear very quickly after that flood.
  


20             And, again, this is an Executive Summary.
  


21   It's not intended to be a specific reference to a
  


22   particular document.
  


23       Q.    Okay.  Did you do any work to verify how
  


24   frequent the flooding took place on the Salt River?
  


25       A.    No.  That, to me, would be a role for a
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 1   hydrologist.
  


 2       Q.    Did you do any research to determine how the
  


 3   frequency of flooding on the Salt River compared to
  


 4   other rivers in Arizona?
  


 5       A.    The same answer.
  


 6       Q.    And other rivers in the United States?
  


 7       A.    The same answer.
  


 8       Q.    You again there talk about major channel
  


 9   changes.  Do you see that?
  


10       A.    I do.
  


11       Q.    All right.  What do you define "major channel
  


12   change" as?
  


13       A.    The same answer I've just given.  It's the
  


14   historical parties reporting and what they found along
  


15   the Salt River.
  


16       Q.    I don't find any descriptions in your reports
  


17   about major channel changes or pointing to any party
  


18   who said, "Oh, look at this major channel change."
  


19             So where would I find that in your work?
  


20       A.    I just pointed out that the published
  


21   government documents indicated that the channel changed
  


22   that had carried boulders, that there was flooding, and
  


23   that the ultimate result of those activities were that
  


24   the water would disappear quickly after the floods and
  


25   that there were potential channel changes.
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 1             I'm simply summarizing in this section, as
  


 2   I've indicated earlier, what appears in detail in
  


 3   different parts of the report.  This isn't intended to
  


 4   be a specific citation.
  


 5       Q.    Fair enough.  Let's go into your report, and
  


 6   show me where it discusses major channel changes.
  


 7       A.    Again, I already quoted those portions from
  


 8   the government report.  Those are examples of other
  


 9   government reports, and I picked the ones that I
  


10   thought were the best descriptive of what published
  


11   government reports indicated about the river.
  


12       Q.    Do any of them use the terminology "major
  


13   channel changes"?
  


14       A.    I may have paraphrased what appeared in those
  


15   reports.  I don't really remember.  But, again, this is
  


16   only intended to be an Executive Summary.
  


17       Q.    These are your adjectives, in other words?
  


18       A.    They may very well be.  But, again, I'm not
  


19   citing a specific document.  It's an Executive Summary
  


20   and not intended to be specific to a particular
  


21   document.
  


22       Q.    Somewhere in your report, have you identified
  


23   each obstacle that blocked the channel of the Lower
  


24   Salt?
  


25       A.    No, I have not.  And, again, the answer is
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 1   the same.  This is a general summary; that there were
  


 2   documents that indicated that there were obstacles that
  


 3   blocked; notably, newspaper articles that talked about
  


 4   the difficulty that some of the boating parties had
  


 5   trying to get down the river.
  


 6       Q.    Can you identify the location of any obstacle
  


 7   in the Lower Salt River that blocked navigation?
  


 8       A.    I hate to keep falling back on this,
  


 9   Mr. Helm, but the fact of the matter is, is that I
  


10   simply pointed out what historical parties said about
  


11   the river.  So I cannot tell you where specific
  


12   obstacles were, except to the extent that historical
  


13   parties referred to blockage.
  


14       Q.    If they didn't tell you where it was, there's
  


15   no way to know if it really blocked the river or not?
  


16       A.    Or where it was located, that's correct.
  


17       Q.    Right.
  


18       A.    But I did tend to think that the historical
  


19   parties would not be making this up.
  


20       Q.    In arriving at your conclusion regarding the
  


21   navigability of the Salt, I take it that you considered
  


22   the commentaries about flooding?
  


23       A.    Did I consider them?
  


24       Q.    Yeah.
  


25       A.    Yes, I did.
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 1       Q.    And they played a part in your determination
  


 2   that the river was not navigable?
  


 3       A.    A small part; but when considered in
  


 4   conjunction with all of the hundreds of other
  


 5   observations, it paints a very vivid picture of what
  


 6   the river was like.
  


 7       Q.    So it played a part in your decision?
  


 8       A.    Yes.
  


 9       Q.    On Page 4 you describe, in the top part of
  


10   the page, what you understand the Equal Footing
  


11   Doctrine to be; fair enough?
  


12       A.    Yes.
  


13       Q.    And if I understand it, you're stating that
  


14   the Equal Footing Doctrine means title to the Salt
  


15   River's bed depends upon whether the river was
  


16   susceptible or actually used for commercial navigation?
  


17       A.    Yes.
  


18       Q.    And as I understand your testimony, you've
  


19   done nothing to adjust your data or the commentaries of
  


20   other people that you rely on for ordinary and natural
  


21   condition of the river?
  


22       A.    I simply related what the historical parties
  


23   said or observed or wrote about the Salt River.
  


24       Q.    So that's a yes?
  


25       A.    I just answered your question.
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 1       Q.    I believe you discussed with Laurie, and I
  


 2   also have a question, about the list of items that you
  


 3   used to do your research?
  


 4       A.    Items?
  


 5       Q.    I don't know how to describe it.  Your
  


 6   computer searches.  You made up --
  


 7       A.    Oh, the search term list?
  


 8       Q.    Yeah, the search term list, for lack of a
  


 9   better description.
  


10       A.    Yes.
  


11       Q.    And you don't have that any longer; you
  


12   gave --
  


13       A.    No, I do not.
  


14       Q.    You gave it to your client?
  


15       A.    I only use the search term list in the
  


16   initial phases of the research, as I explained this
  


17   morning, as I picked the most obvious terms as I was
  


18   getting into the project.  So it wasn't even really a
  


19   formal term.
  


20             And to answer your question about the client
  


21   and me giving it, no, I did not give them any list, and
  


22   there is no list that exists anymore other than what
  


23   appears in this report.
  


24       Q.    Okay.  So you destroyed the list?
  


25       A.    No, I didn't destroy the list.  I simply put
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 1   it into the report.
  


 2       Q.    Well, where I do find it in the report?
  


 3       A.    It lists on Page 5 of the report, "Some of
  


 4   the terms most commonly used throughout the research
  


 5   were Salt, Granite Reef, Arizona Dam/Canal, navigation
  


 6   or navigable, irrigation, floods, Roosevelt,
  


 7   Consolidated Canal, Phoenix, Pima, Maricopa County,
  


 8   Apache Road and Tempe."
  


 9             These were just things that I kept in my mind
  


10   as I was going to different archives, as I explained
  


11   this morning, because different archives maintain their
  


12   own lists of keywords in different ways.  And so I kept
  


13   these terms in my mind, and when I looked at an
  


14   archive's list of finding aids, I would understand that
  


15   these were things that I might want to look at.
  


16       Q.    So the keyword list is just in your mind; it
  


17   was never written down anywhere?
  


18       A.    No.  It was in my mind and it's in the report
  


19   here.
  


20       Q.    To the extent that you remember it?
  


21       A.    Correct.
  


22       Q.    Did you use the terminology "Salt River"?
  


23       A.    You mean as one of the keywords?
  


24       Q.    Uh-huh.
  


25       A.    I believe it says so on Page 5.  You might
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 1   want to take a look and see.
  


 2       Q.    I'm looking at it.  I see "Salt," but I don't
  


 3   see "Salt River."
  


 4       A.    Well, "Salt" would include references to the
  


 5   Salt River, I think.
  


 6       Q.    It also would include references to the
  


 7   little white stuff, wouldn't it?
  


 8       A.    Well, yeah; but when you're looking in an
  


 9   archive, if you're a trained historian, you know what
  


10   to exclude, as well as what to include.
  


11       Q.    Now, all of the people that you've researched
  


12   and their commentary, is it fair to say that none of
  


13   them would have known the standard for navigability
  


14   that's being applied by the Commission?
  


15       A.    I think pretty much everybody in my report is
  


16   probably dead by now.
  


17       Q.    Well, no, I understand that; but I mean they
  


18   didn't know the Winkleman standard?
  


19       A.    No.  They didn't know -- as I said this
  


20   morning, in my testimony this morning, they did not
  


21   cite Winkleman, they did not cite Daniel Ball, they did
  


22   not cite the Utah case, they did not cite Montana PPL,
  


23   they did not cite the Rio Grande case.  None of them
  


24   cited any specific Court case defining navigability.
  


25       Q.    And their commentary is given that way,
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 1   without any caveat as to what kind of navigability
  


 2   they're referring to?
  


 3       A.    Yes.  They did not specify, other than what
  


 4   their commentary said.
  


 5       Q.    And you haven't tried to interpret their
  


 6   commentary to comply with Winkleman?
  


 7       A.    No.
  


 8       Q.    On Page 7 you talk about Mead and Schuyler,
  


 9   bottom of the page?
  


10       A.    I believe it's pronounced Schuyler.
  


11       Q.    Oh, okay.  I have no idea.
  


12       A.    Yeah, Elwood Mead and James Dix Schuyler,
  


13   S-C-H-U-Y-L-E-R.
  


14       Q.    The question I have regarding them is,
  


15   neither one of them saw the river when it was in its
  


16   natural and ordinary condition; fair?
  


17       A.    I think I've already answered that question
  


18   in multiple ways, and the people who are described in
  


19   my report describe the river as it existed at various
  


20   stages of diversion dams on the river.  So we seem to
  


21   be going around in circles and asking and answering the
  


22   same question over and over.
  


23       Q.    Well, we could be, but I've got to dot my I's
  


24   and cross my T's.  And if I understand what you're
  


25   saying to me right now, Mr. Mead saw the river in the
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 1   1920s?
  


 2       A.    Correct.
  


 3       Q.    After it's been completely diverted?
  


 4       A.    Well, again, those diversions were not
  


 5   year-round, day after day after day.  There was water
  


 6   that came down the river.  But he did observe the river
  


 7   after there were diversion dams.
  


 8       Q.    Do you know whether he saw the river with
  


 9   water in it or not?
  


10       A.    I don't know.
  


11       Q.    The same question for Mr. Schuyler.
  


12       A.    Schuyler.
  


13       Q.    Schuyler, all right.
  


14       A.    The same answer.
  


15       Q.    All of the surveys you've reviewed are
  


16   post-Winkleman time frame for determining the ordinary
  


17   and natural condition of the river, correct?
  


18       A.    Correct.  The earliest survey was 1868, which
  


19   was the Ingalls brother on the Lower Salt River,
  


20   Ingalls brothers.
  


21       Q.    Have you gotten around to reading Holt State
  


22   Bank yet?
  


23       A.    I don't even know what that is.
  


24       Q.    It's a case I've asked you about in every
  


25   time I've cross-examined you.
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 1       A.    Well, then, no, I have not read it.
  


 2       Q.    Okay.  Are you aware of any Arizona State
  


 3   Statute that requires the State Land Department, for
  


 4   lack of a better description, to not dispose of land
  


 5   underlying either navigable or nonnavigable rivers?
  


 6       A.    No, I am not aware of any such statutes.
  


 7       Q.    On Page 13 you talk about the use of your
  


 8   database?
  


 9       A.    At the top of Page 13?
  


10       Q.    Yeah.
  


11       A.    Yes.
  


12       Q.    And this may be where I get confused with
  


13   your word list.  The database is still in existence --
  


14       A.    Yes.
  


15       Q.    -- as far as you know?
  


16       A.    Yes.
  


17       Q.    Okay.  But you don't control it any longer?
  


18       A.    Oh, I do.  It's on my computer.
  


19       Q.    Oh, it's on your computer?
  


20       A.    Yes, and I also provided a copy of it to the
  


21   Salt River Project.
  


22       Q.    Okay.  And to the best of your knowledge,
  


23   that database has not been provided to any of the
  


24   people opposing the -- or arguing for the navigability
  


25   of the river?
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 1       A.    The database is a way in which I organize and
  


 2   track where my copies of my documents are and, also,
  


 3   where I abstract the key documents, and it's
  


 4   proprietary.  I have not provided it to anybody other
  


 5   than the Salt River Project and myself.
  


 6       Q.    Okay.  I understand you view it as
  


 7   proprietary; but my question was, it hasn't been
  


 8   provided to me or any other participant in these
  


 9   matters other than the Salt River Project, correct?
  


10       A.    Correct.
  


11       Q.    At the bottom of that page, you're talking
  


12   about preparing summaries of documents?
  


13       A.    Yes, this is -- basically, this is describing
  


14   how I entered the documents into my database.
  


15       Q.    Do those summaries still exist?
  


16       A.    They're part of the database.
  


17       Q.    So, once again, they haven't been provided to
  


18   either the Commission or any of the other parties in
  


19   this matter?
  


20       A.    That's correct.
  


21       Q.    Where was the 1868 survey done?
  


22       A.    That would be the Ingalls brothers' surveys?
  


23       Q.    Right.
  


24       A.    From the confluence with the Salt and Gila
  


25   all the way up to about where Granite Reef Dam is
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 1   today.
  


 2       Q.    Did any of those Ingalls surveys get
  


 3   resurveyed?
  


 4       A.    I'm not positive of that.
  


 5             Yes, they did.  The portion that we were
  


 6   discussing with Commissioner Allen with regard to the
  


 7   Chilson survey, the portion relating to the
  


 8   Pima-Maricopa Indian Reservation, they were resurveyed,
  


 9   the portion along the Indian Reservation boundary by
  


10   Chilson in 1887 and then by R.A. Farmer in 1910.  And
  


11   there may have been subsequent surveys that I'm aware
  


12   of, but because I was dealing largely with
  


13   pres-statehood, I didn't look at those.
  


14       Q.    Part of what you're concerned with in this
  


15   report are the manuals for the survey; fair enough?
  


16       A.    Yes.
  


17       Q.    And what I was curious about is why it was
  


18   important to know about the manuals before the first
  


19   survey was done in the area?
  


20       A.    Because the 1851 manual, which I did want to
  


21   say this morning and forgot to explain that, it says
  


22   "Instructions to the Surveyor General of Oregon," I
  


23   think it is.  Anyway, it has "Oregon" in the title.
  


24       Q.    Uh-huh.
  


25       A.    The reason for that is that at that
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 1   particular time, when that manual was written, most of
  


 2   the settlers who were coming west were heading for
  


 3   Oregon.  And so the thinking went that because there
  


 4   were going to be multiple surveyors doing work in what
  


 5   was called the Oregon country, which was not today the
  


 6   state of Oregon, but a much bigger geographic area,
  


 7   that this would be the standard for all of those
  


 8   surveyors in that area.
  


 9             That was the first manual that specified that
  


10   navigable bodies of water needed to be meandered on
  


11   both banks.
  


12             The 1855 manual maintained the same
  


13   instructions, or there may have been very slight
  


14   differences in wording, but I think it was almost
  


15   verbatim.  And the 1855 manual, in turn, with regard to
  


16   meandering navigable bodies of water, those
  


17   instructions were incorporated into the subsequent
  


18   manual, which did govern the initial Ingalls brothers'
  


19   surveys in 1868.
  


20             So it was important to show how these
  


21   provisions first started out in manuals and then were
  


22   carried through to the manual that governed the 1868
  


23   surveys.
  


24       Q.    But it's my understanding, and I could be
  


25   wrong, that each manual was a freestanding document of
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 1   its own?
  


 2       A.    Yes, but --
  


 3       Q.    They didn't incorporate the prior manual?
  


 4       A.    No, but they carried over very large portions
  


 5   of the previous manuals' wording in areas that the
  


 6   Surveyor General at the time didn't think warranted
  


 7   changing.
  


 8       Q.    Sure, I understand that some of the wording's
  


 9   identical.
  


10       A.    Yes, large portions of it.
  


11       Q.    But my point is, is that each one of those
  


12   manuals was freestanding and stood on its own?
  


13       A.    That was the intention, yes.
  


14       Q.    I didn't have to get the '68 manual, for
  


15   example, and say, whoop, I've got to have the '51
  


16   manual because '68 tells me to read '51?
  


17       A.    No, it was freestanding.  '68 would have told
  


18   the surveyor everything that he needed to know --
  


19       Q.    To do his job?
  


20       A.    -- to do his job.
  


21       Q.    On Page 20 --
  


22       A.    Okay.
  


23       Q.    -- you're talking about the first legislation
  


24   that talks about navigability?
  


25       A.    Yeah.  About halfway down the page?
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 1       Q.    Right, uh-huh.
  


 2       A.    Uh-huh.
  


 3       Q.    And my question to you, as we sit here today,
  


 4   is there any law that you're aware of that defines
  


 5   navigability?
  


 6       A.    I think I answered that this morning.  No,
  


 7   there is not.  There are Court decisions that do, such
  


 8   as Daniel Ball; but I don't think there's a Federal
  


 9   Statute that defines it.
  


10             Let me back up and clarify that.  There is
  


11   the first Federal Statute that is cited in my report,
  


12   which is the 1796 law; but I'm unaware of any
  


13   subsequent Federal laws.
  


14       Q.    That's what I'm referring to.
  


15       A.    Okay.
  


16       Q.    On Page 22 you bring out that wonderful term
  


17   "well-defined natural artery of internal
  


18   communication," and I would like you to give me your
  


19   definition of what that means.
  


20       A.    I have found nowhere where that phrase was
  


21   specifically defined.  I have always understood it to
  


22   mean based upon where one bank meanders were done, and
  


23   this particular phrase related to one bank meanders
  


24   where the waterway was a well-defined artery of
  


25   internal communication.  I've always interpreted that
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 1   to mean where there was a trail or a road that ran
  


 2   somewhere near the body of water, that the Federal
  


 3   Government felt ought to be identified for the purposes
  


 4   of people traveling in that region.
  


 5       Q.    Page 25, you have a quote in there that ends
  


 6   with "three chains."  How long is 3 chains, for us
  


 7   people who just work in feet?
  


 8       A.    I think it's 198 feet, 66 feet per chain, as
  


 9   I recall.  In fact, that's what it says on Page 25 of
  


10   my report.
  


11       Q.    The question that I have with respect to that
  


12   is, are you aware if any part of the Lower Salt River
  


13   is wider than 3 chains?
  


14       A.    I don't believe it is.  There are portions on
  


15   the Gila that are, but not on the Lower Salt.
  


16       Q.    Okay.  See if I've got this right.  After the
  


17   1890 instructions, a survey could have double meanders
  


18   for 3 chains --
  


19       A.    3 chains or --
  


20       Q.    -- and navigability, or navigability?
  


21       A.    Both bank meanders would occur after 1890 if
  


22   the river was navigable or if it was nonnavigable and
  


23   over 3 chains wide.
  


24       Q.    Okay.  On Page 26 you're talking about the
  


25   1894 manual throwing in the terminology "shallow
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 1   streams," just above Number 7?
  


 2       A.    Yes, I see that.
  


 3       Q.    Did they define what a shallow stream was?
  


 4       A.    No.
  


 5       Q.    So you don't have any idea what they meant by
  


 6   "shallow stream"?
  


 7       A.    No.
  


 8       Q.    Are you aware if there were any provisions in
  


 9   the instructions for dry years, for lack of a better
  


10   description; in other words, a shallow stream might not
  


11   really be shallow in nine out of ten years, but in the
  


12   tenth year we have a drought?
  


13       A.    I have read all of these manuals from cover
  


14   to cover, and to the best of my recollection, although
  


15   albeit this is 20 years ago now, to the best of my
  


16   recollection, there was no reference whatsoever as to
  


17   whether it was a dry year or wet year.
  


18       Q.    Page 27, just below the quote, you tell us
  


19   what you think the manual meant.  Do you see that?
  


20       A.    Yes.
  


21       Q.    And I'm curious how you take that quote above
  


22   and get that interpretation?
  


23       A.    This is just a paraphrasing of what's in the
  


24   quote.  It was directions that were in the 1902 manual
  


25   pointing out that surveyors had improperly been using
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 1   the terminology "meander" when they were not referring
  


 2   necessarily to a navigable body of water.  And so I'm
  


 3   just paraphrasing what I understood the block quote to
  


 4   mean.
  


 5       Q.    So this is your legal opinion of what that
  


 6   block quote means?
  


 7       A.    No, it's my historian's opinion.  I'm not an
  


 8   attorney.
  


 9       Q.    That block quote doesn't mention the word
  


10   "states" anywhere, does it?
  


11       A.    No, it does not.
  


12       Q.    When you get to those '94 instructions, is it
  


13   my understanding now that we can have meanders for
  


14   rivers that are less than 3 chains wide also, if
  


15   they're fast?  The 1902 manual?
  


16       A.    Oh.  You said the 1894 manual.
  


17       Q.    I'm sorry.
  


18       A.    And what's your question, again?
  


19       Q.    That now there's three ways a double meander
  


20   can occur?
  


21       A.    That's correct.
  


22       Q.    Okay.  And the third one is for streams that
  


23   are less than 3 chains wide, but are deep and swift?
  


24       A.    Correct.  And as I explained this morning,
  


25   the reason for the meandering, either of navigable
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 1   waterways or for nonnavigable waterways over 3 chains
  


 2   wide or, in this case, less than 3 chains, but are deep
  


 3   and swift and dangerous, the principal reason for
  


 4   meandering them was so that the title to these streams
  


 5   would not be handed out to homesteaders, either because
  


 6   of navigability or because the land would not be
  


 7   suitable for agricultural purposes.
  


 8       Q.    Page 29.
  


 9       A.    Okay.
  


10       Q.    You're talking about Ingalls?
  


11       A.    Okay.
  


12       Q.    And stating that he followed the '51 and '55
  


13   manuals, as modified by the '64 instructions?
  


14       A.    Correct.
  


15       Q.    Okay.  How do you know he followed those?
  


16   Did he say it anywhere in anything he wrote?
  


17       A.    In the contracts, and I have looked at all
  


18   the contracts of these surveyors, they were similar to
  


19   what we saw in the Chilson contract, which was that
  


20   there was boilerplate language that would say you will
  


21   follow the manual as you carry out your survey.
  


22             And since Chilson was doing the survey, the
  


23   brothers, in 1868, they would have been following the
  


24   1864 manual, which included the language from 1851 and
  


25   1855.
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 1       Q.    Okay.  So your premise for this is the
  


 2   assumption that they followed those manuals because it
  


 3   told them to in boilerplate in their contract?
  


 4       A.    Correct.
  


 5       Q.    You don't, as a fact, know whether they did
  


 6   follow those or not?
  


 7       A.    They swore under oath at the end of their
  


 8   field notes that they had followed those instructions.
  


 9   If you look at the field notes, there is always a
  


10   section, once they have completed a township survey,
  


11   where they and their deputy surveyors all swear under
  


12   oath that they followed the instructions of the
  


13   appropriate either special instructions or manual to do
  


14   their survey.
  


15       Q.    And everybody signed that so they could get
  


16   paid, right?
  


17       A.    Well, they signed it.  I'm assuming that part
  


18   of the motivation was to get paid, but I also assume, I
  


19   think, if they wanted to get further surveying work,
  


20   that they would be carrying out the work to the best of
  


21   their ability.
  


22       Q.    And there are numerous cases that have been
  


23   disclosed where the manuals weren't followed, aren't
  


24   there?
  


25       A.    I don't know whether it's numerous, but none
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 1   of them apply to the Salt River area.
  


 2       Q.    That's your assumption?
  


 3       A.    Because I haven't seen any reference to them.
  


 4       Q.    And so you make that assumption?
  


 5       A.    I would have run across -- if there had been
  


 6   disputed surveys, I would have run across them.
  


 7       Q.    For the surveys that you did review, did you
  


 8   attempt to find the flow records for the period of the
  


 9   survey on the Salt River?
  


10       A.    No.  I reviewed all of the surveys that were
  


11   done of the Salt River area, but I did not look at any
  


12   flow records relating to when those surveys were done.
  


13       Q.    So we don't know whether it's a dry year or
  


14   wet year or anything like that, right?
  


15       A.    Well, other people may know, but I don't.
  


16       Q.    Well, this is my point.  I'm not talking
  


17   about the other people.  I'm asking you.  You didn't do
  


18   anything to check that the surveys that you were
  


19   relying on were done in a wet year, a flood, a drought,
  


20   or anything like that?
  


21       A.    No, I did not.
  


22       Q.    Page 32, right above Number 3.  You've got a
  


23   missing acre there, right?
  


24       A.    Where are you?
  


25       Q.    Footnote 23, right above that.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3953


  


 1             "Had the missing land been due to
  


 2   navigability --"
  


 3       A.    Oh.  Yes, that's correct.
  


 4       Q.    Is this you speculating on the missing land,
  


 5   on why?
  


 6       A.    That's me speculating, yes.  I think it was
  


 7   simply a typographic error.
  


 8       Q.    On Page 35?
  


 9                  CHAIRMAN NOBLE:  Oh, that's really good.
  


10   That's a three-page jump.
  


11                  MR. HELM:  I'm rolling.
  


12                  CHAIRMAN NOBLE:  Great.
  


13                  MR. SLADE:  Rolling like a cow.
  


14                  THE WITNESS:  Okay, I'm at Page 35.
  


15   BY MR. HELM:
  


16       Q.    Okay.  At the bottom where it says "Note."
  


17       A.    Yes, I see that.
  


18       Q.    How does that indicate nonnavigability?
  


19                  COMMISSIONER ALLEN:  Question.
  


20                  CHAIRMAN NOBLE:  Sure.
  


21                  COMMISSIONER ALLEN:  How can you -- what
  


22   is the quote?
  


23   BY MR. HELM:
  


24       Q.    Oh, all right.  Let me go back to it.
  


25       A.    Would you like me to read it?
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 1       Q.    "Note - land on line bet secs 16 & 21 sandy -
  


 2   subject to overflow and unfit for cultivation a large
  


 3   portion of it being washed or shifted about every
  


 4   season more or less."
  


 5       A.    This probably also addresses some of the
  


 6   points that were raised earlier in my cross-exam.  To
  


 7   me, that indicates that the channel changed every
  


 8   season and that the land periodically flooded, to some
  


 9   extent or another, and that it would have been
  


10   difficult to move boats through that area due to those
  


11   characteristics.
  


12       Q.    So that's your interpretation of that note?
  


13       A.    Yes, that's what my interpretation says.
  


14       Q.    Moving to Page 36, the quote that you have
  


15   there.
  


16       A.    At the top of the page?
  


17       Q.    It starts "Salt River separates into two
  


18   channels called North and South Channels."
  


19       A.    Yes, I see that.
  


20       Q.    Okay.  How does that indicate navigability or
  


21   not navigability?
  


22       A.    Like the last quote -- well, the quote, for
  


23   the benefit of the Commissioners, I'll read it.
  


24             "Salt River separates in two channels called
  


25   North and South Channels with numerous sloughs running
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 1   from one to the other runs through a loose sandy," and
  


 2   then there's a illegible world, "in the middle of the
  


 3   township from East to west - It is continually washing
  


 4   away and changing course.  This Township is made
  


 5   fractional in consequence of the land between the North
  


 6   and South channels being sandy and constantly washed
  


 7   and shifted by the river and unfit for cultivation."
  


 8             And my answer is the same as the previous
  


 9   quote that we discussed.  To me, it sounds like it
  


10   would have been very difficult to regularly and
  


11   reliably have a boat go through this area.
  


12       Q.    Page 38, bottom of the page, you state "No
  


13   meander lines are shown on the plat, and no meander
  


14   data appear in the margins.  Further suggesting that
  


15   the Salt was not considered navigable are irrigation
  


16   canals described in the field notes.  Water diverted
  


17   from the river to serve farmlands, of course, could
  


18   deplete supplies necessary to maintain navigability,
  


19   but other historical documentary evidence to be
  


20   discussed later in the report indicates no objections
  


21   were made to such diversions."
  


22             As I would understand what you're giving me
  


23   with that quote is that you didn't make any adjustments
  


24   for any of the diversions that occurred on the Salt
  


25   River in doing your report?
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 1       A.    That's not what this passage says.  This
  


 2   passage says that the Ingalls brothers' survey -- no,
  


 3   not the Ingalls brothers.  The survey that we're
  


 4   discussing here recognized the water was being
  


 5   diverted.
  


 6       Q.    Correctly.  And so what this is evidencing is
  


 7   that you are relying on surveys of areas where the
  


 8   water was diverted --
  


 9       A.    Correct.  Yes.
  


10       Q.    -- to establish that the river is not
  


11   navigable?  Have I got that right?
  


12       A.    To convey what the characteristics of the
  


13   river were at the time of that survey.
  


14       Q.    On Page 39, top of the page, you're talking
  


15   about roads?
  


16       A.    Yes.
  


17       Q.    And I take it that the existence of roads
  


18   near the rivers played a part in your determination of
  


19   navigability?
  


20       A.    Only a very small part, because as I've
  


21   discussed earlier, and I don't remember whether it was
  


22   my direct or cross, there are certainly roads that
  


23   parallel navigable rivers.  But in this particular
  


24   case, the presence of the roads would seem to have
  


25   indicated to me, given the evidence that indicated that
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 1   the Salt River was not navigable, that the roads were
  


 2   the principal means of carrying goods and people
  


 3   through the Salt River Valley.
  


 4       Q.    So, again, you, at least in this event,
  


 5   considered the existence of these roads as indicative
  


 6   of the river not being navigable, to some degree?
  


 7       A.    Yes.
  


 8       Q.    That's a yes?
  


 9       A.    Very small degree.
  


10       Q.    Several places you've talked about changing
  


11   channels.  We've talked about it a couple of times in
  


12   the earlier quotes that we've talked about; fair?
  


13       A.    Yes.
  


14       Q.    Okay.  Is it your position that because a
  


15   channel changes in a river, that makes the river not
  


16   navigable?
  


17       A.    No.  It's one of many characteristics that
  


18   would be considered in terms of whether a historical
  


19   party would consider the river to be navigable.
  


20       Q.    Okay.  And my point is, in making your
  


21   judgment, did the fact that there were channel changes
  


22   in the river lead, in some part, to your determination
  


23   that the river was not navigable?
  


24       A.    I think it was the historical parties that
  


25   considered the changing channels making it difficult to
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 1   navigate, and that's why we don't see a lot of evidence
  


 2   from historical parties that the river was regularly or
  


 3   reliably navigated.  I'm saying it's one of the
  


 4   characteristics recounted by the historical parties
  


 5   that, in my view, explains why historical parties did
  


 6   not use the river regularly and reliably.
  


 7       Q.    So in terms of your decision that the river
  


 8   is not navigable, that change in channel impact played
  


 9   a part in the decision?
  


10       A.    It played a part in the decision by the
  


11   historical parties not to use it regularly and
  


12   reliably.  And then when considered in conjunction with
  


13   all the hundreds of other pieces of historical
  


14   evidence, led to my ultimate conclusion that the
  


15   historical parties, over a wide range of time and in
  


16   many circumstances, did not regularly or reliably view
  


17   the river as navigated or susceptible to navigation.
  


18       Q.    Page 43, below the map, you seem to indicate
  


19   that the land between the two channels means that the
  


20   river is not navigable.  Do I understand that
  


21   correctly?
  


22       A.    The same answer that I gave before.  It's one
  


23   of many characteristics that historical parties would
  


24   have considered in their decision about whether to
  


25   regularly or reliably boat the river.
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 1       Q.    And you considered it, and it went into your
  


 2   opinion?
  


 3       A.    As I just said a moment ago, in relation to
  


 4   hundreds of other examples of what historical parties
  


 5   thought about the river; not in and of itself as one
  


 6   particular piece of evidence, but in conjunction with
  


 7   hundreds of other historical pieces of evidence.
  


 8       Q.    It led to the conclusion, to your conclusion,
  


 9   that it's not navigable?
  


10       A.    That the historical parties reached that
  


11   conclusion, and I agree with it.
  


12       Q.    Page 44 you're talking about the Ingalls
  


13   surveys and their triangulation?
  


14       A.    Yes.
  


15       Q.    Did any of the distances triangulated exceed
  


16   3 chains?
  


17       A.    I don't know.  And I think this probably
  


18   answers the question that came up this morning in my
  


19   cross-exam.  According to what I've written here, they
  


20   did establish witness posts on both banks of the river.
  


21   There was some question about whether they did or
  


22   didn't, and clearly here they did.  But if they had
  


23   referenced the 3 chains, I would have certainly put it
  


24   in.  But the distance across is listed in the field
  


25   notes.  I just don't know what the distance was.
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 1       Q.    And you don't recall whether any of them were
  


 2   in excess of 3 chains?
  


 3       A.    I don't believe any of them were anywhere
  


 4   where the Ingalls brothers did surveys.  I think you
  


 5   asked that question earlier.
  


 6       Q.    I don't think I did with respect to
  


 7   triangulation.
  


 8       A.    Well, you did ask the question about whether
  


 9   anywhere on the Lower Salt was 3 chains or more wide.
  


10       Q.    At the bottom of that same page, you're
  


11   talking about shifts in the bed again.  Do you see
  


12   that?
  


13       A.    Yes, I do.
  


14       Q.    And I take it that bed shifting was another
  


15   one of your thousands of indicators that the river was
  


16   not navigable?
  


17       A.    The same answer that I gave before.
  


18                  CHAIRMAN NOBLE:  Mr. Helm, would it be
  


19   all right if we took a break?
  


20                  MR. HELM:  We sure can.
  


21                  CHAIRMAN NOBLE:  Thank you very much.
  


22   Let's break for 15, back at 3:00.
  


23                  (A recess was taken from 2:45 p.m. to
  


24   3:01 p.m.)
  


25                  CHAIRMAN NOBLE:  Okay, let's do it.
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 1   BY MR. HELM:
  


 2       Q.    Page 47, top of the page, you have a quote,
  


 3   and as part of that quote, it says -- and it's talking
  


 4   about the river. -- "It is fordable during six or seven
  


 5   months of the year in section 29 at the crossing of
  


 6   Fort McDowell & Maricopa Wells Road."
  


 7             Do you see that?
  


 8       A.    Yes.
  


 9       Q.    Okay.  Does that indicate to you that for
  


10   five or six months of the year it was not fordable, too
  


11   deep?
  


12       A.    I just quoted what Ingalls put in his field
  


13   notes.
  


14       Q.    Okay.  But would that be a fair reading of
  


15   that?
  


16       A.    That's apparently what Ingalls thought.
  


17       Q.    Okay.  And from your perspective, if a --
  


18   does a river have to be usable all year long to be
  


19   navigable?
  


20       A.    I think we've answered that question before.
  


21   It depends on what kind of products you might want to
  


22   bring down the river and whether it was adequate to
  


23   maintain a living.
  


24       Q.    So is that a yes or a no or a maybe?
  


25       A.    It depends on the parties bringing the
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 1   materials up or down the river.
  


 2       Q.    On Page 48, at the top of the page, you
  


 3   indicate that channel changes suggest difficulty for
  


 4   navigation.  Do you see that?
  


 5       A.    Yes.
  


 6       Q.    Why?
  


 7       A.    I think I've answered that question before;
  


 8   that historical parties might have found it difficult
  


 9   to bring a boat through that region.
  


10       Q.    The Mississippi changes all the time, doesn't
  


11   it?
  


12       A.    But this is -- we're not talking about the
  


13   Mississippi here.  We're talking about the Salt River.
  


14       Q.    On Page 48 you reference some resurveys and
  


15   stuff?
  


16       A.    Yes.
  


17       Q.    All of those were done after the river was
  


18   completely diverted, weren't they?
  


19       A.    I don't know if it was completely diverted,
  


20   but they were done after.  And these surveys, by the
  


21   way, were done in the vicinity of Fort McDowell, and
  


22   most of the diversions were downstream from there.
  


23   These were the surveys that we talked about, that I
  


24   explained to Commissioner Allen were for the southern
  


25   boundary of the Pima-Maricopa Indian Reservation.
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 1       Q.    When they finished Roosevelt Dam, did that
  


 2   completely divert the river?
  


 3       A.    Yes.  And Roosevelt Dam was completed at
  


 4   about the time of the second of the resurveys I discuss
  


 5   here, which is 1910.
  


 6       Q.    When Farmer did his resurvey, was Roosevelt
  


 7   done?
  


 8       A.    Yes, it was.
  


 9       Q.    Page 52.
  


10       A.    Okay.
  


11       Q.    Farmer wrote that it's 3.8 chains to the
  


12   middle.  Do I understand that to mean that it's
  


13   200-and-something feet?
  


14       A.    I don't know.  That's just what he said.
  


15       Q.    Okay.  Well, that would have been a place
  


16   where we would have had double meanders, right?
  


17       A.    He was not -- I guess that would have been
  


18   the case, and -- but it does indicate that there's no
  


19   water in the river here at that particular time.
  


20       Q.    Does that matter?
  


21       A.    I don't know.  But he also was carrying out
  


22   the meander for the purpose of defining the Salt River
  


23   Indian Reservation and had special instructions like
  


24   Chilson's, by my recollection.
  


25       Q.    Did one of them say don't double meander if
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 1   the manual calls for it?
  


 2       A.    I don't know.  I haven't looked at that
  


 3   contract in a long time.  But his purpose was to define
  


 4   the Salt River Indian Reservation boundary.
  


 5       Q.    And so because that was his purpose, he was
  


 6   justified in disregarding the manual?
  


 7       A.    I could also point out here that in this
  


 8   section of the river, under the Ingalls survey, there
  


 9   was a very large island in the middle of the river, and
  


10   what he may have been identifying here is the middle of
  


11   the island, which he was attempting to define as the
  


12   southern boundary of the Indian Reservation.  But I
  


13   don't know for sure.  I just know what he said.
  


14       Q.    That's your speculation?
  


15       A.    Well, it's what he said.  I'm just attempting
  


16   to figure out what it was he was doing, and since there
  


17   was a large island, he may very well have included --
  


18   he may have been measuring the 3.8 chains covering not
  


19   only the two channels of the Salt River, but also the
  


20   island.
  


21       Q.    Well, he said it was to the middle of the
  


22   river, though, didn't he?
  


23       A.    Well, but it was in the middle of the island
  


24   in the middle of the river.
  


25       Q.    Okay.
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 1              EXAMINATION BY COMMISSIONER ALLEN
  


 2                  COMMISSIONER ALLEN:  Now, if you go to
  


 3   Page 5 of the Solicitor's opinion --
  


 4                  THE WITNESS:  Okay.  I don't have a copy
  


 5   of that with me.
  


 6                  COMMISSIONER ALLEN:  Is there any spot
  


 7   on there where the north or the south channel is not
  


 8   more than 3 chains wide separately?
  


 9                  THE WITNESS:  It looks like most of
  


10   them.
  


11                  COMMISSIONER ALLEN:  All of them.
  


12                  THE WITNESS:  All of them except the
  


13   north channel between Sections 3 and 4.
  


14
  


15                CROSS-EXAMINATION (CONTINUED)
  


16   BY MR. HELM:
  


17       Q.    So do I understand what's going on here, that
  


18   at least somewhere in the Salt you missed the idea of
  


19   it being at least 3 chains wide?
  


20       A.    Not -- to Ingalls, that would not have made
  


21   any difference in terms of his meandering or not
  


22   meandering, because the 3 chains wide requirement did
  


23   not apply to them.
  


24             The subsequent resurvey for Chilson was
  


25   clearly to identify the boundary, and the resurvey for
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 1   Farmer was also to identify the boundary.  But as the
  


 2   Solicitor's opinion indicated, evidently both of those
  


 3   channels were more than 3 chains wide.
  


 4       Q.    And you missed that?
  


 5       A.    I missed that.
  


 6             Well, I didn't miss it to the extent that I
  


 7   identified for Farmer that it was 3.8 chains to the
  


 8   middle of the channel.
  


 9       Q.    You just missed it in your testimony here?
  


10       A.    Yes.
  


11       Q.    Page 55, you're starting to talk about
  


12   subsequent mapping by the Geological Survey?
  


13       A.    Yes.
  


14       Q.    Okay.  And you refer to it taking place
  


15   between 1904 and 1913?
  


16       A.    Correct.
  


17       Q.    For all practical purposes, the river was
  


18   completely diverted in that time frame, wasn't it?
  


19       A.    At certain periods of time; not every single
  


20   day.
  


21       Q.    Did you check whether they were doing their
  


22   mapping when it was a dry river or a wet river?
  


23       A.    I don't remember.  The left-hand corners of
  


24   those maps identify the year in which the actual survey
  


25   was done that led to the drawing of the map.  The years
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 1   that I have here are the years that the maps were
  


 2   actually printed, which are typically one or two years
  


 3   after the actual survey work is done.
  


 4             But U.S. Geological Survey topographic maps
  


 5   identify features on the ground as they exist at the
  


 6   time the survey was done.  So other than that, I can't
  


 7   answer anything more about it.
  


 8       Q.    Okay.  And I guess your answer is, no, I did
  


 9   not check to see if the river was flowing when the
  


10   survey was done?
  


11       A.    I just provided you with the answer; that --
  


12       Q.    I didn't get it.
  


13       A.    -- I don't know what they did in terms of
  


14   whether it was flowing or not.
  


15       Q.    Because you didn't check the issue, right?
  


16       A.    No.  I was not there with them.
  


17       Q.    Do you know if the Geological Survey, when it
  


18   was doing its mapping, made any adjustments for the
  


19   fact that the river might not be flowing all the time?
  


20       A.    I know for intermittent streams they used a
  


21   dashed blue line, and for other streams they used a
  


22   solid blue line; but I don't recall how they
  


23   characterized the river at this point, and I guess it
  


24   would have depended on how they saw -- what time of
  


25   year and how they saw it.
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 1       Q.    You don't recall whether they did dashed or
  


 2   solid?
  


 3       A.    No, I don't.
  


 4       Q.    On I believe it's the next page -- let me
  


 5   check.  Yeah, 56.
  


 6       A.    Okay.
  


 7       Q.    You're suggesting that we compare General
  


 8   Land Office maps to the Geological Survey's maps, and
  


 9   that will tell us how the river changed over time?
  


10       A.    That statement indicates what I did do with
  


11   regard to making those Salt River Project cartographic
  


12   maps, in terms of establishing where the channels of
  


13   the river were, both when the topographic maps were
  


14   done, as well as when the GLO survey maps were done.
  


15             So we could -- GLO -- I'm sorry.  Salt River
  


16   Project Cartographics, using GIS technology, which I
  


17   don't know what that is, because I'm not a
  


18   cartographer, they basically took the two different
  


19   maps and overlaid them and then created a map that had
  


20   one shade of blue showing where the river was in 1868
  


21   when the Ingalls were there and then another shade of
  


22   blue showing where the river was when the various
  


23   topographic maps were done, I guess about 40 years
  


24   later.
  


25       Q.    I think you probably answered the question in
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 1   your thing, but you're trained as a cartographer?
  


 2       A.    No, I am not.
  


 3       Q.    And all of the maps that you are comparing in
  


 4   that portion of your report were done significantly
  


 5   after the river had been diverted?
  


 6       A.    Well, the Ingalls maps were the ones that
  


 7   were the GLO plats, and the river was not significantly
  


 8   depleted then.  That was 1868.  And there was the
  


 9   Swilling Ditch, I believe, but I don't think any other
  


10   diversions were on the river.
  


11             The USGS topo maps were completed when there
  


12   were substantial diversions from the river.
  


13       Q.    That's what I'm -- why I'm using the -- this
  


14   is what you're comparing?
  


15       A.    Comparing the two, correct.
  


16       Q.    Right.
  


17       A.    Yes.
  


18                  MR. SPARKS:  Pardon me, Counsel, but I
  


19   think we've lost your mike again.
  


20                  MR. HELM:  One, two, three.  It's
  


21   off?
  


22                  (A brief recess was taken.)
  


23                  MR. SPARKS:  I apologize, Counsel, but
  


24   thank you.
  


25                  MR. HELM:  You're welcome.
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 1   BY MR. HELM:
  


 2       Q.    Page 61.
  


 3       A.    Okay.
  


 4       Q.    You're suggesting that we compare
  


 5   homesteading information to these two sets of maps that
  


 6   we've been talking about?
  


 7       A.    The homesteading information is overlain on
  


 8   the combined sets of maps which were created by Salt
  


 9   River Cartographics.
  


10       Q.    And does this assume that the flow during the
  


11   four decades remains the same?
  


12       A.    I tried to compensate for that by using the
  


13   Ingalls brothers' surveys, which was 1868, and with the
  


14   awareness that the USGS topos were done after many
  


15   diversions had been established, I included those
  


16   because the diversions themselves may have affected
  


17   where the channels were of the river.  So I used both
  


18   sets of maps.
  


19       Q.    Do you know if the USGS maps for the early
  


20   1900s were adjusted for the diversions?
  


21       A.    I don't know the answer to that.
  


22       Q.    Were the State patent maps done from the
  


23   1900s USGS maps?
  


24       A.    The State patent maps?
  


25       Q.    Uh-huh.
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 1       A.    I'd have to look and see.
  


 2             The State patent maps appear to use both the
  


 3   GLO 1868 Ingalls maps, as well as the USGS topo maps;
  


 4   but because the State patents themselves were located
  


 5   largely in an area above -- it appears they mostly were
  


 6   done in relation to the USGS maps, but I can't read
  


 7   this without the blowups.  So I can add the blowup of
  


 8   the State patent maps to the Federal patent maps, if
  


 9   you like.
  


10       Q.    That would be wonderful.
  


11       A.    Sure.
  


12                  THE WITNESS:  Mr. McGinnis?
  


13                  MR. MCGINNIS:  Which figures were those?
  


14   Just so we get them right.
  


15                  THE WITNESS:  This would be Figure 27 in
  


16   my report, the State patent map, overall map.
  


17                  MR. MCGINNIS:  We can do that.
  


18                  THE WITNESS:  Figure 27 on Page 109.
  


19                  COMMISSIONER ALLEN:  Should that be
  


20   listed as an exhibit?
  


21                  DIRECTOR MEHNERT:  It will be part of
  


22   Exhibit C050, with a different Part number, correct?
  


23                  MR. MCGINNIS:  Yeah, I assume we would
  


24   just submit the tiff file as one exhibit.
  


25                  DIRECTOR MEHNERT:  Right.  I'm sorry.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3972


  


 1                  MR. HELM:  That's fine with me, if he
  


 2   just wants to use whatever the number is.
  


 3                  DIRECTOR MEHNERT:  It will be just a
  


 4   different Part number on the exhibit that are already
  


 5   submitted.
  


 6                  COMMISSIONER ALLEN:  Will we see those?
  


 7                  DIRECTOR MEHNERT:  Huh?
  


 8                  COMMISSIONER ALLEN:  Will we see those?
  


 9                  DIRECTOR MEHNERT:  You'll get copies of
  


10   them.
  


11                  COMMISSIONER ALLEN:  Okay.
  


12                  DIRECTOR MEHNERT:  You'll probably get
  


13   CDs.  Yeah, CDs with them.
  


14   BY MR. HELM:
  


15       Q.    You're going to have both the State and the
  


16   Federal maps, with their dates on them now, is what
  


17   we're basically saying?
  


18       A.    Yeah.  Right, because the print is too small
  


19   on the reproduction in the report.
  


20       Q.    Right.  Us old guys can't read real well.
  


21       A.    Yeah, even for us younger guys, it's tough to
  


22   read them.
  


23       Q.    I've got to ask this question.  On Page 67,
  


24   tell me what the dark gray indicates.  Do you see where
  


25   I'm talking, in the middle of the river?
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 1       A.    Yeah, I do.
  


 2             I don't know, to answer your question.  It
  


 3   may become evident when we blow these up from tiff
  


 4   files.  I'm not sure.
  


 5       Q.    Okay.  It's not a swamp or something?
  


 6       A.    No.  No.
  


 7       Q.    In your Federal Patents and Salt River
  


 8   Potential Navigability section, which starts on
  


 9   Page 72 --
  


10       A.    72 is a map.
  


11       Q.    73.  I'm sorry.
  


12       A.    Okay.
  


13       Q.    There are what I, at least, consider to be
  


14   some legal assumptions in there, and I'm wondering if
  


15   you had any advice with respect to those patents, or
  


16   are these just a historian's assumption?
  


17       A.    And what are the assumptions?
  


18       Q.    Okay.  "Each patent indicates the total
  


19   amount of land awarded by the United States.  If the
  


20   Salt River flowed through the parcel and was navigable,
  


21   federal officials would not have granted title to the
  


22   bed..."
  


23             "Federal officials would not have granted
  


24   title to the bed" is a legal assumption, in my view.
  


25       A.    Well, I think it's also a historical
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 1   assumption based on my understanding of the patenting
  


 2   process and navigable rivers.  I'm reaching that
  


 3   conclusion as a historian, not as an attorney.
  


 4       Q.    That's what I'm asking.
  


 5       A.    Yes, as a historian.
  


 6       Q.    And as a historian, what specifically can you
  


 7   point me to that supports federal officials would not
  


 8   have granted title to the bed?
  


 9       A.    The fact that they didn't here; or that they
  


10   did, rather.
  


11       Q.    Are you aware of cases where they did grant
  


12   title to the bed of a river?
  


13       A.    They didn't in relation to the Salt River.
  


14   You mean a navigable river?
  


15       Q.    Yeah.
  


16       A.    No, I'm not aware of such cases.
  


17       Q.    So your, what I consider to be, legal
  


18   conclusion and you consider to be consider to be a
  


19   historical conclusion is not based on any actual law
  


20   that you can point to?
  


21       A.    I have done no legal research on this.
  


22       Q.    Or historical research?
  


23       A.    I'm reaching what I think is a reasonable
  


24   conclusion for a historian based on the historical
  


25   evidence.
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 1       Q.    And I assume it's fair to say you're not
  


 2   aware of any cases that, in the event the Federal
  


 3   Government conveyed land underlying a navigable river
  


 4   to an individual, that would confirm the ownership of
  


 5   that land in the individual?
  


 6       A.    I've done no research on that other than what
  


 7   appears in this report with regard to the Salt River,
  


 8   which was not navigable.
  


 9       Q.    You had some discussions about government
  


10   lots --
  


11       A.    Correct.
  


12       Q.    -- for lands next to the river?
  


13       A.    Correct.
  


14       Q.    Have you seen any maps or patents that label
  


15   lands next to a river kept by the government to be a
  


16   government lot?
  


17       A.    I don't understand your question.
  


18       Q.    You've testified that the land below the mean
  


19   high water mark, I guess, or whatever, would be labeled
  


20   a government lot on a navigable river?
  


21       A.    Yes, correct, because it would be an
  


22   irregularly shaped parcel and would not be capable of
  


23   being defined by the southeast quarter of the northwest
  


24   half, that kind of language.
  


25       Q.    Right.  And I'm just wanting to know if you
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 1   can give me any examples where that took place that
  


 2   you've seen?
  


 3       A.    Somewhere other than the Salt River?
  


 4       Q.    Well, obviously, because that's not on the
  


 5   Salt, right?
  


 6       A.    Right.  I'm basing that on having read the
  


 7   surveyors' manual and about the creation of government
  


 8   lots adjacent to navigable waterways, and that is how
  


 9   the survey manuals describe what would happen to those
  


10   parcels.
  


11       Q.    Have you seen any parcel like that on the
  


12   Colorado River?
  


13       A.    I was not asked to look into the Colorado
  


14   River.
  


15       Q.    So you have never seen any examples where a
  


16   government lot was created; fair?
  


17       A.    None that I can talk about here that aren't
  


18   confidential.
  


19       Q.    Okay.  The government lot surveying, was that
  


20   in the early manuals, the '51?
  


21       A.    I don't remember where that was explained.
  


22       Q.    Would you expect, since the Colorado was
  


23   navigable from an early time, that in surveying the
  


24   Colorado, you would find these kinds of government
  


25   lots?
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 1       A.    I would imagine so, but I don't know for
  


 2   sure.  I can give you -- actually, I thought of an
  


 3   example that is not confidential that I can give you.
  


 4       Q.    All right.
  


 5       A.    Throughout the American West large portions
  


 6   of marshy and swamp and overflowed lands were
  


 7   authorized under the 1850 Arkansas Act, which was later
  


 8   expanded to cover all western states, or most of them.
  


 9   Those lands were authorized to be given to the States
  


10   on the condition that the States drained them and made
  


11   them suitable for farming.
  


12             And the States approached that in different
  


13   ways in different areas, but because the swamplands
  


14   were going to be segregated out from the public domain
  


15   in general, they had to survey the boundaries of the
  


16   swamplands, and the boundaries of those swamplands did
  


17   create government lots, and I have seen many of those
  


18   types of government lots adjacent to a meander line
  


19   along a swamp and overflowed area.
  


20       Q.    But you've never seen any with relation to a
  


21   navigable river like the Colorado?
  


22       A.    No, I have not seen that.
  


23       Q.    If Federal law provides that no patent
  


24   transfers water under a navigable river unless the
  


25   patent states that, why would it be necessary or why do
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 1   you conclude that because the patents don't say
  


 2   anything about land that's navigable on the Salt River,
  


 3   it means that they considered the river not navigable?
  


 4       A.    I'm not sure I understand your question.
  


 5       Q.    I'm not sure I do either, so let me try it
  


 6   again.
  


 7             Assume that Federal law establishes that no
  


 8   patent granted to anyone adjacent to a navigable river
  


 9   conveys any land under the river.
  


10       A.    Okay.
  


11       Q.    Okay?  If that's the case, why would
  


12   government officials state in the patent that they were
  


13   reserving the navigable river?
  


14       A.    Because the patent would describe -- and I'm
  


15   still -- I'm trying not to get this confused.  Because
  


16   the patent would describe the land being granted to the
  


17   patentee as being a government lot being defined by,
  


18   and then it would give, where it was possible, the
  


19   section lines, and then otherwise it would refer to the
  


20   meander line along the navigable waterway as one of the
  


21   borders of the government lot.
  


22       Q.    Legally speaking -- well, I shouldn't say
  


23   legally speaking.
  


24             If, in fact, that is the law, that no
  


25   conveyance of navigable water is granted, even if the
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 1   deed describes it, there would be no need to have to
  


 2   make those notations, would there?
  


 3       A.    That's a hypothetical and, also, a legal
  


 4   question, and for both reasons I can't answer it.
  


 5       Q.    You didn't look into whether that's the law?
  


 6       A.    No, I did not.
  


 7       Q.    You would agree that at some point, if the
  


 8   Salt River was navigable, it became nonnavigable by
  


 9   virtue of the diversions; fair?
  


10       A.    I would say that the diversions would have
  


11   had an impact on its navigability if it was navigable.
  


12       Q.    Sure.
  


13       A.    And I can't say for sure whether that would
  


14   have made it totally unnavigable, and I certainly don't
  


15   want to attempt to reach a legal conclusion about any
  


16   of that.
  


17       Q.    At any rate, the diversions dried it up for
  


18   periods of time; fair?
  


19       A.    But not consistently.
  


20       Q.    Okay.
  


21       A.    Depending on the needs of the water users.
  


22       Q.    If your eyes of the beholder theory is
  


23   correct, why would a government official reserve land
  


24   in the river when it's a dry river?
  


25       A.    They didn't reserve land in the river.  I
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 1   think that's the point of my patent discussion.
  


 2       Q.    But my point is, and if it was dry, they
  


 3   wouldn't think it was navigable, would they?
  


 4       A.    Well, they would be looking at it from the
  


 5   perspective of when the surveys were done, and large
  


 6   portions of the surveys were done by the Ingalls
  


 7   brothers, which then governed the patenting process for
  


 8   many of the patents that were issued along the river.
  


 9       Q.    How long did the patenting process go on in
  


10   Arizona?
  


11       A.    Oh, it -- I believe it went -- the bulk of
  


12   the ones along the Salt River were well before
  


13   statehood.  And, you know, unlike what was described in
  


14   my report and discussed this morning, many of those
  


15   early patents were pre-1890s, some dating back to the
  


16   1860s, and they would have been relying on the Ingalls
  


17   survey, which did not identify the river as being
  


18   navigable.
  


19       Q.    Okay.  Now, my question was, how long did the
  


20   patenting process go on?
  


21       A.    Into the 20th century, I believe.
  


22       Q.    On Page 78 you're talking about
  


23   Mr. Gonzales's patent, and I believe it's a State
  


24   patent, down at the bottom of the page?
  


25       A.    Page 78?
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 1       Q.    Yeah.
  


 2       A.    No, this is a Federal patent.
  


 3       Q.    Gonzales was a Federal patent?
  


 4       A.    Yes.
  


 5       Q.    If Arizona didn't know that the river was
  


 6   navigable, why would it have made a claim when Gonzales
  


 7   got its patent?
  


 8       A.    I don't think it says that Arizona made a
  


 9   claim.
  


10       Q.    I understand.  And I'm saying if they didn't
  


11   know the river was navigable, why would they have --
  


12   why do you think they should have done it?
  


13       A.    This paragraph doesn't discuss that.  This
  


14   paragraph discusses the fact that the Federal
  


15   Government granted the full parcel that Gonzales
  


16   wanted, which included land that was in the bed of the
  


17   river.  It doesn't say anything about Arizona's
  


18   potential claim to it.
  


19       Q.    "If the land had been Arizona's due to the
  


20   navigability of the Salt River, the state made no such
  


21   claim then or when Gonzales patented it."
  


22       A.    Are you quoting my report?
  


23       Q.    That's a quote.
  


24       A.    And where is that.
  


25       Q.    That's at Page 78, the third line from the
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 1   bottom it starts.
  


 2       A.    Oh.  It's because the State had already
  


 3   become a State, and the State did not object to the
  


 4   Federal Government patenting out the entire parcel to
  


 5   Gonzales.
  


 6       Q.    And my question to you was, if they didn't
  


 7   know it was navigable, why would you assume they would
  


 8   make an objection?
  


 9       A.    You would have to ask the State Land
  


10   Department that question.  I don't know.
  


11       Q.    Okay.  Page 79 you're talking about lands
  


12   patented in 1951 at the bottom of the page,
  


13   Footnote 62?
  


14       A.    Yes.
  


15       Q.    The same question.  Why would you expect the
  


16   State to object to the Federal Government patent if
  


17   they didn't know the river was navigable?
  


18       A.    Again, you would have to ask the State why it
  


19   did or did not take actions.  I'm just reporting of
  


20   what was or was not done.
  


21       Q.    Are you aware of anyone raising the
  


22   navigability issue of the Salt River prior to the State
  


23   raising the issue on the Verde River in their lawsuit
  


24   in about 1985?
  


25       A.    I don't know what the origin of this whole
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 1   process was before my involvement in it in 1996, and
  


 2   even -- or maybe it was '95 when I started doing the
  


 3   research.  And even then, I don't know what the history
  


 4   was prior to that point or what -- beyond what my role
  


 5   is as a historian to do the historical research and
  


 6   present it in a report.
  


 7       Q.    When you did your historical research, did
  


 8   you come across any research on anyone, anybody, that
  


 9   thought that the Salt River was navigable prior to
  


10   1985?
  


11       A.    Meaning with reference to -- I'm sure -- I
  


12   don't understand your question.
  


13       Q.    Sure.  You looked at this massive amount of
  


14   research.  You've used the search methodologies and
  


15   things like that.  And I just want to know if, in all
  


16   of this search, you came across anybody who indicated
  


17   that they thought the Salt River was navigable prior to
  


18   1985?
  


19       A.    My chronological cutoff period, as I
  


20   indicated in the introduction to my report, was roughly
  


21   a few years after statehood; and so any such lack of
  


22   claim or claim I would not have run across, except for
  


23   the materials that I've presented here.  And Arizona
  


24   did not indicate a claim of navigability for the
  


25   chronological period that I was asked to research.
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 1       Q.    Well, did that include up till 1951?
  


 2       A.    For this particular patent, yes.
  


 3       Q.    As of statehood, we had two dams in place, am
  


 4   I right, on the Salt?
  


 5       A.    You're talking about Roosevelt and Granite
  


 6   Reef.
  


 7       Q.    Right.
  


 8       A.    Yes, and some other diversion dams that
  


 9   weren't Federal dams.
  


10       Q.    Do those dams make the river more reliable
  


11   because they regulate it?
  


12       A.    With regard to providing irrigation water, I
  


13   would imagine so.
  


14       Q.    Does it smooth out the flood flows?
  


15       A.    I'm not a hydrologist, and I can't provide
  


16   the precise data on that.  That's my general
  


17   understanding of what dams do, though.
  


18       Q.    Okay.  So were some of the impacts that you
  


19   found that were the result of floods lessened because
  


20   those two dams existed prior to statehood?
  


21       A.    Yes.
  


22       Q.    And how did you account for that in your
  


23   work?
  


24       A.    Just the general knowledge that the dams
  


25   would have blocked flood flows to the extent that they
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 1   were not completely full.
  


 2       Q.    And to the extent that the dams block flood
  


 3   flow, would that have made the river more navigable?
  


 4       A.    I don't know.  I guess it would depend on
  


 5   what was being released from the Roosevelt at any given
  


 6   point.
  


 7       Q.    Well, your conclusion is the floods made the
  


 8   rivers not navigable when there weren't any dams there,
  


 9   right?
  


10       A.    Yes.
  


11       Q.    Okay.
  


12       A.    It was one of the factors that made it
  


13   nonnavigable.
  


14       Q.    Sure.  So can we assume that those dams might
  


15   have made the rivers more navigable?
  


16       A.    Or less, depending on how much water was
  


17   being released from them.
  


18       Q.    Did the nature of the stream become more
  


19   predictable once the dams were in place?
  


20       A.    I don't know the hydrological answer to that
  


21   question.  An educated guess would be that they
  


22   probably did.
  


23       Q.    Page 104.
  


24       A.    Wow.
  


25       Q.    Moving right along.
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 1       A.    Yeah.  Almost at the end of this chapter too.
  


 2       Q.    Don't get excited.
  


 3       A.    Okay.  Page 104.
  


 4                  CHAIRMAN NOBLE:  I don't think we're --
  


 5   anybody's in real danger of that.
  


 6                  MR. HELM:  I'm having fun.
  


 7                  CHAIRMAN NOBLE:  I know you are.
  


 8   BY MR. HELM:
  


 9       Q.    You're talking about --
  


10                  CHAIRMAN NOBLE:  We're going to break
  


11   out the balloons and whistles.
  


12                  MR. HELM:  Hey, dynamite.
  


13   BY MR. HELM:
  


14       Q.    Here we're talking about the Desert Land Act;
  


15   fair?
  


16       A.    Yes.
  


17       Q.    Okay.  And if I understand what you're
  


18   saying, under the Desert Lands Act, nobody could get a
  


19   patent if they were taking water out of a navigable
  


20   river?
  


21       A.    For a Desert Land Act patent, but just that
  


22   specific species of patent.
  


23       Q.    Of patent, right.
  


24             Are you aware if any of those kinds of
  


25   patents were issued on the Colorado River?
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 1       A.    I'm not aware of that.
  


 2       Q.    Did you do any research to check it out?
  


 3       A.    No, I did not.
  


 4       Q.    Are you aware of any denials of a patent
  


 5   under the Desert Land Act that were denied because the
  


 6   water came from a navigable stream?
  


 7       A.    I only looked at the Desert Land Act patents
  


 8   in relation to the Salt River.  So the direct answer to
  


 9   your question is, since there were none of those
  


10   relating to the Salt River, I didn't see any that were
  


11   denied.
  


12       Q.    Federal Grants to Arizona, that section of
  


13   your report.
  


14       A.    Page number?  I can find it, but if you have
  


15   the page number handy, that would be good.
  


16       Q.    105.  106.  I'm sorry.
  


17       A.    Yes, I see that.
  


18       Q.    Just a general question on Federal grants to
  


19   Arizona.  Every grant made by the Federal Government
  


20   has to come by virtue of a statute; is that fair?
  


21       A.    I'm not certain about sovereign lands being
  


22   under navigable bodies of water; but with regard to the
  


23   other grants to States in the West, yes, they had to
  


24   come from a statute.
  


25       Q.    You can't find the statute that would
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 1   authorize an in lieu grant, then Arizona didn't get
  


 2   one, right?
  


 3       A.    No, I think the Land Office actually
  


 4   developed that particular policy to compensate States
  


 5   for where they had conflicting claims.
  


 6       Q.    Let me see if I understand what you're
  


 7   saying.  Are you saying that the Land Office started
  


 8   giving away land to the States without the authority of
  


 9   Congress?
  


10       A.    They weren't giving away cumulatively
  


11   anything that they hadn't -- Congress hadn't already
  


12   authorized.
  


13       Q.    There was a statute then?
  


14       A.    There was a statute that authorized the
  


15   Sections 2, 16, 32 and 36.  And how the in lieu grants
  


16   came about, I don't know the legal authority for that.
  


17       Q.    You would expect there to be a statute,
  


18   though?
  


19       A.    Possibly.  I don't know.
  


20       Q.    Because government people don't give away
  


21   government property for nothing, right?
  


22       A.    I don't know whether there was a statute or
  


23   not.
  


24       Q.    Okay.  Do you know the statutory reference
  


25   for the in lieu or the in lieu grant of lands that are


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 3989


  


 1   the result of education?
  


 2       A.    I think I just answered that.  I don't know
  


 3   the statutory reference for any of the in lieu
  


 4   selections.
  


 5       Q.    I'm sorry, I didn't get it.  I'll accept your
  


 6   answer, though.
  


 7       A.    Okay.
  


 8       Q.    116.
  


 9       A.    Okay.
  


10       Q.    You're talking about a couple State patents
  


11   there?
  


12       A.    Yes.
  


13       Q.    Were those lands in those patents dry except
  


14   in times of flood?
  


15       A.    Were they what?
  


16       Q.    Dry.
  


17       A.    Oh, I have no idea.
  


18       Q.    With respect to the judgments that were made
  


19   by the people that you rely on, do you think they were
  


20   affected by the condition that they saw the river in?
  


21       A.    Yes.
  


22       Q.    So if they saw it as dry, they might conclude
  


23   it's not navigable?
  


24       A.    They would have been affected by how they saw
  


25   the river.
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 1       Q.    Sure.  And so to the extent that decisions
  


 2   were made about patents, as the river continued to be
  


 3   tried up over time, the viewpoint should change; fair?
  


 4       A.    The decisions about patents were based on
  


 5   surveys that were done in 1868 by the Ingalls brothers,
  


 6   when there were very few diversions on the river.  So
  


 7   when patents were awarded, Federal patents, the Federal
  


 8   patents -- the General Land Office would have looked at
  


 9   the survey plat and notes by Ingalls, to see if Ingalls
  


10   had meandered the river or not, before the Land Office
  


11   would have granted a patent that included the bed of
  


12   the river or did not include the bed of the river.
  


13       Q.    How many miles of river did the Ingalls
  


14   patents encompass?
  


15       A.    They started at Township 1, 1, went up to 1,
  


16   5, and then there were three more townships north of
  


17   that.  So each township being approximately 6 miles,
  


18   that would be 30 plus -- I'd say maybe 42 miles, more
  


19   or less.
  


20       Q.    How long is the Salt River?
  


21       A.    From its headwaters?
  


22       Q.    Uh-huh.
  


23       A.    I have no idea.
  


24       Q.    Longer than 42 miles?
  


25       A.    Most definitely.
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 1             But the vast majority of the patents were
  


 2   granted in that reach of the river.
  


 3       Q.    Page 119.
  


 4       A.    So we're in a new chapter, and I'm switching
  


 5   to a new volume now.
  


 6       Q.    Drum roll.
  


 7       A.    Okay.  We're now in Chapter 3.  Okay,
  


 8   Page 119.
  


 9       Q.    Yeah, you're talking about USGS reports
  


10   there?
  


11       A.    Correct.
  


12       Q.    And the question that I have for you is,
  


13   simply, were those reports based on virgin flows or
  


14   flow of the river at the time the report was done?
  


15       A.    They were based on flows at the time the
  


16   report was done.
  


17       Q.    So when you were relying on those USGS
  


18   reports, did you do anything to adjust for the fact
  


19   that the river was being diverted?
  


20       A.    No.  I just quoted what the -- or paraphrased
  


21   what the government officials said about the river.
  


22       Q.    At the last sentence of that page, you start
  


23   to talk about Powell and his commentary that the rivers
  


24   were highly erratic and stuff.  Do you see that?
  


25       A.    Yes, I do.
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 1       Q.    Are you claiming that the Salt River was
  


 2   subject to flooding on a regular basis?
  


 3       A.    I'm just paraphrasing what Powell wrote.
  


 4       Q.    Okay.  Are you claiming that Powell said that
  


 5   the river was subject to flooding on a regular basis?
  


 6       A.    He says in the block quote that appears on
  


 7   the following page, "In this basin are found rivers
  


 8   most difficult and dangerous to --"
  


 9             The basin referring to the Gila Basin, which
  


10   included the Salt.
  


11             "In this basin are found rivers most
  


12   difficult and dangerous to examine and control,
  


13   differing in character and habit from those of the
  


14   North as widely as in geographic position.  In place of
  


15   the regularly recurring annual floods of spring and
  


16   early summer, so strongly marked on the discharge
  


17   diagrams of other basins, these rivers show conditions
  


18   almost the reverse, being at that season at their very
  


19   lowest stages - even dry - and rising in sudden floods
  


20   at the beginning of and during the winter."
  


21             And he goes on to add more about it.  He's
  


22   saying that, essentially, the floods were
  


23   unpredictable.
  


24       Q.    Okay.  This is a commentary, I think you've
  


25   agreed, of all the watershed of the Gila Basin?
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 1       A.    That's what he said.
  


 2       Q.    And we've got a lot of rivers in the Gila
  


 3   Basin, don't we?
  


 4       A.    Yes.
  


 5       Q.    And did you do anything to verify that his
  


 6   general commentary would be applicable to the Salt
  


 7   River?
  


 8       A.    No, I did not.
  


 9       Q.    So you didn't check to see how often the Salt
  


10   went into flood stage?
  


11       A.    That would be the work of a hydrologist or a
  


12   geomorphologist.  So my answer is no.
  


13       Q.    And you don't have any opinion about how
  


14   frequently it would have to go into flood stage before
  


15   it would become nonnavigable?
  


16       A.    Again, that wouldn't be my field of
  


17   expertise.
  


18       Q.    Page 121.
  


19       A.    The photographs?
  


20       Q.    Yeah.  You've got a couple photographs there?
  


21       A.    Yes.
  


22       Q.    Do you know what the cfs flow of the Salt
  


23   River was for each photograph?
  


24       A.    I'm not a hydrologist or geomorphologist, so
  


25   I would have no idea at all.
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 1       Q.    You could look it up, if you wanted to,
  


 2   couldn't you?
  


 3       A.    I probably could, but I would not necessarily
  


 4   know quickly where to go look it up, because those
  


 5   types of records are not records that I use.
  


 6       Q.    You use USGS records, don't you?
  


 7       A.    Yes, but I wouldn't know where to turn to
  


 8   within them for the technical parts of them.
  


 9       Q.    At the top of, I think, the next page -- let
  


10   me just check back here.
  


11             Page 122.  You're making one of your general
  


12   characterizations about the Salt River, based on
  


13   Powell's work, about violent fluctuations and things?
  


14       A.    Yes.
  


15       Q.    And from that you conclude that the river
  


16   could not be navigated on a reliable basis; is that
  


17   fair?
  


18       A.    Yes.
  


19       Q.    And you also conclude that it wouldn't have a
  


20   stable channel?
  


21       A.    Correct.
  


22       Q.    Those are your conclusions?
  


23       A.    Yes, based on the descriptions offered by
  


24   Powell --
  


25       Q.    Right.
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 1       A.    -- and others.
  


 2       Q.    And so if I understand what you're saying --
  


 3   correct me if I'm wrong. -- that Powell made a general
  


 4   description of rivers in the Gila Basin area.  You took
  


 5   his general description and applied it to the Salt
  


 6   River, to determine that the Salt River could not be
  


 7   navigated on a reliable basis, nor have a stable
  


 8   channel; is that what happened?
  


 9       A.    Well, as I say in the report, the Salt River
  


10   was typical of those described by John Wesley Powell.
  


11   And what I should have put in there, as well as the
  


12   other reports of the Federal Government, such as ones
  


13   written by Davis and other parties.  But it basically
  


14   conveyed a visual picture of a river that flooded
  


15   unpredictably.
  


16       Q.    You keep saying you're not a hydrologist,
  


17   right?
  


18       A.    Right.
  


19       Q.    Are you a learned man in boating?
  


20       A.    No.
  


21       Q.    So are you fit to decide when a river goes
  


22   nonnavigable or not?
  


23       A.    As I think I've said many times, I've
  


24   presented what the historical parties, hundreds of them
  


25   along the Salt River, thought about the river, and
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 1   pointed out that based on those conclusions, the river
  


 2   was not regularly and reliably navigated, nor did the
  


 3   parties believe it was susceptible of such navigation,
  


 4   based on hundreds of observations over a long period of
  


 5   time.
  


 6       Q.    But in this case you're relying on John
  


 7   Wesley Powell, right?
  


 8       A.    For that one particular quote.
  


 9       Q.    Thank you.  Not hundreds of people?
  


10       A.    I'm just describing what one person said, as
  


11   I did with the hundreds of others.
  


12       Q.    Do we have a place where we can find the
  


13   hundreds of other quotes that match up with Powell's?
  


14       A.    Oh, I'm referring to all the other types of
  


15   documents in all my report, including the patent files
  


16   and the survey records and the historical photographs
  


17   and the historical newspapers.  So not just published
  


18   reports, but now I'm talking about everything that's in
  


19   my report.
  


20       Q.    Going to Page 122 again, down below you have
  


21   a quote from the Twelfth Annual Report?
  


22       A.    Yes.
  


23       Q.    And we're talking about three or five years
  


24   we have enormous floods?
  


25       A.    Yes.
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 1       Q.    Okay.  Did you do anything to verify that
  


 2   that's true?
  


 3       A.    No.  I am just conveying what the historical
  


 4   party at the time said about the river.
  


 5       Q.    You don't have any particular qualifications
  


 6   that would make you able to opine on how flood impacts
  


 7   navigation on rivers?
  


 8       A.    I'm not a hydrologist or a geomorphologist,
  


 9   so I would not be able to do that.
  


10       Q.    Or an expert in boating?
  


11       A.    That's correct.
  


12       Q.    The comments in the Twelfth and, for that
  


13   matter, the Thirteenth Report are generalized comments,
  


14   aren't they?
  


15       A.    Well, the one in the Twelfth contains some
  


16   specific references to how much water the engineer
  


17   recorded coming down the river in a textual
  


18   description, not as a tabulation or -- and the one in
  


19   the Thirteenth Annual Report, which is block-quoted on
  


20   Page 123, is more general in nature describing the
  


21   river and flooding.
  


22       Q.    Referring you to the Footnote 95 quote.
  


23       A.    Yes.
  


24       Q.    Can you point me to anything that says that
  


25   that quote applies to the Lower Salt River?
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 1       A.    I indicate that the discussion focused on,
  


 2   initially, the Colorado River, where there were
  


 3   discussions about periodic or regular oscillations in
  


 4   the flow.  And the Thirteenth Annual Report then talked
  


 5   about other rivers in Arizona with nonperiodic
  


 6   oscillations, and because the only one that had talked
  


 7   about that had periodic or regular oscillations, when
  


 8   they say nonperiodic oscillations -- let me back up.
  


 9             When they talk about periodic oscillations,
  


10   they made it clear they were talking about the Colorado
  


11   River.  Then they went on to say other rivers in
  


12   Arizona with nonperiodic oscillations, unlike the
  


13   Colorado, and I'm paraphrasing there, and then they go
  


14   on to offer the quote.
  


15             And because they said that the only one in
  


16   Arizona having periodic oscillations was the Colorado,
  


17   by implication, when they said the other ones in
  


18   Arizona with nonperiodic oscillations, would include
  


19   the Salt River.
  


20       Q.    Okay.  So the answer to my question would be,
  


21   no, there isn't any specific reference to the Salt
  


22   River; is that fair?
  


23       A.    Right, but it needs the extra explanation to
  


24   point out how I got from Point A to Point B.
  


25       Q.    Page 124.  We're talking about the train
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 1   wreck, I guess?
  


 2       A.    Yes.
  


 3       Q.    And when that train wreck occurred, the Salt
  


 4   River was, for all practical purposes, completely
  


 5   diverted, wasn't it?
  


 6       A.    Yes.
  


 7       Q.    Not unusual to have a dry riverbed then?
  


 8       A.    I guess not.
  


 9             But these railroad bridges were above a great
  


10   many of the diversions, and this was also before
  


11   Roosevelt and Granite Reef were constructed.
  


12       Q.    I think you testified earlier that it was
  


13   basically fully diverted before they even built the
  


14   dam.  The dam was to collect extra water.
  


15       A.    Correct, but the photos of the train wreck
  


16   are at a spot on the river which was above where most
  


17   of the diversions occurred, and it was before storage
  


18   at Roosevelt or diversions by Granite Reef.  So this --
  


19   there would not have been structures that interfered
  


20   with flows where the train wreck bridge was.
  


21       Q.    Where is that train wreck bridge; Tempe?
  


22       A.    Near Tempe Butte, yes.
  


23       Q.    So you're telling me that all of the
  


24   diversion of the Salt River were below Tempe Butte?
  


25       A.    Not all of them, but a large number of them.
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 1       Q.    If you look at the picture on Page 126, what
  


 2   do you see about halfway up the picture on the
  


 3   right-hand side?
  


 4             Could that be the Salt River flowing down
  


 5   there?
  


 6       A.    I can't tell from this picture.
  


 7       Q.    If that's the Salt River down there, then we
  


 8   would have to conclude that at least that picture shows
  


 9   a train wreck outside at least the low flow channel,
  


10   right?
  


11       A.    If it is the Salt River, there is an
  


12   extremely small amount of water in it when this picture
  


13   was taken; but I'm not sure that it is, in fact, the
  


14   Salt River.
  


15       Q.    Does it look like water?
  


16       A.    You can't tell on a black and white photo
  


17   like this one.
  


18       Q.    Do you see growth along the area that might
  


19   indicate that's a channel down there?
  


20       A.    I see growth.  I don't see anything else
  


21   about it.
  


22       Q.    I'll get you a page number again here.  On
  


23   Page 127, at the bottom of the page you're quoting, I
  


24   guess, from the Thirteenth Annual Report again, and
  


25   you're talking about that you have to build a long and
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 1   expensive diversion weir to divert water from the Salt
  


 2   River.  Do you see that?
  


 3       A.    Yes, I do.  That's a quote from the document.
  


 4       Q.    Yeah, I took that to be a quote from that
  


 5   document.
  


 6       A.    Yes.
  


 7       Q.    And I would like to know, is your conclusion
  


 8   that this illustrates that the river's not navigable
  


 9   because it's a long weir?
  


10       A.    The purpose of this quotation was to provide
  


11   the observation by the party on the scene in 1893, and,
  


12   again, it's just one more observation made by the
  


13   hundreds of individuals describing the river as they
  


14   saw it in 1893.
  


15       Q.    Okay.  How does a weir affect the flow of a
  


16   river?
  


17       A.    The weir is a diversion dam.
  


18       Q.    Takes the water out of the river?
  


19       A.    Yes.
  


20       Q.    Referring you to Page 128.  You're now
  


21   talking about USGS Water Supply Papers, and
  


22   particularly Paper No. 2, dated 1897?
  


23       A.    Yes.
  


24       Q.    A time frame when the river is virtually
  


25   completely diverted?
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 1       A.    Yes.
  


 2       Q.    And these papers weren't written based on
  


 3   virgin flow, correct?
  


 4       A.    Well, they are describing floods, and
  


 5   presumably the diversion dams would -- the floods would
  


 6   be coming down the river even with the diversion dams
  


 7   in place.  And Arthur Davis, the author of this paper,
  


 8   is talking about the Salt River and that it is
  


 9   extremely irregular, fluctuating at times with great
  


10   rapidity, floods coming down without warning, and
  


11   disappearing in the course of a few hours.
  


12             So he's talking about, I would view, water --
  


13   the big floods coming down from above any of the
  


14   diversion dams, which presumably would have had some
  


15   impact on those dams.
  


16             In fact, he goes on to say "the gravel and
  


17   bowlders [sic] accumulate during the lesser floods all
  


18   along the course of the stream, covering the dam sites,
  


19   and forming long lines of barren wash."  So he --
  


20       Q.    Going back to my question, which was, in 1897
  


21   the river's pretty well diverted, right?
  


22       A.    Right.  But I think he's talking about a
  


23   portion of the river above the diversions.
  


24       Q.    Why -- well, you don't know what he's talking
  


25   about, right?
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 1       A.    Well, the way he describes the river, it
  


 2   sounds like -- "floods coming down without warning"
  


 3   sounds like, to me, they have not been interrupted by
  


 4   any of the diversion dams.
  


 5       Q.    Okay.  The fact that the river is completely
  


 6   diverted or almost completed diverted, why does it
  


 7   surprise you that he -- you would find the flows
  


 8   extremely irregular?
  


 9       A.    Why does it surprise me?
  


10       Q.    Yeah.  Because if the river is diverted, it
  


11   isn't going to have any water in it, and the flows will
  


12   be irregular, won't they?
  


13                  CHAIRMAN NOBLE:  Mr. Helm, could I ask
  


14   you what you mean by fully diverted?  What do you mean
  


15   when you say the river is fully diverted?  That means
  


16   that at some point before the confluence between the --
  


17   with the Gila and the Salt, there is zero water in the
  


18   Salt River?
  


19                  MR. HELM:  Yes.
  


20                  CHAIRMAN NOBLE:  Okay.
  


21                  THE WITNESS:  The way I read this
  


22   quote -- well, give me your question again.
  


23   BY MR. HELM:
  


24       Q.    For some period of time.  It doesn't have to
  


25   be continually.
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 1       A.    Give me your question again.
  


 2       Q.    Sure.
  


 3             My question is, if the river is virtually
  


 4   diverted at this point, it's not going to have flows on
  


 5   a constant basis, correct?
  


 6       A.    Correct.
  


 7       Q.    It's not perennial any longer, correct?
  


 8       A.    Correct.
  


 9       Q.    Okay.  So it's interrupted flow, correct?
  


10       A.    Correct.
  


11       Q.    Okay.  And why would it surprise you that
  


12   somebody would write a paper talking about irregular
  


13   character of the flow when that's what you really had
  


14   at that time frame on that river?
  


15       A.    Well, Mr. Helm, you're taking it out of
  


16   context.  If you read the rest of the sentence, the
  


17   rest of the sentence says "fluctuating at times with
  


18   great rapidity, floods coming down without warning, and
  


19   disappearing in the course of a few hours."
  


20             So what he's talking about is floods coming
  


21   down from above the diversion dams, which then
  


22   dissipate quickly.  He's not talking about floods that
  


23   are starting below the diversion dams or immediately
  


24   above them.  He's talking about, in all likelihood,
  


25   floods coming down from the Tonto Basin and through the
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 1   canyon, which then reach the lower river, where your
  


 2   diversions that you're talking about are located.
  


 3             But if you read it in the full context of the
  


 4   quote, it's obvious that he's not talking about
  


 5   diversion dams and irregular flows because of those
  


 6   dams.  He's talking about irregular floods that
  


 7   happened way above them.
  


 8       Q.    Where does it say that in there?
  


 9       A.    That's my reading of the quotation, and I
  


10   think it's a reasonable reading of the quotation.
  


11       Q.    Well, I wouldn't expect you to think it was
  


12   unreasonable.
  


13       A.    Okay.
  


14       Q.    Now, you go on down there to comment that not
  


15   only were these characteristics atypical of a navigable
  


16   body of water, but so too were the presence of many
  


17   diversion dams along the Salt River?
  


18       A.    Yes.
  


19       Q.    Diversion dams are manmade structures,
  


20   correct?
  


21       A.    Yes.
  


22       Q.    And why do you call them atypical?
  


23       A.    Because in navigable bodies of water, one
  


24   would not be likely to find a manmade structure that
  


25   interferes with the navigation of that particular body
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 1   of water.  In fact, the Corps of Engineers in, I think
  


 2   it was, 1891 -- or Congress, rather, the General
  


 3   Revision Act, required that anybody putting an
  


 4   obstruction into a river that would interfere with
  


 5   navigation first had to clear it with the U.S. Army
  


 6   Corps of Engineers.
  


 7             So the answer is, a diversion dam might very
  


 8   well impede navigation.
  


 9       Q.    On Page 131 you go back to your buddy
  


10   Mr. Davis in another paper, Paper No. 73, where he,
  


11   quote/unquote, characterizes the Salt River as more or
  


12   less torrential in character, written in 1903, right?
  


13       A.    Yes.
  


14       Q.    After the Salt is diverted?
  


15       A.    Yes.
  


16       Q.    Where do you think he got the idea that it
  


17   was torrential?
  


18       A.    His words, not mine.  And given that he was a
  


19   senior official in the Geological Survey, I would
  


20   assume he had some expertise in that field.
  


21       Q.    Right below there, in the quote he makes
  


22   reference to 100 cubic feet per second?
  


23       A.    Yes, I see that.
  


24       Q.    And then a reference to a hundred times
  


25   100 cubic feet, which I take to be about 10,000 cfs.
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 1       A.    If my math is correct, I would agree.
  


 2       Q.    Okay.  Are both of those flows nonnavigable
  


 3   flows, as far as you know?
  


 4       A.    You would have to ask a hydrologist that
  


 5   question.  I really don't know.
  


 6       Q.    You don't have any opinion?
  


 7       A.    All I can tell you is that having listened to
  


 8   a lot of the hydrology testimony, it sounds like, to
  


 9   me, that 100 cubic feet per second is a pretty low flow
  


10   and 10,000 would be a pretty large flow.  But beyond
  


11   that, I can't tell you anything else.
  


12       Q.    Page 132 you have a quote from Lee in the
  


13   middle there, "changes in the river's course."  Do you
  


14   see that?
  


15       A.    Yes, I see that.
  


16       Q.    In that quote, can you show me where he
  


17   states that there are constantly shifting channels and
  


18   hazardous obstacles?
  


19       A.    He talks about it in relation to Mesa,
  


20   Arizona.  He says "changes in the river's course over
  


21   an aggrading area are the rule rather than the
  


22   exception.  Old channels which do not correspond to the
  


23   present river's course are to be expected in the valley
  


24   fill," and so on and so forth.
  


25       Q.    Doesn't use the word "constant," does he?
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 1       A.    Nor did I.
  


 2       Q.    "In addition to constantly shifting channels
  


 3   and hazardous obstacles, the river Lee examined was not
  


 4   regular in flow."
  


 5             Those are your words, aren't they?
  


 6       A.    I'm paraphrasing what Lee -- you're talking
  


 7   about the three lines in the middle of the page --
  


 8       Q.    Uh-huh.
  


 9       A.    -- below the block --
  


10             I'm paraphrasing what Lee said in the block
  


11   quote above that.  He talks about repeated channel
  


12   changes and obstacles.
  


13       Q.    Those are your words, "constantly shifting
  


14   channels and hazardous obstacles," correct?
  


15       A.    They are my words, and I think they are very
  


16   accurate parallels to the phrasing that's used by
  


17   Mr. Lee.
  


18       Q.    We'll let somebody else decide that, okay?
  


19       A.    Okay.
  


20                  CHAIRMAN NOBLE:  Thank you.
  


21   BY MR. HELM:
  


22       Q.    At the bottom of the page you have another
  


23   quote, and, again, this writing is done after the river
  


24   is basically totally diverted again?
  


25             1905, I think?
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 1       A.    Yes, I see that.
  


 2             Yes, that's correct.
  


 3       Q.    At the top of the next page you're talking
  


 4   "The author further describes the river as passing
  


 5   through a narrow channel between Tempe Butte and the
  


 6   conglomerate hills to the north"?
  


 7       A.    Yes.
  


 8       Q.    How does a narrow channel make a river not
  


 9   navigable?
  


10       A.    I'm just commenting there that this was the
  


11   site of the railroad bridge shown in the photographs.
  


12       Q.    Right below there you summarize, I guess,
  


13   "All of these descriptions point to a non-navigable
  


14   stream."  Do you see that?
  


15       A.    Yes.
  


16       Q.    Those are your words, correct?
  


17       A.    Paraphrasing what I think the observers at
  


18   the time had indicated.
  


19       Q.    Those are your words, correct?
  


20       A.    They are indeed my words, paraphrasing what
  


21   the individuals at the time had said.
  


22       Q.    When you prepared your report here and you
  


23   included all these government reports and things, you
  


24   were aware that the Winkleman standard was ordinary and
  


25   natural, correct?
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 1       A.    Yes, that's what the Winkleman standard said.
  


 2       Q.    On Page 135 you're talking about Louis Hill,
  


 3   top paragraph?
  


 4       A.    Yes, I see that.
  


 5       Q.    And I'm curious what those comments have to
  


 6   do with the Lower Salt?
  


 7       A.    As I indicated when we did the photographs of
  


 8   what is now known as the Apache Trail, Hill was
  


 9   commenting about that particular road and how it made
  


10   it easier to get materials from the Phoenix area to the
  


11   Roosevelt area and vice versa, as opposed to using the
  


12   river, which would have also reduced...
  


13       Q.    This is no reflection on the conditions of
  


14   the Lower Salt River, is it?
  


15       A.    It's a reflection on the difficulty of
  


16   getting supplies to and from Roosevelt.
  


17       Q.    Which is not in the Lower Salt, right?
  


18       A.    Well, I guess it depends on how you define
  


19   it.  My report on the Upper Salt River -- I didn't use
  


20   the segments the way that State Land Department has
  


21   used them.  My Upper Salt report basically covered from
  


22   the flood line at Roosevelt down to and past Granite
  


23   Reef Dam.  Conversely, my Lower Salt report covered
  


24   from the confluence with the Gila up through Roosevelt
  


25   Dam.  So there was overlap.
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 1             So Hill's comment here relates to my version
  


 2   of the Lower Salt to the extent that my Lower Salt
  


 3   report discussed the difficulty of getting things to
  


 4   and from Roosevelt.
  


 5       Q.    Do you describe anywhere in your,
  


 6   quote/unquote, Lower Salt report that description of
  


 7   what you considered to be the Lower Salt?
  


 8       A.    I did in both reports, in the Introduction of
  


 9   both reports, very clearly identify the geographic
  


10   range that my report covered for both of them.  It was
  


11   very clearly set out in a subheading, that for some
  


12   reason apparently you didn't see.  But they both
  


13   clearly do identify the geographic range.
  


14       Q.    You've seen, if you haven't been there, at
  


15   least pictures of where Roosevelt Dam is located,
  


16   correct?
  


17       A.    I have been there.  I've actually been in the
  


18   powerhouse at Roosevelt Dam, and I have been on the
  


19   surrounding features of the dam.
  


20       Q.    It's in a canyon, isn't it?
  


21       A.    It's at the mouth of a canyon.
  


22       Q.    Sure.  It's in the canyon, isn't it?
  


23       A.    Yes, it is.
  


24       Q.    Thank you.
  


25             And how far downstream from Roosevelt Dam do
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 1   the canyons still occur?
  


 2       A.    I don't know the precise number of miles.
  


 3   20, 30, 40.  I'm not sure.
  


 4       Q.    Would it be fair to say that maybe down to
  


 5   where Saguaro is?
  


 6       A.    Yes.
  


 7       Q.    Okay.  And is that kind of topography
  


 8   different than the topography that exists on the Salt
  


 9   River below Saguaro Lake?
  


10       A.    Yes.
  


11       Q.    And so how do we distinguish when you're
  


12   talking about topography in the canyon area of the
  


13   Lower Salt from the more flatter, less canyonesque
  


14   topography below Saguaro?
  


15       A.    I didn't segment it that way.  I simply, when
  


16   I -- I guess the history of how these reports came
  


17   about, I was originally asked to write, in 1996, a
  


18   report about the navigability or nonnavigability of
  


19   what we are now talking about as the Lower Salt River.
  


20   And I described in that report, as well as in my
  


21   subsequent revision in 2003, as well as in the 2014
  


22   version, very clearly I identified that I was talking
  


23   about the confluence of the Gila all the way up through
  


24   Roosevelt Dam.  That was what I was discussing in my
  


25   Lower Salt report, which at the time didn't carry the
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 1   label "Lower Salt," because I was not doing an Upper
  


 2   Salt report.
  


 3             I was subsequently asked to do an Upper Salt
  


 4   report, which I believe was for the 2003 hearing, and
  


 5   in addition to revising the 1996 report.  And at that
  


 6   point I placed the labels on both of them.  And because
  


 7   I felt -- I maintained the division for the Lower Salt
  


 8   report at or slightly above Roosevelt Dam, and then for
  


 9   the Upper Salt report I felt that I needed to carry it
  


10   from the flood lines of Lake Roosevelt down to
  


11   approximately Granite Reef Dam.  So there was overlap,
  


12   and in my 2014 report/revision, the current ones, they
  


13   both still have that overlap that includes the canyon
  


14   area.
  


15       Q.    So when you're talking about the canyon area
  


16   in your Lower report, if the Commission is going to do
  


17   segmentation, it would look at the canyon area as part
  


18   of Segment 3 and 4, as the State used it?
  


19       A.    That would have to be up to the Commission.
  


20   I think what the Commission could do with my
  


21   information is consider the information that I provided
  


22   regarding the Apache Trail as indicative of what the
  


23   river was like through the canyon area, because the
  


24   road was built to convey things to and from Roosevelt,
  


25   rather than using the river.  I think that's the
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 1   relevant point.
  


 2       Q.    You read PPL, right?
  


 3       A.    Yes.
  


 4       Q.    Did you read the part of PPL about
  


 5   segmentation?
  


 6       A.    Yes.
  


 7       Q.    Did you make any attempt to do segmentation
  


 8   in accordance with PPL in your reports?
  


 9       A.    No.  I've said this time and again.  I did
  


10   not attempt to segment the report.  I provide the
  


11   information by the historical parties on the scene,
  


12   some of whom were in different places along the river,
  


13   and how that information sheds light on what that part
  


14   of the river was like.
  


15             I was not attempting to analyze the river
  


16   legally the way either PPL or Winkleman do.  I'm simply
  


17   providing historical information as seen by the parties
  


18   on the scene in different places and at different
  


19   times.
  


20       Q.    Well, you do more than that, aren't you?
  


21   You're rendering an opinion at the end?
  


22       A.    Ultimately, once all of that information is
  


23   pulled together, I think it is reasonable for one to
  


24   look at all of that information and reach a broad
  


25   conclusion based on what all of the parties have said.
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 1             And that broad conclusion is that it was
  


 2   neither regularly navigated in a reliable manner and
  


 3   consistently, nor was it susceptible of navigation, as
  


 4   shown by hundreds and hundreds of examples of
  


 5   observations by parties on the scene.
  


 6             I think it's reasonable to make a conclusion,
  


 7   as a professional historian, of that type based on all
  


 8   of the underlying evidence.
  


 9       Q.    Even if you did not attempt to either segment
  


10   it, as required by PPL, or comply with the instructions
  


11   in Winkleman, correct?
  


12       A.    As I have explained, it's up to the
  


13   Commission and a Court to choose what to do with the
  


14   evidence that I have presented, without regard to
  


15   segmentation in the way the State has done it; but with
  


16   the understanding that these observations took place at
  


17   many places on the river in various segments that the
  


18   State has identified.
  


19             And what the Commission and the Courts want
  


20   to -- how they choose to use that information by people
  


21   on the scene at different places along the river, it's
  


22   up to them.  But since I was not attempting to reach a
  


23   legal conclusion; rather, I was attempting to reach a
  


24   historical conclusion, to me, the segmentation didn't
  


25   appear to be necessary.  That's something for the
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 1   Courts and the Commission to decide.
  


 2       Q.    Okay.  Turning from segmentation, you've
  


 3   concluded that materials to build the dam could not be
  


 4   transported upriver, correct?
  


 5       A.    Yes.
  


 6       Q.    And does the fact that the materials could
  


 7   not be transported upriver to build the dam require the
  


 8   river to be held nonnavigable?
  


 9       A.    It's, again, one of the factors that the
  


10   Commission and the Courts, if necessary, could
  


11   consider.  I think in the discussion of the 25 boating
  


12   accounts, one of them specifically acknowledged that at
  


13   this particular time it would have been far cheaper to
  


14   carry the goods by boat than it was by either wagon or
  


15   stagecoach.
  


16             And I think it's a reasonable conclusion that
  


17   if the Reclamation Service went to great expense to
  


18   build a very, very difficult road to convey materials
  


19   both to Roosevelt, as well as from Roosevelt, it's one
  


20   of those things that could be considered in relation to
  


21   the many hundreds of things that also describe the
  


22   river; and the Commission and the Courts can use that
  


23   information or not, as they choose to.
  


24       Q.    So, and you use that information to come to
  


25   an ultimate opinion that the river was not navigable,


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 18      03/11/2016 4017


  


 1   correct?
  


 2       A.    Along with the other hundreds of pieces of
  


 3   evidence.  It's just one small piece out of many.
  


 4       Q.    It's in your opinion, isn't it?
  


 5       A.    It's in -- as are many, many others.
  


 6                  MR. MCGINNIS:  Mr. Chairman?
  


 7                  CHAIRMAN NOBLE:  Yes.
  


 8                  MR. MCGINNIS:  If we're going to keep
  


 9   going, I'm just wondering whether it might be fair to
  


10   take a break.  Dr. Littlefield, we've been going about
  


11   an hour and 45 minutes since the last break, and he's
  


12   been on the stand for a couple of days.  I'm just
  


13   wondering if it might be good to give him a break if
  


14   you're going to keep going past 5:00.
  


15                  CHAIRMAN NOBLE:  Well, Mr. Helm, if
  


16   we were to go past 5:00, how far do you think we would
  


17   go?
  


18                  MR. HELM:  Let me look.  I am now at --
  


19                  CHAIRMAN NOBLE:  Question 3,442.  Just
  


20   how many do you have?
  


21                  MR. HELM:  I'm at Page 136.
  


22                  CHAIRMAN NOBLE:  Out of 500?
  


23                  MR. HELM:  No, I think, what are there,
  


24   200, maybe?
  


25                  THE WITNESS:  Out of 258, including my
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 1   vitae.
  


 2                  MR. HELM:  I'm not going to -- I have no
  


 3   questions on your vitae.
  


 4                  THE WITNESS:  Well, the vitae is only
  


 5   six or seven pages out of the 258.
  


 6                  CHAIRMAN NOBLE:  So you have
  


 7   approximately half remaining?
  


 8                  THE WITNESS:  By page count, that's
  


 9   about right.
  


10                  MR. HELM:  I would actually say that I'm
  


11   farther along than that, but I'm not going to finish in
  


12   15 minutes.
  


13                  CHAIRMAN NOBLE:  Are you going to finish
  


14   in an hour and 15 minutes?
  


15                  MR. HELM:  I don't know.  We're getting
  


16   close.
  


17                  CHAIRMAN NOBLE:  Okay.  If we take a
  


18   break, we'll come back in at 5:00, but I certainly
  


19   don't want to take a break, come back in at 5:00 and
  


20   not finish by 6:00.
  


21                  MR. HELM:  Well, then I don't think we
  


22   should take a break.  We should just go till 5:00 and
  


23   then go until the next time.
  


24                  CHAIRMAN NOBLE:  Mr. Slade, do you have
  


25   something to comment on?
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 1                  MR. SLADE:  I do.  We have to make sure
  


 2   that our beloved court reporter is able to stay.
  


 3                  THE COURT REPORTER:  Yes, I can.
  


 4                  CHAIRMAN NOBLE:  Oh, no.  No, no, no.
  


 5   There's a chain there on the chair.  You're not
  


 6   leaving.  I'm from Yuma.  We have a prison.
  


 7                  MR. HELM:  I actually think it would be
  


 8   more productive, because I have his declaration to go
  


 9   through, also, and if I go home tonight, I know there's
  


10   a lot of it that will be eliminated because I've
  


11   already covered it here.
  


12                  CHAIRMAN NOBLE:  Okay.
  


13                  MR. HELM:  So I think 5:00 is a --
  


14                  CHAIRMAN NOBLE:  I think we're done.
  


15                  MR. HELM:  That's even better.
  


16                  CHAIRMAN NOBLE:  Next year -- I mean
  


17   next meeting --
  


18                  MR. ROJAS:  Wait a minute.  Wait.
  


19                  CHAIRMAN NOBLE:  -- is the -- what,
  


20   the --
  


21                  MS. HACHTEL:  30th and 31st of March.
  


22                  CHAIRMAN NOBLE:  30th and 31st?
  


23                  DIRECTOR MEHNERT:  Wednesday and
  


24   Thursday, yeah.
  


25                  CHAIRMAN NOBLE:  30th and 31st here,
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 1   9:00 a.m., Wednesday and Thursday.
  


 2                  (The proceedings adjourned at 4:49 p.m.)
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 1   STATE OF ARIZONA    )
   COUNTY OF MARICOPA  )


 2
  


 3             BE IT KNOWN that the foregoing proceedings
   were taken before me; that the foregoing pages are


 4   a full, true, and accurate record of the proceedings,
   all done to the best of my skill and ability; that


 5   the proceedings were taken down by me in shorthand
   and thereafter reduced to print under my direction.


 6
             I CERTIFY that I am in no way related to


 7   any of the parties hereto, nor am I in any way
   interested in the outcome hereof.


 8
             I CERTIFY that I have complied with the


 9   ethical obligations set forth in ACJA 7-206(F)(3)
   and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
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11
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            1                 CHAIRMAN NOBLE:  Good morning, everyone.

            2  We appreciate you coming in on a Friday.  We're not

            3  exactly sure how long Mr. Helm will -- I'm sorry, we

            4  will keep you this afternoon.

            5                 MR. HELM:  All day.

            6                 CHAIRMAN NOBLE:  We would just hope that

            7  the God of love would shine upon Mr. Helm and we could

            8  finish with Mr. Littlefield today.

            9                 MR. HELM:  I'll give it a shot, but I

           10  won't promise you.

           11                 CHAIRMAN NOBLE:  No, that's why I was

           12  hoping, you know, that the God of love would --

           13                 UNIDENTIFIED SPEAKER:  God

           14  would intervene.

           15                 MR. HELM:  It's, what, maybe 90/10.

           16                 CHAIRMAN NOBLE:  Okay.

           17                 MR. HELM:  And not the way you want it

           18  to go.

           19                 CHAIRMAN NOBLE:  If we can -- whatever

           20  we can do.

           21                 MR. HELM:  I spent three hours last

           22  night eliminating questions.

           23                 CHAIRMAN NOBLE:  And we always

           24  appreciate that.  We really do.  Well, anyway, welcome.

           25  Hold your applause.
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            1                 Okay, we really do appreciate your being

            2  here.  I believe that we're required to have a roll

            3  call at this point so that we can determine if we're

            4  here.  Mr. Mehnert.

            5                 DIRECTOR MEHNERT:  Commissioner Allen?

            6                 COMMISSIONER ALLEN:  Probably.

            7                 CHAIRMAN NOBLE:  He's here.

            8                 DIRECTOR MEHNERT:  Commissioner Henness?

            9                 COMMISSIONER HENNESS:  I think.

           10                 CHAIRMAN NOBLE:  Yeah.

           11                 DIRECTOR MEHNERT:  Commissioner Horton?

           12                 COMMISSIONER HORTON:  Here.

           13                 DIRECTOR MEHNERT:  Chairman Noble?

           14                 CHAIRMAN NOBLE:  All day long.

           15                 DIRECTOR MEHNERT:  All four are here,

           16  and our attorney, Matt Rojas, is here as well.

           17                 CHAIRMAN NOBLE:  Okay.  Can we turn the

           18  microphones on?

           19                 MS. HACHTEL:  I did.

           20                 CHAIRMAN NOBLE:  Yours is on?

           21                 MS. HACHTEL:  Yep.

           22                 CHAIRMAN NOBLE:  Okay.  Now, if we're

           23  going to use these as lounge chairs, we're going to

           24  have to get the microphone to you; but if it gets

           25  really aggressive and you're leaning forward and going
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            1  at each other, then we won't have to move the

            2  microphones at all.

            3                 MS. HACHTEL:  I think we're good.

            4                 CHAIRMAN NOBLE:  Jody, are you ready?

            5                 THE WITNESS:  Yeah, I don't think it

            6  will be that aggressive.

            7                 CHAIRMAN NOBLE:  Way to go.

            8                 One thing that we have to put on the

            9  record, Derek what?

           10                 DIRECTOR MEHNERT:  I can't remember.

           11                 CHAIRMAN NOBLE:  Can you remember what

           12  the name was?

           13                 DIRECTOR MEHNERT:  Derek Matthew.

           14                 CHAIRMAN NOBLE:  Derek Matthew.

           15                 DIRECTOR MEHNERT:  Derek Matthew, my new

           16  was grandson, was born last night.

           17                 (Applause.)

           18                 (An off-the-record discussion ensued.)

           19                 CHAIRMAN NOBLE:  So we're tempted to

           20  say, as they said at the Coliseum, let the games begin.

           21  Go ahead.

           22

           23               CROSS-EXAMINATION (CONTINUED)

           24  BY MS. HACHTEL:

           25      Q.    Good morning, Dr. Littlefield.
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            1      A.    Good morning.

            2      Q.    I wanted to follow up on a couple things we

            3  talked about yesterday in regards to the surveys.

            4            Last night, when I looked through your Lower

            5  Salt report, in the Surveys section, I noticed that you

            6  had discussions that Ingalls followed the manual

            7  setting witness posts and using triangulation in

            8  different points of your discussions of the different

            9  townships and ranges.

           10            I didn't see in your discussion that there

           11  was any notation, as we discussed yesterday in the 1951

           12  manual on insuperable objects, of the blazing and

           13  notching of trees or the fractional township marking.

           14  I didn't see that mentioned in the field notes in your

           15  report as far as either the tree or a mound, as you

           16  discussed yesterday.

           17            Is that something that if you saw in the

           18  field notes, you would have included in your report?

           19      A.    What I focused on in terms of where the

           20  Ingalls brothers crossed, came in contact with the Salt

           21  River, was things that related specifically to the

           22  river itself.  So if they, for example, cited how wide

           23  it was, then I probably included it.  I don't think I

           24  included every single encounter.  I think I used

           25  representative ones.  But if they also said something
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            1  along the lines of not too deep to wade across, I may

            2  have put that in.

            3            And I probably did not put in references to

            4  witness posts and notches and blazes, because to me,

            5  the distinction would have been whether they meandered

            6  the river or not.  And because they didn't meander the

            7  river anywhere, I just felt that was the more pertinent

            8  information, aside from whether they used the notches

            9  and blazes and witness posts.

           10      Q.    You would agree with me, as we discussed

           11  yesterday, that in that insuperable objects provision

           12  in the manual, there is some language in there as far

           13  as what a surveyor was supposed to do, if there was a

           14  navigable river or lake, as far as the markings he was

           15  supposed to put on a tree or mound?

           16      A.    Again, I think the most relevant point is

           17  whether they meandered the stream or not, and they

           18  didn't meander it.  The field notes are readily

           19  available at the Bureau of Land Management, and so it

           20  would be an easy matter for anyone interested in that

           21  to simply go down and pull the field notes and

           22  double-check.

           23      Q.    So from what I hear, what you're saying is,

           24  if that was reflected in the field notes by Ingalls,

           25  you may not have included it within your discussion of
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            1  the field notes within your report?

            2      A.    That's correct.

            3      Q.    Were surveyors given a definition of

            4  navigability?

            5      A.    No.  The phrase that they were related to was

            6  something along the lines of, my recollection is, as

            7  required by law.  And all of the research that I did

            8  indicated that the first Federal Statute relating to

            9  the need to identify navigable rivers was, I believe,

           10  1796, and I do cite that in my report.

           11            But even that statute does not specify the

           12  actual characteristics of what is or is not navigable.

           13  And the best I was able to determine, not only in all

           14  of the Salt River work, but in other places where I've

           15  done similar work, is that whether a river was

           16  navigable or not was left to the judgment of the

           17  surveyor.

           18      Q.    So they weren't given a definition.  Is there

           19  anything in the manuals that you recall that gave them

           20  particular data to consider, as far as before they

           21  decided to meander or not, for navigability?

           22      A.    I never saw anything like that.  It always --

           23  frankly, it always puzzled me that they weren't given

           24  more specific instructions about that.  But, again, you

           25  know, I've done an awful lot of work in this, not only
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            1  here, but elsewhere, and I have never found anywhere

            2  where they have provided the surveyors -- and I'm not

            3  just talking about Ingalls.  I'm talking about

            4  surveyors who did surveys in other parts of the country

            5  and under different manuals, and I've never seen any

            6  specific definition of what constituted a navigable or

            7  a nonnavigable river.

            8      Q.    When you were conducting your research and

            9  wrote your reports, did you disclose all the boating

           10  accounts that you found in your research for the Salt

           11  River?

           12      A.    In my report?

           13      Q.    Yes.

           14      A.    I probably did not.  I picked representative

           15  sampling, and, you know, I -- if there were two

           16  newspaper accounts that were identical or nearly

           17  identical, then I probably just used one of them.

           18      Q.    Were there instances where you found a

           19  historical boating account and made a judgment, other

           20  than it being duplicative of another article, to

           21  disregard it as not relevant or telling; and if so, how

           22  did you come to that determination?

           23      A.    I included most of the boating accounts.  I,

           24  frankly, don't remember, if I did not include some,

           25  why.  But in general, I would have included something
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            1  that was not duplicative, simply to illustrate a

            2  different discussion about a boat on the Salt River.

            3            But for -- I guess a good example would be in

            4  some of those 25 newspaper accounts that we discussed

            5  yesterday, several of the -- I can't remember how many,

            6  but there were several of them at least that discussed

            7  the same boating event, perhaps written by or published

            8  by different papers or on different days or something.

            9  Under those circumstances I doubt very much that I

           10  would have included all of the newspaper ones, unless

           11  they shed -- unless a second account shed some

           12  significant amount of information that was not already

           13  present in the first account.

           14      Q.    Is it -- do you believe that recreation --

           15  recreational boating can be a commercial use of a

           16  river?

           17      A.    Recreational boating?

           18      Q.    Uh-huh.

           19      A.    I don't know.  In general, what I -- I did

           20  account or provide examples of recreational boating on

           21  the Salt River in my report.  Whether that recreational

           22  boating could also constitute a commercial use or not,

           23  that's something that I would have left up to the

           24  historical parties to identify.  And my personal

           25  opinion is, is I don't think that there were a lot of
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            1  parties out there pre-1912 renting kayaks or something

            2  like that.

            3            So if there was a historical party,

            4  hypothetically, in 1880 who said, "Gee, we had fun on

            5  our run down the Salt River.  Maybe we can make some

            6  money by renting out canoes."  I don't think anything

            7  like that would have happened, but that was up to the

            8  historical parties, not me.

            9      Q.    I wanted to move to Patents in your report.

           10      A.    Okay.

           11      Q.    In your research, did you find any evidence

           12  of government officials conducting some type of

           13  particularized assessment of the navigability of the

           14  river prior to issuing the patent?

           15      A.    No, and the reason why has to do with going

           16  back to the surveys.  The reason why that these

           17  surveyors were instructed to meander the rivers is that

           18  the United States was well aware that territories might

           19  eventually become a State, such as Arizona, or in the

           20  case of where these surveys were done in existing

           21  states.  And with State sovereignty, then the State

           22  would become the owner of a navigable waterway.  And so

           23  that was one of the principal functions of why they did

           24  meanders on those waterways; but there was a second

           25  function as well, which came out of, I think it was,
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            1  the 1890 manual, and that was the instruction to the

            2  surveyors to meander both banks of nonnavigable

            3  waterways that were greater than 3 chains wide.

            4            And the reason for that in both cases, the

            5  navigable river and the 3 chains wide but not

            6  navigable, is the Federal Government did not want to be

            7  put in a position of awarding a patent that included

            8  land that either was going to become the sovereign

            9  property of the State or, alternatively, awarding a

           10  patent that, in essence, was not usable for farmland.

           11            And so in terms of the Land Office doing

           12  independent surveys of whether something was navigable

           13  or not, they accepted the judgment of the surveys, as

           14  to whether a stream was meandered or not, in terms of

           15  whether the patent included the bed and the banks or

           16  not.

           17      Q.    They were hoping that the surveyor understood

           18  the instructions sufficiently enough that the patent

           19  could be issued on that, so they were wholly relying on

           20  the interpretation of navigability by the surveyor?

           21      A.    Plus the fact that the surveyors' field notes

           22  and plats, assuming there was no dispute or anything

           23  else, that those field notes and plats were

           24  subsequently approved by the Surveyor General of the

           25  United States.  And that gave them sort of the mark of
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            1  authority that, yeah, these notes and plats are

            2  accurate and, therefore, we, the U.S. Government,

            3  should treat the determination of navigability or

            4  nonnavigability according to what were in those notes

            5  and plats.

            6      Q.    Two things.  One, does the Surveyor General,

            7  prior to approving those plats and field notes and

            8  giving it the stamp of approval, do you know what, if

            9  any -- what's involved in that determination or

           10  approval, ultimate approval?

           11      A.    No, I don't.

           12      Q.    And then as far as the -- you had mentioned

           13  the 1890 manual, that at that point changed meandering

           14  to both banks or if it's over 3 chains wide?

           15      A.    Right.

           16      Q.    Other than in instances on the Salt where

           17  there would be a resurvey in certain locations, for the

           18  most part that didn't apply to the Ingalls surveys,

           19  correct, because they were 18 --

           20      A.    I'm sorry, I don't understand what you're

           21  asking.

           22      Q.    The 1890 manual postdated the surveys, in

           23  large part, that were done on the Salt River?

           24      A.    Yes.  The only exception being the 1910

           25  resurvey done by Farmer, which was a resurvey of the
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            1  Pima-Maricopa Indian Reservation boundary, the same

            2  thing that Chilson had done about -- I guess about

            3  20 years earlier.

            4      Q.    In your research, have you ever seen the word

            5  "navigable" used in a patent?

            6      A.    In patents?

            7      Q.    Uh-huh.

            8      A.    Meaning if a stream was running through the

            9  patent or something?

           10      Q.    Just the word "navigable."  That would, I

           11  assume, and you can tell me if it meant -- would refer

           12  to something other than a stream.  But you looked

           13  through the patent, the patent files and applications.

           14  Was the word "navigable" referenced in those patents

           15  ever; and if it was, would you have noted that?

           16      A.    I never saw any reference to navigability or

           17  nonnavigability.  There were -- and I have them in my

           18  report. -- instances where the applicant for the patent

           19  was aware that the Salt River or one of its channels

           20  went through the property that they were applying for.

           21  And, in fact, in some cases they noted that that was

           22  partly why they wanted the patent, because it included

           23  the bed of the river.

           24            In other cases they noted that they,

           25  hypothetically, were applying for an 80-acre patent and
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            1  only, perhaps, 65 acres were farmable because the rest

            2  of it was the river bottom.  But in any event, they

            3  were aware that the river was there in the 200-some-odd

            4  patents and files that I looked through, but I never

            5  saw the use of the word "navigable" or "nonnavigable"

            6  in relation to the Salt River.

            7      Q.    And that would include then that use of that

            8  word in the applications and affidavits as well, as far

            9  as not seeing it; is that correct?

           10      A.    Right.  I did not see either "navigable" or

           11  "nonnavigable" in the applications or the affidavits or

           12  any of the paperwork relating to the patents.

           13      Q.    Now, in your report the earliest patent that

           14  I noticed on the Lower Salt is Fickas or Fickas in

           15  1891.

           16      A.    Do you have a page number in my report?  Then

           17  I can --

           18      Q.    I want to say it's Page 75 of your Lower Salt

           19  report.  Let's check.

           20      A.    Okay.

           21            And what was the individual's name, again,

           22  that you --

           23      Q.    Is it Fickas or Fickas?  F-I-C-K-A-S.  It's

           24  on the very top of Page 75, second line down.

           25      A.    Oh, yeah.  It's the carryover from Page 74.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3839


            1      Q.    Yes.

            2      A.    William Fickas.

            3      Q.    Okay.  My question in regards to this, in

            4  1891, by the time this patent, which I believe, based

            5  on the report, was the first patent issued on the Lower

            6  Salt, the river was substantially diverted by that

            7  time, wasn't it?

            8      A.    I think you're mistaken that this is the

            9  earliest patent.  The arrangement that I have in my

           10  report, in terms of the patent discussion, is

           11  geographical, and then it goes either up or down the

           12  river.  So I'm fairly certain -- off the top of my

           13  head, I don't remember, but I'm fairly certain that

           14  there were patents that were issued well before 1891.

           15      Q.    Do you want to take a second and just look

           16  through the section really quick and let me know?

           17      A.    Sure.

           18                 MR. MCGINNIS:  Laurie, are you just

           19  asking about the Lower Salt or the Upper as well?

           20                 MS. HACHTEL:  Just the Lower.

           21                 THE WITNESS:  To answer your question, I

           22  am reasonably certain that there were patents that were

           23  granted before 1890.  I discussed representative

           24  samples, particularly those that had something specific

           25  to say in their patent files about the Salt River.  I
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            1  think the easiest way to find the earlier ones -- well,

            2  I can give you an example.

            3  BY MS. HACHTEL:

            4      Q.    Would it be fair to say for -- in your

            5  report, that is the earliest patent that you discuss in

            6  your Lower Salt report?

            7      A.    I think that's correct.  If you look at

            8  Pages -- beginning on Page 65 of the report, where are

            9  the maps that the Salt River Project Cartographics and

           10  I created showing the location of the patents, if you

           11  look at a blowup of those on a computer screen, each

           12  one of those boxes that's listed there has the year

           13  that the patents were awarded.  And I'm virtually

           14  certain that of the 200-and-some-odd patents that

           15  appear on Pages 65 through 72, you'll find a lot more

           16  patents that were pre-18 -- you said 1891, is that the

           17  year you were --

           18      Q.    That's the one I saw in your report.

           19      A.    Yeah.  So the other ones that are shown on

           20  this particular map probably just didn't have anything

           21  specific to say in the patent file about the Salt

           22  River.  I tried to pick the ones where there was

           23  actually something in the patent file where they

           24  mentioned the Salt River bed or something like that.

           25  And a whole lot of them didn't have anything to say at
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            1  all about the bed.

            2      Q.    That was one of my questions I wanted to ask

            3  you, was, in your review of looking at the supporting

            4  files on the patents, would you say then the majority

            5  did not have additional supporting extra information?

            6      A.    Yes.  The majority of them, I mean they

            7  provided the legal description of the property, which I

            8  was then able to identify as touching or overlapping

            9  the river; but other than that, they did not provide,

           10  in the supporting documentation, any mention about the

           11  riverbed or the river itself or anything like that.

           12      Q.    If there was additional information, as you

           13  noted and apparently included those particular

           14  instances here in your report, what did that

           15  supplemental information in the patent file usually

           16  entail?

           17      A.    I believe I discussed most, if not all, of

           18  those cases where there was a specific discussion about

           19  the bed.  I mean that was my focus when I did the

           20  research.  I mean aside from the fact where the patent

           21  was just simply awarded, without any mention of the bed

           22  of the river, although it lay within the legal

           23  description, what I tried to focus on in my discussion

           24  of the representative ones were patent files that had

           25  something specific to say about the bed of the river.
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            1      Q.    Usually contained on the application or

            2  affidavit?

            3      A.    Not on the application.  The application

            4  simply was where the Homestead person came in and said

            5  I want to patent the following piece of property.  And

            6  the process at that point was the General Land Office

            7  would look at a listing of how other patent

            8  applications or actual awards had taken place.  They

            9  would determine if the property had already been

           10  awarded or potentially was going to be awarded to

           11  somebody else.

           12            And if it was available, then they would say

           13  fine.  And if it was a Homestead patent, then the

           14  requirement was, is that the person would then have to

           15  go back to the property and live on it for two years

           16  and make improvements to it.  And improvements was

           17  pretty loosely defined.  It could be pretty much

           18  anything; building a barn, putting in fences, an

           19  irrigation ditch, planting crops, you know, a whole

           20  long list of things.  And then at the end of the two

           21  years, they would come back, the applicant and usually

           22  two witnesses, and that's when they would fill out the

           23  affidavits.  And the affidavits would say -- well, I've

           24  got examples of them in my report.

           25      Q.    I did notice that.
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            1      A.    Yeah, at least some of the pages of them.

            2  They typically were multiple pages long.  But the

            3  affidavits would say -- again, it would provide the

            4  name of the applicant, the legal description, and the

            5  date.  And then several of the questions would say

            6  "What improvements have you put in?"

            7            And then the applicant would fill in whatever

            8  they did, a barn, fence, crops, whatever.  And then

            9  they needed to bring two witnesses with them, and

           10  similar questions were asked of the witnesses.  "What

           11  did Farmer Jones do for improvements on his or her

           12  property?"  And then the witnesses would say whatever

           13  they had seen on his property.  The witnesses usually

           14  were neighbors, I mean people in the same vicinity,

           15  which is reasonable, I mean the difficulty of travel in

           16  those days.

           17      Q.    Is it fair to say then -- and you reference

           18  those maps that you worked with the cartographers at

           19  SRP to include the different patents that included the

           20  Salt River. -- that all of those were issued

           21  postdiversion of the Salt; in other words, those

           22  patents were not issued on the Salt in the ordinary and

           23  natural condition of the Salt River?

           24      A.    Most of them were not, that's correct.  There

           25  may have been some very early ones in the 1860s, but I
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            1  would agree that most of them, those patents, were not

            2  issued in the ordinary and natural condition, because

            3  there had been diversions along the stream.

            4      Q.    So there may be a patent listed on the maps

            5  on Pages 65 to 72 that you reference that might be from

            6  1860, before Swilling arrived?

            7      A.    I honestly don't know the answer to that

            8  question.  If there are, probably just a few of them.

            9      Q.    In your work on navigability in other states,

           10  have you found a reservation for a navigable river in a

           11  patent before?

           12      A.    A reservation for --

           13      Q.    Or where in the patent they reserved out a

           14  navigable river in your patent review?

           15      A.    What it would have shown is it would have

           16  shown the meanders along the edge of the navigable

           17  river, and then the patent that would have been awarded

           18  would have included what was referred to as a

           19  government lot, which would be an irregularly shaped --

           20  instead of being a rectangle or a square, it would

           21  be -- two or three sides would be at 90-degree angles

           22  and then there would be a curved meander line going

           23  along the edge of whatever the navigable body of water

           24  was.  So it wouldn't show specifically that the

           25  navigable body of water was being reserved out.  It
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            1  would just simply show that anything inside the meander

            2  lines of a navigable body of water was not included in

            3  the patent that was adjacent to that particular body of

            4  water.

            5                 DIRECTOR MEHNERT:  Wade?

            6                 CHAIRMAN NOBLE:  Go ahead, Bill.

            7

            8             EXAMINATION BY COMMISSIONER ALLEN

            9                 COMMISSIONER ALLEN:  Question.  I keep

           10  coming back to the Solicitor's opinion, and the

           11  question that I have with regard to that is, if the

           12  opinion states -- and it does. -- that it was the

           13  southern channel of the river where the boundary was

           14  placed, it was based on where the thalweg of the

           15  channel was actually located?

           16                 THE WITNESS:  Where the what was

           17  located?

           18                 COMMISSIONER ALLEN:  Thalweg or the

           19  lowest part in the channel.

           20                 THE WITNESS:  Oh, okay.  Yes, I believe

           21  that's correct.

           22                 COMMISSIONER ALLEN:  So how did patents

           23  that were on the south side of that look?  Were they up

           24  to that point, or were they to the middle of the river,

           25  quote, wherever the middle of the river was?
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            1                 THE WITNESS:  My understanding of --

            2  you're talking about the 1969 Solicitor's opinion?

            3                 COMMISSIONER ALLEN:  Yes.

            4                 THE WITNESS:  My understanding is that

            5  the Solicitor did address that issue, and he said

            6  that -- he did, by the way, identify the Salt River as

            7  being nonnavigable.  That was in his opinion.  And I

            8  believe what he also said was that given that the river

            9  was nonnavigable, private landowners, meaning patentees

           10  and their successors, would own to the middle of the

           11  river, or in this case, I guess wherever the boundary

           12  of the Indian Reservation was.

           13                 COMMISSIONER ALLEN:  Well, it would seem

           14  to be a conflict, to me, if the patents had already

           15  been issued and they went to the middle of the river,

           16  and yet his decision was more of a definition of where

           17  you would expect a meandering river or navigable river

           18  would occur.  It's based on the thalweg, i.e., the

           19  lowest point of the river, and so the boundary could

           20  have been here on the south side, but he could have

           21  had -- there could have been previous patents issued

           22  that went to the middle of the river, which would be

           23  way over into Indian land.

           24                 THE WITNESS:  Indian Reservation.

           25                 COMMISSIONER ALLEN:  Yeah.
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            1                 THE WITNESS:  He did address that.  He

            2  recognized that there were patents that fit exactly

            3  what you're saying, that had been issued to the middle;

            4  too far north, in other words.  And he recommended that

            5  Congress enact legislation to rectify this problem.

            6  And, also, my recollection is, is that the Indian tribe

            7  itself indicated that they did not have a problem with

            8  the location of those particular patents that did go

            9  too far north, if I guess that's what we're saying.

           10                 COMMISSIONER ALLEN:  Yeah.

           11                 THE WITNESS:  And so he said that there

           12  were these circumstances that you're describing and

           13  that some action needed to be taken to legally fix this

           14  problem, because otherwise it was going to create legal

           15  problems for the patentees and the people who

           16  subsequently got the property.

           17                 COMMISSIONER ALLEN:  So was there

           18  legislation enacted that accommodated that?

           19                 THE WITNESS:  I don't know the answer to

           20  that question.  That was his recommendation to the

           21  Secretary of the Interior.  His letter was a letter to

           22  the Secretary of the Interior.  And I don't know

           23  whether the Secretary then asked Congress to rectify

           24  that problem.  My understanding is, is that the problem

           25  continued to exist for quite a few years after the
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            1  Solicitor's letter was written, and I just don't know

            2  the outcome of it.

            3                 COMMISSIONER ALLEN:  Well, the reason I

            4  asked the question in the first place is because it

            5  appears that the Solicitor's opinion was based on what

            6  one would consider a navigable stream, even though he

            7  may have said it wasn't.  There seems to be a conflict

            8  here, and I'm trying to resolve that in my mind.

            9                 THE WITNESS:  I don't think he said it

           10  was based on a navigable stream.  He specifically --

           11                 COMMISSIONER ALLEN:  No.  I mean it was

           12  a nonnavigable stream --

           13                 THE WITNESS:  Right.

           14                 COMMISSIONER ALLEN:  -- if I understand

           15  what he said.

           16                 THE WITNESS:  Right, it was

           17  nonnavigable; and, therefore, my understanding of his

           18  wording was that under those circumstances, if there

           19  had not been an Indian Reservation there, under those

           20  circumstances then the patentees would own to the

           21  middle of the channel.

           22                 But given that there were these special

           23  situations because it was the Indian boundary, that

           24  created a bunch of other problems that needed to be

           25  resolved.  And he recognized that there were some
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            1  patents that extended too far north and were actually

            2  in part of what he thought was the Indian Reservation

            3  boundary, but he did recommend that something needed to

            4  be done to fix that.  And my understanding is that his

            5  letter also said that the Indians themselves had

            6  indicated that they did not have a problem leaving

            7  those patents where they were and making an adjustment

            8  to accommodate what had been mistakenly patented out.

            9                 COMMISSIONER ALLEN:  So was it

           10  resurveyed?

           11                 THE WITNESS:  It was resurveyed, but

           12  Chilson surveyed it in 1887 and Farmer resurveyed it in

           13  1910 because of the same problem; and according to the

           14  Solicitor, Farmer's survey didn't settle the issue

           15  either, which is why the Solicitor was addressing it in

           16  1969.

           17                 COMMISSIONER ALLEN:  My question was,

           18  was it resurveyed again after 1969?

           19                 THE WITNESS:  I don't know the answer to

           20  that question.

           21                 COMMISSIONER ALLEN:  Okay.

           22

           23              CROSS-EXAMINATION (CONTINUED)

           24  BY MS. HACHTEL:

           25      Q.    Were there any specific descriptions of the
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            1  river, and I'm referring to flow or depth, contained in

            2  the affidavits you saw or -- well, in the patent files?

            3      A.    In the patent files, no.  The ones that

            4  actually mention the bed of the river in some way did

            5  not mention flow or depth.  The only one that I can

            6  recall that -- which is described in my report, was a

            7  patent that included an island in the river, and the

            8  patentee indicated that because the island frequently

            9  flooded, he had -- one of the questions that patentees

           10  were asked is "Have you been away from the property at

           11  any time; and, if so, why?"

           12            And he indicated that the property frequently

           13  flooded, and at those particular times, he and his

           14  family had to leave, for obvious reasons.  And he said,

           15  also, during those times he had to -- my recollection

           16  is that he had to go into Phoenix and find work there

           17  in order to be able to support his family until the

           18  water levels dropped enough that he could go back and

           19  continue farming on his patent.

           20      Q.    The Desert Land Act didn't allow a person to

           21  take water from a navigable stream; is that right?

           22      A.    Could you restate that?

           23      Q.    Sure.  In order for someone to be issued a

           24  patent under the Desert Land Act of 1877, the water

           25  they used had to come from a -- not come from a


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3851


            1  navigable stream; is that correct?

            2      A.    Or I believe the phrasing in the Land Act is

            3  it had to come from a nonnavigable stream, but I guess

            4  you're phrasing it in the opposite manner.  Yes, that's

            5  correct.

            6      Q.    And how would a person applying for a patent

            7  under the Desert Land Act of 1877 know if it met the

            8  nonnavigable stream or not?  Do you know?

            9      A.    I don't know how they did.  It probably was

           10  the same kind of judgment that all the other people

           11  issuing patents and applying for patents used, which

           12  was common sense recognition of what they were looking

           13  at at the time.

           14      Q.    Not a title navigability determination

           15  per se?

           16      A.    No, I never saw that any of the patentee

           17  applicants went out and did a navigability

           18  determination.  They just identified what the source of

           19  the water was.  And in relation to the Salt River, the

           20  Lower Salt that we're talking about here, they

           21  typically referenced the name of a canal that headed on

           22  the Salt River, and they would say I'm getting the

           23  water for my Desert Land Act patent from the such and

           24  such canal.

           25      Q.    In your report on the Lower Salt, you
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            1  mentioned that Arizona did not select in lieu lands for

            2  the public trust lands that were included in the

            3  patents; is that correct?

            4      A.    That's right.

            5      Q.    Can you tell me the statute or basis for

            6  Arizona's in lieu selection for that?

            7      A.    I think you just said something

            8  contradictory.  You said that they didn't select in

            9  lieu lands for the public trust lands, and then you

           10  said --

           11      Q.    Let me reword and see if I can be more clear.

           12      A.    Okay, that would be good.

           13      Q.    I'm just trying to make sure I understand

           14  your conclusion.

           15            In your report on the Lower Salt, you state

           16  that there is no evidence that Arizona selected in lieu

           17  lands for the Federal patents that were issued that

           18  included the Salt River bed; is that correct?

           19      A.    I'm still not understanding your question.

           20      Q.    Well, we can -- why don't you turn to Page 73

           21  of your Lower Salt report, in the last paragraph of

           22  that page.

           23      A.    Oh, okay.  I understand what your question is

           24  now.

           25      Q.    So, okay.  My question to you was, based on
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            1  your conclusion on Page 73 that the State of Arizona,

            2  there was no evidence that they selected in lieu lands

            3  for those patented upon the river for the public trust

            4  lands, the sovereign lands that were included within

            5  the patent, my question is, what is the basis for the

            6  in lieu?

            7      A.    A little bit of explanation here.  In lieu

            8  lands -- well, let me back up one step.

            9            Arizona was given specific parcels of land,

           10  Sections 16 and 32 and 36, and I forgot what the fourth

           11  one was, when it became a State, and those particular

           12  sections throughout the entire state were to fund

           13  various public activities in Arizona, such as schools

           14  and miners hospitals and the like, and the State could

           15  either sell those lands or rent them out and use the

           16  funds for those purposes.

           17            Arizona was entitled -- if those lands were

           18  already occupied by, for example, a railroad, then

           19  Arizona -- those lands, which normally would have gone

           20  to the State, Arizona would not be getting the benefit

           21  of, let's use as an example, Section 36, which would be

           22  a school land section.

           23            If the Section 36 had already been awarded to

           24  a railroad as part of the railroad's land grant support

           25  system, which is how the railroads were funded coming
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            1  across the western U.S., then obviously Arizona

            2  wouldn't get it upon statehood because the railroad

            3  already had it.  So Arizona would then be entitled to

            4  pick another section somewhere else in the state to

            5  compensate for not getting that one Section 36.

            6            I went through all of the in lieu lists,

            7  which are in the General Land Office records, and I

            8  looked to see if Arizona claimed any in lieu selections

            9  for the land that it would have lost if the Salt River

           10  had been navigable and a Federal patent had been issued

           11  that included that river portion.  I hope I'm being

           12  clear here.

           13      Q.    No, I'm following you.  I just -- I can

           14  maybe -- because I'm trying to make sure I understand

           15  your conclusion here.

           16            So your basis for the in lieu selection was

           17  based on the school sections in place for 2, 16, 32 and

           18  36; not on more general lands, which would be sovereign

           19  lands, which would be what we call public trust lands

           20  that Arizona got as its sovereignty at statehood; is

           21  that correct?

           22      A.    Yes, but I did look to see whether Arizona

           23  claimed any land by virtue of the fact that Federal

           24  patents, in 200 cases at least, roughly, included the

           25  bed and the banks of the river.  And I found no
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            1  indication that Arizona was claiming in lieu lands for

            2  those particular pieces of property.

            3      Q.    The Enabling Act governs the in lieu

            4  selection of the school sections in place, but doesn't

            5  govern public trust or sovereign lands; would you agree

            6  with that?

            7      A.    I don't know the legal answer to that

            8  question.

            9      Q.    Okay.

           10

           11             EXAMINATION BY COMMISSIONER ALLEN

           12                 COMMISSIONER ALLEN:  I have a question.

           13  If an in lieu selection covered the Salt River and the

           14  Salt River was navigable, hypothetically, then the

           15  State would have had the option of taking additional

           16  lands, because it would have already had control of the

           17  navigable stream; is that the case?

           18                 THE WITNESS:  Let me see if I can

           19  provide a hypothetical situation that I think would

           20  meet your -- say a navigable river went through

           21  Section 36.

           22                 COMMISSIONER ALLEN:  Right.

           23                 THE WITNESS:  And the State was already

           24  given Section 36.

           25                 COMMISSIONER ALLEN:  Right.
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            1                 THE WITNESS:  But there was already a

            2  certain amount of acreage that was covered by the

            3  river.  My understanding is that the State -- that,

            4  therefore, the State was getting that property

            5  basically twice.

            6                 COMMISSIONER ALLEN:  Correct.

            7                 THE WITNESS:  And so my understanding of

            8  the way it would work is that the State would then be

            9  able to select land elsewhere --

           10                 COMMISSIONER ALLEN:  That was my

           11  question.

           12                 THE WITNESS:  -- based on how much the

           13  river covered.

           14                 COMMISSIONER ALLEN:  Right.

           15                 THE WITNESS:  Yeah.

           16                 Oh, and, Commissioner Allen, I never saw

           17  any indication that the State did that in reference to

           18  the Salt River.

           19                 COMMISSIONER ALLEN:  Or any other river.

           20                 THE WITNESS:  Okay.

           21

           22               CROSS-EXAMINATION (CONTINUED)

           23  BY MS. HACHTEL:

           24      Q.    In your Lower Salt report, Chapter 3, you

           25  discuss government agency reports.  Those reports
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            1  overall focus on water issues involving irrigation,

            2  flood control, and hydroelectric power; would you agree

            3  with that?

            4      A.    I believe that's correct.

            5      Q.    Would you agree that Federal officials who

            6  wrote about the Salt River prior to Arizona's statehood

            7  were primarily focused on reclamation efforts of the

            8  river?

            9      A.    That was certainly one big piece of it, yes.

           10      Q.    What would be another piece?

           11      A.    The Geological Survey did studies of the

           12  flood flows of the river.  And, again, I mentioned

           13  earlier during my direct testimony, I did not try to

           14  interpret, you know, the cfs measurements and that type

           15  of thing.  But I did refer to and I believe I quoted

           16  some of the Geological Survey's textual comments about

           17  the nature of the Salt River, meaning that it flooded

           18  frequently and at other times had very little water,

           19  that type of thing.

           20      Q.    Certainly their focus wasn't on using the

           21  river for navigation, right?

           22      A.    I saw no indication in any Federal records

           23  that any Federal agencies were examining the river for

           24  navigability, which would have included the Corps of

           25  Engineers; and I did not see anything in Corps records
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            1  where they were addressing navigability, which the

            2  Corps did all over the United States on other rivers.

            3      Q.    Did you have something on the Corps in your

            4  report on the Lower Salt?

            5      A.    No, I didn't.

            6      Q.    On Page 247 of your Lower Salt report, and

            7  there's a similar provision in Upper Salt, I just have

            8  a question on some language you have included.

            9      A.    Which page, again?

           10      Q.    247 of Lower Salt and 145 of the Upper Salt.

           11      A.    247 being the section on the Colorado River?

           12      Q.    Let's see.

           13      A.    You're talking about the Lower Salt now?

           14      Q.    Maybe I have a wrong -- let me just

           15  double-check.

           16      A.    247 on the Lower Salt is a summary conclusion

           17  relating to --

           18      Q.    Yes, it's a summary of Chapter 6, you're

           19  correct.

           20      A.    About the Colorado River.

           21      Q.    Yes, you're correct.

           22            My question on that, the language in that

           23  paragraph, the third sentence says, "A dependable and

           24  reliable draft of two feet could not be had in a river

           25  that was sometimes only a few inches deep, although at


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3859


            1  flood stage, the Salt could contain very deep water."

            2            First, can you tell me where on the river

            3  that it was only a few inches deep?

            4      A.    This was just a general summary of the

            5  historical parties who had described the river over a

            6  long period of time.  So I wasn't attempting to be

            7  specific here.  I was referring to, for example, the

            8  Ingalls brothers talking about not being too deep to

            9  wade across.  Also, I was trying to incorporate

           10  comments that had been made in the Federal Government

           11  reports, also the visual observations and photographs.

           12            So this particular section shouldn't be

           13  interpreted as something that was intended to have a

           14  specific reference.  It's a summary of everything that

           15  preceded this particular page.

           16      Q.    Let me follow up on that, though.  Based then

           17  on the totality and what you said about the Ingalls

           18  survey, are you interpreting a comment that the river

           19  was shallow, that that would equate to being the river

           20  was a few inches deep?

           21      A.    No, that's just my statement and also, again,

           22  the visual observations from the photographs.  In

           23  particular, I think if you look at the photograph on

           24  the cover of the report, which is the buggy crossing

           25  the river right near Tempe Butte, it's pretty obvious
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            1  in that photograph, which is dated 1875, which is

            2  before a lot of the diversions, that the buggy is

            3  standing in water that is only a few inches deep.

            4            So, again, this was just intended to be a

            5  broad summary; not to -- I would have included, you

            6  know -- in the main body of the report, I would have

            7  included a footnote citation for that; but the purpose

            8  of this page was not to single out particular

            9  documents.  It was just a summary of inclusion.

           10      Q.    Likewise, I have to ask, when you included "a

           11  reliable draft of two feet," I was wondering if your

           12  inclusion of "two feet" was significant for some

           13  reason, as far as for navigability?

           14      A.    I think the "two feet" came mostly from the

           15  discussion of the Ives steamboat and the other Colorado

           16  River, the Wheeler boat, and John Wesley Powell's

           17  dories.  But particularly the Ives steamboat and then

           18  the other steamboats that went up and down the Colorado

           19  River, they drew typically more than a few inches, up

           20  to -- I think Ives was 2 feet, so that's where that

           21  came from.

           22      Q.    Okay.  You don't have a depth requirement for

           23  navigability based on the historical research that

           24  you've conducted, do you?

           25      A.    No.  The navigability, the depth requirement,
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            1  would have been up to the individual historical parties

            2  to determine whether they could navigate it on a

            3  reliable basis and enough to be able to make a living

            4  using it, which they obviously did not on a regular and

            5  reliable basis.

            6      Q.    On Page 145 of your Upper Salt report.

            7      A.    Yes, this --

            8      Q.    That's not the -- let me see.  That can't be

            9  right, because that's a photo.

           10      A.    145 is the Summary and Conclusion again.

           11      Q.    Okay.  Hold on.  I'm in the wrong report.

           12  One second.

           13            Yes, it's the Summary and Conclusion to

           14  Chapter 5.

           15      A.    Right.

           16      Q.    The question I had is, I think it's about the

           17  fifth sentence town.  It begins with "Furthermore."

           18            It says "Furthermore, the upper Salt River's

           19  shifting nature made its course undependable as well as

           20  dangerous."

           21      A.    Yes, I see that.

           22      Q.    And I was wondering what the basis of your

           23  conclusion there for the Upper Salt's shifting nature,

           24  if you can tell me where the support for that is in

           25  your report.
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            1      A.    Again, this was only intended as a general

            2  statement.  There is, I think in some of the

            3  photographs, the historical photographs we looked at,

            4  there was a lot of evidence of shifting channels

            5  before Roosevelt flooded down near where the confluence

            6  of the Salt and Tonto Creek are.  And this report

            7  covered all the way down as far as Granite Reef Dam as

            8  well, so not so much in the canyon below Roosevelt, but

            9  closer to Granite Reef Dam.  That would be my reference

           10  there.

           11      Q.    Okay, because I was wondering -- my

           12  understanding is a large part of the Upper Salt's

           13  contained within canyon, so I was wondering where that

           14  came from, but thank you for clarifying that.

           15      A.    Yeah, not in the canyon.

           16      Q.    In your Lower Salt report, you also mention

           17  that the river frequently sank beneath its bed, leaving

           18  a dry channel for miles.  I'm on Page 2 of your Lower

           19  Salt report.  I wanted to find out what the basis for

           20  that is.

           21      A.    Like the Conclusion, the Executive Summary is

           22  intended to basically encompass the entire report, and

           23  what I'm saying here is that at least some of the

           24  historical parties made reference to the fact that the

           25  bed was dry for long stretches.
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            1            A good example might be one of the --

            2  although I don't have it in my report, might be one of

            3  those 25 newspaper articles that we discussed yesterday

            4  where the -- I can't remember the two guys' names, but

            5  they built a boat and took it over to the Salt River

            6  and got maybe about a half a mile and then were looking

            7  downstream and were looking at nothing but dust and

            8  sand for many miles.

            9            So, again, the Executive Summary is not

           10  intended to be specific.  It's just supposed to be a

           11  general reference to what follows in the main body of

           12  the report.

           13      Q.    So can you point to me within the main body

           14  where the support is for that conclusion, or is it just

           15  a general statement based on everything?

           16      A.    It's a general statement based on

           17  everything.

           18      Q.    And do you know if that condition of the

           19  river that you're mentioning was in the ordinary and

           20  natural condition of the river?

           21      A.    Not the way I understand ordinary and natural

           22  from the PPL Montana case or the Winkleman case.  Most

           23  likely, the -- most of what I discuss in my report is

           24  after the Swilling Ditch and other diversion dams were

           25  put in place.
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            1             EXAMINATION BY COMMISSIONER ALLEN

            2                 COMMISSIONER ALLEN:  Question.

            3                 It's my understanding that the river was

            4  perennial prior to 1865?

            5                 THE WITNESS:  It was what?

            6                 COMMISSIONER ALLEN:  Perennial.

            7                 THE WITNESS:  Oh, perennial, yes.

            8                 COMMISSIONER ALLEN:  That it had flow

            9  down it all of the time?

           10                 THE WITNESS:  I've seen reference to

           11  that in some documents.  I did not go pre-1865.  So I

           12  don't know, you know, the answer to that particular

           13  question.

           14

           15               CROSS-EXAMINATION (CONTINUED)

           16  BY MS. HACHTEL:

           17      Q.    I'm on Page 38 of your Lower Salt report.

           18  The third sentence in the paragraph states "Water

           19  diverted from the river to serve farmlands, of course,

           20  could deplete supplies necessary to maintain

           21  navigability, but other historical documentary evidence

           22  to be discussed later in this report indicates that no

           23  objections were made to such diversions."

           24            My question is, did you see any document in

           25  your historical research that stated how much water
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            1  needed to be left in the river for navigation?

            2      A.    How much water --

            3      Q.    Would need to be left in the river in order

            4  for it to be used for navigation, as opposed to, as

            5  that sentence discusses, the substantial depletions for

            6  farmland, which took water away for that purpose?

            7      A.    There were never any discussions about how

            8  much water needed to be left for navigation, and I

            9  think that's the point; that nobody objected.  And

           10  there were -- as I indicated, I believe during my

           11  direct testimony, there certainly were a lot of

           12  objections to the method of financing for the Salt

           13  River Project, and those were -- you know, a whole lot

           14  of public meetings were carried out and there were a

           15  lot of discussions and a lot of angst over, you know,

           16  how much would be paid for it.  It was heavily

           17  discussed.  And in contrast, there was no discussion

           18  about, you know, how irrigation systems or Roosevelt

           19  Dam or diversion dams would adversely affect

           20  navigation.

           21            And my conclusion is, is that there were no

           22  discussions because nobody thought it was going to

           23  affect navigability, and, therefore, it didn't warrant

           24  any discussion.

           25      Q.    And the focus of the Salt River Valley


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3866


            1  residents at that time was trying to secure Federal

            2  funding for the building of the reservoir, correct?

            3      A.    That's correct.

            4      Q.    I want to have a discussion a little bit on

            5  the Chapter 3 of your Lower Salt report, on the Federal

            6  agency reports section.

            7      A.    Okay.  Could you tell me what page that

            8  starts on?

            9      Q.    Sure.  It starts on Page 118.

           10      A.    I'm sorry?

           11      Q.    Starts on Page 118.

           12      A.    118?

           13      Q.    Uh-huh, of your Lower Salt report.

           14      A.    Okay.

           15      Q.    I don't want to go through all of these,

           16  since you and I had just previously discussed that the

           17  focus of these reports is rather limited.  I did want

           18  to ask you about the lower -- let's see, Page -- let me

           19  find the right page.

           20            The U.S. Geological Survey Annual Reports

           21  that your discussion starts on Page 119.

           22      A.    Okay.

           23      Q.    That report looks like it was not just

           24  limited to a discussion of the Salt River; is that

           25  correct?
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            1      A.    That's correct.

            2      Q.    And the purpose was to discuss the

            3  reclamation of arid lands in the West; is that correct,

            4  generally, without going through the report?

            5      A.    I don't think it specifically addressed

            6  navigation.  I don't remember the rest of the report

            7  beyond what I've quoted on Page 120; but I think my

            8  recollection is, is that there were general statements,

            9  like the one that I present here, in many of these

           10  Annual Reports that included not only the Salt, but

           11  also the Gila, and maybe some other western streams as

           12  well, about what the general characteristics of all

           13  those streams were like.

           14            And then in many of the Annual Reports, then

           15  they went into the more technical and hydrological

           16  aspects of discussing how much flood flows there were

           17  at certain times of year and how low the river would be

           18  at other times of year, and there would be tables and,

           19  again, information that I did not attempt to analyze.

           20  I looked at the general statements such as the one you

           21  see on Page 120.

           22      Q.    And Powell's observation or characterization

           23  of the Salt was not based on the ordinary and natural

           24  condition, correct?

           25      A.    This report was published in 1891, so it
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            1  would not have been the ordinary and natural condition.

            2            If I could add one more thing to that,

            3  though?

            4      Q.    Certainly.

            5      A.    This was a general statement, and let's look

            6  at the block quote just for a moment here.

            7            "In this basin are found rivers most

            8  difficult and dangerous to examine and control,"

            9  meaning he's talking about the Gila Basin, including

           10  the Salt here, "differing in character and habit from

           11  those of the North as widely as in geographic position.

           12  In place of the regularly recurring annual floods of

           13  spring and early summer, so strongly marked on the

           14  discharge diagrams of other basins, these rivers show

           15  conditions almost the reverse, being at that season at

           16  their very lowest stages - even dry - and rising in

           17  sudden floods at the beginning of and during the

           18  winter.  These floods are of the most destructive and

           19  violent character; the rate at which the water rises

           20  and increases in amount is astonishingly rapid,

           21  although the volume is not always very great....  From

           22  this it will be recognized that the onset of such a

           23  flood is terrific.  Coming without warning, it catches

           24  up logs and bowlders [sic] in the bed, undermines the

           25  banks, and tearing out trees and cutting sand-bars, is
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            1  loaded with this mass of sand, gravel, and driftwood -

            2  most formidable weapons [of] destruction."

            3            And while this was published in 1891, I think

            4  Powell's commentary is a general one that characterizes

            5  these rivers as they would have been in their ordinary

            6  and natural condition, in addition to what they were

            7  like in 1891.

            8      Q.    But he -- you don't know if his observations

            9  or this discussion is as of 1860 or before Swilling in

           10  1865, do you?

           11      A.    No, but I think he's making it clear that

           12  this is a general statement that would be applicable

           13  over a long period of time.

           14      Q.    To many western rivers.  Was he -- where was

           15  Powell from?

           16      A.    I don't know.

           17                 CHAIRMAN NOBLE:  Laurie, would now be a

           18  good time to take a break?

           19                 MS. HACHTEL:  It would be perfect.

           20  Thank you.

           21                 CHAIRMAN NOBLE:  Okay, let's take 15,

           22  10:30.

           23                 (A recess was taken from 10:14 a.m. to

           24  10:32 a.m.)

           25                 CHAIRMAN NOBLE:  Dr. Littlefield, are we
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            1  ready?

            2                 THE WITNESS:  I'm ready.

            3                 CHAIRMAN NOBLE:  Laurie?

            4                 MS. HACHTEL:  Mr. Chairman.

            5                 CHAIRMAN NOBLE:  Please proceed.

            6  BY MS. HACHTEL:

            7      Q.    Dr. Littlefield, can you turn to Page 128 of

            8  your Lower Salt report, please?

            9      A.    Okay, I'm there.

           10      Q.    The second to the last sentence says "Not

           11  only were these characteristics atypical of a navigable

           12  body of water, but so too were the presence of many

           13  diversion dams along the Salt River."

           14            And the language that it's referring to is

           15  the discussion in the previous several sentences about

           16  irregular flow and floods; is that correct?

           17      A.    Correct.

           18      Q.    Can you tell me, based on that sentence that

           19  I had read to you from your report, what

           20  characteristics would be typical of a navigable body of

           21  water then?

           22      A.    Again, I go back to the historical parties

           23  would have identified a navigable body of water if they

           24  believed the Salt River to be navigable, and what their

           25  characteristics would have been would have been up to
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            1  them and I guess would depend on what they wanted to

            2  use the river for in terms of transport; but they

            3  didn't, so...

            4      Q.    So these descriptions of the flow and the

            5  floods and the navigability was focused on its use for

            6  irrigation?

            7      A.    Well, the sentence you quoted talks about two

            8  things.  One is the previous quote, where Davis said

            9  the streams of this country, meaning Arizona, were

           10  extremely irregular in character, fluctuating at times

           11  with great rapidity, floods coming down without

           12  warning, and disappearing in the course of a few hours.

           13            And then the other part relates to the

           14  irrigation dams.  That's the second part of the

           15  sentence.

           16      Q.    And the particular document that we're

           17  quoting and referring to was Water Supply Paper No. 2,

           18  which is entitled "Irrigation Near Phoenix in 1897,"

           19  correct?

           20      A.    Correct.

           21      Q.    The diversion dams that existed on the Salt

           22  River were more or less -- this is prior to

           23  Roosevelt. -- were more or less temporary in nature;

           24  would you agree?

           25      A.    My understanding is that they were temporary,
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            1  and when there were floods, they washed out and they

            2  had to be rebuilt.

            3      Q.    Was that -- and I think I read somewhere in

            4  your report that someone had described them as hastily

            5  built.  Did they build those brush and rock dams that

            6  were temporary in nature because they were cheaper to

            7  build, so they could begin irrigating right away?

            8      A.    I don't have the precise answer.  I can give

            9  you an educated guess, just based on my work on water

           10  diversions throughout the West.

           11            They were quick and easy to put up.  They did

           12  not require a lot of labor on the part of the people

           13  who were going to benefit by them.  I think the focus

           14  was get them up as quickly as you can.  They also

           15  accommodated -- because they would wash out, the

           16  replacements would accommodate any shift in the

           17  channel, because there might have to be a new head

           18  somewhere else.

           19            So I think the Arizona Canal actually had a

           20  wood diversion dam, but that washed out periodically

           21  too as well.

           22      Q.    In your Lower Salt report, on Page 158,

           23  carrying onto 159, in the last full paragraph that

           24  starts on 158, you have a description of canals that

           25  were in existence prior to Roosevelt Dam going in.
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            1      A.    Yes.

            2      Q.    Fair to say there's, I think, 10 canals

            3  listed here, starting with Swilling Ditch in 1867?

            4      A.    Correct.  And this information is from the

            5  Salt River Project Final History to 1916, which is from

            6  the records of the Bureau of Reclamation at the

            7  National Archives branch in Denver.

            8      Q.    Do you know in your research how much water

            9  was taken out of the river by these 10 different

           10  diversion canals?

           11      A.    You mean individually or cumulatively?

           12      Q.    How about -- we can go into individually, if

           13  you have that.  If you have a total, if that's all you

           14  have, I'll take that too.  I'll take both, if I can get

           15  it, but...

           16      A.    Well, I can't give you both.

           17            My understanding is, by the time that these

           18  were all built, they took virtually all the water out

           19  of the river at times, depending on how much water was

           20  available coming down.  I can't break it out by canal,

           21  though.

           22      Q.    No problem.  I just wondered.  If you had

           23  that information, I'd take it.

           24            On Page 161 of your Lower Salt report.  Tell

           25  me when you're on the page.
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            1      A.    Okay, I'm there.

            2      Q.    The large block quote you have from --

            3      A.    Yes.

            4      Q.    These are U.S. Department of Agriculture

            5  records, from Thomas Dean [sic].  The second sentence

            6  of that block quote says "The level of standing

            7  water and its character have no doubt been much

            8  changed during the years in which irrigation has

            9  been practiced.  Little is known of the condition

           10  existing before irrigation except that the water was

           11  deeper now [sic]."

           12            My understanding, that Dean is -- or Means,

           13  excuse me, is --

           14      A.    "Deeper than now."

           15      Q.    It's noting that the irrigation diversions

           16  have affected the depth of the river?

           17      A.    That's what he's saying.

           18      Q.    Can you turn to Page 178 of your Lower Salt

           19  report, please?

           20      A.    The photographs?

           21      Q.    Yes.

           22      A.    Yes.

           23      Q.    In particular, Figure 59, which is a picture

           24  of Hayden's Ferry on January 15th, 1901.  I was

           25  wondering if you knew or researched what the flow of
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            1  the river was at that point on that date?

            2      A.    No.  I'm not a hydrologist, and I wouldn't

            3  have any way of knowing that information.

            4      Q.    In your report you discuss the construction

            5  of Roosevelt Dam, and there's a discussion about moving

            6  freight and people from Phoenix to the construction

            7  site.  Does that sound correct?

            8      A.    Yes.

            9      Q.    And that would -- if the river was used to

           10  transport those people or goods to the construction

           11  site, that would be upstream; is that correct?

           12      A.    To carry things from Phoenix to Roosevelt?

           13      Q.    Correct.

           14      A.    Yeah, that would be upstream.

           15      Q.    And do you know how much water was being

           16  taken out of the river in around 1900?

           17      A.    At what point?

           18      Q.    At down over in the Salt River Valley.

           19      A.    No, I don't.

           20      Q.    And is it your opinion, based on the

           21  historical research, that all the markets for goods

           22  that people on the Salt River would have gone to or

           23  sold goods at were all located, the markets, were all

           24  located on the river, adjacent to the river?

           25      A.    I'm not sure I understand your question.
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            1      Q.    I think in your direct testimony you had

            2  discussed that markets for goods were located along the

            3  river; and my question to you is, was that true of all

            4  markets for goods from the Salt River Valley?

            5      A.    Oh, no, certainly not.  There were certainly

            6  market for goods that lay away from the Salt River

            7  Valley; for example, the mining communities and so

            8  forth.

            9      Q.    So in those particular instances, a road

           10  would have been necessary to get to that market?

           11      A.    You're talking about the Apache Trail?

           12      Q.    Just any -- not necessarily just the Apache

           13  Trail; but if there's a market that's not along the

           14  bank or adjacent to the river, in order to get to that

           15  market, you're still going to need to utilize a road of

           16  some nature to get to that?

           17      A.    A road or a railroad, yes.

           18      Q.    And do you know when the first newspaper was

           19  established in Phoenix?

           20      A.    No, I don't.

           21      Q.    And then yesterday, in the discussion of the

           22  25 historical accounts, the Thorpe and Crawford account

           23  and I believe it's Scott account, 1919, I think you had

           24  testified that they floated on releases from Roosevelt,

           25  not the natural flows.  Does that sound familiar?
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            1      A.    Which accounts, again?

            2      Q.    The Thorpe and Crawford and I believe -- I

            3  don't know which number it is.  Here it is.  I don't

            4  know if it's Ensign and Scott.  I don't know -- I

            5  didn't mark where they were within this.  But I guess

            6  my question is, in your testimony that I remember

            7  yesterday, when you discussed that they were floating

            8  on releases from Roosevelt and not the natural flows, I

            9  was wondering if you could tell me if you had looked at

           10  records of what the releases were at that point?

           11      A.    No, I have not.

           12            And I don't think I testified that they were

           13  floating on the releases.  I just testified that they

           14  were floating on the river, and I don't know whether

           15  they were releases or whether the reservoir was just

           16  passing through the river or -- but as far as it being

           17  specifically from releases, I don't know.

           18      Q.    Okay.  And did you include all photos of

           19  boating that you came across in your research that

           20  pertained to the Salt River?

           21      A.    Yes.

           22      Q.    And yesterday I had asked you if you had seen

           23  the river, and you had -- it sounded like you had at

           24  least viewed it by car.  Did you also view the river on

           25  the ground?  Did you get out and actually -- I don't
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            1  want to use the word survey, but look at the river on

            2  the ground, other than just by car?

            3      A.    I did at Granite Reef Dam.  Mr. McGinnis took

            4  me up there, I think it was back in the 1990s, just to

            5  show Granite Reef Dam to me.  Other than that, my

            6  familiarity with viewing the river was driving adjacent

            7  to it, down the Apache Trail; and then, as I said, I

            8  also was provided with a helicopter tour, which went up

            9  into -- above Roosevelt Lake and the Tonto Basin and

           10  then back down through the canyon and all the way down

           11  to the Salt's confluence with the Gila.

           12      Q.    Yesterday, in your direct, when you were

           13  going through the 25 historical accounts, and I'm

           14  just -- I want to understand a little bit more about

           15  your conclusions with boosterism, and so I'm going to

           16  use from yesterday -- let's just use under -- do you

           17  have the -- oh, good, you do.

           18      A.    Yes, I do.

           19      Q.    The exhibit from yesterday.

           20                 MS. HACHTEL:  I don't remember, Mark,

           21  what the --

           22                 MR. MCGINNIS:  C048, I believe.

           23                 MS. HACHTEL:  Thank you.

           24  BY MS. HACHTEL:

           25      Q.    And let's just focus on the first historical
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            1  account, which is that 5 tons of wheat account.

            2      A.    This is under Tab 1?

            3      Q.    Yes, please.

            4            My question, and, like I said, I want to talk

            5  to you a little bit just generally about boosterism,

            6  and I think you had testified yesterday that there was

            7  some places of boosterism in this article; is that

            8  correct?

            9      A.    Yes.

           10      Q.    If an article contains boosterism, does that

           11  mean that overall the entire article is untrue?

           12      A.    No, not at all.

           13      Q.    Okay.

           14      A.    It just simply means -- well, the -- at the

           15  very top, the portion dealing with the Salt River, the

           16  way I read it, this is quoting:  "Salt River is

           17  navigable for small craft as, last week," so-and-so and

           18  so-and-so "brought five tons of wheat, in a flat boat,

           19  from Hayden's Ferry, down the river to the mouth of

           20  Swilling canal and thence down the canal to," I guess

           21  it's Hellings & Company's mill.

           22            The way I read that is, hurrah, isn't it

           23  great it's navigable.  And, you know, I don't think it

           24  was intended to mean that they had made a conclusive --

           25  reached a conclusion that it really was navigable.  I
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            1  think this is more intended in sort of as a hopeful

            2  note, you know, that, you know, maybe this is navigable

            3  and, you know, isn't that great that it might be.

            4  That's the way I read it.

            5      Q.    Let me ask you on that, the fact contained in

            6  that paragraph that there was a small craft that

            7  carried 5 tons of wheat, would that, in your opinion,

            8  be a fact that would be true?  Forget that it may have

            9  a connotation of somebody saying I think the river's

           10  navigable or not navigable.  When you're looking at an

           11  article such as this and you see a reference there's a

           12  craft, 5 tons of wheat, do you say -- or in your

           13  analysis as a historian, say, okay, that fact may be

           14  true; that's not -- or that's boosterism?

           15      A.    I think both.  As I indicated in my direct

           16  testimony, I would want to try and verify the accuracy

           17  of this statement by, for example, another newspaper

           18  article or some other historical document, which I did

           19  not see anywhere.

           20            But, on the other hand, I wouldn't have any

           21  reason to not believe that at least some wheat was

           22  brought down.  I might tend to question whether there

           23  was really 5 tons.  It might very well have been a

           24  significant amount of wheat.  But these types of news

           25  stories typically would exaggerate, for the purpose of
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            1  thrilling the readership.  So they might have just

            2  simply -- if the author of the article had been out

            3  there and seen it, they might have looked at it and

            4  eyeballed it and said, "Wow, that's a lot of wheat.  It

            5  looks like it could be 5 tons."  Well, it might have

            6  been 1 ton or it might have been more than 5 tons.

            7  But, again, I would try and confirm it, but I would

            8  also tend to believe that this did happen.

            9                 MS. HACHTEL:  And I hate to get

           10  anybody's hopes up, but I just want to confer with my

           11  co-counsel, and I may be finished.

           12                 THE WITNESS:  Okay.

           13                 (A brief recess was taken.)

           14                 MS. HACHTEL:  I guess I have just a few

           15  more.  Mr. Chair is saying a silent prayer.

           16                 CHAIRMAN NOBLE:  No, we're happy.

           17                 MR. SLADE:  Each question is ten parts.

           18                 CHAIRMAN NOBLE:  You gave them to her

           19  handwritten.

           20                 MS. HACHTEL:  Be glad I'm doing it and

           21  not Eddie.

           22  BY MS. HACHTEL:

           23      Q.    Dr. Littlefield, there was discussion when

           24  Mr. Burtell testified about the need to transport goods

           25  up and down the Salt to supply towns and mines in the
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            1  Upper Salt area.  Have you read or seen anything about

            2  this need in your research?

            3      A.    No.

            4      Q.    And do you know --

            5      A.    Oh, let me qualify that; other than the

            6  materials that have been submitted by the Land

            7  Department and other parties to this proceeding.

            8      Q.    And do you know how mail was transported

            9  around the Salt River Valley?

           10      A.    I assume that it was similar to how mail was

           11  transported in other parts of the West; typically, by

           12  horseback or stage.

           13      Q.    And yesterday in the discussion of the 25

           14  historical accounts, did you do anything additional to

           15  research Day brothers' accounts?

           16      A.    Other than what's in those?

           17      Q.    Yes.

           18      A.    I believe I cited at least one of the Day

           19  brothers accounts in my own report; but beyond what's

           20  in my report and what was presented in the 25, I did

           21  not do any other work on the Day brothers.

           22      Q.    Are you aware there were four accounts of the

           23  Day brothers using the river?

           24      A.    I think that's what we went through

           25  yesterday.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3883


            1      Q.    Okay.

            2                 MS. HACHTEL:  I think that's it for me.

            3  Thank you, Dr. Littlefield.

            4                 THE WITNESS:  You're welcome.

            5                 CHAIRMAN NOBLE:  Thank you very much.

            6                 Who is next?

            7                 MR. HELM:  Me, maybe.

            8                 CHAIRMAN NOBLE:  Is there anyone else

            9  who wishes to question Dr. Littlefield besides

           10  Mr. Helm?

           11                 MS. HERR-CARDILLO:  No.

           12                 CHAIRMAN NOBLE:  Are you ready to begin?

           13                 MR. HELM:  Probably good to take your

           14  five-minute break and I can set up.

           15                 CHAIRMAN NOBLE:  Let's take a

           16  few-minutes break.  The Chair will be both arbitrary

           17  and capricious as to when we begin again.

           18                 (A recess was taken from 10:56 a.m. to

           19  11:05 a.m.)

           20                 CHAIRMAN NOBLE:  Let's go on the record,

           21  Greta [sic].

           22

           23                     CROSS-EXAMINATION

           24  BY MR. HELM:

           25      Q.    Good morning, Dr. Littlefield.
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            1      A.    Good morning, Mr. Helm.

            2      Q.    Once again we dance.  I think it's been five

            3  or six times, maybe.

            4      A.    I was going to suggest that we just take the

            5  last transcript and substitute it with today's date.

            6      Q.    We probably could do that if the Chairman

            7  would let us and some of my friends wouldn't say I'm

            8  ruining the record, because they may want to appeal.

            9      A.    Okay.

           10      Q.    So, regrettably, we're going to have to go

           11  through this, I guess, again.

           12      A.    Okay.

           13      Q.    And as usual, I'm going to do it the way

           14  you've done it every time; start with the notes I took

           15  from your direct and Laurie's cross.  After I've

           16  finished that, we'll go into the deeper thoughts that I

           17  had when I read your report and your declaration, okay?

           18      A.    Very well.

           19      Q.    Okay.  The first question that entered my

           20  mind on your direct, and I don't know whether you were

           21  here to hear it, but Mr. Burtell testified that he

           22  relied on your work.

           23      A.    I did hear.  I was here for Mr. Burtell's

           24  testimony, and I did hear him say that.

           25      Q.    Did you guys work together on any of this
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            1  stuff, or when he says he's relying on your report,

            2  it's not that he consulted with you; it's just that he

            3  read your reports and used them?

            4      A.    I don't know how he used my report, but we

            5  did not consult in any way.

            6      Q.    And to the extent that he's relying on your

            7  reports for things above the upper waterline of, oh,

            8  Lake Roosevelt, you didn't do any work up there, did

            9  you?

           10      A.    No, I did not.

           11      Q.    And so he was maybe misunderstanding what

           12  your report said, to the extent that it did --

           13      A.    I have no idea.  You would have to ask him.

           14      Q.    One of the questions you talked some more

           15  about the mapmaking process that takes place for

           16  surveyors?

           17      A.    Are you talking about the plats?

           18      Q.    Yeah.

           19      A.    Yes.

           20      Q.    When they go back to the office and they do

           21  their shtick.

           22      A.    Yes.

           23      Q.    About how long after they're out in the field

           24  do they make the maps up?

           25      A.    I don't know that information.
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            1      Q.    Okay.  So it could be two days, could be two

            2  months?

            3      A.    It could be.  I just don't know.

            4      Q.    Depends on how long, maybe, they're in the

            5  field; that might have something to do with it?

            6      A.    Typically, a surveyor who is surveying one

            7  township, I would say, not always, but frequently had a

            8  contract to do adjacent townships as well, so it may

            9  have been a while after they did one township, before

           10  they got back to do the map.

           11      Q.    Okay.  You also talked in surveys and

           12  resurveys about one bank meanders for Indian

           13  Reservations?

           14      A.    There was no instruction to meander for one

           15  bank for Indian Reservations.  I think what you're

           16  referring to is the Chilson special instructions

           17  letter.  But the manuals themselves did not provide

           18  that Indian Reservations should be meandered on one

           19  bank.

           20      Q.    Okay.

           21      A.    What you're referring to, I think, is the

           22  Chilson special instruction.

           23      Q.    Sure.

           24      A.    Yeah.

           25      Q.    But that's when the discussion took place in
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            1  your testimony.

            2      A.    Right, but there was no one bank requirement

            3  in the manuals themselves.

            4      Q.    Was there any requirement specifically to

            5  define Indian Reservations period?

            6      A.    No.

            7      Q.    In terms of the Chilson survey or the Salt

            8  River survey of the Indian Reservation, you yourself

            9  don't know specifically what the line is for that, do

           10  you?

           11      A.    Other than what I stated in my testimony, no.

           12      Q.    Did you ever read the Cal-Mat case?

           13      A.    No, I have not.

           14      Q.    You state that your -- or that surveys are

           15  persuasive evidence, I believe was the words you used?

           16      A.    I believe that that has been Court

           17  interpretations.  I don't have a specific case to cite

           18  for you, though.

           19      Q.    Okay.  So you believe that the terminology

           20  "persuasive evidence" is terminology that some Court

           21  used; it's not words that you specifically picked out

           22  to use yourself?

           23      A.    No, but I also believe it's persuasive

           24  testimony.

           25      Q.    Okay.  Give me your definition of persuasive
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            1  evidence.

            2      A.    That it's very strong, particularly because

            3  the surveyors were tasked to specifically identify

            4  navigable bodies of water, and there weren't too many

            5  other historical parties who were told identify a

            6  navigable body of water, in so many words.

            7      Q.    So in terms of your work, did you elevate the

            8  work of the surveyors to a higher level than some of

            9  the other things you looked at?

           10      A.    I think I say that in my report; that in my

           11  view, the surveyors, the field notes and the plats are

           12  very strong evidence, and I think I say that in my

           13  report as well.

           14      Q.    Have you ever seen any Court cases that might

           15  have taken a different position on surveyor evidence?

           16      A.    I'm not sure what you're asking about.

           17      Q.    Have you ever seen any Court cases that said

           18  it stinks?

           19      A.    I know there have been cases of fraudulent

           20  surveys, but there is no evidence that the ones in the

           21  Salt River area were part of that fraudulent situation.

           22      Q.    Okay.  But my question is, have you ever read

           23  any Court cases, i.e., Supreme Court cases -- I'll even

           24  narrow it down. -- that said we aren't going to really

           25  give a lot of heavy weight to the work of surveyors?
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            1      A.    No, I have not seen those cases.

            2      Q.    Now, you've said you've looked at thousands

            3  and thousands of documents.

            4      A.    That's correct.

            5      Q.    Of those thousands and thousands of

            6  documents, did any of them specifically state the Salt

            7  River is not navigable?

            8      A.    Well, the 1865 Territorial Legislature

            9  declared that the Colorado was the only navigable

           10  river; and then by implication, that would mean

           11  anything else in Arizona wasn't when it says --

           12      Q.    But that didn't state it, did it?

           13      A.    Not in so many words, but --

           14      Q.    That's what I want to know, specific words.

           15      A.    And then the --

           16      Q.    Have we got a document anywhere that said the

           17  river was not navigable?

           18      A.    No.  The Hurley v. Abbott and the Wormser

           19  cases both declared that the river was not navigable,

           20  and then the Solicitor's opinion that we have been

           21  discussing with Commissioner Allen also says that it's

           22  not navigable.

           23      Q.    Those two cases that you're talking about,

           24  that was by stipulation, wasn't it?  They didn't try

           25  the navigability of the river, did they?
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            1      A.    I believe it was a Court declaration.  I

            2  don't know otherwise what it was.

            3      Q.    Do you know the basis of the Court

            4  declaration?

            5      A.    No, I don't.

            6      Q.    Okay.  You have read Winkleman?

            7      A.    Yes, a long time ago, not recently.

            8      Q.    Do you remember that Winkleman says those two

            9  cases that you're talking about don't have anything to

           10  do with what we're here dealing with?

           11      A.    No, I don't know anything about that.

           12      Q.    Okay.  When you were talking to Laurie about

           13  the patents, you indicated that somewhere in the six or

           14  seven pages of maps that you did, there would be

           15  listings of patents that were before 1891; fair?

           16      A.    Yes, quite a few of them.

           17      Q.    Okay.  I don't want to do it right now, but

           18  over lunch, because I think I'm going to be here longer

           19  than that, could you take a look at those maps and

           20  identify for me the ones that are before 1891?

           21      A.    No, I can't, because those maps are such tiny

           22  print, that even if Mr. Heilman was to blow them up on

           23  the screen, they would be so pixelated that you can't

           24  see the dates.  But we do have tiff versions of the

           25  maps that I have, that I was speaking with both
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            1  Mr. McGinnis and Mr. Heilman, of providing those to

            2  Mr. McGinnis and Mr. Heilman, and I assume, you know,

            3  whenever the cross-exam is done, we can then show those

            4  maps in much more clarity.

            5      Q.    That would be fine, if Mark is agreeable to

            6  you providing us.  I just want to know what ones are.

            7  I can't read them either, and I'm blinder than you are,

            8  I suspect, because I have to wear these all the time,

            9  and I have had the operation, so...

           10      A.    Yeah.  No, we can provide those, and when

           11  they're blown up, you can very easily see the dates and

           12  the patent numbers and I believe the name of the

           13  individual as well and where they're located.

           14                 MR. MCGINNIS:  Sure.

           15                 MR. HELM:  You'll put that part of the

           16  record?

           17                 MR. MCGINNIS:  We can do that.

           18                 MR. HELM:  Is that all right, Mr. Chair?

           19                 CHAIRMAN NOBLE:  Yes.

           20                 MR. HELM:  Thank you.

           21  BY MR. HELM:

           22      Q.    You reviewed the Federal patents and the

           23  State patents, correct?

           24      A.    Correct.

           25      Q.    All the State patents are after the river was
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            1  completely diverted, correct?

            2      A.    And after statehood as well.

            3      Q.    Sure, sure.  And so their commentary is about

            4  a river that is not in its natural and ordinary

            5  condition, correct?

            6      A.    The State patent files themselves do not

            7  contain commentary, unlike the Federal patent files.

            8  The Federal patent files have all of the documents I

            9  described earlier, such as the affidavits and the

           10  application and so on and so forth.  The State patent

           11  files that I got from the State Land Department many,

           12  many years ago only contain the fact that the property

           13  was sold and who it was sold to and for how much.

           14      Q.    Okay.  Do you know of any law that prohibits

           15  the State from selling land that they've received from

           16  the Federal Government via patent?

           17      A.    No, I don't know anything about laws about

           18  that.

           19      Q.    You and Laurie talked about a bunch of

           20  documents that referred to the river as dry?

           21      A.    Correct.

           22      Q.    Okay.  When were those documents produced in

           23  terms of a date?  And I don't mean -- I don't need

           24  May 13th, 1842.  I would just like to have a sense that

           25  they were produced before or after the river was
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            1  diverted?

            2      A.    I think all of them were created after the

            3  river was diverted.

            4      Q.    Okay.  I've got a few questions on your 25

            5  review.

            6      A.    Okay.

            7      Q.    With respect to the 25 items that you

            8  reviewed, are there any in here that do not, in your

            9  opinion, contain some form of boosterism?

           10      A.    I couldn't say off the top of my head.

           11      Q.    Okay.

           12      A.    Probably some of them are not boosterism

           13  pieces, but it was the general nature of the press at

           14  the time to be highly booster-oriented.

           15      Q.    Okay.  So your general categorization of

           16  these 25 would be that to a greater or lesser extent,

           17  they all have some boosterism attached to it?

           18      A.    More than likely, and as I indicated during

           19  my cross earlier today, but simply because they might

           20  include boosterism doesn't necessarily mean that the

           21  event didn't occur.

           22      Q.    Sure.  You're not here telling us that these

           23  25 events didn't occur?

           24      A.    No, not at all.

           25      Q.    And you've testified about lots of newspaper
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            1  articles and things like that where they said, "I'm

            2  going to Yuma," but they didn't have any follow-up that

            3  said I got to Yuma?

            4      A.    Correct.  A large number of these 25 were

            5  prospective in nature, in the sense that the person who

            6  wrote the article said so-and-so plans to leave

            7  tomorrow; but then in many of the cases there was no

            8  follow-up newspaper report saying they actually left

            9  the next day and went on down the river.

           10      Q.    But that doesn't necessarily mean that they

           11  didn't do that?

           12      A.    That's correct.

           13      Q.    And you don't know whether they did it or

           14  not?

           15      A.    That's right.

           16      Q.    Are there any of the trips in the 25 that you

           17  absolutely believe didn't occur?

           18      A.    No.

           19            Well, let me qualify that.  Of the ones that

           20  were reporting after the fact, I'm not questioning that

           21  they didn't occur.  The ones that were saying that they

           22  may occur, we have no way of knowing whether they did

           23  or not; but some probably did.  Maybe most did.

           24      Q.    Some did, some didn't?

           25      A.    Correct.
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            1      Q.    You just don't have any evidence one way or

            2  another?

            3      A.    Right.

            4      Q.    In the course of that discussion -- and

            5  you're going to have to pronounce it for.

            6  Historiography?

            7      A.    Historiography.

            8      Q.    Historiography, all right.  And that's

            9  horrible, because I have an undergraduate degree in

           10  history, but I never took that course.

           11            You're aware that the State had credentialed

           12  historians working for it in its preparation for these

           13  matters?

           14      A.    I don't know who the State used in -- you're

           15  talking about these 25 articles?

           16      Q.    And generally the history of the Salt River,

           17  in general.

           18      A.    Only what I've heard Mr. Fuller testify to,

           19  which that there were other people.  I believe his

           20  testimony was that there were other people in the State

           21  Land Department that did certain aspects of research

           22  for him.

           23      Q.    If they had fellows with Master's degree and

           24  Doctor's degree in history, would you expect those

           25  persons to have been aware of the historiography of
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            1  these items?

            2      A.    The historiography really doesn't apply to

            3  these newspapers.  The term "historiography," as I've

            4  explained earlier, is the study of how history is

            5  studied, meaning how do people of different generations

            6  research history and write it and interpret it.

            7            So I don't think it really applies to these

            8  newspaper articles.

            9      Q.    Okay.  But a pretty common course that you

           10  take in your Ph.D. or Master's degree work?

           11      A.    It's part of it, yes.

           12      Q.    And you would expect anybody who had a Ph.D.

           13  or a Master's degree in history to have taken that kind

           14  of course?

           15      A.    I would assume they probably have, yes.

           16      Q.    And so, therefore, they're educated better

           17  than the rest of us bears in that kind of stuff, right?

           18      A.    This is pure speculation.  I have no idea who

           19  these people were or what their educational background

           20  is.

           21      Q.    But as a general rule, they would take those

           22  courses?

           23      A.    Again, I don't know, depending on the school.

           24  I know from personal experience, having attended two

           25  different colleges for graduate work, that the approach


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3897


            1  to how one earns a Ph.D. differs considerably from

            2  University to University.  So what they studied and how

            3  they studied it would all depend on the individual and

            4  where they went to school.

            5      Q.    Referring you to Item 6 in this collection.

            6      A.    Tab Number 6?

            7      Q.    Yeah.  It's the Yuma or Bust thing.

            8      A.    Okay.

            9      Q.    It's -- this is a ha-ha article, right, a

           10  clear boosterism-type article?

           11      A.    Well, I don't really think this is

           12  boosterism.  It's not really, you know, promoting the

           13  community.  It's really sort of more of a lighthearted

           14  entertainment article.

           15      Q.    And it's not in its context in the sense that

           16  we don't know whether they were, for example, pulling a

           17  boat across the sand bar when they were seen by whoever

           18  the person was making the comment or if they were

           19  landing their boat to get out of it and set up camp for

           20  the day, that sort of stuff, correct?

           21      A.    Well, it does say that they were pulling

           22  their boat and apparently as happy, question mark, as

           23  mud turtles.

           24      Q.    Yeah.  Well, that could have been because

           25  they were done for the day, right?
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            1      A.    I don't interpret the article that way.

            2      Q.    We don't have the context for what they were

            3  doing, do we?

            4      A.    We don't have more information than what's

            5  presented in the article.

            6      Q.    Right.

            7            Now, they're talking about water up to their

            8  knees, right?

            9      A.    Yes.

           10      Q.    Okay.  And we don't know how tall they were,

           11  but we know how tall you are.  About how tall are you?

           12      A.    About 6 feet.

           13      Q.    And how far are your knees from the floor?

           14      A.    I don't know.

           15      Q.    Two feet?

           16      A.    A couple of feet, maybe.

           17      Q.    Okay.  So could we guess that maybe the water

           18  was a couple of feet deep where they were pulling the

           19  boat?

           20      A.    That's what it says; that they were wading in

           21  water up to their knees.

           22      Q.    You reviewed a bunch of photos, including

           23  some taken from Tempe Butte and places like that, in

           24  your work?

           25      A.    Are you talking about my direct testimony?
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            1      Q.    Yeah.

            2      A.    Yeah, and they're in my report as well.

            3      Q.    Sure.  And my only point is, is it fair to

            4  characterize all those photos as not showing the river

            5  in its ordinary and natural condition?

            6      A.    My recollection is that all of those

            7  photographs were taken after there were diversion

            8  structures on the river, so they would have been taken

            9  not in the ordinary and natural condition, with the

           10  possible exception that some of those photos were taken

           11  of the Salt River where Roosevelt Dam is and slightly

           12  downstream, and in those cases my understanding is that

           13  because Roosevelt wasn't there yet, that that portion

           14  of the river would have likely been close to its

           15  ordinary and natural condition.

           16      Q.    Subject to whatever diversions had occurred

           17  above that --

           18      A.    Right.

           19      Q.    -- on the Tonto or on the Salt, right?

           20      A.    Right.

           21      Q.    You have been down Fish Creek Hill?

           22      A.    I've driven it.

           23      Q.    When you drove the Apache Trail, how much of

           24  the time could you actually see the Salt River?

           25      A.    I don't remember.  It's been probably
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            1  20 years since I drove that, and it was in a rental car

            2  too.  I didn't want to use my own car for that reason.

            3      Q.    Coward.  I've towed a boat down it.

            4            It's not a road that runs immediately

            5  adjacent to the river, is it?

            6      A.    My recollection is that there are places

            7  along the road where you cannot see the river.

            8      Q.    Was the reason that the concrete for the

            9  lower dam was transferred from Roosevelt because

           10  otherwise the wagons would have gone back empty?

           11      A.    No.  My understanding is that the -- you're

           12  talking about for Granite Reef Dam?

           13      Q.    Sure.

           14      A.    My understanding is, is that whatever -- I'm

           15  not an expert in how one makes concrete, but that the

           16  material that was needed to make the concrete was

           17  available at Roosevelt, perhaps because of the types of

           18  rocks that were found around there.  I'm not sure.  But

           19  that, therefore, they created the cement plant at

           20  Roosevelt and not only used it for Roosevelt Dam, but

           21  also hauled it down for Granite Reef Dam too.

           22      Q.    They were making concrete in Phoenix or in

           23  the Phoenix area during that time, weren't they?

           24      A.    I don't know.

           25      Q.    Okay.  Is Granite Reef closer to Phoenix than
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            1  it was to Roosevelt?

            2      A.    Yes.

            3      Q.    Okay.  So in terms of hauling, it would have

            4  been cheaper to haul from Phoenix than from Roosevelt,

            5  right?

            6      A.    I don't know.

            7      Q.    Okay.  Unless you were sending back an empty

            8  wagon that you had to pay for?

            9      A.    I don't know.

           10      Q.    Okay.  On Exhibit C047B.  You testified about

           11  that, you remember?  That's this thing.

           12      A.    The Chilson contract file?

           13      Q.    Yeah, uh-huh.

           14      A.    Yes, I have that.

           15      Q.    And I was just curious about one thing I

           16  noticed on there.  The letter that's appended to it is

           17  dated December 27th?

           18      A.    Correct.

           19      Q.    All right.  But if you look at the front page

           20  of the Chilson contract, it references a letter of

           21  December 5th, 1987 [sic] as being the Surveyor

           22  General's letter?

           23      A.    You're talking about the --

           24      Q.    Front page.

           25      A.    The trifold?
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            1      Q.    Yeah, right there.

            2      A.    Okay.  That's what it says.

            3      Q.    Do we know whether the letter dated

            4  December 27 is actually the letter that governs

            5  Chilson's work, or could it have been the December 5th

            6  letter?

            7      A.    This is the entire file, so I don't know why

            8  the discrepancy between the two dates.

            9      Q.    You didn't do anything to try and find out

           10  what they were referring to with the December 5th date?

           11      A.    As I said, this is the entire file.  I don't

           12  know why there's a discrepancy.

           13      Q.    You didn't chase it down, in other words?

           14      A.    As I said, it's the entire file.

           15      Q.    You didn't go looking for a December 5

           16  letter, true?

           17      A.    It would have been in this file if it

           18  existed.

           19      Q.    Well, it could have been in another file,

           20  couldn't it?

           21      A.    I have no idea.  This is the file the way it

           22  exists.

           23      Q.    And that's all you looked at?

           24      A.    That's what I looked at.

           25      Q.    You talked with Laurie about the Kibbey and
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            1  Kent decrees, and is it fair to say that those decrees

            2  played a part in your conclusion about navigability?

            3      A.    As I explained during that testimony, it's

            4  not my conclusion.  It's the conclusion of the

            5  historical parties at the time, and that's why they

            6  used the language they did.

            7      Q.    Okay.  And we're going to talk about this,

            8  because I'm fascinated about the distinction.

            9            But at any rate, in the conclusion that you

           10  arrived at, you considered Kibbey and Kent?

           11      A.    Correct.

           12      Q.    And they played a part in your ultimate

           13  conclusion of what the folks thought about the river,

           14  right?

           15      A.    Correct.

           16      Q.    So it's fair to say that whether you are

           17  telling us your opinion or your opinion of what the

           18  folks thought, Kibbey and Kent are part of that

           19  decision?

           20      A.    Correct.

           21      Q.    I have a note that you discussed the McDowell

           22  and Camp Verde Forts with Laurie?

           23      A.    I don't recall that I did, but maybe I --

           24      Q.    It was in the process of a back freight

           25  discussion.
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            1      A.    Oh, that was on my direct testimony.

            2      Q.    Oh, I'm sorry.  All right.  Well, you talked

            3  about it, at any rate.

            4            And --

            5      A.    But I don't think the back freight discussion

            6  involved the Forts necessarily.  It involved what

            7  Mr. Hayden was offering to people who brought grain to

            8  him for milling.

            9      Q.    That they would get something to carry back?

           10      A.    Right, so they wouldn't have to go back empty

           11  and might get paid to take things back.

           12      Q.    And, again, regardless of whether it's your

           13  opinion or your opinion on what the folks thought, you

           14  used that information in your ultimate decision on the

           15  navigability?

           16      A.    Yes.

           17      Q.    Referring you to -- it's Exhibit C274, I

           18  believe.  The zoom version is the one I have of the

           19  boats leaving from the Brewery Gulch.  And I do admit I

           20  have been there.

           21      A.    Yes, I have that.

           22      Q.    The "Notice to Candidates" language, that's

           23  not a political statement, is it; that's a statement

           24  telling people, hey, if you want to go on this trip...

           25      A.    It could be interpreted either way.
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            1      Q.    How did you interpret it?

            2      A.    I interpreted it to mean that it was an

            3  invitation to people who wanted to possibly go on this

            4  trip.

            5            Let me back up here a minute and clarify

            6  that.  The reference to the date in the article is

            7  November 5th, which very well may have been an election

            8  day.  And I think the first time I looked at this

            9  article, I didn't focus on the "Notice of Candidates."

           10  But, you know, looking at it now, given that it was

           11  probably an election day, it's probably in reference to

           12  the up the Salt River discussion I had earlier in

           13  direct.

           14      Q.    Could have been telling the losers here's a

           15  way for you to get out of town?

           16      A.    Or those of you what aren't polling well may

           17  not win the election.

           18      Q.    And just to kind of -- in the broad context,

           19  the opinions that you've given here, whether they be

           20  your opinion or the opinion of the folks that you are

           21  expressing as their opinion, none of those opinions are

           22  based on viewing the river in its natural and ordinary

           23  condition, right?

           24      A.    The opinions that were offered by the

           25  historical parties didn't define their opinions about
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            1  the river according to Winkleman or according to PPL

            2  Montana or according to Daniel Ball or according to the

            3  Utah case.  They simply expressed an observation about

            4  the river.

            5            In terms of the time frame, if that's what

            6  your question is about, virtually everything in my

            7  report where people express or discuss the Salt River

            8  take place after there were diversion dams on the

            9  river.

           10      Q.    So the river was not in its ordinary and

           11  natural condition?

           12      A.    According to Winkleman, that's my

           13  understanding.

           14      Q.    So I have to ask this:  When you wrote your

           15  report or your amended report, you said it was written

           16  to deal with Winkleman, is my recollection.  If you

           17  didn't pay attention to Winkleman's direction in terms

           18  of ordinary and natural, in a general sense, how does

           19  your report comply with Winkleman?

           20      A.    My report does not attempt to comply with

           21  Winkleman.  I wrote it with the understanding of what

           22  Winkleman said.

           23      Q.    So it's with malice and aforethought that you

           24  decided to express all of these opinions from the folks

           25  about the Salt River when it wasn't in its natural and
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            1  ordinary condition?

            2      A.    I offered the views of the people of the

            3  time, with the concept that whatever discussion they

            4  might have about the Salt River might help shed some

            5  light on what the Salt River was like.  And I don't

            6  think that you can cut off an observation about the

            7  Salt River, its utility, the observation's utility

            8  about understanding the river, simply because the

            9  observation was made after diversions.

           10            And I would offer, as an example, some of the

           11  published governmental reports that I discussed

           12  earlier; for example, the report by John Wesley Powell

           13  and Mr. Davis that talked about the massive floods in

           14  the valley, and that those observations are not negated

           15  by the fact that the river was not in its ordinary and

           16  natural condition.  But it still helps to understand

           17  the river, to know what these people said about it.

           18      Q.    Sure.  Powell ever see the Salt River, to

           19  your knowledge?

           20      A.    Did Powell?

           21      Q.    Uh-huh.

           22      A.    I don't know.

           23      Q.    Okay.  So you don't know whether his

           24  observations vis-à-vis western rivers in general are

           25  based on actual viewing any particular river, other
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            1  than the Colorado?

            2      A.    I don't know.  My assumption is, is that he

            3  probably took information for a number of assistants,

            4  given that he was the top of the agency, and compiled

            5  that into his report.

            6      Q.    Yeah.  So this isn't Powell talking on his

            7  experience?

            8      A.    I don't know.

            9      Q.    When you were talking to Laurie, you talked

           10  about the Spaulding account, boating account?

           11      A.    Yes.

           12      Q.    Okay.  And if I recall correctly, you stated

           13  that you didn't think it established very much one way

           14  or another.  I think that was your language.

           15      A.    Let me refresh my mind what the Spaulding

           16  account was.

           17      Q.    Okay.  It's the one where the guy killed

           18  himself.

           19      A.    Oh, yes, I remember that.

           20            I don't think it establishes much one way or

           21  the other.  All it establishes is that Mesa Dam was

           22  there.

           23      Q.    Okay.  And does it also establish that

           24  Spaulding and his cohort went from Point A to Point B

           25  in a boat on the river?
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            1      A.    Yes.

            2      Q.    And you don't have any dispute with those

            3  facts?

            4      A.    I don't know where the Points A and B were,

            5  but --

            6      Q.    They were traveling on the river in a boat?

            7      A.    Correct.

            8      Q.    At the end of your direct testimony, you

            9  rendered an opinion on the navigability of the Salt

           10  River, and it was a carefully crafted statement, and I

           11  don't think you qualified it by this is my opinion of

           12  the opinions of the people in the valley; fair?

           13      A.    I think that's correct.

           14      Q.    Okay.  But, in fact, that opinion that you

           15  rendered is your opinion of the opinions, right?

           16      A.    It's my opinion based on hundreds and

           17  hundreds of observations by people who were on the

           18  ground at the time and expressed some sort of point of

           19  view about the Salt River.  And, cumulatively, to me,

           20  when you look at all of that evidence, it makes a very

           21  strong statement about what the Salt River was like

           22  during the period covered in my report.

           23      Q.    And alls I want to make clear is that's your

           24  opinion of the opinions of the folks who were on the

           25  ground at the time you looked at their opinion?
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            1      A.    I'm not sure I understood that.

            2      Q.    You're, in essence, playing mind-reader.

            3  You're looking at statements that were made by people

            4  from 1865, I think I recall, all the way up to 1950

            5  and --

            6      A.    I don't think I got quite that far.

            7      Q.    You had a patent or something in there for

            8  that.

            9      A.    Possibly.

           10      Q.    But at any rate, you're looking at their

           11  statements, and you're interpreting them to tell us

           12  what your opinion is of their opinion; have I got that

           13  right?

           14      A.    I think as a trained historian, I'm qualified

           15  to make a judgment based on the cumulative effect of

           16  the evidence that I presented in my report and in my

           17  testimony.  And so it is my opinion that cumulatively

           18  all of the evidence that these parties offered, that,

           19  therefore, I can reach a reasonable conclusion, based

           20  on what all of these other parties expressed.

           21      Q.    So it is your opinion then; it's not the

           22  opinion of the folks based on your reading?

           23      A.    It's -- correct.

           24      Q.    Okay.  But it's Dr. Littlefield's opinion;

           25  it's not the opinion of Powell or any of the other
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            1  folks you talk about?

            2      A.    It's my opinion based on the cumulative

            3  statements of all of these parties, which I think is

            4  reasonable, given the sheer numbers involved.

            5      Q.    With respect to all of these folks that you

            6  looked at the stuff they did, is it fair to say that

            7  you have no idea, when they're talking about something

            8  that might impact navigability, what standard they used

            9  for navigability?

           10      A.    At the risk of repeating myself, our

           11  ancestors weren't all fools, and they knew a navigable

           12  river when they saw one, no matter what standard you

           13  want to imply.  Some of them had one standard; some had

           14  another standard.  There were a lot of different

           15  standards, I think, of what constituted navigability;

           16  but, interestingly enough, no one expressed a standard

           17  that would indicate that this river could be used on a

           18  reliable and regular basis.

           19      Q.    That's interesting, and I was going to ask

           20  you, and maybe I can get it out of the way right now.

           21            Where, legally, do you come up with a

           22  requirement for reliable and regular, either

           23  separately, as two separate requirements, or as a

           24  combined requirement?

           25      A.    I think that as Mr. Burtell expressed, in
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            1  order for a river to be used for -- to be considered

            2  navigable, it has to be used not just once, but it

            3  needs to be regular and reliable.

            4      Q.    Can you cite me to any legal authority that

            5  tells us that that's the standard?

            6      A.    No, because I'm not a lawyer.

            7      Q.    Okay.  And you didn't read anything, and even

            8  if it was a lawyerly-like document, that requires that?

            9      A.    No, I did not.

           10      Q.    Winkleman, you read Winkleman.  You didn't

           11  find it in Winkleman, right?

           12      A.    I don't know.

           13      Q.    And did you -- you read PPL.

           14      A.    Yes, I did.

           15      Q.    Did you find it in that case?

           16      A.    Yes.  I don't know.

           17      Q.    So in terms of a definition of regular and

           18  reliable that you used, how many times do I have to do

           19  something on the Salt River before you'll say it's

           20  regular?

           21      A.    I think that would depend on the parties who

           22  wanted to take materials up or down the Salt River.  It

           23  would depend on what those materials were, whether they

           24  could make a profit at doing it or not.  You know, I

           25  think as I indicated in my testimony, you might be able
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            1  to make enough profit -- for example, with Mr. Hayden's

            2  logs, he might be able to make a profit, if he could

            3  have got those logs down, by getting enough logs down

            4  in one log float to make a profit for an entire year.

            5  On the other hand, if you're a farmer and you're trying

            6  to take produce to market, it might take many trips.

            7  So I guess it would just depend on the circumstances.

            8      Q.    Okay.  So you don't have any specific

            9  definition of regular that you applied to form your

           10  opinion?

           11      A.    No.  It depends on the circumstances.

           12      Q.    Okay.  What was the other, besides regular,

           13  it had to be?

           14      A.    Reliable.

           15      Q.    Reliable.

           16      A.    Right.

           17      Q.    What's your definition of reliable?

           18      A.    The same answer.

           19      Q.    Okay.

           20                 CHAIRMAN NOBLE:  Mr. Helm, we would like

           21  to break for lunch at this time.  Would that be all

           22  right?

           23                 MR. HELM:  It certainly would be.

           24                 CHAIRMAN NOBLE:  Let's come back at

           25  1:30.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3914


            1                 (A lunch recess was taken from

            2  11:49 a.m. to 1:28 p.m.)

            3                 CHAIRMAN NOBLE:  Dr. Littlefield, are

            4  you ready?

            5                 THE WITNESS:  Yes, I am ready.

            6                 CHAIRMAN NOBLE:  Let's proceed.  There's

            7  no going back.  You've got to go forward.

            8                 MR. HELM:  Okay.

            9  BY MR. HELM:

           10      Q.    In your discussion with Laurie, you were

           11  talking about the river having been appropriated at

           12  some point, and I believe that was in terms of people

           13  claiming more than the actual flow of the river?

           14      A.    I don't think I spoke to that.  I think what

           15  I spoke to was that at certain times of the year the

           16  river may have been completely depleted due to

           17  appropriations, but I don't know about

           18  overappropriation.

           19      Q.    And what I took out of it was that the fact

           20  that the river was appropriated didn't necessarily

           21  mean, from your point of view, that it would have to be

           22  determined to be not navigable.  Am I right?

           23      A.    Yes.

           24                 MR. SPARKS:  Pardon me, Counsel, but the

           25  old guy here can't hear, so I was wondering if you
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            1  could move that mike a little closer.

            2                 CHAIRMAN NOBLE:  Dr. Littlefield, you

            3  might need to do the same.

            4                 THE WITNESS:  Okay.  Is that better?

            5                 MR. HELM:  We could try clearing out

            6  your ears too, if you'd like, get a hair pin and we can

            7  go to work.

            8                 MR. SPARKS:  Hair pin?  No.  Plunger,

            9  maybe.

           10                 Thank you.

           11                 MR. HELM:  Sure.

           12                 (A brief recess was taken to adjust

           13  microphones.)

           14  BY MR. HELM:

           15      Q.    So where we were before we did the mike

           16  adjustments, the fact that the river's appropriated

           17  doesn't necessarily mean, to you, that it would be

           18  nonnavigable?

           19      A.    Correct.

           20      Q.    Okay.  What about diversion, as opposed to

           21  appropriation?  Do you view diversion as different than

           22  appropriation?

           23      A.    Sure.  Water that's diverted is not

           24  necessarily fully consumed, and some of it may find its

           25  way back as either releases from an irrigation canal or
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            1  return flows from irrigated fields.

            2      Q.    But different than appropriation, diversion

            3  has an impact on navigability directly?

            4      A.    Yes, it could.

            5                 THE COURT REPORTER:  Hang on.

            6                 (An off-the-record discussion ensued.)

            7  BY MR. HELM:

            8      Q.    In your discussion with Laurie, you were

            9  talking about the commentary in one of the instructions

           10  about what you do when you mark a river; do you recall

           11  that?

           12      A.    Are you referring to surveyors?

           13      Q.    Right, surveyors.

           14      A.    Yes.

           15      Q.    And you indicated that they either notched a

           16  tree or built a mound out of stones to indicate the

           17  necessary markings?

           18      A.    They would do that where the line they were

           19  running reached the edge of an insuperable obstacle on

           20  line.

           21      Q.    In all of the patents that you reviewed that

           22  had the river running through it, the Salt, did you

           23  find where they made the notation that they made the

           24  marking or built the mound or what have you?

           25      A.    The patents were not involved in making the
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            1  mounds or notching the trees.  That was surveying.

            2      Q.    Right.  But I'm saying the part -- I know I'm

            3  misstating this.

            4            When the surveyor went out there, he had to

            5  do certain things, and you looked at his notes,

            6  correct?

            7      A.    Correct, the notes of every place that any of

            8  the surveyors came in contact with the Salt River.

            9      Q.    Right.  And in looking at those notes, did

           10  you find where they notated that they either marked

           11  their tree or made their mound?

           12      A.    I'm assuming I did.  I have not really dealt

           13  with these notes since the first ANSAC hearing on the

           14  Salt River in 1996, I think it was, so we're talking

           15  20 years ago.

           16            What I focused on, to the best of my

           17  recollection, was not so much where they marked

           18  insuperable obstacles on line; but, rather, whether

           19  they meandered the river or not.

           20      Q.    So as we sit here, you're not able to tell us

           21  if any of the surveying that was done, to the extent

           22  that it would have required some kind of a marking as a

           23  result of the river, was ever done?

           24      A.    Oh, it absolutely was done, because

           25  everywhere they crossed the river they measured the
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            1  distance across the river, and they would have had to

            2  have measured that from Point A on one side of the

            3  river to Point B on the other, and that's where those

            4  markings would have been placed.

            5      Q.    Okay.  And my point is, did you, in reviewing

            6  their survey notes, did you find where they stated that

            7  they did that?

            8      A.    I don't recall.

            9      Q.    So you don't know as you sit here whether

           10  they really did it or not?

           11      A.    I don't recall.

           12      Q.    Before a Surveyor General approved a survey,

           13  did he or his staff or people who worked for him do

           14  anything to check out the survey to see if it was

           15  correctly done?

           16      A.    I don't know what the rules or regulations

           17  were for approving surveys.  I just can tell you that

           18  the ones that were done on the Salt River were all

           19  approved by the Surveyor General; but what that process

           20  involved, I don't know.

           21      Q.    You don't know if he sent somebody out there

           22  to check them out or not?

           23      A.    I don't think he did.  I think they had a

           24  process in-office.

           25      Q.    You had a discussion with Laurie where you
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            1  described how a map is drawn if a river runs through it

            2  and a patent is created, a wavy line down for the edge

            3  of the patent where the river was being reserved by the

            4  feds for some reason?

            5      A.    Either due to navigability or due to the 1890

            6  requirement for 3 chains or wider.

            7      Q.    Did you find any of that mapping or those

            8  kinds of patents on the Salt?

            9      A.    No.

           10      Q.    So were any of the patents on the Salt done

           11  after the 1890 requirements?

           12      A.    They were, but evidently none of them met the

           13  requirement for 3 chains or wider for nonnavigable

           14  bodies of water.

           15      Q.    Did you do any research to determine after

           16  1890 the width of the Salt at any point?

           17      A.    No.

           18      Q.    And you would say if it was 3 chains or

           19  wider, it should have been meandered, to be in

           20  compliance with the 1890 requirements?

           21      A.    Right, and, in fact, there were some that

           22  were meandered for that requirement on the Lower Gila.

           23      Q.    Have you ever seen a patent that was denied

           24  because it got water from a navigable stream?

           25      A.    Are you talking about just any type of
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            1  patent?

            2      Q.    Desert Land Act.

            3      A.    Desert Land Act that was denied because it

            4  came from a navigable stream?

            5      Q.    The water came from a navigable stream.

            6      A.    I have not investigated that.

            7      Q.    Okay.  So you've never seen one?

            8      A.    That's correct.

            9      Q.    All right.  You had a discussion with Laurie

           10  regarding in lieu selection of lands?

           11      A.    Yes.

           12      Q.    Okay.  Do you know whether you needed a

           13  special statutory authorization from Congress for an in

           14  lieu selection of land?

           15      A.    I don't know what the requirements were for

           16  in lieu selections.  I just know that they were done

           17  not only in Arizona, but elsewhere in the West where

           18  there were overlapping State claims.

           19      Q.    And, generally speaking, weren't they all as

           20  a result of some statute that Congress passed?

           21      A.    The railroad one was, certainly, if there was

           22  a railroad claim.

           23      Q.    How about the ones for the educational

           24  sections?

           25      A.    As opposed -- if something else had already
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            1  taken that land and, therefore, the State could not get

            2  it?

            3      Q.    Uh-huh.  Yes.

            4      A.    I don't know what the statutory requirements

            5  were that specified that a State would be able to

            6  select in lieu selections.  I just know that they did

            7  it.

            8      Q.    Right.  And so your assumption that you make

            9  in your discussion of in lieu is that the State would

           10  have had a right to make an in lieu selection if they

           11  had lost land to a navigable river?

           12      A.    Correct.

           13      Q.    And --

           14      A.    Well, only if that navigable river ran

           15  through a portion of land that also had already been

           16  allocated to the State, such as a school section.  If

           17  there was a navigable river going through a school

           18  section -- I think I discussed this with Commissioner

           19  Allen.  If there was a navigable river running through

           20  a school section, being Sections 16 or 36, then it's my

           21  understanding that the State would be able to select in

           22  lieu lands for the acreage covered by the navigable

           23  body of water.

           24      Q.    But you don't know whether that's because

           25  there's a specific statute that authorizes that or
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            1  that's just something that the Federal Government

            2  allowed them to do generally?

            3      A.    I don't know what the legal process was

            4  behind that.

            5      Q.    Your assumption is that if we had lost

            6  navigable lands for some reason, we would have had a

            7  right to select other lands?

            8      A.    If I'm understanding you correctly, if you --

            9  if there was a body of water in Arizona that was

           10  navigable and that body, that river, ran through a

           11  section such as a school section, 16 or 36, then it is

           12  my understanding that the State would be able to take

           13  in lieu selections for the amount of acreage covered by

           14  the body of water.

           15      Q.    But you can't point me to any statutory

           16  authority to do that?

           17      A.    No, I cannot.

           18      Q.    So it's just your assumption?

           19      A.    As a trained historian, yes, that's my

           20  assumption, particularly because in lieu selections

           21  that overlapped elsewhere did have that capacity, if

           22  you will.

           23      Q.    Do you hold any licenses other than your

           24  driver's license?

           25      A.    No.
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            1      Q.    Okay, and I have to ask this, and I've asked

            2  it to you five times before, and I know the answer, but

            3  I need to get it on the record.

            4            Do you claim any expertise in any particular

            5  field of work other than history?

            6      A.    No.

            7      Q.    Do you claim to be an expert in determining

            8  whether a stream or river is navigable for title

            9  purposes under the standards set forth by the Federal

           10  judiciary?

           11      A.    No.

           12      Q.    Would you identify for me every element that

           13  you think must be determined to determine whether a

           14  river is navigable or not?

           15      A.    I think that's a determination for this

           16  Commission and/or the Courts.  I have offered my

           17  expertise with regard to what historical parties at the

           18  time -- how they considered the characteristics of the

           19  Salt River; but whether that cumulative evidence meets

           20  the standard of determining navigability or not is not

           21  my objective, nor is it my expertise.  It's up to the

           22  Courts and the Commission.

           23      Q.    So you never tried to determine what those

           24  elements would be and then go out and answer the

           25  question regarding each element?
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            1      A.    No.

            2      Q.    You do use the term "erratic," though.

            3      A.    As it was used by historical parties.

            4      Q.    Okay.

            5      A.    And I paraphrased it, as well as quoted it.

            6      Q.    All right.  Can you give me your definition

            7  of the term "erratic" as you understand it being used

            8  by the historical parties?

            9      A.    That it was unpredictable in terms of floods

           10  or dry periods.  It was unpredictable in terms of

           11  possible channel changes.  Not only unpredictable on a

           12  long-term basis, but also on a short-term basis, such

           13  as days or months.  That's my understanding of how it

           14  was used, particularly in those published governmental

           15  reports.

           16      Q.    In doing your work, you didn't use any gage

           17  data for anything, did you?

           18      A.    No.  As I indicated this morning, there was

           19  quite a bit of gage data in some of the governmental

           20  reports, but I have no expertise in that, and so I did

           21  not attempt to interpret it.

           22      Q.    And is it fair to say that you didn't do any

           23  specific studies on the Salt regarding split channels

           24  of any kind?

           25      A.    Other than to acknowledge that they showed up
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            1  on some of those survey plats; but with regard to the

            2  significance of which one was greater or smaller, other

            3  than what was noted in the field notes and on the

            4  plats, no.

            5      Q.    Okay.  Now, you used the term "commercial

            6  navigation" quite a bit; fair enough?

            7      A.    Yes, sometimes.

            8      Q.    Okay.  I want you to define for me what you

            9  mean when you use the term "commercial navigation."

           10      A.    To me, it means whether one of the historical

           11  parties would be able to use the Salt River in a

           12  manner -- I think I mentioned this this morning. -- in

           13  a sufficient manner that they would be able to earn a

           14  profit enough to be able to pay their bills.

           15      Q.    So one of the requirements is that the

           16  commercial activity must be profitable?

           17      A.    I don't think it would be a commercial

           18  activity if it wasn't profitable.

           19      Q.    There are a lot of people down in the

           20  Bankruptcy Court who might disagree with you.

           21            So in your terms, at any rate, it has to be

           22  profitable to be a commercial activity?

           23      A.    It has to be profitable enough so that

           24  someone can expect that they are carrying on business

           25  and making money at it to pay their bills.
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            1      Q.    In your studying of the navigability of the

            2  Salt, did you examine it to determine whether trade or

            3  travel went on on the Salt?

            4      A.    There are examples in my report of boats that

            5  were either attempted to go up or down the Salt or that

            6  actually did, and those are cited in my report,

            7  particularly under the section dealing with newspapers.

            8      Q.    Does the trade or travel have to be in both

            9  directions to make it a navigable stream?

           10      A.    That's a decision for the Courts and the

           11  Commission.  I don't know.  I simply report what the

           12  historical parties did on the river.

           13      Q.    I take it because it had to be a profitable

           14  commercial activity, just travel alone on the river

           15  would not be sufficient to prove its navigability; is

           16  that fair?

           17      A.    That was not what you asked me earlier.

           18      Q.    Right.

           19      A.    You were asking me a question earlier about

           20  commercial travel, and now you're asking a different

           21  question, the way I understand it.

           22      Q.    It is a different question.  I haven't put

           23  commercial in it.

           24      A.    All right.  Restate it, please, or --

           25      Q.    Sure.
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            1            Travel alone on a river would not be

            2  sufficient to prove navigability, under your standards?

            3      A.    That would be something the Courts or the

            4  Commission would have to take into consideration.  I've

            5  offered the examples that I found in the historical

            6  record in my report and in my direct testimony, and

            7  whether travel alone is sufficient to meet a standard

            8  of navigability is up to the Courts and Commission.

            9      Q.    Well, wouldn't travel have to have a

           10  commercial quality if it was going to meet your

           11  standard?

           12      A.    Again, that's up to the Courts and the

           13  Commission.  I've just simply offered what the

           14  observations were of the historical parties.

           15      Q.    But you've come up with an opinion, haven't

           16  you?

           17      A.    Cumulatively, I think they indicate that the

           18  historical parties, having viewed the river many, many

           19  times, the overall picture they paint is a river that

           20  is not navigable; but that's a cumulative pooling of

           21  hundreds and hundreds of parties who've dealt with the

           22  Salt River.

           23      Q.    And your opinion is that they didn't find any

           24  commercial activity on the Salt, correct?

           25      A.    That they did not find the river navigable.
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            1      Q.    Because there was no commercial activity?

            2      A.    Because nobody found that it was navigable

            3  enough to continue doing it, either with commercial

            4  activity or not.

            5      Q.    Okay.  Doctor, I'm now going to start going

            6  through your report.

            7      A.    Okay.

            8      Q.    And the one I'm going to go through is your

            9  redo of the Lower Salt, okay?

           10      A.    Okay.

           11      Q.    If you want to get it open, you can probably

           12  follow along, and it will make life a little easier.

           13      A.    Okay.  I need to warn you that when I

           14  attempted to get my copy of the report bound, the

           15  binding place didn't have a sufficiently large binder

           16  to put it all in one piece, so mine is divided into two

           17  parts, and beginning with Chapter 3 is the second part.

           18  And the pagination and the foot numbers are all the

           19  same.  It's just a question of whether I'm pulling up

           20  one volume or the other.

           21      Q.    I'm going to attempt to go through from

           22  Page 1, so --

           23      A.    Okay.

           24      Q.    So hopefully it will not be a problem.

           25            Okay.  On Page 1, in the bottom of your
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            1  report, you use terminology "contemporaneous

            2  observers"?  Do you see that?

            3      A.    This is Page 1 you're talking about?

            4      Q.    Yeah, uh-huh, down at the bottom.

            5      A.    I see it, yes.

            6      Q.    Okay.  I'd just like you to give me what you

            7  perceive the definition "contemporaneous observers" to

            8  mean?

            9      A.    Historical parties, people who were there at

           10  some historical point in time during the chronological

           11  period covered by my report.

           12      Q.    Okay.  So it's basically from people who were

           13  there in the spread of 1865 to 19-something?

           14      A.    Some years past statehood, correct.

           15      Q.    And to the extent that the viewpoint might

           16  vary, you haven't done anything to absorb that

           17  variance?  For example, a guy looking at the river in

           18  1865 might have a different viewpoint than a guy

           19  looking at the river in 1920.

           20      A.    No.  I have simply related what the two

           21  parties saw when they each looked at the river.

           22      Q.    You haven't made any attempt to meld those

           23  things together into a consistent whole?

           24      A.    Except for my ultimate conclusion that there

           25  were hundreds and hundreds of contacts or observations
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            1  about the Salt River, and that cumulatively, to me, it

            2  indicates that all of these parties reached the same

            3  conclusion; that this river was not navigable.

            4      Q.    Okay.  On that same page you used the

            5  terminology "extremely unpredictable nature of the

            6  river"?

            7      A.    That's correct.

            8      Q.    Define for me what you mean when you use that

            9  terminology.

           10      A.    That terminology, again, as I explained this

           11  morning, this is an Executive Summary.  It's not

           12  intended to have specific citations.  It's a reference

           13  to the various citations, I think it's in Chapter 3, as

           14  well as in other places, about the published government

           15  documents that indicated the river was erratic and had

           16  large floods and also then disappeared quickly.  It's a

           17  paraphrasing of that type of information from many

           18  documents that are cited elsewhere in the report.

           19      Q.    Going over to the next page, in your

           20  description of the Salt River, you say it's highly

           21  erratic, subject to flooding, et cetera.  Do you see

           22  that?

           23      A.    I do.

           24      Q.    Aren't all rivers subject to flooding?

           25      A.    I would imagine so.
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            1      Q.    So why does that make this river not

            2  navigable versus the Mississippi or something?

            3      A.    Again, it's the same answer as on the

            4  previous question.  It's the cumulative description of

            5  the many documents that I cite elsewhere in the report.

            6      Q.    Did you look at any gage data or other data

            7  that would indicate how much of the time the Salt River

            8  was in flood?

            9      A.    No, I did not.

           10      Q.    So you don't know whether these comments that

           11  you were reviewing are because somebody saw a flood or

           12  it was the twelfth flood he saw in the same year?

           13      A.    I think it was clear from the quotes that I

           14  provided this morning, that particularly the U.S.

           15  Government reports, that they were indicating that

           16  these activities, the floods that is, happened

           17  frequently, but at unpredictable times, and that the

           18  water, which might be flooding on any given day, might

           19  disappear very quickly after that flood.

           20            And, again, this is an Executive Summary.

           21  It's not intended to be a specific reference to a

           22  particular document.

           23      Q.    Okay.  Did you do any work to verify how

           24  frequent the flooding took place on the Salt River?

           25      A.    No.  That, to me, would be a role for a
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            1  hydrologist.

            2      Q.    Did you do any research to determine how the

            3  frequency of flooding on the Salt River compared to

            4  other rivers in Arizona?

            5      A.    The same answer.

            6      Q.    And other rivers in the United States?

            7      A.    The same answer.

            8      Q.    You again there talk about major channel

            9  changes.  Do you see that?

           10      A.    I do.

           11      Q.    All right.  What do you define "major channel

           12  change" as?

           13      A.    The same answer I've just given.  It's the

           14  historical parties reporting and what they found along

           15  the Salt River.

           16      Q.    I don't find any descriptions in your reports

           17  about major channel changes or pointing to any party

           18  who said, "Oh, look at this major channel change."

           19            So where would I find that in your work?

           20      A.    I just pointed out that the published

           21  government documents indicated that the channel changed

           22  that had carried boulders, that there was flooding, and

           23  that the ultimate result of those activities were that

           24  the water would disappear quickly after the floods and

           25  that there were potential channel changes.
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            1            I'm simply summarizing in this section, as

            2  I've indicated earlier, what appears in detail in

            3  different parts of the report.  This isn't intended to

            4  be a specific citation.

            5      Q.    Fair enough.  Let's go into your report, and

            6  show me where it discusses major channel changes.

            7      A.    Again, I already quoted those portions from

            8  the government report.  Those are examples of other

            9  government reports, and I picked the ones that I

           10  thought were the best descriptive of what published

           11  government reports indicated about the river.

           12      Q.    Do any of them use the terminology "major

           13  channel changes"?

           14      A.    I may have paraphrased what appeared in those

           15  reports.  I don't really remember.  But, again, this is

           16  only intended to be an Executive Summary.

           17      Q.    These are your adjectives, in other words?

           18      A.    They may very well be.  But, again, I'm not

           19  citing a specific document.  It's an Executive Summary

           20  and not intended to be specific to a particular

           21  document.

           22      Q.    Somewhere in your report, have you identified

           23  each obstacle that blocked the channel of the Lower

           24  Salt?

           25      A.    No, I have not.  And, again, the answer is
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            1  the same.  This is a general summary; that there were

            2  documents that indicated that there were obstacles that

            3  blocked; notably, newspaper articles that talked about

            4  the difficulty that some of the boating parties had

            5  trying to get down the river.

            6      Q.    Can you identify the location of any obstacle

            7  in the Lower Salt River that blocked navigation?

            8      A.    I hate to keep falling back on this,

            9  Mr. Helm, but the fact of the matter is, is that I

           10  simply pointed out what historical parties said about

           11  the river.  So I cannot tell you where specific

           12  obstacles were, except to the extent that historical

           13  parties referred to blockage.

           14      Q.    If they didn't tell you where it was, there's

           15  no way to know if it really blocked the river or not?

           16      A.    Or where it was located, that's correct.

           17      Q.    Right.

           18      A.    But I did tend to think that the historical

           19  parties would not be making this up.

           20      Q.    In arriving at your conclusion regarding the

           21  navigability of the Salt, I take it that you considered

           22  the commentaries about flooding?

           23      A.    Did I consider them?

           24      Q.    Yeah.

           25      A.    Yes, I did.
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            1      Q.    And they played a part in your determination

            2  that the river was not navigable?

            3      A.    A small part; but when considered in

            4  conjunction with all of the hundreds of other

            5  observations, it paints a very vivid picture of what

            6  the river was like.

            7      Q.    So it played a part in your decision?

            8      A.    Yes.

            9      Q.    On Page 4 you describe, in the top part of

           10  the page, what you understand the Equal Footing

           11  Doctrine to be; fair enough?

           12      A.    Yes.

           13      Q.    And if I understand it, you're stating that

           14  the Equal Footing Doctrine means title to the Salt

           15  River's bed depends upon whether the river was

           16  susceptible or actually used for commercial navigation?

           17      A.    Yes.

           18      Q.    And as I understand your testimony, you've

           19  done nothing to adjust your data or the commentaries of

           20  other people that you rely on for ordinary and natural

           21  condition of the river?

           22      A.    I simply related what the historical parties

           23  said or observed or wrote about the Salt River.

           24      Q.    So that's a yes?

           25      A.    I just answered your question.
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            1      Q.    I believe you discussed with Laurie, and I

            2  also have a question, about the list of items that you

            3  used to do your research?

            4      A.    Items?

            5      Q.    I don't know how to describe it.  Your

            6  computer searches.  You made up --

            7      A.    Oh, the search term list?

            8      Q.    Yeah, the search term list, for lack of a

            9  better description.

           10      A.    Yes.

           11      Q.    And you don't have that any longer; you

           12  gave --

           13      A.    No, I do not.

           14      Q.    You gave it to your client?

           15      A.    I only use the search term list in the

           16  initial phases of the research, as I explained this

           17  morning, as I picked the most obvious terms as I was

           18  getting into the project.  So it wasn't even really a

           19  formal term.

           20            And to answer your question about the client

           21  and me giving it, no, I did not give them any list, and

           22  there is no list that exists anymore other than what

           23  appears in this report.

           24      Q.    Okay.  So you destroyed the list?

           25      A.    No, I didn't destroy the list.  I simply put
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            1  it into the report.

            2      Q.    Well, where I do find it in the report?

            3      A.    It lists on Page 5 of the report, "Some of

            4  the terms most commonly used throughout the research

            5  were Salt, Granite Reef, Arizona Dam/Canal, navigation

            6  or navigable, irrigation, floods, Roosevelt,

            7  Consolidated Canal, Phoenix, Pima, Maricopa County,

            8  Apache Road and Tempe."

            9            These were just things that I kept in my mind

           10  as I was going to different archives, as I explained

           11  this morning, because different archives maintain their

           12  own lists of keywords in different ways.  And so I kept

           13  these terms in my mind, and when I looked at an

           14  archive's list of finding aids, I would understand that

           15  these were things that I might want to look at.

           16      Q.    So the keyword list is just in your mind; it

           17  was never written down anywhere?

           18      A.    No.  It was in my mind and it's in the report

           19  here.

           20      Q.    To the extent that you remember it?

           21      A.    Correct.

           22      Q.    Did you use the terminology "Salt River"?

           23      A.    You mean as one of the keywords?

           24      Q.    Uh-huh.

           25      A.    I believe it says so on Page 5.  You might
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            1  want to take a look and see.

            2      Q.    I'm looking at it.  I see "Salt," but I don't

            3  see "Salt River."

            4      A.    Well, "Salt" would include references to the

            5  Salt River, I think.

            6      Q.    It also would include references to the

            7  little white stuff, wouldn't it?

            8      A.    Well, yeah; but when you're looking in an

            9  archive, if you're a trained historian, you know what

           10  to exclude, as well as what to include.

           11      Q.    Now, all of the people that you've researched

           12  and their commentary, is it fair to say that none of

           13  them would have known the standard for navigability

           14  that's being applied by the Commission?

           15      A.    I think pretty much everybody in my report is

           16  probably dead by now.

           17      Q.    Well, no, I understand that; but I mean they

           18  didn't know the Winkleman standard?

           19      A.    No.  They didn't know -- as I said this

           20  morning, in my testimony this morning, they did not

           21  cite Winkleman, they did not cite Daniel Ball, they did

           22  not cite the Utah case, they did not cite Montana PPL,

           23  they did not cite the Rio Grande case.  None of them

           24  cited any specific Court case defining navigability.

           25      Q.    And their commentary is given that way,
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            1  without any caveat as to what kind of navigability

            2  they're referring to?

            3      A.    Yes.  They did not specify, other than what

            4  their commentary said.

            5      Q.    And you haven't tried to interpret their

            6  commentary to comply with Winkleman?

            7      A.    No.

            8      Q.    On Page 7 you talk about Mead and Schuyler,

            9  bottom of the page?

           10      A.    I believe it's pronounced Schuyler.

           11      Q.    Oh, okay.  I have no idea.

           12      A.    Yeah, Elwood Mead and James Dix Schuyler,

           13  S-C-H-U-Y-L-E-R.

           14      Q.    The question I have regarding them is,

           15  neither one of them saw the river when it was in its

           16  natural and ordinary condition; fair?

           17      A.    I think I've already answered that question

           18  in multiple ways, and the people who are described in

           19  my report describe the river as it existed at various

           20  stages of diversion dams on the river.  So we seem to

           21  be going around in circles and asking and answering the

           22  same question over and over.

           23      Q.    Well, we could be, but I've got to dot my I's

           24  and cross my T's.  And if I understand what you're

           25  saying to me right now, Mr. Mead saw the river in the
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            1  1920s?

            2      A.    Correct.

            3      Q.    After it's been completely diverted?

            4      A.    Well, again, those diversions were not

            5  year-round, day after day after day.  There was water

            6  that came down the river.  But he did observe the river

            7  after there were diversion dams.

            8      Q.    Do you know whether he saw the river with

            9  water in it or not?

           10      A.    I don't know.

           11      Q.    The same question for Mr. Schuyler.

           12      A.    Schuyler.

           13      Q.    Schuyler, all right.

           14      A.    The same answer.

           15      Q.    All of the surveys you've reviewed are

           16  post-Winkleman time frame for determining the ordinary

           17  and natural condition of the river, correct?

           18      A.    Correct.  The earliest survey was 1868, which

           19  was the Ingalls brother on the Lower Salt River,

           20  Ingalls brothers.

           21      Q.    Have you gotten around to reading Holt State

           22  Bank yet?

           23      A.    I don't even know what that is.

           24      Q.    It's a case I've asked you about in every

           25  time I've cross-examined you.
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            1      A.    Well, then, no, I have not read it.

            2      Q.    Okay.  Are you aware of any Arizona State

            3  Statute that requires the State Land Department, for

            4  lack of a better description, to not dispose of land

            5  underlying either navigable or nonnavigable rivers?

            6      A.    No, I am not aware of any such statutes.

            7      Q.    On Page 13 you talk about the use of your

            8  database?

            9      A.    At the top of Page 13?

           10      Q.    Yeah.

           11      A.    Yes.

           12      Q.    And this may be where I get confused with

           13  your word list.  The database is still in existence --

           14      A.    Yes.

           15      Q.    -- as far as you know?

           16      A.    Yes.

           17      Q.    Okay.  But you don't control it any longer?

           18      A.    Oh, I do.  It's on my computer.

           19      Q.    Oh, it's on your computer?

           20      A.    Yes, and I also provided a copy of it to the

           21  Salt River Project.

           22      Q.    Okay.  And to the best of your knowledge,

           23  that database has not been provided to any of the

           24  people opposing the -- or arguing for the navigability

           25  of the river?
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            1      A.    The database is a way in which I organize and

            2  track where my copies of my documents are and, also,

            3  where I abstract the key documents, and it's

            4  proprietary.  I have not provided it to anybody other

            5  than the Salt River Project and myself.

            6      Q.    Okay.  I understand you view it as

            7  proprietary; but my question was, it hasn't been

            8  provided to me or any other participant in these

            9  matters other than the Salt River Project, correct?

           10      A.    Correct.

           11      Q.    At the bottom of that page, you're talking

           12  about preparing summaries of documents?

           13      A.    Yes, this is -- basically, this is describing

           14  how I entered the documents into my database.

           15      Q.    Do those summaries still exist?

           16      A.    They're part of the database.

           17      Q.    So, once again, they haven't been provided to

           18  either the Commission or any of the other parties in

           19  this matter?

           20      A.    That's correct.

           21      Q.    Where was the 1868 survey done?

           22      A.    That would be the Ingalls brothers' surveys?

           23      Q.    Right.

           24      A.    From the confluence with the Salt and Gila

           25  all the way up to about where Granite Reef Dam is
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            1  today.

            2      Q.    Did any of those Ingalls surveys get

            3  resurveyed?

            4      A.    I'm not positive of that.

            5            Yes, they did.  The portion that we were

            6  discussing with Commissioner Allen with regard to the

            7  Chilson survey, the portion relating to the

            8  Pima-Maricopa Indian Reservation, they were resurveyed,

            9  the portion along the Indian Reservation boundary by

           10  Chilson in 1887 and then by R.A. Farmer in 1910.  And

           11  there may have been subsequent surveys that I'm aware

           12  of, but because I was dealing largely with

           13  pres-statehood, I didn't look at those.

           14      Q.    Part of what you're concerned with in this

           15  report are the manuals for the survey; fair enough?

           16      A.    Yes.

           17      Q.    And what I was curious about is why it was

           18  important to know about the manuals before the first

           19  survey was done in the area?

           20      A.    Because the 1851 manual, which I did want to

           21  say this morning and forgot to explain that, it says

           22  "Instructions to the Surveyor General of Oregon," I

           23  think it is.  Anyway, it has "Oregon" in the title.

           24      Q.    Uh-huh.

           25      A.    The reason for that is that at that
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            1  particular time, when that manual was written, most of

            2  the settlers who were coming west were heading for

            3  Oregon.  And so the thinking went that because there

            4  were going to be multiple surveyors doing work in what

            5  was called the Oregon country, which was not today the

            6  state of Oregon, but a much bigger geographic area,

            7  that this would be the standard for all of those

            8  surveyors in that area.

            9            That was the first manual that specified that

           10  navigable bodies of water needed to be meandered on

           11  both banks.

           12            The 1855 manual maintained the same

           13  instructions, or there may have been very slight

           14  differences in wording, but I think it was almost

           15  verbatim.  And the 1855 manual, in turn, with regard to

           16  meandering navigable bodies of water, those

           17  instructions were incorporated into the subsequent

           18  manual, which did govern the initial Ingalls brothers'

           19  surveys in 1868.

           20            So it was important to show how these

           21  provisions first started out in manuals and then were

           22  carried through to the manual that governed the 1868

           23  surveys.

           24      Q.    But it's my understanding, and I could be

           25  wrong, that each manual was a freestanding document of
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            1  its own?

            2      A.    Yes, but --

            3      Q.    They didn't incorporate the prior manual?

            4      A.    No, but they carried over very large portions

            5  of the previous manuals' wording in areas that the

            6  Surveyor General at the time didn't think warranted

            7  changing.

            8      Q.    Sure, I understand that some of the wording's

            9  identical.

           10      A.    Yes, large portions of it.

           11      Q.    But my point is, is that each one of those

           12  manuals was freestanding and stood on its own?

           13      A.    That was the intention, yes.

           14      Q.    I didn't have to get the '68 manual, for

           15  example, and say, whoop, I've got to have the '51

           16  manual because '68 tells me to read '51?

           17      A.    No, it was freestanding.  '68 would have told

           18  the surveyor everything that he needed to know --

           19      Q.    To do his job?

           20      A.    -- to do his job.

           21      Q.    On Page 20 --

           22      A.    Okay.

           23      Q.    -- you're talking about the first legislation

           24  that talks about navigability?

           25      A.    Yeah.  About halfway down the page?
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            1      Q.    Right, uh-huh.

            2      A.    Uh-huh.

            3      Q.    And my question to you, as we sit here today,

            4  is there any law that you're aware of that defines

            5  navigability?

            6      A.    I think I answered that this morning.  No,

            7  there is not.  There are Court decisions that do, such

            8  as Daniel Ball; but I don't think there's a Federal

            9  Statute that defines it.

           10            Let me back up and clarify that.  There is

           11  the first Federal Statute that is cited in my report,

           12  which is the 1796 law; but I'm unaware of any

           13  subsequent Federal laws.

           14      Q.    That's what I'm referring to.

           15      A.    Okay.

           16      Q.    On Page 22 you bring out that wonderful term

           17  "well-defined natural artery of internal

           18  communication," and I would like you to give me your

           19  definition of what that means.

           20      A.    I have found nowhere where that phrase was

           21  specifically defined.  I have always understood it to

           22  mean based upon where one bank meanders were done, and

           23  this particular phrase related to one bank meanders

           24  where the waterway was a well-defined artery of

           25  internal communication.  I've always interpreted that
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            1  to mean where there was a trail or a road that ran

            2  somewhere near the body of water, that the Federal

            3  Government felt ought to be identified for the purposes

            4  of people traveling in that region.

            5      Q.    Page 25, you have a quote in there that ends

            6  with "three chains."  How long is 3 chains, for us

            7  people who just work in feet?

            8      A.    I think it's 198 feet, 66 feet per chain, as

            9  I recall.  In fact, that's what it says on Page 25 of

           10  my report.

           11      Q.    The question that I have with respect to that

           12  is, are you aware if any part of the Lower Salt River

           13  is wider than 3 chains?

           14      A.    I don't believe it is.  There are portions on

           15  the Gila that are, but not on the Lower Salt.

           16      Q.    Okay.  See if I've got this right.  After the

           17  1890 instructions, a survey could have double meanders

           18  for 3 chains --

           19      A.    3 chains or --

           20      Q.    -- and navigability, or navigability?

           21      A.    Both bank meanders would occur after 1890 if

           22  the river was navigable or if it was nonnavigable and

           23  over 3 chains wide.

           24      Q.    Okay.  On Page 26 you're talking about the

           25  1894 manual throwing in the terminology "shallow
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            1  streams," just above Number 7?

            2      A.    Yes, I see that.

            3      Q.    Did they define what a shallow stream was?

            4      A.    No.

            5      Q.    So you don't have any idea what they meant by

            6  "shallow stream"?

            7      A.    No.

            8      Q.    Are you aware if there were any provisions in

            9  the instructions for dry years, for lack of a better

           10  description; in other words, a shallow stream might not

           11  really be shallow in nine out of ten years, but in the

           12  tenth year we have a drought?

           13      A.    I have read all of these manuals from cover

           14  to cover, and to the best of my recollection, although

           15  albeit this is 20 years ago now, to the best of my

           16  recollection, there was no reference whatsoever as to

           17  whether it was a dry year or wet year.

           18      Q.    Page 27, just below the quote, you tell us

           19  what you think the manual meant.  Do you see that?

           20      A.    Yes.

           21      Q.    And I'm curious how you take that quote above

           22  and get that interpretation?

           23      A.    This is just a paraphrasing of what's in the

           24  quote.  It was directions that were in the 1902 manual

           25  pointing out that surveyors had improperly been using


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3949


            1  the terminology "meander" when they were not referring

            2  necessarily to a navigable body of water.  And so I'm

            3  just paraphrasing what I understood the block quote to

            4  mean.

            5      Q.    So this is your legal opinion of what that

            6  block quote means?

            7      A.    No, it's my historian's opinion.  I'm not an

            8  attorney.

            9      Q.    That block quote doesn't mention the word

           10  "states" anywhere, does it?

           11      A.    No, it does not.

           12      Q.    When you get to those '94 instructions, is it

           13  my understanding now that we can have meanders for

           14  rivers that are less than 3 chains wide also, if

           15  they're fast?  The 1902 manual?

           16      A.    Oh.  You said the 1894 manual.

           17      Q.    I'm sorry.

           18      A.    And what's your question, again?

           19      Q.    That now there's three ways a double meander

           20  can occur?

           21      A.    That's correct.

           22      Q.    Okay.  And the third one is for streams that

           23  are less than 3 chains wide, but are deep and swift?

           24      A.    Correct.  And as I explained this morning,

           25  the reason for the meandering, either of navigable
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            1  waterways or for nonnavigable waterways over 3 chains

            2  wide or, in this case, less than 3 chains, but are deep

            3  and swift and dangerous, the principal reason for

            4  meandering them was so that the title to these streams

            5  would not be handed out to homesteaders, either because

            6  of navigability or because the land would not be

            7  suitable for agricultural purposes.

            8      Q.    Page 29.

            9      A.    Okay.

           10      Q.    You're talking about Ingalls?

           11      A.    Okay.

           12      Q.    And stating that he followed the '51 and '55

           13  manuals, as modified by the '64 instructions?

           14      A.    Correct.

           15      Q.    Okay.  How do you know he followed those?

           16  Did he say it anywhere in anything he wrote?

           17      A.    In the contracts, and I have looked at all

           18  the contracts of these surveyors, they were similar to

           19  what we saw in the Chilson contract, which was that

           20  there was boilerplate language that would say you will

           21  follow the manual as you carry out your survey.

           22            And since Chilson was doing the survey, the

           23  brothers, in 1868, they would have been following the

           24  1864 manual, which included the language from 1851 and

           25  1855.
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            1      Q.    Okay.  So your premise for this is the

            2  assumption that they followed those manuals because it

            3  told them to in boilerplate in their contract?

            4      A.    Correct.

            5      Q.    You don't, as a fact, know whether they did

            6  follow those or not?

            7      A.    They swore under oath at the end of their

            8  field notes that they had followed those instructions.

            9  If you look at the field notes, there is always a

           10  section, once they have completed a township survey,

           11  where they and their deputy surveyors all swear under

           12  oath that they followed the instructions of the

           13  appropriate either special instructions or manual to do

           14  their survey.

           15      Q.    And everybody signed that so they could get

           16  paid, right?

           17      A.    Well, they signed it.  I'm assuming that part

           18  of the motivation was to get paid, but I also assume, I

           19  think, if they wanted to get further surveying work,

           20  that they would be carrying out the work to the best of

           21  their ability.

           22      Q.    And there are numerous cases that have been

           23  disclosed where the manuals weren't followed, aren't

           24  there?

           25      A.    I don't know whether it's numerous, but none


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3952


            1  of them apply to the Salt River area.

            2      Q.    That's your assumption?

            3      A.    Because I haven't seen any reference to them.

            4      Q.    And so you make that assumption?

            5      A.    I would have run across -- if there had been

            6  disputed surveys, I would have run across them.

            7      Q.    For the surveys that you did review, did you

            8  attempt to find the flow records for the period of the

            9  survey on the Salt River?

           10      A.    No.  I reviewed all of the surveys that were

           11  done of the Salt River area, but I did not look at any

           12  flow records relating to when those surveys were done.

           13      Q.    So we don't know whether it's a dry year or

           14  wet year or anything like that, right?

           15      A.    Well, other people may know, but I don't.

           16      Q.    Well, this is my point.  I'm not talking

           17  about the other people.  I'm asking you.  You didn't do

           18  anything to check that the surveys that you were

           19  relying on were done in a wet year, a flood, a drought,

           20  or anything like that?

           21      A.    No, I did not.

           22      Q.    Page 32, right above Number 3.  You've got a

           23  missing acre there, right?

           24      A.    Where are you?

           25      Q.    Footnote 23, right above that.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3953


            1            "Had the missing land been due to

            2  navigability --"

            3      A.    Oh.  Yes, that's correct.

            4      Q.    Is this you speculating on the missing land,

            5  on why?

            6      A.    That's me speculating, yes.  I think it was

            7  simply a typographic error.

            8      Q.    On Page 35?

            9                 CHAIRMAN NOBLE:  Oh, that's really good.

           10  That's a three-page jump.

           11                 MR. HELM:  I'm rolling.

           12                 CHAIRMAN NOBLE:  Great.

           13                 MR. SLADE:  Rolling like a cow.

           14                 THE WITNESS:  Okay, I'm at Page 35.

           15  BY MR. HELM:

           16      Q.    Okay.  At the bottom where it says "Note."

           17      A.    Yes, I see that.

           18      Q.    How does that indicate nonnavigability?

           19                 COMMISSIONER ALLEN:  Question.

           20                 CHAIRMAN NOBLE:  Sure.

           21                 COMMISSIONER ALLEN:  How can you -- what

           22  is the quote?

           23  BY MR. HELM:

           24      Q.    Oh, all right.  Let me go back to it.

           25      A.    Would you like me to read it?
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            1      Q.    "Note - land on line bet secs 16 & 21 sandy -

            2  subject to overflow and unfit for cultivation a large

            3  portion of it being washed or shifted about every

            4  season more or less."

            5      A.    This probably also addresses some of the

            6  points that were raised earlier in my cross-exam.  To

            7  me, that indicates that the channel changed every

            8  season and that the land periodically flooded, to some

            9  extent or another, and that it would have been

           10  difficult to move boats through that area due to those

           11  characteristics.

           12      Q.    So that's your interpretation of that note?

           13      A.    Yes, that's what my interpretation says.

           14      Q.    Moving to Page 36, the quote that you have

           15  there.

           16      A.    At the top of the page?

           17      Q.    It starts "Salt River separates into two

           18  channels called North and South Channels."

           19      A.    Yes, I see that.

           20      Q.    Okay.  How does that indicate navigability or

           21  not navigability?

           22      A.    Like the last quote -- well, the quote, for

           23  the benefit of the Commissioners, I'll read it.

           24            "Salt River separates in two channels called

           25  North and South Channels with numerous sloughs running
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            1  from one to the other runs through a loose sandy," and

            2  then there's a illegible world, "in the middle of the

            3  township from East to west - It is continually washing

            4  away and changing course.  This Township is made

            5  fractional in consequence of the land between the North

            6  and South channels being sandy and constantly washed

            7  and shifted by the river and unfit for cultivation."

            8            And my answer is the same as the previous

            9  quote that we discussed.  To me, it sounds like it

           10  would have been very difficult to regularly and

           11  reliably have a boat go through this area.

           12      Q.    Page 38, bottom of the page, you state "No

           13  meander lines are shown on the plat, and no meander

           14  data appear in the margins.  Further suggesting that

           15  the Salt was not considered navigable are irrigation

           16  canals described in the field notes.  Water diverted

           17  from the river to serve farmlands, of course, could

           18  deplete supplies necessary to maintain navigability,

           19  but other historical documentary evidence to be

           20  discussed later in the report indicates no objections

           21  were made to such diversions."

           22            As I would understand what you're giving me

           23  with that quote is that you didn't make any adjustments

           24  for any of the diversions that occurred on the Salt

           25  River in doing your report?
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            1      A.    That's not what this passage says.  This

            2  passage says that the Ingalls brothers' survey -- no,

            3  not the Ingalls brothers.  The survey that we're

            4  discussing here recognized the water was being

            5  diverted.

            6      Q.    Correctly.  And so what this is evidencing is

            7  that you are relying on surveys of areas where the

            8  water was diverted --

            9      A.    Correct.  Yes.

           10      Q.    -- to establish that the river is not

           11  navigable?  Have I got that right?

           12      A.    To convey what the characteristics of the

           13  river were at the time of that survey.

           14      Q.    On Page 39, top of the page, you're talking

           15  about roads?

           16      A.    Yes.

           17      Q.    And I take it that the existence of roads

           18  near the rivers played a part in your determination of

           19  navigability?

           20      A.    Only a very small part, because as I've

           21  discussed earlier, and I don't remember whether it was

           22  my direct or cross, there are certainly roads that

           23  parallel navigable rivers.  But in this particular

           24  case, the presence of the roads would seem to have

           25  indicated to me, given the evidence that indicated that
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            1  the Salt River was not navigable, that the roads were

            2  the principal means of carrying goods and people

            3  through the Salt River Valley.

            4      Q.    So, again, you, at least in this event,

            5  considered the existence of these roads as indicative

            6  of the river not being navigable, to some degree?

            7      A.    Yes.

            8      Q.    That's a yes?

            9      A.    Very small degree.

           10      Q.    Several places you've talked about changing

           11  channels.  We've talked about it a couple of times in

           12  the earlier quotes that we've talked about; fair?

           13      A.    Yes.

           14      Q.    Okay.  Is it your position that because a

           15  channel changes in a river, that makes the river not

           16  navigable?

           17      A.    No.  It's one of many characteristics that

           18  would be considered in terms of whether a historical

           19  party would consider the river to be navigable.

           20      Q.    Okay.  And my point is, in making your

           21  judgment, did the fact that there were channel changes

           22  in the river lead, in some part, to your determination

           23  that the river was not navigable?

           24      A.    I think it was the historical parties that

           25  considered the changing channels making it difficult to
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            1  navigate, and that's why we don't see a lot of evidence

            2  from historical parties that the river was regularly or

            3  reliably navigated.  I'm saying it's one of the

            4  characteristics recounted by the historical parties

            5  that, in my view, explains why historical parties did

            6  not use the river regularly and reliably.

            7      Q.    So in terms of your decision that the river

            8  is not navigable, that change in channel impact played

            9  a part in the decision?

           10      A.    It played a part in the decision by the

           11  historical parties not to use it regularly and

           12  reliably.  And then when considered in conjunction with

           13  all the hundreds of other pieces of historical

           14  evidence, led to my ultimate conclusion that the

           15  historical parties, over a wide range of time and in

           16  many circumstances, did not regularly or reliably view

           17  the river as navigated or susceptible to navigation.

           18      Q.    Page 43, below the map, you seem to indicate

           19  that the land between the two channels means that the

           20  river is not navigable.  Do I understand that

           21  correctly?

           22      A.    The same answer that I gave before.  It's one

           23  of many characteristics that historical parties would

           24  have considered in their decision about whether to

           25  regularly or reliably boat the river.
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            1      Q.    And you considered it, and it went into your

            2  opinion?

            3      A.    As I just said a moment ago, in relation to

            4  hundreds of other examples of what historical parties

            5  thought about the river; not in and of itself as one

            6  particular piece of evidence, but in conjunction with

            7  hundreds of other historical pieces of evidence.

            8      Q.    It led to the conclusion, to your conclusion,

            9  that it's not navigable?

           10      A.    That the historical parties reached that

           11  conclusion, and I agree with it.

           12      Q.    Page 44 you're talking about the Ingalls

           13  surveys and their triangulation?

           14      A.    Yes.

           15      Q.    Did any of the distances triangulated exceed

           16  3 chains?

           17      A.    I don't know.  And I think this probably

           18  answers the question that came up this morning in my

           19  cross-exam.  According to what I've written here, they

           20  did establish witness posts on both banks of the river.

           21  There was some question about whether they did or

           22  didn't, and clearly here they did.  But if they had

           23  referenced the 3 chains, I would have certainly put it

           24  in.  But the distance across is listed in the field

           25  notes.  I just don't know what the distance was.
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            1      Q.    And you don't recall whether any of them were

            2  in excess of 3 chains?

            3      A.    I don't believe any of them were anywhere

            4  where the Ingalls brothers did surveys.  I think you

            5  asked that question earlier.

            6      Q.    I don't think I did with respect to

            7  triangulation.

            8      A.    Well, you did ask the question about whether

            9  anywhere on the Lower Salt was 3 chains or more wide.

           10      Q.    At the bottom of that same page, you're

           11  talking about shifts in the bed again.  Do you see

           12  that?

           13      A.    Yes, I do.

           14      Q.    And I take it that bed shifting was another

           15  one of your thousands of indicators that the river was

           16  not navigable?

           17      A.    The same answer that I gave before.

           18                 CHAIRMAN NOBLE:  Mr. Helm, would it be

           19  all right if we took a break?

           20                 MR. HELM:  We sure can.

           21                 CHAIRMAN NOBLE:  Thank you very much.

           22  Let's break for 15, back at 3:00.

           23                 (A recess was taken from 2:45 p.m. to

           24  3:01 p.m.)

           25                 CHAIRMAN NOBLE:  Okay, let's do it.
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            1  BY MR. HELM:

            2      Q.    Page 47, top of the page, you have a quote,

            3  and as part of that quote, it says -- and it's talking

            4  about the river. -- "It is fordable during six or seven

            5  months of the year in section 29 at the crossing of

            6  Fort McDowell & Maricopa Wells Road."

            7            Do you see that?

            8      A.    Yes.

            9      Q.    Okay.  Does that indicate to you that for

           10  five or six months of the year it was not fordable, too

           11  deep?

           12      A.    I just quoted what Ingalls put in his field

           13  notes.

           14      Q.    Okay.  But would that be a fair reading of

           15  that?

           16      A.    That's apparently what Ingalls thought.

           17      Q.    Okay.  And from your perspective, if a --

           18  does a river have to be usable all year long to be

           19  navigable?

           20      A.    I think we've answered that question before.

           21  It depends on what kind of products you might want to

           22  bring down the river and whether it was adequate to

           23  maintain a living.

           24      Q.    So is that a yes or a no or a maybe?

           25      A.    It depends on the parties bringing the
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            1  materials up or down the river.

            2      Q.    On Page 48, at the top of the page, you

            3  indicate that channel changes suggest difficulty for

            4  navigation.  Do you see that?

            5      A.    Yes.

            6      Q.    Why?

            7      A.    I think I've answered that question before;

            8  that historical parties might have found it difficult

            9  to bring a boat through that region.

           10      Q.    The Mississippi changes all the time, doesn't

           11  it?

           12      A.    But this is -- we're not talking about the

           13  Mississippi here.  We're talking about the Salt River.

           14      Q.    On Page 48 you reference some resurveys and

           15  stuff?

           16      A.    Yes.

           17      Q.    All of those were done after the river was

           18  completely diverted, weren't they?

           19      A.    I don't know if it was completely diverted,

           20  but they were done after.  And these surveys, by the

           21  way, were done in the vicinity of Fort McDowell, and

           22  most of the diversions were downstream from there.

           23  These were the surveys that we talked about, that I

           24  explained to Commissioner Allen were for the southern

           25  boundary of the Pima-Maricopa Indian Reservation.
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            1      Q.    When they finished Roosevelt Dam, did that

            2  completely divert the river?

            3      A.    Yes.  And Roosevelt Dam was completed at

            4  about the time of the second of the resurveys I discuss

            5  here, which is 1910.

            6      Q.    When Farmer did his resurvey, was Roosevelt

            7  done?

            8      A.    Yes, it was.

            9      Q.    Page 52.

           10      A.    Okay.

           11      Q.    Farmer wrote that it's 3.8 chains to the

           12  middle.  Do I understand that to mean that it's

           13  200-and-something feet?

           14      A.    I don't know.  That's just what he said.

           15      Q.    Okay.  Well, that would have been a place

           16  where we would have had double meanders, right?

           17      A.    He was not -- I guess that would have been

           18  the case, and -- but it does indicate that there's no

           19  water in the river here at that particular time.

           20      Q.    Does that matter?

           21      A.    I don't know.  But he also was carrying out

           22  the meander for the purpose of defining the Salt River

           23  Indian Reservation and had special instructions like

           24  Chilson's, by my recollection.

           25      Q.    Did one of them say don't double meander if
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            1  the manual calls for it?

            2      A.    I don't know.  I haven't looked at that

            3  contract in a long time.  But his purpose was to define

            4  the Salt River Indian Reservation boundary.

            5      Q.    And so because that was his purpose, he was

            6  justified in disregarding the manual?

            7      A.    I could also point out here that in this

            8  section of the river, under the Ingalls survey, there

            9  was a very large island in the middle of the river, and

           10  what he may have been identifying here is the middle of

           11  the island, which he was attempting to define as the

           12  southern boundary of the Indian Reservation.  But I

           13  don't know for sure.  I just know what he said.

           14      Q.    That's your speculation?

           15      A.    Well, it's what he said.  I'm just attempting

           16  to figure out what it was he was doing, and since there

           17  was a large island, he may very well have included --

           18  he may have been measuring the 3.8 chains covering not

           19  only the two channels of the Salt River, but also the

           20  island.

           21      Q.    Well, he said it was to the middle of the

           22  river, though, didn't he?

           23      A.    Well, but it was in the middle of the island

           24  in the middle of the river.

           25      Q.    Okay.
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            1             EXAMINATION BY COMMISSIONER ALLEN

            2                 COMMISSIONER ALLEN:  Now, if you go to

            3  Page 5 of the Solicitor's opinion --

            4                 THE WITNESS:  Okay.  I don't have a copy

            5  of that with me.

            6                 COMMISSIONER ALLEN:  Is there any spot

            7  on there where the north or the south channel is not

            8  more than 3 chains wide separately?

            9                 THE WITNESS:  It looks like most of

           10  them.

           11                 COMMISSIONER ALLEN:  All of them.

           12                 THE WITNESS:  All of them except the

           13  north channel between Sections 3 and 4.

           14

           15               CROSS-EXAMINATION (CONTINUED)

           16  BY MR. HELM:

           17      Q.    So do I understand what's going on here, that

           18  at least somewhere in the Salt you missed the idea of

           19  it being at least 3 chains wide?

           20      A.    Not -- to Ingalls, that would not have made

           21  any difference in terms of his meandering or not

           22  meandering, because the 3 chains wide requirement did

           23  not apply to them.

           24            The subsequent resurvey for Chilson was

           25  clearly to identify the boundary, and the resurvey for
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            1  Farmer was also to identify the boundary.  But as the

            2  Solicitor's opinion indicated, evidently both of those

            3  channels were more than 3 chains wide.

            4      Q.    And you missed that?

            5      A.    I missed that.

            6            Well, I didn't miss it to the extent that I

            7  identified for Farmer that it was 3.8 chains to the

            8  middle of the channel.

            9      Q.    You just missed it in your testimony here?

           10      A.    Yes.

           11      Q.    Page 55, you're starting to talk about

           12  subsequent mapping by the Geological Survey?

           13      A.    Yes.

           14      Q.    Okay.  And you refer to it taking place

           15  between 1904 and 1913?

           16      A.    Correct.

           17      Q.    For all practical purposes, the river was

           18  completely diverted in that time frame, wasn't it?

           19      A.    At certain periods of time; not every single

           20  day.

           21      Q.    Did you check whether they were doing their

           22  mapping when it was a dry river or a wet river?

           23      A.    I don't remember.  The left-hand corners of

           24  those maps identify the year in which the actual survey

           25  was done that led to the drawing of the map.  The years
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            1  that I have here are the years that the maps were

            2  actually printed, which are typically one or two years

            3  after the actual survey work is done.

            4            But U.S. Geological Survey topographic maps

            5  identify features on the ground as they exist at the

            6  time the survey was done.  So other than that, I can't

            7  answer anything more about it.

            8      Q.    Okay.  And I guess your answer is, no, I did

            9  not check to see if the river was flowing when the

           10  survey was done?

           11      A.    I just provided you with the answer; that --

           12      Q.    I didn't get it.

           13      A.    -- I don't know what they did in terms of

           14  whether it was flowing or not.

           15      Q.    Because you didn't check the issue, right?

           16      A.    No.  I was not there with them.

           17      Q.    Do you know if the Geological Survey, when it

           18  was doing its mapping, made any adjustments for the

           19  fact that the river might not be flowing all the time?

           20      A.    I know for intermittent streams they used a

           21  dashed blue line, and for other streams they used a

           22  solid blue line; but I don't recall how they

           23  characterized the river at this point, and I guess it

           24  would have depended on how they saw -- what time of

           25  year and how they saw it.
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            1      Q.    You don't recall whether they did dashed or

            2  solid?

            3      A.    No, I don't.

            4      Q.    On I believe it's the next page -- let me

            5  check.  Yeah, 56.

            6      A.    Okay.

            7      Q.    You're suggesting that we compare General

            8  Land Office maps to the Geological Survey's maps, and

            9  that will tell us how the river changed over time?

           10      A.    That statement indicates what I did do with

           11  regard to making those Salt River Project cartographic

           12  maps, in terms of establishing where the channels of

           13  the river were, both when the topographic maps were

           14  done, as well as when the GLO survey maps were done.

           15            So we could -- GLO -- I'm sorry.  Salt River

           16  Project Cartographics, using GIS technology, which I

           17  don't know what that is, because I'm not a

           18  cartographer, they basically took the two different

           19  maps and overlaid them and then created a map that had

           20  one shade of blue showing where the river was in 1868

           21  when the Ingalls were there and then another shade of

           22  blue showing where the river was when the various

           23  topographic maps were done, I guess about 40 years

           24  later.

           25      Q.    I think you probably answered the question in
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            1  your thing, but you're trained as a cartographer?

            2      A.    No, I am not.

            3      Q.    And all of the maps that you are comparing in

            4  that portion of your report were done significantly

            5  after the river had been diverted?

            6      A.    Well, the Ingalls maps were the ones that

            7  were the GLO plats, and the river was not significantly

            8  depleted then.  That was 1868.  And there was the

            9  Swilling Ditch, I believe, but I don't think any other

           10  diversions were on the river.

           11            The USGS topo maps were completed when there

           12  were substantial diversions from the river.

           13      Q.    That's what I'm -- why I'm using the -- this

           14  is what you're comparing?

           15      A.    Comparing the two, correct.

           16      Q.    Right.

           17      A.    Yes.

           18                 MR. SPARKS:  Pardon me, Counsel, but I

           19  think we've lost your mike again.

           20                 MR. HELM:  One, two, three.  It's

           21  off?

           22                 (A brief recess was taken.)

           23                 MR. SPARKS:  I apologize, Counsel, but

           24  thank you.

           25                 MR. HELM:  You're welcome.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3970


            1  BY MR. HELM:

            2      Q.    Page 61.

            3      A.    Okay.

            4      Q.    You're suggesting that we compare

            5  homesteading information to these two sets of maps that

            6  we've been talking about?

            7      A.    The homesteading information is overlain on

            8  the combined sets of maps which were created by Salt

            9  River Cartographics.

           10      Q.    And does this assume that the flow during the

           11  four decades remains the same?

           12      A.    I tried to compensate for that by using the

           13  Ingalls brothers' surveys, which was 1868, and with the

           14  awareness that the USGS topos were done after many

           15  diversions had been established, I included those

           16  because the diversions themselves may have affected

           17  where the channels were of the river.  So I used both

           18  sets of maps.

           19      Q.    Do you know if the USGS maps for the early

           20  1900s were adjusted for the diversions?

           21      A.    I don't know the answer to that.

           22      Q.    Were the State patent maps done from the

           23  1900s USGS maps?

           24      A.    The State patent maps?

           25      Q.    Uh-huh.
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            1      A.    I'd have to look and see.

            2            The State patent maps appear to use both the

            3  GLO 1868 Ingalls maps, as well as the USGS topo maps;

            4  but because the State patents themselves were located

            5  largely in an area above -- it appears they mostly were

            6  done in relation to the USGS maps, but I can't read

            7  this without the blowups.  So I can add the blowup of

            8  the State patent maps to the Federal patent maps, if

            9  you like.

           10      Q.    That would be wonderful.

           11      A.    Sure.

           12                 THE WITNESS:  Mr. McGinnis?

           13                 MR. MCGINNIS:  Which figures were those?

           14  Just so we get them right.

           15                 THE WITNESS:  This would be Figure 27 in

           16  my report, the State patent map, overall map.

           17                 MR. MCGINNIS:  We can do that.

           18                 THE WITNESS:  Figure 27 on Page 109.

           19                 COMMISSIONER ALLEN:  Should that be

           20  listed as an exhibit?

           21                 DIRECTOR MEHNERT:  It will be part of

           22  Exhibit C050, with a different Part number, correct?

           23                 MR. MCGINNIS:  Yeah, I assume we would

           24  just submit the tiff file as one exhibit.

           25                 DIRECTOR MEHNERT:  Right.  I'm sorry.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3972


            1                 MR. HELM:  That's fine with me, if he

            2  just wants to use whatever the number is.

            3                 DIRECTOR MEHNERT:  It will be just a

            4  different Part number on the exhibit that are already

            5  submitted.

            6                 COMMISSIONER ALLEN:  Will we see those?

            7                 DIRECTOR MEHNERT:  Huh?

            8                 COMMISSIONER ALLEN:  Will we see those?

            9                 DIRECTOR MEHNERT:  You'll get copies of

           10  them.

           11                 COMMISSIONER ALLEN:  Okay.

           12                 DIRECTOR MEHNERT:  You'll probably get

           13  CDs.  Yeah, CDs with them.

           14  BY MR. HELM:

           15      Q.    You're going to have both the State and the

           16  Federal maps, with their dates on them now, is what

           17  we're basically saying?

           18      A.    Yeah.  Right, because the print is too small

           19  on the reproduction in the report.

           20      Q.    Right.  Us old guys can't read real well.

           21      A.    Yeah, even for us younger guys, it's tough to

           22  read them.

           23      Q.    I've got to ask this question.  On Page 67,

           24  tell me what the dark gray indicates.  Do you see where

           25  I'm talking, in the middle of the river?
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            1      A.    Yeah, I do.

            2            I don't know, to answer your question.  It

            3  may become evident when we blow these up from tiff

            4  files.  I'm not sure.

            5      Q.    Okay.  It's not a swamp or something?

            6      A.    No.  No.

            7      Q.    In your Federal Patents and Salt River

            8  Potential Navigability section, which starts on

            9  Page 72 --

           10      A.    72 is a map.

           11      Q.    73.  I'm sorry.

           12      A.    Okay.

           13      Q.    There are what I, at least, consider to be

           14  some legal assumptions in there, and I'm wondering if

           15  you had any advice with respect to those patents, or

           16  are these just a historian's assumption?

           17      A.    And what are the assumptions?

           18      Q.    Okay.  "Each patent indicates the total

           19  amount of land awarded by the United States.  If the

           20  Salt River flowed through the parcel and was navigable,

           21  federal officials would not have granted title to the

           22  bed..."

           23            "Federal officials would not have granted

           24  title to the bed" is a legal assumption, in my view.

           25      A.    Well, I think it's also a historical
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            1  assumption based on my understanding of the patenting

            2  process and navigable rivers.  I'm reaching that

            3  conclusion as a historian, not as an attorney.

            4      Q.    That's what I'm asking.

            5      A.    Yes, as a historian.

            6      Q.    And as a historian, what specifically can you

            7  point me to that supports federal officials would not

            8  have granted title to the bed?

            9      A.    The fact that they didn't here; or that they

           10  did, rather.

           11      Q.    Are you aware of cases where they did grant

           12  title to the bed of a river?

           13      A.    They didn't in relation to the Salt River.

           14  You mean a navigable river?

           15      Q.    Yeah.

           16      A.    No, I'm not aware of such cases.

           17      Q.    So your, what I consider to be, legal

           18  conclusion and you consider to be consider to be a

           19  historical conclusion is not based on any actual law

           20  that you can point to?

           21      A.    I have done no legal research on this.

           22      Q.    Or historical research?

           23      A.    I'm reaching what I think is a reasonable

           24  conclusion for a historian based on the historical

           25  evidence.
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            1      Q.    And I assume it's fair to say you're not

            2  aware of any cases that, in the event the Federal

            3  Government conveyed land underlying a navigable river

            4  to an individual, that would confirm the ownership of

            5  that land in the individual?

            6      A.    I've done no research on that other than what

            7  appears in this report with regard to the Salt River,

            8  which was not navigable.

            9      Q.    You had some discussions about government

           10  lots --

           11      A.    Correct.

           12      Q.    -- for lands next to the river?

           13      A.    Correct.

           14      Q.    Have you seen any maps or patents that label

           15  lands next to a river kept by the government to be a

           16  government lot?

           17      A.    I don't understand your question.

           18      Q.    You've testified that the land below the mean

           19  high water mark, I guess, or whatever, would be labeled

           20  a government lot on a navigable river?

           21      A.    Yes, correct, because it would be an

           22  irregularly shaped parcel and would not be capable of

           23  being defined by the southeast quarter of the northwest

           24  half, that kind of language.

           25      Q.    Right.  And I'm just wanting to know if you
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            1  can give me any examples where that took place that

            2  you've seen?

            3      A.    Somewhere other than the Salt River?

            4      Q.    Well, obviously, because that's not on the

            5  Salt, right?

            6      A.    Right.  I'm basing that on having read the

            7  surveyors' manual and about the creation of government

            8  lots adjacent to navigable waterways, and that is how

            9  the survey manuals describe what would happen to those

           10  parcels.

           11      Q.    Have you seen any parcel like that on the

           12  Colorado River?

           13      A.    I was not asked to look into the Colorado

           14  River.

           15      Q.    So you have never seen any examples where a

           16  government lot was created; fair?

           17      A.    None that I can talk about here that aren't

           18  confidential.

           19      Q.    Okay.  The government lot surveying, was that

           20  in the early manuals, the '51?

           21      A.    I don't remember where that was explained.

           22      Q.    Would you expect, since the Colorado was

           23  navigable from an early time, that in surveying the

           24  Colorado, you would find these kinds of government

           25  lots?
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            1      A.    I would imagine so, but I don't know for

            2  sure.  I can give you -- actually, I thought of an

            3  example that is not confidential that I can give you.

            4      Q.    All right.

            5      A.    Throughout the American West large portions

            6  of marshy and swamp and overflowed lands were

            7  authorized under the 1850 Arkansas Act, which was later

            8  expanded to cover all western states, or most of them.

            9  Those lands were authorized to be given to the States

           10  on the condition that the States drained them and made

           11  them suitable for farming.

           12            And the States approached that in different

           13  ways in different areas, but because the swamplands

           14  were going to be segregated out from the public domain

           15  in general, they had to survey the boundaries of the

           16  swamplands, and the boundaries of those swamplands did

           17  create government lots, and I have seen many of those

           18  types of government lots adjacent to a meander line

           19  along a swamp and overflowed area.

           20      Q.    But you've never seen any with relation to a

           21  navigable river like the Colorado?

           22      A.    No, I have not seen that.

           23      Q.    If Federal law provides that no patent

           24  transfers water under a navigable river unless the

           25  patent states that, why would it be necessary or why do
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            1  you conclude that because the patents don't say

            2  anything about land that's navigable on the Salt River,

            3  it means that they considered the river not navigable?

            4      A.    I'm not sure I understand your question.

            5      Q.    I'm not sure I do either, so let me try it

            6  again.

            7            Assume that Federal law establishes that no

            8  patent granted to anyone adjacent to a navigable river

            9  conveys any land under the river.

           10      A.    Okay.

           11      Q.    Okay?  If that's the case, why would

           12  government officials state in the patent that they were

           13  reserving the navigable river?

           14      A.    Because the patent would describe -- and I'm

           15  still -- I'm trying not to get this confused.  Because

           16  the patent would describe the land being granted to the

           17  patentee as being a government lot being defined by,

           18  and then it would give, where it was possible, the

           19  section lines, and then otherwise it would refer to the

           20  meander line along the navigable waterway as one of the

           21  borders of the government lot.

           22      Q.    Legally speaking -- well, I shouldn't say

           23  legally speaking.

           24            If, in fact, that is the law, that no

           25  conveyance of navigable water is granted, even if the
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            1  deed describes it, there would be no need to have to

            2  make those notations, would there?

            3      A.    That's a hypothetical and, also, a legal

            4  question, and for both reasons I can't answer it.

            5      Q.    You didn't look into whether that's the law?

            6      A.    No, I did not.

            7      Q.    You would agree that at some point, if the

            8  Salt River was navigable, it became nonnavigable by

            9  virtue of the diversions; fair?

           10      A.    I would say that the diversions would have

           11  had an impact on its navigability if it was navigable.

           12      Q.    Sure.

           13      A.    And I can't say for sure whether that would

           14  have made it totally unnavigable, and I certainly don't

           15  want to attempt to reach a legal conclusion about any

           16  of that.

           17      Q.    At any rate, the diversions dried it up for

           18  periods of time; fair?

           19      A.    But not consistently.

           20      Q.    Okay.

           21      A.    Depending on the needs of the water users.

           22      Q.    If your eyes of the beholder theory is

           23  correct, why would a government official reserve land

           24  in the river when it's a dry river?

           25      A.    They didn't reserve land in the river.  I
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            1  think that's the point of my patent discussion.

            2      Q.    But my point is, and if it was dry, they

            3  wouldn't think it was navigable, would they?

            4      A.    Well, they would be looking at it from the

            5  perspective of when the surveys were done, and large

            6  portions of the surveys were done by the Ingalls

            7  brothers, which then governed the patenting process for

            8  many of the patents that were issued along the river.

            9      Q.    How long did the patenting process go on in

           10  Arizona?

           11      A.    Oh, it -- I believe it went -- the bulk of

           12  the ones along the Salt River were well before

           13  statehood.  And, you know, unlike what was described in

           14  my report and discussed this morning, many of those

           15  early patents were pre-1890s, some dating back to the

           16  1860s, and they would have been relying on the Ingalls

           17  survey, which did not identify the river as being

           18  navigable.

           19      Q.    Okay.  Now, my question was, how long did the

           20  patenting process go on?

           21      A.    Into the 20th century, I believe.

           22      Q.    On Page 78 you're talking about

           23  Mr. Gonzales's patent, and I believe it's a State

           24  patent, down at the bottom of the page?

           25      A.    Page 78?
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            1      Q.    Yeah.

            2      A.    No, this is a Federal patent.

            3      Q.    Gonzales was a Federal patent?

            4      A.    Yes.

            5      Q.    If Arizona didn't know that the river was

            6  navigable, why would it have made a claim when Gonzales

            7  got its patent?

            8      A.    I don't think it says that Arizona made a

            9  claim.

           10      Q.    I understand.  And I'm saying if they didn't

           11  know the river was navigable, why would they have --

           12  why do you think they should have done it?

           13      A.    This paragraph doesn't discuss that.  This

           14  paragraph discusses the fact that the Federal

           15  Government granted the full parcel that Gonzales

           16  wanted, which included land that was in the bed of the

           17  river.  It doesn't say anything about Arizona's

           18  potential claim to it.

           19      Q.    "If the land had been Arizona's due to the

           20  navigability of the Salt River, the state made no such

           21  claim then or when Gonzales patented it."

           22      A.    Are you quoting my report?

           23      Q.    That's a quote.

           24      A.    And where is that.

           25      Q.    That's at Page 78, the third line from the
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            1  bottom it starts.

            2      A.    Oh.  It's because the State had already

            3  become a State, and the State did not object to the

            4  Federal Government patenting out the entire parcel to

            5  Gonzales.

            6      Q.    And my question to you was, if they didn't

            7  know it was navigable, why would you assume they would

            8  make an objection?

            9      A.    You would have to ask the State Land

           10  Department that question.  I don't know.

           11      Q.    Okay.  Page 79 you're talking about lands

           12  patented in 1951 at the bottom of the page,

           13  Footnote 62?

           14      A.    Yes.

           15      Q.    The same question.  Why would you expect the

           16  State to object to the Federal Government patent if

           17  they didn't know the river was navigable?

           18      A.    Again, you would have to ask the State why it

           19  did or did not take actions.  I'm just reporting of

           20  what was or was not done.

           21      Q.    Are you aware of anyone raising the

           22  navigability issue of the Salt River prior to the State

           23  raising the issue on the Verde River in their lawsuit

           24  in about 1985?

           25      A.    I don't know what the origin of this whole
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            1  process was before my involvement in it in 1996, and

            2  even -- or maybe it was '95 when I started doing the

            3  research.  And even then, I don't know what the history

            4  was prior to that point or what -- beyond what my role

            5  is as a historian to do the historical research and

            6  present it in a report.

            7      Q.    When you did your historical research, did

            8  you come across any research on anyone, anybody, that

            9  thought that the Salt River was navigable prior to

           10  1985?

           11      A.    Meaning with reference to -- I'm sure -- I

           12  don't understand your question.

           13      Q.    Sure.  You looked at this massive amount of

           14  research.  You've used the search methodologies and

           15  things like that.  And I just want to know if, in all

           16  of this search, you came across anybody who indicated

           17  that they thought the Salt River was navigable prior to

           18  1985?

           19      A.    My chronological cutoff period, as I

           20  indicated in the introduction to my report, was roughly

           21  a few years after statehood; and so any such lack of

           22  claim or claim I would not have run across, except for

           23  the materials that I've presented here.  And Arizona

           24  did not indicate a claim of navigability for the

           25  chronological period that I was asked to research.
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            1      Q.    Well, did that include up till 1951?

            2      A.    For this particular patent, yes.

            3      Q.    As of statehood, we had two dams in place, am

            4  I right, on the Salt?

            5      A.    You're talking about Roosevelt and Granite

            6  Reef.

            7      Q.    Right.

            8      A.    Yes, and some other diversion dams that

            9  weren't Federal dams.

           10      Q.    Do those dams make the river more reliable

           11  because they regulate it?

           12      A.    With regard to providing irrigation water, I

           13  would imagine so.

           14      Q.    Does it smooth out the flood flows?

           15      A.    I'm not a hydrologist, and I can't provide

           16  the precise data on that.  That's my general

           17  understanding of what dams do, though.

           18      Q.    Okay.  So were some of the impacts that you

           19  found that were the result of floods lessened because

           20  those two dams existed prior to statehood?

           21      A.    Yes.

           22      Q.    And how did you account for that in your

           23  work?

           24      A.    Just the general knowledge that the dams

           25  would have blocked flood flows to the extent that they
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            1  were not completely full.

            2      Q.    And to the extent that the dams block flood

            3  flow, would that have made the river more navigable?

            4      A.    I don't know.  I guess it would depend on

            5  what was being released from the Roosevelt at any given

            6  point.

            7      Q.    Well, your conclusion is the floods made the

            8  rivers not navigable when there weren't any dams there,

            9  right?

           10      A.    Yes.

           11      Q.    Okay.

           12      A.    It was one of the factors that made it

           13  nonnavigable.

           14      Q.    Sure.  So can we assume that those dams might

           15  have made the rivers more navigable?

           16      A.    Or less, depending on how much water was

           17  being released from them.

           18      Q.    Did the nature of the stream become more

           19  predictable once the dams were in place?

           20      A.    I don't know the hydrological answer to that

           21  question.  An educated guess would be that they

           22  probably did.

           23      Q.    Page 104.

           24      A.    Wow.

           25      Q.    Moving right along.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        SALT RIVER     VOLUME 18      03/11/2016
                                                                      3986


            1      A.    Yeah.  Almost at the end of this chapter too.

            2      Q.    Don't get excited.

            3      A.    Okay.  Page 104.

            4                 CHAIRMAN NOBLE:  I don't think we're --

            5  anybody's in real danger of that.

            6                 MR. HELM:  I'm having fun.

            7                 CHAIRMAN NOBLE:  I know you are.

            8  BY MR. HELM:

            9      Q.    You're talking about --

           10                 CHAIRMAN NOBLE:  We're going to break

           11  out the balloons and whistles.

           12                 MR. HELM:  Hey, dynamite.

           13  BY MR. HELM:

           14      Q.    Here we're talking about the Desert Land Act;

           15  fair?

           16      A.    Yes.

           17      Q.    Okay.  And if I understand what you're

           18  saying, under the Desert Lands Act, nobody could get a

           19  patent if they were taking water out of a navigable

           20  river?

           21      A.    For a Desert Land Act patent, but just that

           22  specific species of patent.

           23      Q.    Of patent, right.

           24            Are you aware if any of those kinds of

           25  patents were issued on the Colorado River?
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            1      A.    I'm not aware of that.

            2      Q.    Did you do any research to check it out?

            3      A.    No, I did not.

            4      Q.    Are you aware of any denials of a patent

            5  under the Desert Land Act that were denied because the

            6  water came from a navigable stream?

            7      A.    I only looked at the Desert Land Act patents

            8  in relation to the Salt River.  So the direct answer to

            9  your question is, since there were none of those

           10  relating to the Salt River, I didn't see any that were

           11  denied.

           12      Q.    Federal Grants to Arizona, that section of

           13  your report.

           14      A.    Page number?  I can find it, but if you have

           15  the page number handy, that would be good.

           16      Q.    105.  106.  I'm sorry.

           17      A.    Yes, I see that.

           18      Q.    Just a general question on Federal grants to

           19  Arizona.  Every grant made by the Federal Government

           20  has to come by virtue of a statute; is that fair?

           21      A.    I'm not certain about sovereign lands being

           22  under navigable bodies of water; but with regard to the

           23  other grants to States in the West, yes, they had to

           24  come from a statute.

           25      Q.    You can't find the statute that would
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            1  authorize an in lieu grant, then Arizona didn't get

            2  one, right?

            3      A.    No, I think the Land Office actually

            4  developed that particular policy to compensate States

            5  for where they had conflicting claims.

            6      Q.    Let me see if I understand what you're

            7  saying.  Are you saying that the Land Office started

            8  giving away land to the States without the authority of

            9  Congress?

           10      A.    They weren't giving away cumulatively

           11  anything that they hadn't -- Congress hadn't already

           12  authorized.

           13      Q.    There was a statute then?

           14      A.    There was a statute that authorized the

           15  Sections 2, 16, 32 and 36.  And how the in lieu grants

           16  came about, I don't know the legal authority for that.

           17      Q.    You would expect there to be a statute,

           18  though?

           19      A.    Possibly.  I don't know.

           20      Q.    Because government people don't give away

           21  government property for nothing, right?

           22      A.    I don't know whether there was a statute or

           23  not.

           24      Q.    Okay.  Do you know the statutory reference

           25  for the in lieu or the in lieu grant of lands that are
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            1  the result of education?

            2      A.    I think I just answered that.  I don't know

            3  the statutory reference for any of the in lieu

            4  selections.

            5      Q.    I'm sorry, I didn't get it.  I'll accept your

            6  answer, though.

            7      A.    Okay.

            8      Q.    116.

            9      A.    Okay.

           10      Q.    You're talking about a couple State patents

           11  there?

           12      A.    Yes.

           13      Q.    Were those lands in those patents dry except

           14  in times of flood?

           15      A.    Were they what?

           16      Q.    Dry.

           17      A.    Oh, I have no idea.

           18      Q.    With respect to the judgments that were made

           19  by the people that you rely on, do you think they were

           20  affected by the condition that they saw the river in?

           21      A.    Yes.

           22      Q.    So if they saw it as dry, they might conclude

           23  it's not navigable?

           24      A.    They would have been affected by how they saw

           25  the river.
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            1      Q.    Sure.  And so to the extent that decisions

            2  were made about patents, as the river continued to be

            3  tried up over time, the viewpoint should change; fair?

            4      A.    The decisions about patents were based on

            5  surveys that were done in 1868 by the Ingalls brothers,

            6  when there were very few diversions on the river.  So

            7  when patents were awarded, Federal patents, the Federal

            8  patents -- the General Land Office would have looked at

            9  the survey plat and notes by Ingalls, to see if Ingalls

           10  had meandered the river or not, before the Land Office

           11  would have granted a patent that included the bed of

           12  the river or did not include the bed of the river.

           13      Q.    How many miles of river did the Ingalls

           14  patents encompass?

           15      A.    They started at Township 1, 1, went up to 1,

           16  5, and then there were three more townships north of

           17  that.  So each township being approximately 6 miles,

           18  that would be 30 plus -- I'd say maybe 42 miles, more

           19  or less.

           20      Q.    How long is the Salt River?

           21      A.    From its headwaters?

           22      Q.    Uh-huh.

           23      A.    I have no idea.

           24      Q.    Longer than 42 miles?

           25      A.    Most definitely.
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            1            But the vast majority of the patents were

            2  granted in that reach of the river.

            3      Q.    Page 119.

            4      A.    So we're in a new chapter, and I'm switching

            5  to a new volume now.

            6      Q.    Drum roll.

            7      A.    Okay.  We're now in Chapter 3.  Okay,

            8  Page 119.

            9      Q.    Yeah, you're talking about USGS reports

           10  there?

           11      A.    Correct.

           12      Q.    And the question that I have for you is,

           13  simply, were those reports based on virgin flows or

           14  flow of the river at the time the report was done?

           15      A.    They were based on flows at the time the

           16  report was done.

           17      Q.    So when you were relying on those USGS

           18  reports, did you do anything to adjust for the fact

           19  that the river was being diverted?

           20      A.    No.  I just quoted what the -- or paraphrased

           21  what the government officials said about the river.

           22      Q.    At the last sentence of that page, you start

           23  to talk about Powell and his commentary that the rivers

           24  were highly erratic and stuff.  Do you see that?

           25      A.    Yes, I do.
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            1      Q.    Are you claiming that the Salt River was

            2  subject to flooding on a regular basis?

            3      A.    I'm just paraphrasing what Powell wrote.

            4      Q.    Okay.  Are you claiming that Powell said that

            5  the river was subject to flooding on a regular basis?

            6      A.    He says in the block quote that appears on

            7  the following page, "In this basin are found rivers

            8  most difficult and dangerous to --"

            9            The basin referring to the Gila Basin, which

           10  included the Salt.

           11            "In this basin are found rivers most

           12  difficult and dangerous to examine and control,

           13  differing in character and habit from those of the

           14  North as widely as in geographic position.  In place of

           15  the regularly recurring annual floods of spring and

           16  early summer, so strongly marked on the discharge

           17  diagrams of other basins, these rivers show conditions

           18  almost the reverse, being at that season at their very

           19  lowest stages - even dry - and rising in sudden floods

           20  at the beginning of and during the winter."

           21            And he goes on to add more about it.  He's

           22  saying that, essentially, the floods were

           23  unpredictable.

           24      Q.    Okay.  This is a commentary, I think you've

           25  agreed, of all the watershed of the Gila Basin?
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            1      A.    That's what he said.

            2      Q.    And we've got a lot of rivers in the Gila

            3  Basin, don't we?

            4      A.    Yes.

            5      Q.    And did you do anything to verify that his

            6  general commentary would be applicable to the Salt

            7  River?

            8      A.    No, I did not.

            9      Q.    So you didn't check to see how often the Salt

           10  went into flood stage?

           11      A.    That would be the work of a hydrologist or a

           12  geomorphologist.  So my answer is no.

           13      Q.    And you don't have any opinion about how

           14  frequently it would have to go into flood stage before

           15  it would become nonnavigable?

           16      A.    Again, that wouldn't be my field of

           17  expertise.

           18      Q.    Page 121.

           19      A.    The photographs?

           20      Q.    Yeah.  You've got a couple photographs there?

           21      A.    Yes.

           22      Q.    Do you know what the cfs flow of the Salt

           23  River was for each photograph?

           24      A.    I'm not a hydrologist or geomorphologist, so

           25  I would have no idea at all.
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            1      Q.    You could look it up, if you wanted to,

            2  couldn't you?

            3      A.    I probably could, but I would not necessarily

            4  know quickly where to go look it up, because those

            5  types of records are not records that I use.

            6      Q.    You use USGS records, don't you?

            7      A.    Yes, but I wouldn't know where to turn to

            8  within them for the technical parts of them.

            9      Q.    At the top of, I think, the next page -- let

           10  me just check back here.

           11            Page 122.  You're making one of your general

           12  characterizations about the Salt River, based on

           13  Powell's work, about violent fluctuations and things?

           14      A.    Yes.

           15      Q.    And from that you conclude that the river

           16  could not be navigated on a reliable basis; is that

           17  fair?

           18      A.    Yes.

           19      Q.    And you also conclude that it wouldn't have a

           20  stable channel?

           21      A.    Correct.

           22      Q.    Those are your conclusions?

           23      A.    Yes, based on the descriptions offered by

           24  Powell --

           25      Q.    Right.
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            1      A.    -- and others.

            2      Q.    And so if I understand what you're saying --

            3  correct me if I'm wrong. -- that Powell made a general

            4  description of rivers in the Gila Basin area.  You took

            5  his general description and applied it to the Salt

            6  River, to determine that the Salt River could not be

            7  navigated on a reliable basis, nor have a stable

            8  channel; is that what happened?

            9      A.    Well, as I say in the report, the Salt River

           10  was typical of those described by John Wesley Powell.

           11  And what I should have put in there, as well as the

           12  other reports of the Federal Government, such as ones

           13  written by Davis and other parties.  But it basically

           14  conveyed a visual picture of a river that flooded

           15  unpredictably.

           16      Q.    You keep saying you're not a hydrologist,

           17  right?

           18      A.    Right.

           19      Q.    Are you a learned man in boating?

           20      A.    No.

           21      Q.    So are you fit to decide when a river goes

           22  nonnavigable or not?

           23      A.    As I think I've said many times, I've

           24  presented what the historical parties, hundreds of them

           25  along the Salt River, thought about the river, and
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            1  pointed out that based on those conclusions, the river

            2  was not regularly and reliably navigated, nor did the

            3  parties believe it was susceptible of such navigation,

            4  based on hundreds of observations over a long period of

            5  time.

            6      Q.    But in this case you're relying on John

            7  Wesley Powell, right?

            8      A.    For that one particular quote.

            9      Q.    Thank you.  Not hundreds of people?

           10      A.    I'm just describing what one person said, as

           11  I did with the hundreds of others.

           12      Q.    Do we have a place where we can find the

           13  hundreds of other quotes that match up with Powell's?

           14      A.    Oh, I'm referring to all the other types of

           15  documents in all my report, including the patent files

           16  and the survey records and the historical photographs

           17  and the historical newspapers.  So not just published

           18  reports, but now I'm talking about everything that's in

           19  my report.

           20      Q.    Going to Page 122 again, down below you have

           21  a quote from the Twelfth Annual Report?

           22      A.    Yes.

           23      Q.    And we're talking about three or five years

           24  we have enormous floods?

           25      A.    Yes.
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            1      Q.    Okay.  Did you do anything to verify that

            2  that's true?

            3      A.    No.  I am just conveying what the historical

            4  party at the time said about the river.

            5      Q.    You don't have any particular qualifications

            6  that would make you able to opine on how flood impacts

            7  navigation on rivers?

            8      A.    I'm not a hydrologist or a geomorphologist,

            9  so I would not be able to do that.

           10      Q.    Or an expert in boating?

           11      A.    That's correct.

           12      Q.    The comments in the Twelfth and, for that

           13  matter, the Thirteenth Report are generalized comments,

           14  aren't they?

           15      A.    Well, the one in the Twelfth contains some

           16  specific references to how much water the engineer

           17  recorded coming down the river in a textual

           18  description, not as a tabulation or -- and the one in

           19  the Thirteenth Annual Report, which is block-quoted on

           20  Page 123, is more general in nature describing the

           21  river and flooding.

           22      Q.    Referring you to the Footnote 95 quote.

           23      A.    Yes.

           24      Q.    Can you point me to anything that says that

           25  that quote applies to the Lower Salt River?
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            1      A.    I indicate that the discussion focused on,

            2  initially, the Colorado River, where there were

            3  discussions about periodic or regular oscillations in

            4  the flow.  And the Thirteenth Annual Report then talked

            5  about other rivers in Arizona with nonperiodic

            6  oscillations, and because the only one that had talked

            7  about that had periodic or regular oscillations, when

            8  they say nonperiodic oscillations -- let me back up.

            9            When they talk about periodic oscillations,

           10  they made it clear they were talking about the Colorado

           11  River.  Then they went on to say other rivers in

           12  Arizona with nonperiodic oscillations, unlike the

           13  Colorado, and I'm paraphrasing there, and then they go

           14  on to offer the quote.

           15            And because they said that the only one in

           16  Arizona having periodic oscillations was the Colorado,

           17  by implication, when they said the other ones in

           18  Arizona with nonperiodic oscillations, would include

           19  the Salt River.

           20      Q.    Okay.  So the answer to my question would be,

           21  no, there isn't any specific reference to the Salt

           22  River; is that fair?

           23      A.    Right, but it needs the extra explanation to

           24  point out how I got from Point A to Point B.

           25      Q.    Page 124.  We're talking about the train
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            1  wreck, I guess?

            2      A.    Yes.

            3      Q.    And when that train wreck occurred, the Salt

            4  River was, for all practical purposes, completely

            5  diverted, wasn't it?

            6      A.    Yes.

            7      Q.    Not unusual to have a dry riverbed then?

            8      A.    I guess not.

            9            But these railroad bridges were above a great

           10  many of the diversions, and this was also before

           11  Roosevelt and Granite Reef were constructed.

           12      Q.    I think you testified earlier that it was

           13  basically fully diverted before they even built the

           14  dam.  The dam was to collect extra water.

           15      A.    Correct, but the photos of the train wreck

           16  are at a spot on the river which was above where most

           17  of the diversions occurred, and it was before storage

           18  at Roosevelt or diversions by Granite Reef.  So this --

           19  there would not have been structures that interfered

           20  with flows where the train wreck bridge was.

           21      Q.    Where is that train wreck bridge; Tempe?

           22      A.    Near Tempe Butte, yes.

           23      Q.    So you're telling me that all of the

           24  diversion of the Salt River were below Tempe Butte?

           25      A.    Not all of them, but a large number of them.
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            1      Q.    If you look at the picture on Page 126, what

            2  do you see about halfway up the picture on the

            3  right-hand side?

            4            Could that be the Salt River flowing down

            5  there?

            6      A.    I can't tell from this picture.

            7      Q.    If that's the Salt River down there, then we

            8  would have to conclude that at least that picture shows

            9  a train wreck outside at least the low flow channel,

           10  right?

           11      A.    If it is the Salt River, there is an

           12  extremely small amount of water in it when this picture

           13  was taken; but I'm not sure that it is, in fact, the

           14  Salt River.

           15      Q.    Does it look like water?

           16      A.    You can't tell on a black and white photo

           17  like this one.

           18      Q.    Do you see growth along the area that might

           19  indicate that's a channel down there?

           20      A.    I see growth.  I don't see anything else

           21  about it.

           22      Q.    I'll get you a page number again here.  On

           23  Page 127, at the bottom of the page you're quoting, I

           24  guess, from the Thirteenth Annual Report again, and

           25  you're talking about that you have to build a long and
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            1  expensive diversion weir to divert water from the Salt

            2  River.  Do you see that?

            3      A.    Yes, I do.  That's a quote from the document.

            4      Q.    Yeah, I took that to be a quote from that

            5  document.

            6      A.    Yes.

            7      Q.    And I would like to know, is your conclusion

            8  that this illustrates that the river's not navigable

            9  because it's a long weir?

           10      A.    The purpose of this quotation was to provide

           11  the observation by the party on the scene in 1893, and,

           12  again, it's just one more observation made by the

           13  hundreds of individuals describing the river as they

           14  saw it in 1893.

           15      Q.    Okay.  How does a weir affect the flow of a

           16  river?

           17      A.    The weir is a diversion dam.

           18      Q.    Takes the water out of the river?

           19      A.    Yes.

           20      Q.    Referring you to Page 128.  You're now

           21  talking about USGS Water Supply Papers, and

           22  particularly Paper No. 2, dated 1897?

           23      A.    Yes.

           24      Q.    A time frame when the river is virtually

           25  completely diverted?
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            1      A.    Yes.

            2      Q.    And these papers weren't written based on

            3  virgin flow, correct?

            4      A.    Well, they are describing floods, and

            5  presumably the diversion dams would -- the floods would

            6  be coming down the river even with the diversion dams

            7  in place.  And Arthur Davis, the author of this paper,

            8  is talking about the Salt River and that it is

            9  extremely irregular, fluctuating at times with great

           10  rapidity, floods coming down without warning, and

           11  disappearing in the course of a few hours.

           12            So he's talking about, I would view, water --

           13  the big floods coming down from above any of the

           14  diversion dams, which presumably would have had some

           15  impact on those dams.

           16            In fact, he goes on to say "the gravel and

           17  bowlders [sic] accumulate during the lesser floods all

           18  along the course of the stream, covering the dam sites,

           19  and forming long lines of barren wash."  So he --

           20      Q.    Going back to my question, which was, in 1897

           21  the river's pretty well diverted, right?

           22      A.    Right.  But I think he's talking about a

           23  portion of the river above the diversions.

           24      Q.    Why -- well, you don't know what he's talking

           25  about, right?
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            1      A.    Well, the way he describes the river, it

            2  sounds like -- "floods coming down without warning"

            3  sounds like, to me, they have not been interrupted by

            4  any of the diversion dams.

            5      Q.    Okay.  The fact that the river is completely

            6  diverted or almost completed diverted, why does it

            7  surprise you that he -- you would find the flows

            8  extremely irregular?

            9      A.    Why does it surprise me?

           10      Q.    Yeah.  Because if the river is diverted, it

           11  isn't going to have any water in it, and the flows will

           12  be irregular, won't they?

           13                 CHAIRMAN NOBLE:  Mr. Helm, could I ask

           14  you what you mean by fully diverted?  What do you mean

           15  when you say the river is fully diverted?  That means

           16  that at some point before the confluence between the --

           17  with the Gila and the Salt, there is zero water in the

           18  Salt River?

           19                 MR. HELM:  Yes.

           20                 CHAIRMAN NOBLE:  Okay.

           21                 THE WITNESS:  The way I read this

           22  quote -- well, give me your question again.

           23  BY MR. HELM:

           24      Q.    For some period of time.  It doesn't have to

           25  be continually.
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            1      A.    Give me your question again.

            2      Q.    Sure.

            3            My question is, if the river is virtually

            4  diverted at this point, it's not going to have flows on

            5  a constant basis, correct?

            6      A.    Correct.

            7      Q.    It's not perennial any longer, correct?

            8      A.    Correct.

            9      Q.    Okay.  So it's interrupted flow, correct?

           10      A.    Correct.

           11      Q.    Okay.  And why would it surprise you that

           12  somebody would write a paper talking about irregular

           13  character of the flow when that's what you really had

           14  at that time frame on that river?

           15      A.    Well, Mr. Helm, you're taking it out of

           16  context.  If you read the rest of the sentence, the

           17  rest of the sentence says "fluctuating at times with

           18  great rapidity, floods coming down without warning, and

           19  disappearing in the course of a few hours."

           20            So what he's talking about is floods coming

           21  down from above the diversion dams, which then

           22  dissipate quickly.  He's not talking about floods that

           23  are starting below the diversion dams or immediately

           24  above them.  He's talking about, in all likelihood,

           25  floods coming down from the Tonto Basin and through the
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            1  canyon, which then reach the lower river, where your

            2  diversions that you're talking about are located.

            3            But if you read it in the full context of the

            4  quote, it's obvious that he's not talking about

            5  diversion dams and irregular flows because of those

            6  dams.  He's talking about irregular floods that

            7  happened way above them.

            8      Q.    Where does it say that in there?

            9      A.    That's my reading of the quotation, and I

           10  think it's a reasonable reading of the quotation.

           11      Q.    Well, I wouldn't expect you to think it was

           12  unreasonable.

           13      A.    Okay.

           14      Q.    Now, you go on down there to comment that not

           15  only were these characteristics atypical of a navigable

           16  body of water, but so too were the presence of many

           17  diversion dams along the Salt River?

           18      A.    Yes.

           19      Q.    Diversion dams are manmade structures,

           20  correct?

           21      A.    Yes.

           22      Q.    And why do you call them atypical?

           23      A.    Because in navigable bodies of water, one

           24  would not be likely to find a manmade structure that

           25  interferes with the navigation of that particular body
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            1  of water.  In fact, the Corps of Engineers in, I think

            2  it was, 1891 -- or Congress, rather, the General

            3  Revision Act, required that anybody putting an

            4  obstruction into a river that would interfere with

            5  navigation first had to clear it with the U.S. Army

            6  Corps of Engineers.

            7            So the answer is, a diversion dam might very

            8  well impede navigation.

            9      Q.    On Page 131 you go back to your buddy

           10  Mr. Davis in another paper, Paper No. 73, where he,

           11  quote/unquote, characterizes the Salt River as more or

           12  less torrential in character, written in 1903, right?

           13      A.    Yes.

           14      Q.    After the Salt is diverted?

           15      A.    Yes.

           16      Q.    Where do you think he got the idea that it

           17  was torrential?

           18      A.    His words, not mine.  And given that he was a

           19  senior official in the Geological Survey, I would

           20  assume he had some expertise in that field.

           21      Q.    Right below there, in the quote he makes

           22  reference to 100 cubic feet per second?

           23      A.    Yes, I see that.

           24      Q.    And then a reference to a hundred times

           25  100 cubic feet, which I take to be about 10,000 cfs.
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            1      A.    If my math is correct, I would agree.

            2      Q.    Okay.  Are both of those flows nonnavigable

            3  flows, as far as you know?

            4      A.    You would have to ask a hydrologist that

            5  question.  I really don't know.

            6      Q.    You don't have any opinion?

            7      A.    All I can tell you is that having listened to

            8  a lot of the hydrology testimony, it sounds like, to

            9  me, that 100 cubic feet per second is a pretty low flow

           10  and 10,000 would be a pretty large flow.  But beyond

           11  that, I can't tell you anything else.

           12      Q.    Page 132 you have a quote from Lee in the

           13  middle there, "changes in the river's course."  Do you

           14  see that?

           15      A.    Yes, I see that.

           16      Q.    In that quote, can you show me where he

           17  states that there are constantly shifting channels and

           18  hazardous obstacles?

           19      A.    He talks about it in relation to Mesa,

           20  Arizona.  He says "changes in the river's course over

           21  an aggrading area are the rule rather than the

           22  exception.  Old channels which do not correspond to the

           23  present river's course are to be expected in the valley

           24  fill," and so on and so forth.

           25      Q.    Doesn't use the word "constant," does he?
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            1      A.    Nor did I.

            2      Q.    "In addition to constantly shifting channels

            3  and hazardous obstacles, the river Lee examined was not

            4  regular in flow."

            5            Those are your words, aren't they?

            6      A.    I'm paraphrasing what Lee -- you're talking

            7  about the three lines in the middle of the page --

            8      Q.    Uh-huh.

            9      A.    -- below the block --

           10            I'm paraphrasing what Lee said in the block

           11  quote above that.  He talks about repeated channel

           12  changes and obstacles.

           13      Q.    Those are your words, "constantly shifting

           14  channels and hazardous obstacles," correct?

           15      A.    They are my words, and I think they are very

           16  accurate parallels to the phrasing that's used by

           17  Mr. Lee.

           18      Q.    We'll let somebody else decide that, okay?

           19      A.    Okay.

           20                 CHAIRMAN NOBLE:  Thank you.

           21  BY MR. HELM:

           22      Q.    At the bottom of the page you have another

           23  quote, and, again, this writing is done after the river

           24  is basically totally diverted again?

           25            1905, I think?
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            1      A.    Yes, I see that.

            2            Yes, that's correct.

            3      Q.    At the top of the next page you're talking

            4  "The author further describes the river as passing

            5  through a narrow channel between Tempe Butte and the

            6  conglomerate hills to the north"?

            7      A.    Yes.

            8      Q.    How does a narrow channel make a river not

            9  navigable?

           10      A.    I'm just commenting there that this was the

           11  site of the railroad bridge shown in the photographs.

           12      Q.    Right below there you summarize, I guess,

           13  "All of these descriptions point to a non-navigable

           14  stream."  Do you see that?

           15      A.    Yes.

           16      Q.    Those are your words, correct?

           17      A.    Paraphrasing what I think the observers at

           18  the time had indicated.

           19      Q.    Those are your words, correct?

           20      A.    They are indeed my words, paraphrasing what

           21  the individuals at the time had said.

           22      Q.    When you prepared your report here and you

           23  included all these government reports and things, you

           24  were aware that the Winkleman standard was ordinary and

           25  natural, correct?
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            1      A.    Yes, that's what the Winkleman standard said.

            2      Q.    On Page 135 you're talking about Louis Hill,

            3  top paragraph?

            4      A.    Yes, I see that.

            5      Q.    And I'm curious what those comments have to

            6  do with the Lower Salt?

            7      A.    As I indicated when we did the photographs of

            8  what is now known as the Apache Trail, Hill was

            9  commenting about that particular road and how it made

           10  it easier to get materials from the Phoenix area to the

           11  Roosevelt area and vice versa, as opposed to using the

           12  river, which would have also reduced...

           13      Q.    This is no reflection on the conditions of

           14  the Lower Salt River, is it?

           15      A.    It's a reflection on the difficulty of

           16  getting supplies to and from Roosevelt.

           17      Q.    Which is not in the Lower Salt, right?

           18      A.    Well, I guess it depends on how you define

           19  it.  My report on the Upper Salt River -- I didn't use

           20  the segments the way that State Land Department has

           21  used them.  My Upper Salt report basically covered from

           22  the flood line at Roosevelt down to and past Granite

           23  Reef Dam.  Conversely, my Lower Salt report covered

           24  from the confluence with the Gila up through Roosevelt

           25  Dam.  So there was overlap.
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            1            So Hill's comment here relates to my version

            2  of the Lower Salt to the extent that my Lower Salt

            3  report discussed the difficulty of getting things to

            4  and from Roosevelt.

            5      Q.    Do you describe anywhere in your,

            6  quote/unquote, Lower Salt report that description of

            7  what you considered to be the Lower Salt?

            8      A.    I did in both reports, in the Introduction of

            9  both reports, very clearly identify the geographic

           10  range that my report covered for both of them.  It was

           11  very clearly set out in a subheading, that for some

           12  reason apparently you didn't see.  But they both

           13  clearly do identify the geographic range.

           14      Q.    You've seen, if you haven't been there, at

           15  least pictures of where Roosevelt Dam is located,

           16  correct?

           17      A.    I have been there.  I've actually been in the

           18  powerhouse at Roosevelt Dam, and I have been on the

           19  surrounding features of the dam.

           20      Q.    It's in a canyon, isn't it?

           21      A.    It's at the mouth of a canyon.

           22      Q.    Sure.  It's in the canyon, isn't it?

           23      A.    Yes, it is.

           24      Q.    Thank you.

           25            And how far downstream from Roosevelt Dam do
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            1  the canyons still occur?

            2      A.    I don't know the precise number of miles.

            3  20, 30, 40.  I'm not sure.

            4      Q.    Would it be fair to say that maybe down to

            5  where Saguaro is?

            6      A.    Yes.

            7      Q.    Okay.  And is that kind of topography

            8  different than the topography that exists on the Salt

            9  River below Saguaro Lake?

           10      A.    Yes.

           11      Q.    And so how do we distinguish when you're

           12  talking about topography in the canyon area of the

           13  Lower Salt from the more flatter, less canyonesque

           14  topography below Saguaro?

           15      A.    I didn't segment it that way.  I simply, when

           16  I -- I guess the history of how these reports came

           17  about, I was originally asked to write, in 1996, a

           18  report about the navigability or nonnavigability of

           19  what we are now talking about as the Lower Salt River.

           20  And I described in that report, as well as in my

           21  subsequent revision in 2003, as well as in the 2014

           22  version, very clearly I identified that I was talking

           23  about the confluence of the Gila all the way up through

           24  Roosevelt Dam.  That was what I was discussing in my

           25  Lower Salt report, which at the time didn't carry the
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            1  label "Lower Salt," because I was not doing an Upper

            2  Salt report.

            3            I was subsequently asked to do an Upper Salt

            4  report, which I believe was for the 2003 hearing, and

            5  in addition to revising the 1996 report.  And at that

            6  point I placed the labels on both of them.  And because

            7  I felt -- I maintained the division for the Lower Salt

            8  report at or slightly above Roosevelt Dam, and then for

            9  the Upper Salt report I felt that I needed to carry it

           10  from the flood lines of Lake Roosevelt down to

           11  approximately Granite Reef Dam.  So there was overlap,

           12  and in my 2014 report/revision, the current ones, they

           13  both still have that overlap that includes the canyon

           14  area.

           15      Q.    So when you're talking about the canyon area

           16  in your Lower report, if the Commission is going to do

           17  segmentation, it would look at the canyon area as part

           18  of Segment 3 and 4, as the State used it?

           19      A.    That would have to be up to the Commission.

           20  I think what the Commission could do with my

           21  information is consider the information that I provided

           22  regarding the Apache Trail as indicative of what the

           23  river was like through the canyon area, because the

           24  road was built to convey things to and from Roosevelt,

           25  rather than using the river.  I think that's the
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            1  relevant point.

            2      Q.    You read PPL, right?

            3      A.    Yes.

            4      Q.    Did you read the part of PPL about

            5  segmentation?

            6      A.    Yes.

            7      Q.    Did you make any attempt to do segmentation

            8  in accordance with PPL in your reports?

            9      A.    No.  I've said this time and again.  I did

           10  not attempt to segment the report.  I provide the

           11  information by the historical parties on the scene,

           12  some of whom were in different places along the river,

           13  and how that information sheds light on what that part

           14  of the river was like.

           15            I was not attempting to analyze the river

           16  legally the way either PPL or Winkleman do.  I'm simply

           17  providing historical information as seen by the parties

           18  on the scene in different places and at different

           19  times.

           20      Q.    Well, you do more than that, aren't you?

           21  You're rendering an opinion at the end?

           22      A.    Ultimately, once all of that information is

           23  pulled together, I think it is reasonable for one to

           24  look at all of that information and reach a broad

           25  conclusion based on what all of the parties have said.
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            1            And that broad conclusion is that it was

            2  neither regularly navigated in a reliable manner and

            3  consistently, nor was it susceptible of navigation, as

            4  shown by hundreds and hundreds of examples of

            5  observations by parties on the scene.

            6            I think it's reasonable to make a conclusion,

            7  as a professional historian, of that type based on all

            8  of the underlying evidence.

            9      Q.    Even if you did not attempt to either segment

           10  it, as required by PPL, or comply with the instructions

           11  in Winkleman, correct?

           12      A.    As I have explained, it's up to the

           13  Commission and a Court to choose what to do with the

           14  evidence that I have presented, without regard to

           15  segmentation in the way the State has done it; but with

           16  the understanding that these observations took place at

           17  many places on the river in various segments that the

           18  State has identified.

           19            And what the Commission and the Courts want

           20  to -- how they choose to use that information by people

           21  on the scene at different places along the river, it's

           22  up to them.  But since I was not attempting to reach a

           23  legal conclusion; rather, I was attempting to reach a

           24  historical conclusion, to me, the segmentation didn't

           25  appear to be necessary.  That's something for the
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            1  Courts and the Commission to decide.

            2      Q.    Okay.  Turning from segmentation, you've

            3  concluded that materials to build the dam could not be

            4  transported upriver, correct?

            5      A.    Yes.

            6      Q.    And does the fact that the materials could

            7  not be transported upriver to build the dam require the

            8  river to be held nonnavigable?

            9      A.    It's, again, one of the factors that the

           10  Commission and the Courts, if necessary, could

           11  consider.  I think in the discussion of the 25 boating

           12  accounts, one of them specifically acknowledged that at

           13  this particular time it would have been far cheaper to

           14  carry the goods by boat than it was by either wagon or

           15  stagecoach.

           16            And I think it's a reasonable conclusion that

           17  if the Reclamation Service went to great expense to

           18  build a very, very difficult road to convey materials

           19  both to Roosevelt, as well as from Roosevelt, it's one

           20  of those things that could be considered in relation to

           21  the many hundreds of things that also describe the

           22  river; and the Commission and the Courts can use that

           23  information or not, as they choose to.

           24      Q.    So, and you use that information to come to

           25  an ultimate opinion that the river was not navigable,
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            1  correct?

            2      A.    Along with the other hundreds of pieces of

            3  evidence.  It's just one small piece out of many.

            4      Q.    It's in your opinion, isn't it?

            5      A.    It's in -- as are many, many others.

            6                 MR. MCGINNIS:  Mr. Chairman?

            7                 CHAIRMAN NOBLE:  Yes.

            8                 MR. MCGINNIS:  If we're going to keep

            9  going, I'm just wondering whether it might be fair to

           10  take a break.  Dr. Littlefield, we've been going about

           11  an hour and 45 minutes since the last break, and he's

           12  been on the stand for a couple of days.  I'm just

           13  wondering if it might be good to give him a break if

           14  you're going to keep going past 5:00.

           15                 CHAIRMAN NOBLE:  Well, Mr. Helm, if

           16  we were to go past 5:00, how far do you think we would

           17  go?

           18                 MR. HELM:  Let me look.  I am now at --

           19                 CHAIRMAN NOBLE:  Question 3,442.  Just

           20  how many do you have?

           21                 MR. HELM:  I'm at Page 136.

           22                 CHAIRMAN NOBLE:  Out of 500?

           23                 MR. HELM:  No, I think, what are there,

           24  200, maybe?

           25                 THE WITNESS:  Out of 258, including my
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            1  vitae.

            2                 MR. HELM:  I'm not going to -- I have no

            3  questions on your vitae.

            4                 THE WITNESS:  Well, the vitae is only

            5  six or seven pages out of the 258.

            6                 CHAIRMAN NOBLE:  So you have

            7  approximately half remaining?

            8                 THE WITNESS:  By page count, that's

            9  about right.

           10                 MR. HELM:  I would actually say that I'm

           11  farther along than that, but I'm not going to finish in

           12  15 minutes.

           13                 CHAIRMAN NOBLE:  Are you going to finish

           14  in an hour and 15 minutes?

           15                 MR. HELM:  I don't know.  We're getting

           16  close.

           17                 CHAIRMAN NOBLE:  Okay.  If we take a

           18  break, we'll come back in at 5:00, but I certainly

           19  don't want to take a break, come back in at 5:00 and

           20  not finish by 6:00.

           21                 MR. HELM:  Well, then I don't think we

           22  should take a break.  We should just go till 5:00 and

           23  then go until the next time.

           24                 CHAIRMAN NOBLE:  Mr. Slade, do you have

           25  something to comment on?
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            1                 MR. SLADE:  I do.  We have to make sure

            2  that our beloved court reporter is able to stay.

            3                 THE COURT REPORTER:  Yes, I can.

            4                 CHAIRMAN NOBLE:  Oh, no.  No, no, no.

            5  There's a chain there on the chair.  You're not

            6  leaving.  I'm from Yuma.  We have a prison.

            7                 MR. HELM:  I actually think it would be

            8  more productive, because I have his declaration to go

            9  through, also, and if I go home tonight, I know there's

           10  a lot of it that will be eliminated because I've

           11  already covered it here.

           12                 CHAIRMAN NOBLE:  Okay.

           13                 MR. HELM:  So I think 5:00 is a --

           14                 CHAIRMAN NOBLE:  I think we're done.

           15                 MR. HELM:  That's even better.

           16                 CHAIRMAN NOBLE:  Next year -- I mean

           17  next meeting --

           18                 MR. ROJAS:  Wait a minute.  Wait.

           19                 CHAIRMAN NOBLE:  -- is the -- what,

           20  the --

           21                 MS. HACHTEL:  30th and 31st of March.

           22                 CHAIRMAN NOBLE:  30th and 31st?

           23                 DIRECTOR MEHNERT:  Wednesday and

           24  Thursday, yeah.

           25                 CHAIRMAN NOBLE:  30th and 31st here,
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            1  9:00 a.m., Wednesday and Thursday.

            2                 (The proceedings adjourned at 4:49 p.m.)
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            1  STATE OF ARIZONA    )
               COUNTY OF MARICOPA  )
            2

            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
               and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
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 3
         HELM, LIVESAY & WORTHINGTON, LTD
 4       By Mr. John Helm, Esq.
         1619 East Guadalupe Road
 5       Suite 1
         Tempe, Arizona  85283
 6       (480) 345-9500
         helm.john@hlwaz.com
 7
 8
    For Defenders of Wildlife, et al.:
 9
         ARIZONA CENTER FOR LAW IN THE PUBLIC INTEREST
10       By Ms. Joy E. Herr-Cardillo
         2205 East Speedway Boulevard
11       Tucson, Arizona  85719
         520-529-1798
12       jherrcardillo@aclpi.org
13
14  For the City of Phoenix:
15       CITY OF PHOENIX LAW DEPARTMENT
         By Ms. Cynthia S. Campbell
16       By Mr. Micah R. Alexander
         200 West Washington Street
17       Suite 1300
         Phoenix, Arizona  85003-1611
18       602-262-6761
         micah.alexander@phoenix.gov
19       cynthia.campbell@phoenix.gov
20
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 1  APPEARANCES CONTINUED:
 2
    For City of Mesa:
 3
         ENGELMAN BERGER, P.C.
 4       By Mr. William H. Anger
         3636 N. Central Avenue
 5       Suite 700
         Phoenix, Arizona  85012
 6       602-271-9090
         wha@eblawyers.com
 7
 8
    For San Carlos Apache Tribe:
 9
         THE SPARKS LAW FIRM, PC
10       By Mr. Joe P. Sparks, Esq.
         By Ms. Julia M. Kolsrud
11       7503 East First Street
         Scottsdale, Arizona 85251
12       (480) 949-1339
         JoeSparks@sparkslawaz.com
13       julia@sparkslawaz.com
14
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 1                 CHAIRMAN NOBLE:  Good morning, everyone.
 2  We appreciate you coming in on a Friday.  We're not
 3  exactly sure how long Mr. Helm will -- I'm sorry, we
 4  will keep you this afternoon.
 5                 MR. HELM:  All day.
 6                 CHAIRMAN NOBLE:  We would just hope that
 7  the God of love would shine upon Mr. Helm and we could
 8  finish with Mr. Littlefield today.
 9                 MR. HELM:  I'll give it a shot, but I
10  won't promise you.
11                 CHAIRMAN NOBLE:  No, that's why I was
12  hoping, you know, that the God of love would --
13                 UNIDENTIFIED SPEAKER:  God
14  would intervene.
15                 MR. HELM:  It's, what, maybe 90/10.
16                 CHAIRMAN NOBLE:  Okay.
17                 MR. HELM:  And not the way you want it
18  to go.
19                 CHAIRMAN NOBLE:  If we can -- whatever
20  we can do.
21                 MR. HELM:  I spent three hours last
22  night eliminating questions.
23                 CHAIRMAN NOBLE:  And we always
24  appreciate that.  We really do.  Well, anyway, welcome.
25  Hold your applause.
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 1                 Okay, we really do appreciate your being
 2  here.  I believe that we're required to have a roll
 3  call at this point so that we can determine if we're
 4  here.  Mr. Mehnert.
 5                 DIRECTOR MEHNERT:  Commissioner Allen?
 6                 COMMISSIONER ALLEN:  Probably.
 7                 CHAIRMAN NOBLE:  He's here.
 8                 DIRECTOR MEHNERT:  Commissioner Henness?
 9                 COMMISSIONER HENNESS:  I think.
10                 CHAIRMAN NOBLE:  Yeah.
11                 DIRECTOR MEHNERT:  Commissioner Horton?
12                 COMMISSIONER HORTON:  Here.
13                 DIRECTOR MEHNERT:  Chairman Noble?
14                 CHAIRMAN NOBLE:  All day long.
15                 DIRECTOR MEHNERT:  All four are here,
16  and our attorney, Matt Rojas, is here as well.
17                 CHAIRMAN NOBLE:  Okay.  Can we turn the
18  microphones on?
19                 MS. HACHTEL:  I did.
20                 CHAIRMAN NOBLE:  Yours is on?
21                 MS. HACHTEL:  Yep.
22                 CHAIRMAN NOBLE:  Okay.  Now, if we're
23  going to use these as lounge chairs, we're going to
24  have to get the microphone to you; but if it gets
25  really aggressive and you're leaning forward and going
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 1  at each other, then we won't have to move the
 2  microphones at all.
 3                 MS. HACHTEL:  I think we're good.
 4                 CHAIRMAN NOBLE:  Jody, are you ready?
 5                 THE WITNESS:  Yeah, I don't think it
 6  will be that aggressive.
 7                 CHAIRMAN NOBLE:  Way to go.
 8                 One thing that we have to put on the
 9  record, Derek what?
10                 DIRECTOR MEHNERT:  I can't remember.
11                 CHAIRMAN NOBLE:  Can you remember what
12  the name was?
13                 DIRECTOR MEHNERT:  Derek Matthew.
14                 CHAIRMAN NOBLE:  Derek Matthew.
15                 DIRECTOR MEHNERT:  Derek Matthew, my new
16  was grandson, was born last night.
17                 (Applause.)
18                 (An off-the-record discussion ensued.)
19                 CHAIRMAN NOBLE:  So we're tempted to
20  say, as they said at the Coliseum, let the games begin.
21  Go ahead.
22
23               CROSS-EXAMINATION (CONTINUED)
24  BY MS. HACHTEL:
25      Q.    Good morning, Dr. Littlefield.
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 1      A.    Good morning.
 2      Q.    I wanted to follow up on a couple things we
 3  talked about yesterday in regards to the surveys.
 4            Last night, when I looked through your Lower
 5  Salt report, in the Surveys section, I noticed that you
 6  had discussions that Ingalls followed the manual
 7  setting witness posts and using triangulation in
 8  different points of your discussions of the different
 9  townships and ranges.
10            I didn't see in your discussion that there
11  was any notation, as we discussed yesterday in the 1951
12  manual on insuperable objects, of the blazing and
13  notching of trees or the fractional township marking.
14  I didn't see that mentioned in the field notes in your
15  report as far as either the tree or a mound, as you
16  discussed yesterday.
17            Is that something that if you saw in the
18  field notes, you would have included in your report?
19      A.    What I focused on in terms of where the
20  Ingalls brothers crossed, came in contact with the Salt
21  River, was things that related specifically to the
22  river itself.  So if they, for example, cited how wide
23  it was, then I probably included it.  I don't think I
24  included every single encounter.  I think I used
25  representative ones.  But if they also said something
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 1  along the lines of not too deep to wade across, I may
 2  have put that in.
 3            And I probably did not put in references to
 4  witness posts and notches and blazes, because to me,
 5  the distinction would have been whether they meandered
 6  the river or not.  And because they didn't meander the
 7  river anywhere, I just felt that was the more pertinent
 8  information, aside from whether they used the notches
 9  and blazes and witness posts.
10      Q.    You would agree with me, as we discussed
11  yesterday, that in that insuperable objects provision
12  in the manual, there is some language in there as far
13  as what a surveyor was supposed to do, if there was a
14  navigable river or lake, as far as the markings he was
15  supposed to put on a tree or mound?
16      A.    Again, I think the most relevant point is
17  whether they meandered the stream or not, and they
18  didn't meander it.  The field notes are readily
19  available at the Bureau of Land Management, and so it
20  would be an easy matter for anyone interested in that
21  to simply go down and pull the field notes and
22  double-check.
23      Q.    So from what I hear, what you're saying is,
24  if that was reflected in the field notes by Ingalls,
25  you may not have included it within your discussion of
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 1  the field notes within your report?
 2      A.    That's correct.
 3      Q.    Were surveyors given a definition of
 4  navigability?
 5      A.    No.  The phrase that they were related to was
 6  something along the lines of, my recollection is, as
 7  required by law.  And all of the research that I did
 8  indicated that the first Federal Statute relating to
 9  the need to identify navigable rivers was, I believe,
10  1796, and I do cite that in my report.
11            But even that statute does not specify the
12  actual characteristics of what is or is not navigable.
13  And the best I was able to determine, not only in all
14  of the Salt River work, but in other places where I've
15  done similar work, is that whether a river was
16  navigable or not was left to the judgment of the
17  surveyor.
18      Q.    So they weren't given a definition.  Is there
19  anything in the manuals that you recall that gave them
20  particular data to consider, as far as before they
21  decided to meander or not, for navigability?
22      A.    I never saw anything like that.  It always --
23  frankly, it always puzzled me that they weren't given
24  more specific instructions about that.  But, again, you
25  know, I've done an awful lot of work in this, not only
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 1  here, but elsewhere, and I have never found anywhere
 2  where they have provided the surveyors -- and I'm not
 3  just talking about Ingalls.  I'm talking about
 4  surveyors who did surveys in other parts of the country
 5  and under different manuals, and I've never seen any
 6  specific definition of what constituted a navigable or
 7  a nonnavigable river.
 8      Q.    When you were conducting your research and
 9  wrote your reports, did you disclose all the boating
10  accounts that you found in your research for the Salt
11  River?
12      A.    In my report?
13      Q.    Yes.
14      A.    I probably did not.  I picked representative
15  sampling, and, you know, I -- if there were two
16  newspaper accounts that were identical or nearly
17  identical, then I probably just used one of them.
18      Q.    Were there instances where you found a
19  historical boating account and made a judgment, other
20  than it being duplicative of another article, to
21  disregard it as not relevant or telling; and if so, how
22  did you come to that determination?
23      A.    I included most of the boating accounts.  I,
24  frankly, don't remember, if I did not include some,
25  why.  But in general, I would have included something
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 1  that was not duplicative, simply to illustrate a
 2  different discussion about a boat on the Salt River.
 3            But for -- I guess a good example would be in
 4  some of those 25 newspaper accounts that we discussed
 5  yesterday, several of the -- I can't remember how many,
 6  but there were several of them at least that discussed
 7  the same boating event, perhaps written by or published
 8  by different papers or on different days or something.
 9  Under those circumstances I doubt very much that I
10  would have included all of the newspaper ones, unless
11  they shed -- unless a second account shed some
12  significant amount of information that was not already
13  present in the first account.
14      Q.    Is it -- do you believe that recreation --
15  recreational boating can be a commercial use of a
16  river?
17      A.    Recreational boating?
18      Q.    Uh-huh.
19      A.    I don't know.  In general, what I -- I did
20  account or provide examples of recreational boating on
21  the Salt River in my report.  Whether that recreational
22  boating could also constitute a commercial use or not,
23  that's something that I would have left up to the
24  historical parties to identify.  And my personal
25  opinion is, is I don't think that there were a lot of
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 1  parties out there pre-1912 renting kayaks or something
 2  like that.
 3            So if there was a historical party,
 4  hypothetically, in 1880 who said, "Gee, we had fun on
 5  our run down the Salt River.  Maybe we can make some
 6  money by renting out canoes."  I don't think anything
 7  like that would have happened, but that was up to the
 8  historical parties, not me.
 9      Q.    I wanted to move to Patents in your report.
10      A.    Okay.
11      Q.    In your research, did you find any evidence
12  of government officials conducting some type of
13  particularized assessment of the navigability of the
14  river prior to issuing the patent?
15      A.    No, and the reason why has to do with going
16  back to the surveys.  The reason why that these
17  surveyors were instructed to meander the rivers is that
18  the United States was well aware that territories might
19  eventually become a State, such as Arizona, or in the
20  case of where these surveys were done in existing
21  states.  And with State sovereignty, then the State
22  would become the owner of a navigable waterway.  And so
23  that was one of the principal functions of why they did
24  meanders on those waterways; but there was a second
25  function as well, which came out of, I think it was,
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 1  the 1890 manual, and that was the instruction to the
 2  surveyors to meander both banks of nonnavigable
 3  waterways that were greater than 3 chains wide.
 4            And the reason for that in both cases, the
 5  navigable river and the 3 chains wide but not
 6  navigable, is the Federal Government did not want to be
 7  put in a position of awarding a patent that included
 8  land that either was going to become the sovereign
 9  property of the State or, alternatively, awarding a
10  patent that, in essence, was not usable for farmland.
11            And so in terms of the Land Office doing
12  independent surveys of whether something was navigable
13  or not, they accepted the judgment of the surveys, as
14  to whether a stream was meandered or not, in terms of
15  whether the patent included the bed and the banks or
16  not.
17      Q.    They were hoping that the surveyor understood
18  the instructions sufficiently enough that the patent
19  could be issued on that, so they were wholly relying on
20  the interpretation of navigability by the surveyor?
21      A.    Plus the fact that the surveyors' field notes
22  and plats, assuming there was no dispute or anything
23  else, that those field notes and plats were
24  subsequently approved by the Surveyor General of the
25  United States.  And that gave them sort of the mark of
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 1  authority that, yeah, these notes and plats are
 2  accurate and, therefore, we, the U.S. Government,
 3  should treat the determination of navigability or
 4  nonnavigability according to what were in those notes
 5  and plats.
 6      Q.    Two things.  One, does the Surveyor General,
 7  prior to approving those plats and field notes and
 8  giving it the stamp of approval, do you know what, if
 9  any -- what's involved in that determination or
10  approval, ultimate approval?
11      A.    No, I don't.
12      Q.    And then as far as the -- you had mentioned
13  the 1890 manual, that at that point changed meandering
14  to both banks or if it's over 3 chains wide?
15      A.    Right.
16      Q.    Other than in instances on the Salt where
17  there would be a resurvey in certain locations, for the
18  most part that didn't apply to the Ingalls surveys,
19  correct, because they were 18 --
20      A.    I'm sorry, I don't understand what you're
21  asking.
22      Q.    The 1890 manual postdated the surveys, in
23  large part, that were done on the Salt River?
24      A.    Yes.  The only exception being the 1910
25  resurvey done by Farmer, which was a resurvey of the
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 1  Pima-Maricopa Indian Reservation boundary, the same
 2  thing that Chilson had done about -- I guess about
 3  20 years earlier.
 4      Q.    In your research, have you ever seen the word
 5  "navigable" used in a patent?
 6      A.    In patents?
 7      Q.    Uh-huh.
 8      A.    Meaning if a stream was running through the
 9  patent or something?
10      Q.    Just the word "navigable."  That would, I
11  assume, and you can tell me if it meant -- would refer
12  to something other than a stream.  But you looked
13  through the patent, the patent files and applications.
14  Was the word "navigable" referenced in those patents
15  ever; and if it was, would you have noted that?
16      A.    I never saw any reference to navigability or
17  nonnavigability.  There were -- and I have them in my
18  report. -- instances where the applicant for the patent
19  was aware that the Salt River or one of its channels
20  went through the property that they were applying for.
21  And, in fact, in some cases they noted that that was
22  partly why they wanted the patent, because it included
23  the bed of the river.
24            In other cases they noted that they,
25  hypothetically, were applying for an 80-acre patent and
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 1  only, perhaps, 65 acres were farmable because the rest
 2  of it was the river bottom.  But in any event, they
 3  were aware that the river was there in the 200-some-odd
 4  patents and files that I looked through, but I never
 5  saw the use of the word "navigable" or "nonnavigable"
 6  in relation to the Salt River.
 7      Q.    And that would include then that use of that
 8  word in the applications and affidavits as well, as far
 9  as not seeing it; is that correct?
10      A.    Right.  I did not see either "navigable" or
11  "nonnavigable" in the applications or the affidavits or
12  any of the paperwork relating to the patents.
13      Q.    Now, in your report the earliest patent that
14  I noticed on the Lower Salt is Fickas or Fickas in
15  1891.
16      A.    Do you have a page number in my report?  Then
17  I can --
18      Q.    I want to say it's Page 75 of your Lower Salt
19  report.  Let's check.
20      A.    Okay.
21            And what was the individual's name, again,
22  that you --
23      Q.    Is it Fickas or Fickas?  F-I-C-K-A-S.  It's
24  on the very top of Page 75, second line down.
25      A.    Oh, yeah.  It's the carryover from Page 74.
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 1      Q.    Yes.
 2      A.    William Fickas.
 3      Q.    Okay.  My question in regards to this, in
 4  1891, by the time this patent, which I believe, based
 5  on the report, was the first patent issued on the Lower
 6  Salt, the river was substantially diverted by that
 7  time, wasn't it?
 8      A.    I think you're mistaken that this is the
 9  earliest patent.  The arrangement that I have in my
10  report, in terms of the patent discussion, is
11  geographical, and then it goes either up or down the
12  river.  So I'm fairly certain -- off the top of my
13  head, I don't remember, but I'm fairly certain that
14  there were patents that were issued well before 1891.
15      Q.    Do you want to take a second and just look
16  through the section really quick and let me know?
17      A.    Sure.
18                 MR. MCGINNIS:  Laurie, are you just
19  asking about the Lower Salt or the Upper as well?
20                 MS. HACHTEL:  Just the Lower.
21                 THE WITNESS:  To answer your question, I
22  am reasonably certain that there were patents that were
23  granted before 1890.  I discussed representative
24  samples, particularly those that had something specific
25  to say in their patent files about the Salt River.  I
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 1  think the easiest way to find the earlier ones -- well,
 2  I can give you an example.
 3  BY MS. HACHTEL:
 4      Q.    Would it be fair to say for -- in your
 5  report, that is the earliest patent that you discuss in
 6  your Lower Salt report?
 7      A.    I think that's correct.  If you look at
 8  Pages -- beginning on Page 65 of the report, where are
 9  the maps that the Salt River Project Cartographics and
10  I created showing the location of the patents, if you
11  look at a blowup of those on a computer screen, each
12  one of those boxes that's listed there has the year
13  that the patents were awarded.  And I'm virtually
14  certain that of the 200-and-some-odd patents that
15  appear on Pages 65 through 72, you'll find a lot more
16  patents that were pre-18 -- you said 1891, is that the
17  year you were --
18      Q.    That's the one I saw in your report.
19      A.    Yeah.  So the other ones that are shown on
20  this particular map probably just didn't have anything
21  specific to say in the patent file about the Salt
22  River.  I tried to pick the ones where there was
23  actually something in the patent file where they
24  mentioned the Salt River bed or something like that.
25  And a whole lot of them didn't have anything to say at
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 1  all about the bed.
 2      Q.    That was one of my questions I wanted to ask
 3  you, was, in your review of looking at the supporting
 4  files on the patents, would you say then the majority
 5  did not have additional supporting extra information?
 6      A.    Yes.  The majority of them, I mean they
 7  provided the legal description of the property, which I
 8  was then able to identify as touching or overlapping
 9  the river; but other than that, they did not provide,
10  in the supporting documentation, any mention about the
11  riverbed or the river itself or anything like that.
12      Q.    If there was additional information, as you
13  noted and apparently included those particular
14  instances here in your report, what did that
15  supplemental information in the patent file usually
16  entail?
17      A.    I believe I discussed most, if not all, of
18  those cases where there was a specific discussion about
19  the bed.  I mean that was my focus when I did the
20  research.  I mean aside from the fact where the patent
21  was just simply awarded, without any mention of the bed
22  of the river, although it lay within the legal
23  description, what I tried to focus on in my discussion
24  of the representative ones were patent files that had
25  something specific to say about the bed of the river.
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 1      Q.    Usually contained on the application or
 2  affidavit?
 3      A.    Not on the application.  The application
 4  simply was where the Homestead person came in and said
 5  I want to patent the following piece of property.  And
 6  the process at that point was the General Land Office
 7  would look at a listing of how other patent
 8  applications or actual awards had taken place.  They
 9  would determine if the property had already been
10  awarded or potentially was going to be awarded to
11  somebody else.
12            And if it was available, then they would say
13  fine.  And if it was a Homestead patent, then the
14  requirement was, is that the person would then have to
15  go back to the property and live on it for two years
16  and make improvements to it.  And improvements was
17  pretty loosely defined.  It could be pretty much
18  anything; building a barn, putting in fences, an
19  irrigation ditch, planting crops, you know, a whole
20  long list of things.  And then at the end of the two
21  years, they would come back, the applicant and usually
22  two witnesses, and that's when they would fill out the
23  affidavits.  And the affidavits would say -- well, I've
24  got examples of them in my report.
25      Q.    I did notice that.
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 1      A.    Yeah, at least some of the pages of them.
 2  They typically were multiple pages long.  But the
 3  affidavits would say -- again, it would provide the
 4  name of the applicant, the legal description, and the
 5  date.  And then several of the questions would say
 6  "What improvements have you put in?"
 7            And then the applicant would fill in whatever
 8  they did, a barn, fence, crops, whatever.  And then
 9  they needed to bring two witnesses with them, and
10  similar questions were asked of the witnesses.  "What
11  did Farmer Jones do for improvements on his or her
12  property?"  And then the witnesses would say whatever
13  they had seen on his property.  The witnesses usually
14  were neighbors, I mean people in the same vicinity,
15  which is reasonable, I mean the difficulty of travel in
16  those days.
17      Q.    Is it fair to say then -- and you reference
18  those maps that you worked with the cartographers at
19  SRP to include the different patents that included the
20  Salt River. -- that all of those were issued
21  postdiversion of the Salt; in other words, those
22  patents were not issued on the Salt in the ordinary and
23  natural condition of the Salt River?
24      A.    Most of them were not, that's correct.  There
25  may have been some very early ones in the 1860s, but I


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3844


 1  would agree that most of them, those patents, were not
 2  issued in the ordinary and natural condition, because
 3  there had been diversions along the stream.
 4      Q.    So there may be a patent listed on the maps
 5  on Pages 65 to 72 that you reference that might be from
 6  1860, before Swilling arrived?
 7      A.    I honestly don't know the answer to that
 8  question.  If there are, probably just a few of them.
 9      Q.    In your work on navigability in other states,
10  have you found a reservation for a navigable river in a
11  patent before?
12      A.    A reservation for --
13      Q.    Or where in the patent they reserved out a
14  navigable river in your patent review?
15      A.    What it would have shown is it would have
16  shown the meanders along the edge of the navigable
17  river, and then the patent that would have been awarded
18  would have included what was referred to as a
19  government lot, which would be an irregularly shaped --
20  instead of being a rectangle or a square, it would
21  be -- two or three sides would be at 90-degree angles
22  and then there would be a curved meander line going
23  along the edge of whatever the navigable body of water
24  was.  So it wouldn't show specifically that the
25  navigable body of water was being reserved out.  It
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 1  would just simply show that anything inside the meander
 2  lines of a navigable body of water was not included in
 3  the patent that was adjacent to that particular body of
 4  water.
 5                 DIRECTOR MEHNERT:  Wade?
 6                 CHAIRMAN NOBLE:  Go ahead, Bill.
 7
 8             EXAMINATION BY COMMISSIONER ALLEN
 9                 COMMISSIONER ALLEN:  Question.  I keep
10  coming back to the Solicitor's opinion, and the
11  question that I have with regard to that is, if the
12  opinion states -- and it does. -- that it was the
13  southern channel of the river where the boundary was
14  placed, it was based on where the thalweg of the
15  channel was actually located?
16                 THE WITNESS:  Where the what was
17  located?
18                 COMMISSIONER ALLEN:  Thalweg or the
19  lowest part in the channel.
20                 THE WITNESS:  Oh, okay.  Yes, I believe
21  that's correct.
22                 COMMISSIONER ALLEN:  So how did patents
23  that were on the south side of that look?  Were they up
24  to that point, or were they to the middle of the river,
25  quote, wherever the middle of the river was?
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 1                 THE WITNESS:  My understanding of --
 2  you're talking about the 1969 Solicitor's opinion?
 3                 COMMISSIONER ALLEN:  Yes.
 4                 THE WITNESS:  My understanding is that
 5  the Solicitor did address that issue, and he said
 6  that -- he did, by the way, identify the Salt River as
 7  being nonnavigable.  That was in his opinion.  And I
 8  believe what he also said was that given that the river
 9  was nonnavigable, private landowners, meaning patentees
10  and their successors, would own to the middle of the
11  river, or in this case, I guess wherever the boundary
12  of the Indian Reservation was.
13                 COMMISSIONER ALLEN:  Well, it would seem
14  to be a conflict, to me, if the patents had already
15  been issued and they went to the middle of the river,
16  and yet his decision was more of a definition of where
17  you would expect a meandering river or navigable river
18  would occur.  It's based on the thalweg, i.e., the
19  lowest point of the river, and so the boundary could
20  have been here on the south side, but he could have
21  had -- there could have been previous patents issued
22  that went to the middle of the river, which would be
23  way over into Indian land.
24                 THE WITNESS:  Indian Reservation.
25                 COMMISSIONER ALLEN:  Yeah.
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 1                 THE WITNESS:  He did address that.  He
 2  recognized that there were patents that fit exactly
 3  what you're saying, that had been issued to the middle;
 4  too far north, in other words.  And he recommended that
 5  Congress enact legislation to rectify this problem.
 6  And, also, my recollection is, is that the Indian tribe
 7  itself indicated that they did not have a problem with
 8  the location of those particular patents that did go
 9  too far north, if I guess that's what we're saying.
10                 COMMISSIONER ALLEN:  Yeah.
11                 THE WITNESS:  And so he said that there
12  were these circumstances that you're describing and
13  that some action needed to be taken to legally fix this
14  problem, because otherwise it was going to create legal
15  problems for the patentees and the people who
16  subsequently got the property.
17                 COMMISSIONER ALLEN:  So was there
18  legislation enacted that accommodated that?
19                 THE WITNESS:  I don't know the answer to
20  that question.  That was his recommendation to the
21  Secretary of the Interior.  His letter was a letter to
22  the Secretary of the Interior.  And I don't know
23  whether the Secretary then asked Congress to rectify
24  that problem.  My understanding is, is that the problem
25  continued to exist for quite a few years after the
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 1  Solicitor's letter was written, and I just don't know
 2  the outcome of it.
 3                 COMMISSIONER ALLEN:  Well, the reason I
 4  asked the question in the first place is because it
 5  appears that the Solicitor's opinion was based on what
 6  one would consider a navigable stream, even though he
 7  may have said it wasn't.  There seems to be a conflict
 8  here, and I'm trying to resolve that in my mind.
 9                 THE WITNESS:  I don't think he said it
10  was based on a navigable stream.  He specifically --
11                 COMMISSIONER ALLEN:  No.  I mean it was
12  a nonnavigable stream --
13                 THE WITNESS:  Right.
14                 COMMISSIONER ALLEN:  -- if I understand
15  what he said.
16                 THE WITNESS:  Right, it was
17  nonnavigable; and, therefore, my understanding of his
18  wording was that under those circumstances, if there
19  had not been an Indian Reservation there, under those
20  circumstances then the patentees would own to the
21  middle of the channel.
22                 But given that there were these special
23  situations because it was the Indian boundary, that
24  created a bunch of other problems that needed to be
25  resolved.  And he recognized that there were some
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 1  patents that extended too far north and were actually
 2  in part of what he thought was the Indian Reservation
 3  boundary, but he did recommend that something needed to
 4  be done to fix that.  And my understanding is that his
 5  letter also said that the Indians themselves had
 6  indicated that they did not have a problem leaving
 7  those patents where they were and making an adjustment
 8  to accommodate what had been mistakenly patented out.
 9                 COMMISSIONER ALLEN:  So was it
10  resurveyed?
11                 THE WITNESS:  It was resurveyed, but
12  Chilson surveyed it in 1887 and Farmer resurveyed it in
13  1910 because of the same problem; and according to the
14  Solicitor, Farmer's survey didn't settle the issue
15  either, which is why the Solicitor was addressing it in
16  1969.
17                 COMMISSIONER ALLEN:  My question was,
18  was it resurveyed again after 1969?
19                 THE WITNESS:  I don't know the answer to
20  that question.
21                 COMMISSIONER ALLEN:  Okay.
22
23              CROSS-EXAMINATION (CONTINUED)
24  BY MS. HACHTEL:
25      Q.    Were there any specific descriptions of the
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 1  river, and I'm referring to flow or depth, contained in
 2  the affidavits you saw or -- well, in the patent files?
 3      A.    In the patent files, no.  The ones that
 4  actually mention the bed of the river in some way did
 5  not mention flow or depth.  The only one that I can
 6  recall that -- which is described in my report, was a
 7  patent that included an island in the river, and the
 8  patentee indicated that because the island frequently
 9  flooded, he had -- one of the questions that patentees
10  were asked is "Have you been away from the property at
11  any time; and, if so, why?"
12            And he indicated that the property frequently
13  flooded, and at those particular times, he and his
14  family had to leave, for obvious reasons.  And he said,
15  also, during those times he had to -- my recollection
16  is that he had to go into Phoenix and find work there
17  in order to be able to support his family until the
18  water levels dropped enough that he could go back and
19  continue farming on his patent.
20      Q.    The Desert Land Act didn't allow a person to
21  take water from a navigable stream; is that right?
22      A.    Could you restate that?
23      Q.    Sure.  In order for someone to be issued a
24  patent under the Desert Land Act of 1877, the water
25  they used had to come from a -- not come from a
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 1  navigable stream; is that correct?
 2      A.    Or I believe the phrasing in the Land Act is
 3  it had to come from a nonnavigable stream, but I guess
 4  you're phrasing it in the opposite manner.  Yes, that's
 5  correct.
 6      Q.    And how would a person applying for a patent
 7  under the Desert Land Act of 1877 know if it met the
 8  nonnavigable stream or not?  Do you know?
 9      A.    I don't know how they did.  It probably was
10  the same kind of judgment that all the other people
11  issuing patents and applying for patents used, which
12  was common sense recognition of what they were looking
13  at at the time.
14      Q.    Not a title navigability determination
15  per se?
16      A.    No, I never saw that any of the patentee
17  applicants went out and did a navigability
18  determination.  They just identified what the source of
19  the water was.  And in relation to the Salt River, the
20  Lower Salt that we're talking about here, they
21  typically referenced the name of a canal that headed on
22  the Salt River, and they would say I'm getting the
23  water for my Desert Land Act patent from the such and
24  such canal.
25      Q.    In your report on the Lower Salt, you
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 1  mentioned that Arizona did not select in lieu lands for
 2  the public trust lands that were included in the
 3  patents; is that correct?
 4      A.    That's right.
 5      Q.    Can you tell me the statute or basis for
 6  Arizona's in lieu selection for that?
 7      A.    I think you just said something
 8  contradictory.  You said that they didn't select in
 9  lieu lands for the public trust lands, and then you
10  said --
11      Q.    Let me reword and see if I can be more clear.
12      A.    Okay, that would be good.
13      Q.    I'm just trying to make sure I understand
14  your conclusion.
15            In your report on the Lower Salt, you state
16  that there is no evidence that Arizona selected in lieu
17  lands for the Federal patents that were issued that
18  included the Salt River bed; is that correct?
19      A.    I'm still not understanding your question.
20      Q.    Well, we can -- why don't you turn to Page 73
21  of your Lower Salt report, in the last paragraph of
22  that page.
23      A.    Oh, okay.  I understand what your question is
24  now.
25      Q.    So, okay.  My question to you was, based on
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 1  your conclusion on Page 73 that the State of Arizona,
 2  there was no evidence that they selected in lieu lands
 3  for those patented upon the river for the public trust
 4  lands, the sovereign lands that were included within
 5  the patent, my question is, what is the basis for the
 6  in lieu?
 7      A.    A little bit of explanation here.  In lieu
 8  lands -- well, let me back up one step.
 9            Arizona was given specific parcels of land,
10  Sections 16 and 32 and 36, and I forgot what the fourth
11  one was, when it became a State, and those particular
12  sections throughout the entire state were to fund
13  various public activities in Arizona, such as schools
14  and miners hospitals and the like, and the State could
15  either sell those lands or rent them out and use the
16  funds for those purposes.
17            Arizona was entitled -- if those lands were
18  already occupied by, for example, a railroad, then
19  Arizona -- those lands, which normally would have gone
20  to the State, Arizona would not be getting the benefit
21  of, let's use as an example, Section 36, which would be
22  a school land section.
23            If the Section 36 had already been awarded to
24  a railroad as part of the railroad's land grant support
25  system, which is how the railroads were funded coming


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3854


 1  across the western U.S., then obviously Arizona
 2  wouldn't get it upon statehood because the railroad
 3  already had it.  So Arizona would then be entitled to
 4  pick another section somewhere else in the state to
 5  compensate for not getting that one Section 36.
 6            I went through all of the in lieu lists,
 7  which are in the General Land Office records, and I
 8  looked to see if Arizona claimed any in lieu selections
 9  for the land that it would have lost if the Salt River
10  had been navigable and a Federal patent had been issued
11  that included that river portion.  I hope I'm being
12  clear here.
13      Q.    No, I'm following you.  I just -- I can
14  maybe -- because I'm trying to make sure I understand
15  your conclusion here.
16            So your basis for the in lieu selection was
17  based on the school sections in place for 2, 16, 32 and
18  36; not on more general lands, which would be sovereign
19  lands, which would be what we call public trust lands
20  that Arizona got as its sovereignty at statehood; is
21  that correct?
22      A.    Yes, but I did look to see whether Arizona
23  claimed any land by virtue of the fact that Federal
24  patents, in 200 cases at least, roughly, included the
25  bed and the banks of the river.  And I found no
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 1  indication that Arizona was claiming in lieu lands for
 2  those particular pieces of property.
 3      Q.    The Enabling Act governs the in lieu
 4  selection of the school sections in place, but doesn't
 5  govern public trust or sovereign lands; would you agree
 6  with that?
 7      A.    I don't know the legal answer to that
 8  question.
 9      Q.    Okay.
10
11             EXAMINATION BY COMMISSIONER ALLEN
12                 COMMISSIONER ALLEN:  I have a question.
13  If an in lieu selection covered the Salt River and the
14  Salt River was navigable, hypothetically, then the
15  State would have had the option of taking additional
16  lands, because it would have already had control of the
17  navigable stream; is that the case?
18                 THE WITNESS:  Let me see if I can
19  provide a hypothetical situation that I think would
20  meet your -- say a navigable river went through
21  Section 36.
22                 COMMISSIONER ALLEN:  Right.
23                 THE WITNESS:  And the State was already
24  given Section 36.
25                 COMMISSIONER ALLEN:  Right.
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 1                 THE WITNESS:  But there was already a
 2  certain amount of acreage that was covered by the
 3  river.  My understanding is that the State -- that,
 4  therefore, the State was getting that property
 5  basically twice.
 6                 COMMISSIONER ALLEN:  Correct.
 7                 THE WITNESS:  And so my understanding of
 8  the way it would work is that the State would then be
 9  able to select land elsewhere --
10                 COMMISSIONER ALLEN:  That was my
11  question.
12                 THE WITNESS:  -- based on how much the
13  river covered.
14                 COMMISSIONER ALLEN:  Right.
15                 THE WITNESS:  Yeah.
16                 Oh, and, Commissioner Allen, I never saw
17  any indication that the State did that in reference to
18  the Salt River.
19                 COMMISSIONER ALLEN:  Or any other river.
20                 THE WITNESS:  Okay.
21
22               CROSS-EXAMINATION (CONTINUED)
23  BY MS. HACHTEL:
24      Q.    In your Lower Salt report, Chapter 3, you
25  discuss government agency reports.  Those reports
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 1  overall focus on water issues involving irrigation,
 2  flood control, and hydroelectric power; would you agree
 3  with that?
 4      A.    I believe that's correct.
 5      Q.    Would you agree that Federal officials who
 6  wrote about the Salt River prior to Arizona's statehood
 7  were primarily focused on reclamation efforts of the
 8  river?
 9      A.    That was certainly one big piece of it, yes.
10      Q.    What would be another piece?
11      A.    The Geological Survey did studies of the
12  flood flows of the river.  And, again, I mentioned
13  earlier during my direct testimony, I did not try to
14  interpret, you know, the cfs measurements and that type
15  of thing.  But I did refer to and I believe I quoted
16  some of the Geological Survey's textual comments about
17  the nature of the Salt River, meaning that it flooded
18  frequently and at other times had very little water,
19  that type of thing.
20      Q.    Certainly their focus wasn't on using the
21  river for navigation, right?
22      A.    I saw no indication in any Federal records
23  that any Federal agencies were examining the river for
24  navigability, which would have included the Corps of
25  Engineers; and I did not see anything in Corps records
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 1  where they were addressing navigability, which the
 2  Corps did all over the United States on other rivers.
 3      Q.    Did you have something on the Corps in your
 4  report on the Lower Salt?
 5      A.    No, I didn't.
 6      Q.    On Page 247 of your Lower Salt report, and
 7  there's a similar provision in Upper Salt, I just have
 8  a question on some language you have included.
 9      A.    Which page, again?
10      Q.    247 of Lower Salt and 145 of the Upper Salt.
11      A.    247 being the section on the Colorado River?
12      Q.    Let's see.
13      A.    You're talking about the Lower Salt now?
14      Q.    Maybe I have a wrong -- let me just
15  double-check.
16      A.    247 on the Lower Salt is a summary conclusion
17  relating to --
18      Q.    Yes, it's a summary of Chapter 6, you're
19  correct.
20      A.    About the Colorado River.
21      Q.    Yes, you're correct.
22            My question on that, the language in that
23  paragraph, the third sentence says, "A dependable and
24  reliable draft of two feet could not be had in a river
25  that was sometimes only a few inches deep, although at
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 1  flood stage, the Salt could contain very deep water."
 2            First, can you tell me where on the river
 3  that it was only a few inches deep?
 4      A.    This was just a general summary of the
 5  historical parties who had described the river over a
 6  long period of time.  So I wasn't attempting to be
 7  specific here.  I was referring to, for example, the
 8  Ingalls brothers talking about not being too deep to
 9  wade across.  Also, I was trying to incorporate
10  comments that had been made in the Federal Government
11  reports, also the visual observations and photographs.
12            So this particular section shouldn't be
13  interpreted as something that was intended to have a
14  specific reference.  It's a summary of everything that
15  preceded this particular page.
16      Q.    Let me follow up on that, though.  Based then
17  on the totality and what you said about the Ingalls
18  survey, are you interpreting a comment that the river
19  was shallow, that that would equate to being the river
20  was a few inches deep?
21      A.    No, that's just my statement and also, again,
22  the visual observations from the photographs.  In
23  particular, I think if you look at the photograph on
24  the cover of the report, which is the buggy crossing
25  the river right near Tempe Butte, it's pretty obvious
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 1  in that photograph, which is dated 1875, which is
 2  before a lot of the diversions, that the buggy is
 3  standing in water that is only a few inches deep.
 4            So, again, this was just intended to be a
 5  broad summary; not to -- I would have included, you
 6  know -- in the main body of the report, I would have
 7  included a footnote citation for that; but the purpose
 8  of this page was not to single out particular
 9  documents.  It was just a summary of inclusion.
10      Q.    Likewise, I have to ask, when you included "a
11  reliable draft of two feet," I was wondering if your
12  inclusion of "two feet" was significant for some
13  reason, as far as for navigability?
14      A.    I think the "two feet" came mostly from the
15  discussion of the Ives steamboat and the other Colorado
16  River, the Wheeler boat, and John Wesley Powell's
17  dories.  But particularly the Ives steamboat and then
18  the other steamboats that went up and down the Colorado
19  River, they drew typically more than a few inches, up
20  to -- I think Ives was 2 feet, so that's where that
21  came from.
22      Q.    Okay.  You don't have a depth requirement for
23  navigability based on the historical research that
24  you've conducted, do you?
25      A.    No.  The navigability, the depth requirement,
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 1  would have been up to the individual historical parties
 2  to determine whether they could navigate it on a
 3  reliable basis and enough to be able to make a living
 4  using it, which they obviously did not on a regular and
 5  reliable basis.
 6      Q.    On Page 145 of your Upper Salt report.
 7      A.    Yes, this --
 8      Q.    That's not the -- let me see.  That can't be
 9  right, because that's a photo.
10      A.    145 is the Summary and Conclusion again.
11      Q.    Okay.  Hold on.  I'm in the wrong report.
12  One second.
13            Yes, it's the Summary and Conclusion to
14  Chapter 5.
15      A.    Right.
16      Q.    The question I had is, I think it's about the
17  fifth sentence town.  It begins with "Furthermore."
18            It says "Furthermore, the upper Salt River's
19  shifting nature made its course undependable as well as
20  dangerous."
21      A.    Yes, I see that.
22      Q.    And I was wondering what the basis of your
23  conclusion there for the Upper Salt's shifting nature,
24  if you can tell me where the support for that is in
25  your report.


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3862


 1      A.    Again, this was only intended as a general
 2  statement.  There is, I think in some of the
 3  photographs, the historical photographs we looked at,
 4  there was a lot of evidence of shifting channels
 5  before Roosevelt flooded down near where the confluence
 6  of the Salt and Tonto Creek are.  And this report
 7  covered all the way down as far as Granite Reef Dam as
 8  well, so not so much in the canyon below Roosevelt, but
 9  closer to Granite Reef Dam.  That would be my reference
10  there.
11      Q.    Okay, because I was wondering -- my
12  understanding is a large part of the Upper Salt's
13  contained within canyon, so I was wondering where that
14  came from, but thank you for clarifying that.
15      A.    Yeah, not in the canyon.
16      Q.    In your Lower Salt report, you also mention
17  that the river frequently sank beneath its bed, leaving
18  a dry channel for miles.  I'm on Page 2 of your Lower
19  Salt report.  I wanted to find out what the basis for
20  that is.
21      A.    Like the Conclusion, the Executive Summary is
22  intended to basically encompass the entire report, and
23  what I'm saying here is that at least some of the
24  historical parties made reference to the fact that the
25  bed was dry for long stretches.
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 1            A good example might be one of the --
 2  although I don't have it in my report, might be one of
 3  those 25 newspaper articles that we discussed yesterday
 4  where the -- I can't remember the two guys' names, but
 5  they built a boat and took it over to the Salt River
 6  and got maybe about a half a mile and then were looking
 7  downstream and were looking at nothing but dust and
 8  sand for many miles.
 9            So, again, the Executive Summary is not
10  intended to be specific.  It's just supposed to be a
11  general reference to what follows in the main body of
12  the report.
13      Q.    So can you point to me within the main body
14  where the support is for that conclusion, or is it just
15  a general statement based on everything?
16      A.    It's a general statement based on
17  everything.
18      Q.    And do you know if that condition of the
19  river that you're mentioning was in the ordinary and
20  natural condition of the river?
21      A.    Not the way I understand ordinary and natural
22  from the PPL Montana case or the Winkleman case.  Most
23  likely, the -- most of what I discuss in my report is
24  after the Swilling Ditch and other diversion dams were
25  put in place.
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 1             EXAMINATION BY COMMISSIONER ALLEN
 2                 COMMISSIONER ALLEN:  Question.
 3                 It's my understanding that the river was
 4  perennial prior to 1865?
 5                 THE WITNESS:  It was what?
 6                 COMMISSIONER ALLEN:  Perennial.
 7                 THE WITNESS:  Oh, perennial, yes.
 8                 COMMISSIONER ALLEN:  That it had flow
 9  down it all of the time?
10                 THE WITNESS:  I've seen reference to
11  that in some documents.  I did not go pre-1865.  So I
12  don't know, you know, the answer to that particular
13  question.
14
15               CROSS-EXAMINATION (CONTINUED)
16  BY MS. HACHTEL:
17      Q.    I'm on Page 38 of your Lower Salt report.
18  The third sentence in the paragraph states "Water
19  diverted from the river to serve farmlands, of course,
20  could deplete supplies necessary to maintain
21  navigability, but other historical documentary evidence
22  to be discussed later in this report indicates that no
23  objections were made to such diversions."
24            My question is, did you see any document in
25  your historical research that stated how much water
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 1  needed to be left in the river for navigation?
 2      A.    How much water --
 3      Q.    Would need to be left in the river in order
 4  for it to be used for navigation, as opposed to, as
 5  that sentence discusses, the substantial depletions for
 6  farmland, which took water away for that purpose?
 7      A.    There were never any discussions about how
 8  much water needed to be left for navigation, and I
 9  think that's the point; that nobody objected.  And
10  there were -- as I indicated, I believe during my
11  direct testimony, there certainly were a lot of
12  objections to the method of financing for the Salt
13  River Project, and those were -- you know, a whole lot
14  of public meetings were carried out and there were a
15  lot of discussions and a lot of angst over, you know,
16  how much would be paid for it.  It was heavily
17  discussed.  And in contrast, there was no discussion
18  about, you know, how irrigation systems or Roosevelt
19  Dam or diversion dams would adversely affect
20  navigation.
21            And my conclusion is, is that there were no
22  discussions because nobody thought it was going to
23  affect navigability, and, therefore, it didn't warrant
24  any discussion.
25      Q.    And the focus of the Salt River Valley
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 1  residents at that time was trying to secure Federal
 2  funding for the building of the reservoir, correct?
 3      A.    That's correct.
 4      Q.    I want to have a discussion a little bit on
 5  the Chapter 3 of your Lower Salt report, on the Federal
 6  agency reports section.
 7      A.    Okay.  Could you tell me what page that
 8  starts on?
 9      Q.    Sure.  It starts on Page 118.
10      A.    I'm sorry?
11      Q.    Starts on Page 118.
12      A.    118?
13      Q.    Uh-huh, of your Lower Salt report.
14      A.    Okay.
15      Q.    I don't want to go through all of these,
16  since you and I had just previously discussed that the
17  focus of these reports is rather limited.  I did want
18  to ask you about the lower -- let's see, Page -- let me
19  find the right page.
20            The U.S. Geological Survey Annual Reports
21  that your discussion starts on Page 119.
22      A.    Okay.
23      Q.    That report looks like it was not just
24  limited to a discussion of the Salt River; is that
25  correct?
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 1      A.    That's correct.
 2      Q.    And the purpose was to discuss the
 3  reclamation of arid lands in the West; is that correct,
 4  generally, without going through the report?
 5      A.    I don't think it specifically addressed
 6  navigation.  I don't remember the rest of the report
 7  beyond what I've quoted on Page 120; but I think my
 8  recollection is, is that there were general statements,
 9  like the one that I present here, in many of these
10  Annual Reports that included not only the Salt, but
11  also the Gila, and maybe some other western streams as
12  well, about what the general characteristics of all
13  those streams were like.
14            And then in many of the Annual Reports, then
15  they went into the more technical and hydrological
16  aspects of discussing how much flood flows there were
17  at certain times of year and how low the river would be
18  at other times of year, and there would be tables and,
19  again, information that I did not attempt to analyze.
20  I looked at the general statements such as the one you
21  see on Page 120.
22      Q.    And Powell's observation or characterization
23  of the Salt was not based on the ordinary and natural
24  condition, correct?
25      A.    This report was published in 1891, so it
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 1  would not have been the ordinary and natural condition.
 2            If I could add one more thing to that,
 3  though?
 4      Q.    Certainly.
 5      A.    This was a general statement, and let's look
 6  at the block quote just for a moment here.
 7            "In this basin are found rivers most
 8  difficult and dangerous to examine and control,"
 9  meaning he's talking about the Gila Basin, including
10  the Salt here, "differing in character and habit from
11  those of the North as widely as in geographic position.
12  In place of the regularly recurring annual floods of
13  spring and early summer, so strongly marked on the
14  discharge diagrams of other basins, these rivers show
15  conditions almost the reverse, being at that season at
16  their very lowest stages - even dry - and rising in
17  sudden floods at the beginning of and during the
18  winter.  These floods are of the most destructive and
19  violent character; the rate at which the water rises
20  and increases in amount is astonishingly rapid,
21  although the volume is not always very great....  From
22  this it will be recognized that the onset of such a
23  flood is terrific.  Coming without warning, it catches
24  up logs and bowlders [sic] in the bed, undermines the
25  banks, and tearing out trees and cutting sand-bars, is
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 1  loaded with this mass of sand, gravel, and driftwood -
 2  most formidable weapons [of] destruction."
 3            And while this was published in 1891, I think
 4  Powell's commentary is a general one that characterizes
 5  these rivers as they would have been in their ordinary
 6  and natural condition, in addition to what they were
 7  like in 1891.
 8      Q.    But he -- you don't know if his observations
 9  or this discussion is as of 1860 or before Swilling in
10  1865, do you?
11      A.    No, but I think he's making it clear that
12  this is a general statement that would be applicable
13  over a long period of time.
14      Q.    To many western rivers.  Was he -- where was
15  Powell from?
16      A.    I don't know.
17                 CHAIRMAN NOBLE:  Laurie, would now be a
18  good time to take a break?
19                 MS. HACHTEL:  It would be perfect.
20  Thank you.
21                 CHAIRMAN NOBLE:  Okay, let's take 15,
22  10:30.
23                 (A recess was taken from 10:14 a.m. to
24  10:32 a.m.)
25                 CHAIRMAN NOBLE:  Dr. Littlefield, are we
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 1  ready?
 2                 THE WITNESS:  I'm ready.
 3                 CHAIRMAN NOBLE:  Laurie?
 4                 MS. HACHTEL:  Mr. Chairman.
 5                 CHAIRMAN NOBLE:  Please proceed.
 6  BY MS. HACHTEL:
 7      Q.    Dr. Littlefield, can you turn to Page 128 of
 8  your Lower Salt report, please?
 9      A.    Okay, I'm there.
10      Q.    The second to the last sentence says "Not
11  only were these characteristics atypical of a navigable
12  body of water, but so too were the presence of many
13  diversion dams along the Salt River."
14            And the language that it's referring to is
15  the discussion in the previous several sentences about
16  irregular flow and floods; is that correct?
17      A.    Correct.
18      Q.    Can you tell me, based on that sentence that
19  I had read to you from your report, what
20  characteristics would be typical of a navigable body of
21  water then?
22      A.    Again, I go back to the historical parties
23  would have identified a navigable body of water if they
24  believed the Salt River to be navigable, and what their
25  characteristics would have been would have been up to
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 1  them and I guess would depend on what they wanted to
 2  use the river for in terms of transport; but they
 3  didn't, so...
 4      Q.    So these descriptions of the flow and the
 5  floods and the navigability was focused on its use for
 6  irrigation?
 7      A.    Well, the sentence you quoted talks about two
 8  things.  One is the previous quote, where Davis said
 9  the streams of this country, meaning Arizona, were
10  extremely irregular in character, fluctuating at times
11  with great rapidity, floods coming down without
12  warning, and disappearing in the course of a few hours.
13            And then the other part relates to the
14  irrigation dams.  That's the second part of the
15  sentence.
16      Q.    And the particular document that we're
17  quoting and referring to was Water Supply Paper No. 2,
18  which is entitled "Irrigation Near Phoenix in 1897,"
19  correct?
20      A.    Correct.
21      Q.    The diversion dams that existed on the Salt
22  River were more or less -- this is prior to
23  Roosevelt. -- were more or less temporary in nature;
24  would you agree?
25      A.    My understanding is that they were temporary,
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 1  and when there were floods, they washed out and they
 2  had to be rebuilt.
 3      Q.    Was that -- and I think I read somewhere in
 4  your report that someone had described them as hastily
 5  built.  Did they build those brush and rock dams that
 6  were temporary in nature because they were cheaper to
 7  build, so they could begin irrigating right away?
 8      A.    I don't have the precise answer.  I can give
 9  you an educated guess, just based on my work on water
10  diversions throughout the West.
11            They were quick and easy to put up.  They did
12  not require a lot of labor on the part of the people
13  who were going to benefit by them.  I think the focus
14  was get them up as quickly as you can.  They also
15  accommodated -- because they would wash out, the
16  replacements would accommodate any shift in the
17  channel, because there might have to be a new head
18  somewhere else.
19            So I think the Arizona Canal actually had a
20  wood diversion dam, but that washed out periodically
21  too as well.
22      Q.    In your Lower Salt report, on Page 158,
23  carrying onto 159, in the last full paragraph that
24  starts on 158, you have a description of canals that
25  were in existence prior to Roosevelt Dam going in.
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 1      A.    Yes.
 2      Q.    Fair to say there's, I think, 10 canals
 3  listed here, starting with Swilling Ditch in 1867?
 4      A.    Correct.  And this information is from the
 5  Salt River Project Final History to 1916, which is from
 6  the records of the Bureau of Reclamation at the
 7  National Archives branch in Denver.
 8      Q.    Do you know in your research how much water
 9  was taken out of the river by these 10 different
10  diversion canals?
11      A.    You mean individually or cumulatively?
12      Q.    How about -- we can go into individually, if
13  you have that.  If you have a total, if that's all you
14  have, I'll take that too.  I'll take both, if I can get
15  it, but...
16      A.    Well, I can't give you both.
17            My understanding is, by the time that these
18  were all built, they took virtually all the water out
19  of the river at times, depending on how much water was
20  available coming down.  I can't break it out by canal,
21  though.
22      Q.    No problem.  I just wondered.  If you had
23  that information, I'd take it.
24            On Page 161 of your Lower Salt report.  Tell
25  me when you're on the page.
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 1      A.    Okay, I'm there.
 2      Q.    The large block quote you have from --
 3      A.    Yes.
 4      Q.    These are U.S. Department of Agriculture
 5  records, from Thomas Dean [sic].  The second sentence
 6  of that block quote says "The level of standing
 7  water and its character have no doubt been much
 8  changed during the years in which irrigation has
 9  been practiced.  Little is known of the condition
10  existing before irrigation except that the water was
11  deeper now [sic]."
12            My understanding, that Dean is -- or Means,
13  excuse me, is --
14      A.    "Deeper than now."
15      Q.    It's noting that the irrigation diversions
16  have affected the depth of the river?
17      A.    That's what he's saying.
18      Q.    Can you turn to Page 178 of your Lower Salt
19  report, please?
20      A.    The photographs?
21      Q.    Yes.
22      A.    Yes.
23      Q.    In particular, Figure 59, which is a picture
24  of Hayden's Ferry on January 15th, 1901.  I was
25  wondering if you knew or researched what the flow of
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 1  the river was at that point on that date?
 2      A.    No.  I'm not a hydrologist, and I wouldn't
 3  have any way of knowing that information.
 4      Q.    In your report you discuss the construction
 5  of Roosevelt Dam, and there's a discussion about moving
 6  freight and people from Phoenix to the construction
 7  site.  Does that sound correct?
 8      A.    Yes.
 9      Q.    And that would -- if the river was used to
10  transport those people or goods to the construction
11  site, that would be upstream; is that correct?
12      A.    To carry things from Phoenix to Roosevelt?
13      Q.    Correct.
14      A.    Yeah, that would be upstream.
15      Q.    And do you know how much water was being
16  taken out of the river in around 1900?
17      A.    At what point?
18      Q.    At down over in the Salt River Valley.
19      A.    No, I don't.
20      Q.    And is it your opinion, based on the
21  historical research, that all the markets for goods
22  that people on the Salt River would have gone to or
23  sold goods at were all located, the markets, were all
24  located on the river, adjacent to the river?
25      A.    I'm not sure I understand your question.
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 1      Q.    I think in your direct testimony you had
 2  discussed that markets for goods were located along the
 3  river; and my question to you is, was that true of all
 4  markets for goods from the Salt River Valley?
 5      A.    Oh, no, certainly not.  There were certainly
 6  market for goods that lay away from the Salt River
 7  Valley; for example, the mining communities and so
 8  forth.
 9      Q.    So in those particular instances, a road
10  would have been necessary to get to that market?
11      A.    You're talking about the Apache Trail?
12      Q.    Just any -- not necessarily just the Apache
13  Trail; but if there's a market that's not along the
14  bank or adjacent to the river, in order to get to that
15  market, you're still going to need to utilize a road of
16  some nature to get to that?
17      A.    A road or a railroad, yes.
18      Q.    And do you know when the first newspaper was
19  established in Phoenix?
20      A.    No, I don't.
21      Q.    And then yesterday, in the discussion of the
22  25 historical accounts, the Thorpe and Crawford account
23  and I believe it's Scott account, 1919, I think you had
24  testified that they floated on releases from Roosevelt,
25  not the natural flows.  Does that sound familiar?
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 1      A.    Which accounts, again?
 2      Q.    The Thorpe and Crawford and I believe -- I
 3  don't know which number it is.  Here it is.  I don't
 4  know if it's Ensign and Scott.  I don't know -- I
 5  didn't mark where they were within this.  But I guess
 6  my question is, in your testimony that I remember
 7  yesterday, when you discussed that they were floating
 8  on releases from Roosevelt and not the natural flows, I
 9  was wondering if you could tell me if you had looked at
10  records of what the releases were at that point?
11      A.    No, I have not.
12            And I don't think I testified that they were
13  floating on the releases.  I just testified that they
14  were floating on the river, and I don't know whether
15  they were releases or whether the reservoir was just
16  passing through the river or -- but as far as it being
17  specifically from releases, I don't know.
18      Q.    Okay.  And did you include all photos of
19  boating that you came across in your research that
20  pertained to the Salt River?
21      A.    Yes.
22      Q.    And yesterday I had asked you if you had seen
23  the river, and you had -- it sounded like you had at
24  least viewed it by car.  Did you also view the river on
25  the ground?  Did you get out and actually -- I don't
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 1  want to use the word survey, but look at the river on
 2  the ground, other than just by car?
 3      A.    I did at Granite Reef Dam.  Mr. McGinnis took
 4  me up there, I think it was back in the 1990s, just to
 5  show Granite Reef Dam to me.  Other than that, my
 6  familiarity with viewing the river was driving adjacent
 7  to it, down the Apache Trail; and then, as I said, I
 8  also was provided with a helicopter tour, which went up
 9  into -- above Roosevelt Lake and the Tonto Basin and
10  then back down through the canyon and all the way down
11  to the Salt's confluence with the Gila.
12      Q.    Yesterday, in your direct, when you were
13  going through the 25 historical accounts, and I'm
14  just -- I want to understand a little bit more about
15  your conclusions with boosterism, and so I'm going to
16  use from yesterday -- let's just use under -- do you
17  have the -- oh, good, you do.
18      A.    Yes, I do.
19      Q.    The exhibit from yesterday.
20                 MS. HACHTEL:  I don't remember, Mark,
21  what the --
22                 MR. MCGINNIS:  C048, I believe.
23                 MS. HACHTEL:  Thank you.
24  BY MS. HACHTEL:
25      Q.    And let's just focus on the first historical
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 1  account, which is that 5 tons of wheat account.
 2      A.    This is under Tab 1?
 3      Q.    Yes, please.
 4            My question, and, like I said, I want to talk
 5  to you a little bit just generally about boosterism,
 6  and I think you had testified yesterday that there was
 7  some places of boosterism in this article; is that
 8  correct?
 9      A.    Yes.
10      Q.    If an article contains boosterism, does that
11  mean that overall the entire article is untrue?
12      A.    No, not at all.
13      Q.    Okay.
14      A.    It just simply means -- well, the -- at the
15  very top, the portion dealing with the Salt River, the
16  way I read it, this is quoting:  "Salt River is
17  navigable for small craft as, last week," so-and-so and
18  so-and-so "brought five tons of wheat, in a flat boat,
19  from Hayden's Ferry, down the river to the mouth of
20  Swilling canal and thence down the canal to," I guess
21  it's Hellings & Company's mill.
22            The way I read that is, hurrah, isn't it
23  great it's navigable.  And, you know, I don't think it
24  was intended to mean that they had made a conclusive --
25  reached a conclusion that it really was navigable.  I
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 1  think this is more intended in sort of as a hopeful
 2  note, you know, that, you know, maybe this is navigable
 3  and, you know, isn't that great that it might be.
 4  That's the way I read it.
 5      Q.    Let me ask you on that, the fact contained in
 6  that paragraph that there was a small craft that
 7  carried 5 tons of wheat, would that, in your opinion,
 8  be a fact that would be true?  Forget that it may have
 9  a connotation of somebody saying I think the river's
10  navigable or not navigable.  When you're looking at an
11  article such as this and you see a reference there's a
12  craft, 5 tons of wheat, do you say -- or in your
13  analysis as a historian, say, okay, that fact may be
14  true; that's not -- or that's boosterism?
15      A.    I think both.  As I indicated in my direct
16  testimony, I would want to try and verify the accuracy
17  of this statement by, for example, another newspaper
18  article or some other historical document, which I did
19  not see anywhere.
20            But, on the other hand, I wouldn't have any
21  reason to not believe that at least some wheat was
22  brought down.  I might tend to question whether there
23  was really 5 tons.  It might very well have been a
24  significant amount of wheat.  But these types of news
25  stories typically would exaggerate, for the purpose of
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 1  thrilling the readership.  So they might have just
 2  simply -- if the author of the article had been out
 3  there and seen it, they might have looked at it and
 4  eyeballed it and said, "Wow, that's a lot of wheat.  It
 5  looks like it could be 5 tons."  Well, it might have
 6  been 1 ton or it might have been more than 5 tons.
 7  But, again, I would try and confirm it, but I would
 8  also tend to believe that this did happen.
 9                 MS. HACHTEL:  And I hate to get
10  anybody's hopes up, but I just want to confer with my
11  co-counsel, and I may be finished.
12                 THE WITNESS:  Okay.
13                 (A brief recess was taken.)
14                 MS. HACHTEL:  I guess I have just a few
15  more.  Mr. Chair is saying a silent prayer.
16                 CHAIRMAN NOBLE:  No, we're happy.
17                 MR. SLADE:  Each question is ten parts.
18                 CHAIRMAN NOBLE:  You gave them to her
19  handwritten.
20                 MS. HACHTEL:  Be glad I'm doing it and
21  not Eddie.
22  BY MS. HACHTEL:
23      Q.    Dr. Littlefield, there was discussion when
24  Mr. Burtell testified about the need to transport goods
25  up and down the Salt to supply towns and mines in the
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 1  Upper Salt area.  Have you read or seen anything about
 2  this need in your research?
 3      A.    No.
 4      Q.    And do you know --
 5      A.    Oh, let me qualify that; other than the
 6  materials that have been submitted by the Land
 7  Department and other parties to this proceeding.
 8      Q.    And do you know how mail was transported
 9  around the Salt River Valley?
10      A.    I assume that it was similar to how mail was
11  transported in other parts of the West; typically, by
12  horseback or stage.
13      Q.    And yesterday in the discussion of the 25
14  historical accounts, did you do anything additional to
15  research Day brothers' accounts?
16      A.    Other than what's in those?
17      Q.    Yes.
18      A.    I believe I cited at least one of the Day
19  brothers accounts in my own report; but beyond what's
20  in my report and what was presented in the 25, I did
21  not do any other work on the Day brothers.
22      Q.    Are you aware there were four accounts of the
23  Day brothers using the river?
24      A.    I think that's what we went through
25  yesterday.
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 1      Q.    Okay.
 2                 MS. HACHTEL:  I think that's it for me.
 3  Thank you, Dr. Littlefield.
 4                 THE WITNESS:  You're welcome.
 5                 CHAIRMAN NOBLE:  Thank you very much.
 6                 Who is next?
 7                 MR. HELM:  Me, maybe.
 8                 CHAIRMAN NOBLE:  Is there anyone else
 9  who wishes to question Dr. Littlefield besides
10  Mr. Helm?
11                 MS. HERR-CARDILLO:  No.
12                 CHAIRMAN NOBLE:  Are you ready to begin?
13                 MR. HELM:  Probably good to take your
14  five-minute break and I can set up.
15                 CHAIRMAN NOBLE:  Let's take a
16  few-minutes break.  The Chair will be both arbitrary
17  and capricious as to when we begin again.
18                 (A recess was taken from 10:56 a.m. to
19  11:05 a.m.)
20                 CHAIRMAN NOBLE:  Let's go on the record,
21  Greta [sic].
22
23                     CROSS-EXAMINATION
24  BY MR. HELM:
25      Q.    Good morning, Dr. Littlefield.
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 1      A.    Good morning, Mr. Helm.
 2      Q.    Once again we dance.  I think it's been five
 3  or six times, maybe.
 4      A.    I was going to suggest that we just take the
 5  last transcript and substitute it with today's date.
 6      Q.    We probably could do that if the Chairman
 7  would let us and some of my friends wouldn't say I'm
 8  ruining the record, because they may want to appeal.
 9      A.    Okay.
10      Q.    So, regrettably, we're going to have to go
11  through this, I guess, again.
12      A.    Okay.
13      Q.    And as usual, I'm going to do it the way
14  you've done it every time; start with the notes I took
15  from your direct and Laurie's cross.  After I've
16  finished that, we'll go into the deeper thoughts that I
17  had when I read your report and your declaration, okay?
18      A.    Very well.
19      Q.    Okay.  The first question that entered my
20  mind on your direct, and I don't know whether you were
21  here to hear it, but Mr. Burtell testified that he
22  relied on your work.
23      A.    I did hear.  I was here for Mr. Burtell's
24  testimony, and I did hear him say that.
25      Q.    Did you guys work together on any of this
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 1  stuff, or when he says he's relying on your report,
 2  it's not that he consulted with you; it's just that he
 3  read your reports and used them?
 4      A.    I don't know how he used my report, but we
 5  did not consult in any way.
 6      Q.    And to the extent that he's relying on your
 7  reports for things above the upper waterline of, oh,
 8  Lake Roosevelt, you didn't do any work up there, did
 9  you?
10      A.    No, I did not.
11      Q.    And so he was maybe misunderstanding what
12  your report said, to the extent that it did --
13      A.    I have no idea.  You would have to ask him.
14      Q.    One of the questions you talked some more
15  about the mapmaking process that takes place for
16  surveyors?
17      A.    Are you talking about the plats?
18      Q.    Yeah.
19      A.    Yes.
20      Q.    When they go back to the office and they do
21  their shtick.
22      A.    Yes.
23      Q.    About how long after they're out in the field
24  do they make the maps up?
25      A.    I don't know that information.
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 1      Q.    Okay.  So it could be two days, could be two
 2  months?
 3      A.    It could be.  I just don't know.
 4      Q.    Depends on how long, maybe, they're in the
 5  field; that might have something to do with it?
 6      A.    Typically, a surveyor who is surveying one
 7  township, I would say, not always, but frequently had a
 8  contract to do adjacent townships as well, so it may
 9  have been a while after they did one township, before
10  they got back to do the map.
11      Q.    Okay.  You also talked in surveys and
12  resurveys about one bank meanders for Indian
13  Reservations?
14      A.    There was no instruction to meander for one
15  bank for Indian Reservations.  I think what you're
16  referring to is the Chilson special instructions
17  letter.  But the manuals themselves did not provide
18  that Indian Reservations should be meandered on one
19  bank.
20      Q.    Okay.
21      A.    What you're referring to, I think, is the
22  Chilson special instruction.
23      Q.    Sure.
24      A.    Yeah.
25      Q.    But that's when the discussion took place in
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 1  your testimony.
 2      A.    Right, but there was no one bank requirement
 3  in the manuals themselves.
 4      Q.    Was there any requirement specifically to
 5  define Indian Reservations period?
 6      A.    No.
 7      Q.    In terms of the Chilson survey or the Salt
 8  River survey of the Indian Reservation, you yourself
 9  don't know specifically what the line is for that, do
10  you?
11      A.    Other than what I stated in my testimony, no.
12      Q.    Did you ever read the Cal-Mat case?
13      A.    No, I have not.
14      Q.    You state that your -- or that surveys are
15  persuasive evidence, I believe was the words you used?
16      A.    I believe that that has been Court
17  interpretations.  I don't have a specific case to cite
18  for you, though.
19      Q.    Okay.  So you believe that the terminology
20  "persuasive evidence" is terminology that some Court
21  used; it's not words that you specifically picked out
22  to use yourself?
23      A.    No, but I also believe it's persuasive
24  testimony.
25      Q.    Okay.  Give me your definition of persuasive
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 1  evidence.
 2      A.    That it's very strong, particularly because
 3  the surveyors were tasked to specifically identify
 4  navigable bodies of water, and there weren't too many
 5  other historical parties who were told identify a
 6  navigable body of water, in so many words.
 7      Q.    So in terms of your work, did you elevate the
 8  work of the surveyors to a higher level than some of
 9  the other things you looked at?
10      A.    I think I say that in my report; that in my
11  view, the surveyors, the field notes and the plats are
12  very strong evidence, and I think I say that in my
13  report as well.
14      Q.    Have you ever seen any Court cases that might
15  have taken a different position on surveyor evidence?
16      A.    I'm not sure what you're asking about.
17      Q.    Have you ever seen any Court cases that said
18  it stinks?
19      A.    I know there have been cases of fraudulent
20  surveys, but there is no evidence that the ones in the
21  Salt River area were part of that fraudulent situation.
22      Q.    Okay.  But my question is, have you ever read
23  any Court cases, i.e., Supreme Court cases -- I'll even
24  narrow it down. -- that said we aren't going to really
25  give a lot of heavy weight to the work of surveyors?
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 1      A.    No, I have not seen those cases.
 2      Q.    Now, you've said you've looked at thousands
 3  and thousands of documents.
 4      A.    That's correct.
 5      Q.    Of those thousands and thousands of
 6  documents, did any of them specifically state the Salt
 7  River is not navigable?
 8      A.    Well, the 1865 Territorial Legislature
 9  declared that the Colorado was the only navigable
10  river; and then by implication, that would mean
11  anything else in Arizona wasn't when it says --
12      Q.    But that didn't state it, did it?
13      A.    Not in so many words, but --
14      Q.    That's what I want to know, specific words.
15      A.    And then the --
16      Q.    Have we got a document anywhere that said the
17  river was not navigable?
18      A.    No.  The Hurley v. Abbott and the Wormser
19  cases both declared that the river was not navigable,
20  and then the Solicitor's opinion that we have been
21  discussing with Commissioner Allen also says that it's
22  not navigable.
23      Q.    Those two cases that you're talking about,
24  that was by stipulation, wasn't it?  They didn't try
25  the navigability of the river, did they?


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3890


 1      A.    I believe it was a Court declaration.  I
 2  don't know otherwise what it was.
 3      Q.    Do you know the basis of the Court
 4  declaration?
 5      A.    No, I don't.
 6      Q.    Okay.  You have read Winkleman?
 7      A.    Yes, a long time ago, not recently.
 8      Q.    Do you remember that Winkleman says those two
 9  cases that you're talking about don't have anything to
10  do with what we're here dealing with?
11      A.    No, I don't know anything about that.
12      Q.    Okay.  When you were talking to Laurie about
13  the patents, you indicated that somewhere in the six or
14  seven pages of maps that you did, there would be
15  listings of patents that were before 1891; fair?
16      A.    Yes, quite a few of them.
17      Q.    Okay.  I don't want to do it right now, but
18  over lunch, because I think I'm going to be here longer
19  than that, could you take a look at those maps and
20  identify for me the ones that are before 1891?
21      A.    No, I can't, because those maps are such tiny
22  print, that even if Mr. Heilman was to blow them up on
23  the screen, they would be so pixelated that you can't
24  see the dates.  But we do have tiff versions of the
25  maps that I have, that I was speaking with both
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 1  Mr. McGinnis and Mr. Heilman, of providing those to
 2  Mr. McGinnis and Mr. Heilman, and I assume, you know,
 3  whenever the cross-exam is done, we can then show those
 4  maps in much more clarity.
 5      Q.    That would be fine, if Mark is agreeable to
 6  you providing us.  I just want to know what ones are.
 7  I can't read them either, and I'm blinder than you are,
 8  I suspect, because I have to wear these all the time,
 9  and I have had the operation, so...
10      A.    Yeah.  No, we can provide those, and when
11  they're blown up, you can very easily see the dates and
12  the patent numbers and I believe the name of the
13  individual as well and where they're located.
14                 MR. MCGINNIS:  Sure.
15                 MR. HELM:  You'll put that part of the
16  record?
17                 MR. MCGINNIS:  We can do that.
18                 MR. HELM:  Is that all right, Mr. Chair?
19                 CHAIRMAN NOBLE:  Yes.
20                 MR. HELM:  Thank you.
21  BY MR. HELM:
22      Q.    You reviewed the Federal patents and the
23  State patents, correct?
24      A.    Correct.
25      Q.    All the State patents are after the river was
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 1  completely diverted, correct?
 2      A.    And after statehood as well.
 3      Q.    Sure, sure.  And so their commentary is about
 4  a river that is not in its natural and ordinary
 5  condition, correct?
 6      A.    The State patent files themselves do not
 7  contain commentary, unlike the Federal patent files.
 8  The Federal patent files have all of the documents I
 9  described earlier, such as the affidavits and the
10  application and so on and so forth.  The State patent
11  files that I got from the State Land Department many,
12  many years ago only contain the fact that the property
13  was sold and who it was sold to and for how much.
14      Q.    Okay.  Do you know of any law that prohibits
15  the State from selling land that they've received from
16  the Federal Government via patent?
17      A.    No, I don't know anything about laws about
18  that.
19      Q.    You and Laurie talked about a bunch of
20  documents that referred to the river as dry?
21      A.    Correct.
22      Q.    Okay.  When were those documents produced in
23  terms of a date?  And I don't mean -- I don't need
24  May 13th, 1842.  I would just like to have a sense that
25  they were produced before or after the river was
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 1  diverted?
 2      A.    I think all of them were created after the
 3  river was diverted.
 4      Q.    Okay.  I've got a few questions on your 25
 5  review.
 6      A.    Okay.
 7      Q.    With respect to the 25 items that you
 8  reviewed, are there any in here that do not, in your
 9  opinion, contain some form of boosterism?
10      A.    I couldn't say off the top of my head.
11      Q.    Okay.
12      A.    Probably some of them are not boosterism
13  pieces, but it was the general nature of the press at
14  the time to be highly booster-oriented.
15      Q.    Okay.  So your general categorization of
16  these 25 would be that to a greater or lesser extent,
17  they all have some boosterism attached to it?
18      A.    More than likely, and as I indicated during
19  my cross earlier today, but simply because they might
20  include boosterism doesn't necessarily mean that the
21  event didn't occur.
22      Q.    Sure.  You're not here telling us that these
23  25 events didn't occur?
24      A.    No, not at all.
25      Q.    And you've testified about lots of newspaper
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 1  articles and things like that where they said, "I'm
 2  going to Yuma," but they didn't have any follow-up that
 3  said I got to Yuma?
 4      A.    Correct.  A large number of these 25 were
 5  prospective in nature, in the sense that the person who
 6  wrote the article said so-and-so plans to leave
 7  tomorrow; but then in many of the cases there was no
 8  follow-up newspaper report saying they actually left
 9  the next day and went on down the river.
10      Q.    But that doesn't necessarily mean that they
11  didn't do that?
12      A.    That's correct.
13      Q.    And you don't know whether they did it or
14  not?
15      A.    That's right.
16      Q.    Are there any of the trips in the 25 that you
17  absolutely believe didn't occur?
18      A.    No.
19            Well, let me qualify that.  Of the ones that
20  were reporting after the fact, I'm not questioning that
21  they didn't occur.  The ones that were saying that they
22  may occur, we have no way of knowing whether they did
23  or not; but some probably did.  Maybe most did.
24      Q.    Some did, some didn't?
25      A.    Correct.
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 1      Q.    You just don't have any evidence one way or
 2  another?
 3      A.    Right.
 4      Q.    In the course of that discussion -- and
 5  you're going to have to pronounce it for.
 6  Historiography?
 7      A.    Historiography.
 8      Q.    Historiography, all right.  And that's
 9  horrible, because I have an undergraduate degree in
10  history, but I never took that course.
11            You're aware that the State had credentialed
12  historians working for it in its preparation for these
13  matters?
14      A.    I don't know who the State used in -- you're
15  talking about these 25 articles?
16      Q.    And generally the history of the Salt River,
17  in general.
18      A.    Only what I've heard Mr. Fuller testify to,
19  which that there were other people.  I believe his
20  testimony was that there were other people in the State
21  Land Department that did certain aspects of research
22  for him.
23      Q.    If they had fellows with Master's degree and
24  Doctor's degree in history, would you expect those
25  persons to have been aware of the historiography of
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 1  these items?
 2      A.    The historiography really doesn't apply to
 3  these newspapers.  The term "historiography," as I've
 4  explained earlier, is the study of how history is
 5  studied, meaning how do people of different generations
 6  research history and write it and interpret it.
 7            So I don't think it really applies to these
 8  newspaper articles.
 9      Q.    Okay.  But a pretty common course that you
10  take in your Ph.D. or Master's degree work?
11      A.    It's part of it, yes.
12      Q.    And you would expect anybody who had a Ph.D.
13  or a Master's degree in history to have taken that kind
14  of course?
15      A.    I would assume they probably have, yes.
16      Q.    And so, therefore, they're educated better
17  than the rest of us bears in that kind of stuff, right?
18      A.    This is pure speculation.  I have no idea who
19  these people were or what their educational background
20  is.
21      Q.    But as a general rule, they would take those
22  courses?
23      A.    Again, I don't know, depending on the school.
24  I know from personal experience, having attended two
25  different colleges for graduate work, that the approach
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 1  to how one earns a Ph.D. differs considerably from
 2  University to University.  So what they studied and how
 3  they studied it would all depend on the individual and
 4  where they went to school.
 5      Q.    Referring you to Item 6 in this collection.
 6      A.    Tab Number 6?
 7      Q.    Yeah.  It's the Yuma or Bust thing.
 8      A.    Okay.
 9      Q.    It's -- this is a ha-ha article, right, a
10  clear boosterism-type article?
11      A.    Well, I don't really think this is
12  boosterism.  It's not really, you know, promoting the
13  community.  It's really sort of more of a lighthearted
14  entertainment article.
15      Q.    And it's not in its context in the sense that
16  we don't know whether they were, for example, pulling a
17  boat across the sand bar when they were seen by whoever
18  the person was making the comment or if they were
19  landing their boat to get out of it and set up camp for
20  the day, that sort of stuff, correct?
21      A.    Well, it does say that they were pulling
22  their boat and apparently as happy, question mark, as
23  mud turtles.
24      Q.    Yeah.  Well, that could have been because
25  they were done for the day, right?
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 1      A.    I don't interpret the article that way.
 2      Q.    We don't have the context for what they were
 3  doing, do we?
 4      A.    We don't have more information than what's
 5  presented in the article.
 6      Q.    Right.
 7            Now, they're talking about water up to their
 8  knees, right?
 9      A.    Yes.
10      Q.    Okay.  And we don't know how tall they were,
11  but we know how tall you are.  About how tall are you?
12      A.    About 6 feet.
13      Q.    And how far are your knees from the floor?
14      A.    I don't know.
15      Q.    Two feet?
16      A.    A couple of feet, maybe.
17      Q.    Okay.  So could we guess that maybe the water
18  was a couple of feet deep where they were pulling the
19  boat?
20      A.    That's what it says; that they were wading in
21  water up to their knees.
22      Q.    You reviewed a bunch of photos, including
23  some taken from Tempe Butte and places like that, in
24  your work?
25      A.    Are you talking about my direct testimony?
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 1      Q.    Yeah.
 2      A.    Yeah, and they're in my report as well.
 3      Q.    Sure.  And my only point is, is it fair to
 4  characterize all those photos as not showing the river
 5  in its ordinary and natural condition?
 6      A.    My recollection is that all of those
 7  photographs were taken after there were diversion
 8  structures on the river, so they would have been taken
 9  not in the ordinary and natural condition, with the
10  possible exception that some of those photos were taken
11  of the Salt River where Roosevelt Dam is and slightly
12  downstream, and in those cases my understanding is that
13  because Roosevelt wasn't there yet, that that portion
14  of the river would have likely been close to its
15  ordinary and natural condition.
16      Q.    Subject to whatever diversions had occurred
17  above that --
18      A.    Right.
19      Q.    -- on the Tonto or on the Salt, right?
20      A.    Right.
21      Q.    You have been down Fish Creek Hill?
22      A.    I've driven it.
23      Q.    When you drove the Apache Trail, how much of
24  the time could you actually see the Salt River?
25      A.    I don't remember.  It's been probably
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 1  20 years since I drove that, and it was in a rental car
 2  too.  I didn't want to use my own car for that reason.
 3      Q.    Coward.  I've towed a boat down it.
 4            It's not a road that runs immediately
 5  adjacent to the river, is it?
 6      A.    My recollection is that there are places
 7  along the road where you cannot see the river.
 8      Q.    Was the reason that the concrete for the
 9  lower dam was transferred from Roosevelt because
10  otherwise the wagons would have gone back empty?
11      A.    No.  My understanding is that the -- you're
12  talking about for Granite Reef Dam?
13      Q.    Sure.
14      A.    My understanding is, is that whatever -- I'm
15  not an expert in how one makes concrete, but that the
16  material that was needed to make the concrete was
17  available at Roosevelt, perhaps because of the types of
18  rocks that were found around there.  I'm not sure.  But
19  that, therefore, they created the cement plant at
20  Roosevelt and not only used it for Roosevelt Dam, but
21  also hauled it down for Granite Reef Dam too.
22      Q.    They were making concrete in Phoenix or in
23  the Phoenix area during that time, weren't they?
24      A.    I don't know.
25      Q.    Okay.  Is Granite Reef closer to Phoenix than
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 1  it was to Roosevelt?
 2      A.    Yes.
 3      Q.    Okay.  So in terms of hauling, it would have
 4  been cheaper to haul from Phoenix than from Roosevelt,
 5  right?
 6      A.    I don't know.
 7      Q.    Okay.  Unless you were sending back an empty
 8  wagon that you had to pay for?
 9      A.    I don't know.
10      Q.    Okay.  On Exhibit C047B.  You testified about
11  that, you remember?  That's this thing.
12      A.    The Chilson contract file?
13      Q.    Yeah, uh-huh.
14      A.    Yes, I have that.
15      Q.    And I was just curious about one thing I
16  noticed on there.  The letter that's appended to it is
17  dated December 27th?
18      A.    Correct.
19      Q.    All right.  But if you look at the front page
20  of the Chilson contract, it references a letter of
21  December 5th, 1987 [sic] as being the Surveyor
22  General's letter?
23      A.    You're talking about the --
24      Q.    Front page.
25      A.    The trifold?
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 1      Q.    Yeah, right there.
 2      A.    Okay.  That's what it says.
 3      Q.    Do we know whether the letter dated
 4  December 27 is actually the letter that governs
 5  Chilson's work, or could it have been the December 5th
 6  letter?
 7      A.    This is the entire file, so I don't know why
 8  the discrepancy between the two dates.
 9      Q.    You didn't do anything to try and find out
10  what they were referring to with the December 5th date?
11      A.    As I said, this is the entire file.  I don't
12  know why there's a discrepancy.
13      Q.    You didn't chase it down, in other words?
14      A.    As I said, it's the entire file.
15      Q.    You didn't go looking for a December 5
16  letter, true?
17      A.    It would have been in this file if it
18  existed.
19      Q.    Well, it could have been in another file,
20  couldn't it?
21      A.    I have no idea.  This is the file the way it
22  exists.
23      Q.    And that's all you looked at?
24      A.    That's what I looked at.
25      Q.    You talked with Laurie about the Kibbey and
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 1  Kent decrees, and is it fair to say that those decrees
 2  played a part in your conclusion about navigability?
 3      A.    As I explained during that testimony, it's
 4  not my conclusion.  It's the conclusion of the
 5  historical parties at the time, and that's why they
 6  used the language they did.
 7      Q.    Okay.  And we're going to talk about this,
 8  because I'm fascinated about the distinction.
 9            But at any rate, in the conclusion that you
10  arrived at, you considered Kibbey and Kent?
11      A.    Correct.
12      Q.    And they played a part in your ultimate
13  conclusion of what the folks thought about the river,
14  right?
15      A.    Correct.
16      Q.    So it's fair to say that whether you are
17  telling us your opinion or your opinion of what the
18  folks thought, Kibbey and Kent are part of that
19  decision?
20      A.    Correct.
21      Q.    I have a note that you discussed the McDowell
22  and Camp Verde Forts with Laurie?
23      A.    I don't recall that I did, but maybe I --
24      Q.    It was in the process of a back freight
25  discussion.
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 1      A.    Oh, that was on my direct testimony.
 2      Q.    Oh, I'm sorry.  All right.  Well, you talked
 3  about it, at any rate.
 4            And --
 5      A.    But I don't think the back freight discussion
 6  involved the Forts necessarily.  It involved what
 7  Mr. Hayden was offering to people who brought grain to
 8  him for milling.
 9      Q.    That they would get something to carry back?
10      A.    Right, so they wouldn't have to go back empty
11  and might get paid to take things back.
12      Q.    And, again, regardless of whether it's your
13  opinion or your opinion on what the folks thought, you
14  used that information in your ultimate decision on the
15  navigability?
16      A.    Yes.
17      Q.    Referring you to -- it's Exhibit C274, I
18  believe.  The zoom version is the one I have of the
19  boats leaving from the Brewery Gulch.  And I do admit I
20  have been there.
21      A.    Yes, I have that.
22      Q.    The "Notice to Candidates" language, that's
23  not a political statement, is it; that's a statement
24  telling people, hey, if you want to go on this trip...
25      A.    It could be interpreted either way.
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 1      Q.    How did you interpret it?
 2      A.    I interpreted it to mean that it was an
 3  invitation to people who wanted to possibly go on this
 4  trip.
 5            Let me back up here a minute and clarify
 6  that.  The reference to the date in the article is
 7  November 5th, which very well may have been an election
 8  day.  And I think the first time I looked at this
 9  article, I didn't focus on the "Notice of Candidates."
10  But, you know, looking at it now, given that it was
11  probably an election day, it's probably in reference to
12  the up the Salt River discussion I had earlier in
13  direct.
14      Q.    Could have been telling the losers here's a
15  way for you to get out of town?
16      A.    Or those of you what aren't polling well may
17  not win the election.
18      Q.    And just to kind of -- in the broad context,
19  the opinions that you've given here, whether they be
20  your opinion or the opinion of the folks that you are
21  expressing as their opinion, none of those opinions are
22  based on viewing the river in its natural and ordinary
23  condition, right?
24      A.    The opinions that were offered by the
25  historical parties didn't define their opinions about
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 1  the river according to Winkleman or according to PPL
 2  Montana or according to Daniel Ball or according to the
 3  Utah case.  They simply expressed an observation about
 4  the river.
 5            In terms of the time frame, if that's what
 6  your question is about, virtually everything in my
 7  report where people express or discuss the Salt River
 8  take place after there were diversion dams on the
 9  river.
10      Q.    So the river was not in its ordinary and
11  natural condition?
12      A.    According to Winkleman, that's my
13  understanding.
14      Q.    So I have to ask this:  When you wrote your
15  report or your amended report, you said it was written
16  to deal with Winkleman, is my recollection.  If you
17  didn't pay attention to Winkleman's direction in terms
18  of ordinary and natural, in a general sense, how does
19  your report comply with Winkleman?
20      A.    My report does not attempt to comply with
21  Winkleman.  I wrote it with the understanding of what
22  Winkleman said.
23      Q.    So it's with malice and aforethought that you
24  decided to express all of these opinions from the folks
25  about the Salt River when it wasn't in its natural and
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 1  ordinary condition?
 2      A.    I offered the views of the people of the
 3  time, with the concept that whatever discussion they
 4  might have about the Salt River might help shed some
 5  light on what the Salt River was like.  And I don't
 6  think that you can cut off an observation about the
 7  Salt River, its utility, the observation's utility
 8  about understanding the river, simply because the
 9  observation was made after diversions.
10            And I would offer, as an example, some of the
11  published governmental reports that I discussed
12  earlier; for example, the report by John Wesley Powell
13  and Mr. Davis that talked about the massive floods in
14  the valley, and that those observations are not negated
15  by the fact that the river was not in its ordinary and
16  natural condition.  But it still helps to understand
17  the river, to know what these people said about it.
18      Q.    Sure.  Powell ever see the Salt River, to
19  your knowledge?
20      A.    Did Powell?
21      Q.    Uh-huh.
22      A.    I don't know.
23      Q.    Okay.  So you don't know whether his
24  observations vis-à-vis western rivers in general are
25  based on actual viewing any particular river, other


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3908


 1  than the Colorado?
 2      A.    I don't know.  My assumption is, is that he
 3  probably took information for a number of assistants,
 4  given that he was the top of the agency, and compiled
 5  that into his report.
 6      Q.    Yeah.  So this isn't Powell talking on his
 7  experience?
 8      A.    I don't know.
 9      Q.    When you were talking to Laurie, you talked
10  about the Spaulding account, boating account?
11      A.    Yes.
12      Q.    Okay.  And if I recall correctly, you stated
13  that you didn't think it established very much one way
14  or another.  I think that was your language.
15      A.    Let me refresh my mind what the Spaulding
16  account was.
17      Q.    Okay.  It's the one where the guy killed
18  himself.
19      A.    Oh, yes, I remember that.
20            I don't think it establishes much one way or
21  the other.  All it establishes is that Mesa Dam was
22  there.
23      Q.    Okay.  And does it also establish that
24  Spaulding and his cohort went from Point A to Point B
25  in a boat on the river?


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3909


 1      A.    Yes.
 2      Q.    And you don't have any dispute with those
 3  facts?
 4      A.    I don't know where the Points A and B were,
 5  but --
 6      Q.    They were traveling on the river in a boat?
 7      A.    Correct.
 8      Q.    At the end of your direct testimony, you
 9  rendered an opinion on the navigability of the Salt
10  River, and it was a carefully crafted statement, and I
11  don't think you qualified it by this is my opinion of
12  the opinions of the people in the valley; fair?
13      A.    I think that's correct.
14      Q.    Okay.  But, in fact, that opinion that you
15  rendered is your opinion of the opinions, right?
16      A.    It's my opinion based on hundreds and
17  hundreds of observations by people who were on the
18  ground at the time and expressed some sort of point of
19  view about the Salt River.  And, cumulatively, to me,
20  when you look at all of that evidence, it makes a very
21  strong statement about what the Salt River was like
22  during the period covered in my report.
23      Q.    And alls I want to make clear is that's your
24  opinion of the opinions of the folks who were on the
25  ground at the time you looked at their opinion?
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 1      A.    I'm not sure I understood that.
 2      Q.    You're, in essence, playing mind-reader.
 3  You're looking at statements that were made by people
 4  from 1865, I think I recall, all the way up to 1950
 5  and --
 6      A.    I don't think I got quite that far.
 7      Q.    You had a patent or something in there for
 8  that.
 9      A.    Possibly.
10      Q.    But at any rate, you're looking at their
11  statements, and you're interpreting them to tell us
12  what your opinion is of their opinion; have I got that
13  right?
14      A.    I think as a trained historian, I'm qualified
15  to make a judgment based on the cumulative effect of
16  the evidence that I presented in my report and in my
17  testimony.  And so it is my opinion that cumulatively
18  all of the evidence that these parties offered, that,
19  therefore, I can reach a reasonable conclusion, based
20  on what all of these other parties expressed.
21      Q.    So it is your opinion then; it's not the
22  opinion of the folks based on your reading?
23      A.    It's -- correct.
24      Q.    Okay.  But it's Dr. Littlefield's opinion;
25  it's not the opinion of Powell or any of the other
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 1  folks you talk about?
 2      A.    It's my opinion based on the cumulative
 3  statements of all of these parties, which I think is
 4  reasonable, given the sheer numbers involved.
 5      Q.    With respect to all of these folks that you
 6  looked at the stuff they did, is it fair to say that
 7  you have no idea, when they're talking about something
 8  that might impact navigability, what standard they used
 9  for navigability?
10      A.    At the risk of repeating myself, our
11  ancestors weren't all fools, and they knew a navigable
12  river when they saw one, no matter what standard you
13  want to imply.  Some of them had one standard; some had
14  another standard.  There were a lot of different
15  standards, I think, of what constituted navigability;
16  but, interestingly enough, no one expressed a standard
17  that would indicate that this river could be used on a
18  reliable and regular basis.
19      Q.    That's interesting, and I was going to ask
20  you, and maybe I can get it out of the way right now.
21            Where, legally, do you come up with a
22  requirement for reliable and regular, either
23  separately, as two separate requirements, or as a
24  combined requirement?
25      A.    I think that as Mr. Burtell expressed, in
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 1  order for a river to be used for -- to be considered
 2  navigable, it has to be used not just once, but it
 3  needs to be regular and reliable.
 4      Q.    Can you cite me to any legal authority that
 5  tells us that that's the standard?
 6      A.    No, because I'm not a lawyer.
 7      Q.    Okay.  And you didn't read anything, and even
 8  if it was a lawyerly-like document, that requires that?
 9      A.    No, I did not.
10      Q.    Winkleman, you read Winkleman.  You didn't
11  find it in Winkleman, right?
12      A.    I don't know.
13      Q.    And did you -- you read PPL.
14      A.    Yes, I did.
15      Q.    Did you find it in that case?
16      A.    Yes.  I don't know.
17      Q.    So in terms of a definition of regular and
18  reliable that you used, how many times do I have to do
19  something on the Salt River before you'll say it's
20  regular?
21      A.    I think that would depend on the parties who
22  wanted to take materials up or down the Salt River.  It
23  would depend on what those materials were, whether they
24  could make a profit at doing it or not.  You know, I
25  think as I indicated in my testimony, you might be able


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3913


 1  to make enough profit -- for example, with Mr. Hayden's
 2  logs, he might be able to make a profit, if he could
 3  have got those logs down, by getting enough logs down
 4  in one log float to make a profit for an entire year.
 5  On the other hand, if you're a farmer and you're trying
 6  to take produce to market, it might take many trips.
 7  So I guess it would just depend on the circumstances.
 8      Q.    Okay.  So you don't have any specific
 9  definition of regular that you applied to form your
10  opinion?
11      A.    No.  It depends on the circumstances.
12      Q.    Okay.  What was the other, besides regular,
13  it had to be?
14      A.    Reliable.
15      Q.    Reliable.
16      A.    Right.
17      Q.    What's your definition of reliable?
18      A.    The same answer.
19      Q.    Okay.
20                 CHAIRMAN NOBLE:  Mr. Helm, we would like
21  to break for lunch at this time.  Would that be all
22  right?
23                 MR. HELM:  It certainly would be.
24                 CHAIRMAN NOBLE:  Let's come back at
25  1:30.
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 1                 (A lunch recess was taken from
 2  11:49 a.m. to 1:28 p.m.)
 3                 CHAIRMAN NOBLE:  Dr. Littlefield, are
 4  you ready?
 5                 THE WITNESS:  Yes, I am ready.
 6                 CHAIRMAN NOBLE:  Let's proceed.  There's
 7  no going back.  You've got to go forward.
 8                 MR. HELM:  Okay.
 9  BY MR. HELM:
10      Q.    In your discussion with Laurie, you were
11  talking about the river having been appropriated at
12  some point, and I believe that was in terms of people
13  claiming more than the actual flow of the river?
14      A.    I don't think I spoke to that.  I think what
15  I spoke to was that at certain times of the year the
16  river may have been completely depleted due to
17  appropriations, but I don't know about
18  overappropriation.
19      Q.    And what I took out of it was that the fact
20  that the river was appropriated didn't necessarily
21  mean, from your point of view, that it would have to be
22  determined to be not navigable.  Am I right?
23      A.    Yes.
24                 MR. SPARKS:  Pardon me, Counsel, but the
25  old guy here can't hear, so I was wondering if you
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 1  could move that mike a little closer.
 2                 CHAIRMAN NOBLE:  Dr. Littlefield, you
 3  might need to do the same.
 4                 THE WITNESS:  Okay.  Is that better?
 5                 MR. HELM:  We could try clearing out
 6  your ears too, if you'd like, get a hair pin and we can
 7  go to work.
 8                 MR. SPARKS:  Hair pin?  No.  Plunger,
 9  maybe.
10                 Thank you.
11                 MR. HELM:  Sure.
12                 (A brief recess was taken to adjust
13  microphones.)
14  BY MR. HELM:
15      Q.    So where we were before we did the mike
16  adjustments, the fact that the river's appropriated
17  doesn't necessarily mean, to you, that it would be
18  nonnavigable?
19      A.    Correct.
20      Q.    Okay.  What about diversion, as opposed to
21  appropriation?  Do you view diversion as different than
22  appropriation?
23      A.    Sure.  Water that's diverted is not
24  necessarily fully consumed, and some of it may find its
25  way back as either releases from an irrigation canal or
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 1  return flows from irrigated fields.
 2      Q.    But different than appropriation, diversion
 3  has an impact on navigability directly?
 4      A.    Yes, it could.
 5                 THE COURT REPORTER:  Hang on.
 6                 (An off-the-record discussion ensued.)
 7  BY MR. HELM:
 8      Q.    In your discussion with Laurie, you were
 9  talking about the commentary in one of the instructions
10  about what you do when you mark a river; do you recall
11  that?
12      A.    Are you referring to surveyors?
13      Q.    Right, surveyors.
14      A.    Yes.
15      Q.    And you indicated that they either notched a
16  tree or built a mound out of stones to indicate the
17  necessary markings?
18      A.    They would do that where the line they were
19  running reached the edge of an insuperable obstacle on
20  line.
21      Q.    In all of the patents that you reviewed that
22  had the river running through it, the Salt, did you
23  find where they made the notation that they made the
24  marking or built the mound or what have you?
25      A.    The patents were not involved in making the
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 1  mounds or notching the trees.  That was surveying.
 2      Q.    Right.  But I'm saying the part -- I know I'm
 3  misstating this.
 4            When the surveyor went out there, he had to
 5  do certain things, and you looked at his notes,
 6  correct?
 7      A.    Correct, the notes of every place that any of
 8  the surveyors came in contact with the Salt River.
 9      Q.    Right.  And in looking at those notes, did
10  you find where they notated that they either marked
11  their tree or made their mound?
12      A.    I'm assuming I did.  I have not really dealt
13  with these notes since the first ANSAC hearing on the
14  Salt River in 1996, I think it was, so we're talking
15  20 years ago.
16            What I focused on, to the best of my
17  recollection, was not so much where they marked
18  insuperable obstacles on line; but, rather, whether
19  they meandered the river or not.
20      Q.    So as we sit here, you're not able to tell us
21  if any of the surveying that was done, to the extent
22  that it would have required some kind of a marking as a
23  result of the river, was ever done?
24      A.    Oh, it absolutely was done, because
25  everywhere they crossed the river they measured the
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 1  distance across the river, and they would have had to
 2  have measured that from Point A on one side of the
 3  river to Point B on the other, and that's where those
 4  markings would have been placed.
 5      Q.    Okay.  And my point is, did you, in reviewing
 6  their survey notes, did you find where they stated that
 7  they did that?
 8      A.    I don't recall.
 9      Q.    So you don't know as you sit here whether
10  they really did it or not?
11      A.    I don't recall.
12      Q.    Before a Surveyor General approved a survey,
13  did he or his staff or people who worked for him do
14  anything to check out the survey to see if it was
15  correctly done?
16      A.    I don't know what the rules or regulations
17  were for approving surveys.  I just can tell you that
18  the ones that were done on the Salt River were all
19  approved by the Surveyor General; but what that process
20  involved, I don't know.
21      Q.    You don't know if he sent somebody out there
22  to check them out or not?
23      A.    I don't think he did.  I think they had a
24  process in-office.
25      Q.    You had a discussion with Laurie where you
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 1  described how a map is drawn if a river runs through it
 2  and a patent is created, a wavy line down for the edge
 3  of the patent where the river was being reserved by the
 4  feds for some reason?
 5      A.    Either due to navigability or due to the 1890
 6  requirement for 3 chains or wider.
 7      Q.    Did you find any of that mapping or those
 8  kinds of patents on the Salt?
 9      A.    No.
10      Q.    So were any of the patents on the Salt done
11  after the 1890 requirements?
12      A.    They were, but evidently none of them met the
13  requirement for 3 chains or wider for nonnavigable
14  bodies of water.
15      Q.    Did you do any research to determine after
16  1890 the width of the Salt at any point?
17      A.    No.
18      Q.    And you would say if it was 3 chains or
19  wider, it should have been meandered, to be in
20  compliance with the 1890 requirements?
21      A.    Right, and, in fact, there were some that
22  were meandered for that requirement on the Lower Gila.
23      Q.    Have you ever seen a patent that was denied
24  because it got water from a navigable stream?
25      A.    Are you talking about just any type of
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 1  patent?
 2      Q.    Desert Land Act.
 3      A.    Desert Land Act that was denied because it
 4  came from a navigable stream?
 5      Q.    The water came from a navigable stream.
 6      A.    I have not investigated that.
 7      Q.    Okay.  So you've never seen one?
 8      A.    That's correct.
 9      Q.    All right.  You had a discussion with Laurie
10  regarding in lieu selection of lands?
11      A.    Yes.
12      Q.    Okay.  Do you know whether you needed a
13  special statutory authorization from Congress for an in
14  lieu selection of land?
15      A.    I don't know what the requirements were for
16  in lieu selections.  I just know that they were done
17  not only in Arizona, but elsewhere in the West where
18  there were overlapping State claims.
19      Q.    And, generally speaking, weren't they all as
20  a result of some statute that Congress passed?
21      A.    The railroad one was, certainly, if there was
22  a railroad claim.
23      Q.    How about the ones for the educational
24  sections?
25      A.    As opposed -- if something else had already
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 1  taken that land and, therefore, the State could not get
 2  it?
 3      Q.    Uh-huh.  Yes.
 4      A.    I don't know what the statutory requirements
 5  were that specified that a State would be able to
 6  select in lieu selections.  I just know that they did
 7  it.
 8      Q.    Right.  And so your assumption that you make
 9  in your discussion of in lieu is that the State would
10  have had a right to make an in lieu selection if they
11  had lost land to a navigable river?
12      A.    Correct.
13      Q.    And --
14      A.    Well, only if that navigable river ran
15  through a portion of land that also had already been
16  allocated to the State, such as a school section.  If
17  there was a navigable river going through a school
18  section -- I think I discussed this with Commissioner
19  Allen.  If there was a navigable river running through
20  a school section, being Sections 16 or 36, then it's my
21  understanding that the State would be able to select in
22  lieu lands for the acreage covered by the navigable
23  body of water.
24      Q.    But you don't know whether that's because
25  there's a specific statute that authorizes that or
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 1  that's just something that the Federal Government
 2  allowed them to do generally?
 3      A.    I don't know what the legal process was
 4  behind that.
 5      Q.    Your assumption is that if we had lost
 6  navigable lands for some reason, we would have had a
 7  right to select other lands?
 8      A.    If I'm understanding you correctly, if you --
 9  if there was a body of water in Arizona that was
10  navigable and that body, that river, ran through a
11  section such as a school section, 16 or 36, then it is
12  my understanding that the State would be able to take
13  in lieu selections for the amount of acreage covered by
14  the body of water.
15      Q.    But you can't point me to any statutory
16  authority to do that?
17      A.    No, I cannot.
18      Q.    So it's just your assumption?
19      A.    As a trained historian, yes, that's my
20  assumption, particularly because in lieu selections
21  that overlapped elsewhere did have that capacity, if
22  you will.
23      Q.    Do you hold any licenses other than your
24  driver's license?
25      A.    No.
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 1      Q.    Okay, and I have to ask this, and I've asked
 2  it to you five times before, and I know the answer, but
 3  I need to get it on the record.
 4            Do you claim any expertise in any particular
 5  field of work other than history?
 6      A.    No.
 7      Q.    Do you claim to be an expert in determining
 8  whether a stream or river is navigable for title
 9  purposes under the standards set forth by the Federal
10  judiciary?
11      A.    No.
12      Q.    Would you identify for me every element that
13  you think must be determined to determine whether a
14  river is navigable or not?
15      A.    I think that's a determination for this
16  Commission and/or the Courts.  I have offered my
17  expertise with regard to what historical parties at the
18  time -- how they considered the characteristics of the
19  Salt River; but whether that cumulative evidence meets
20  the standard of determining navigability or not is not
21  my objective, nor is it my expertise.  It's up to the
22  Courts and the Commission.
23      Q.    So you never tried to determine what those
24  elements would be and then go out and answer the
25  question regarding each element?
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 1      A.    No.
 2      Q.    You do use the term "erratic," though.
 3      A.    As it was used by historical parties.
 4      Q.    Okay.
 5      A.    And I paraphrased it, as well as quoted it.
 6      Q.    All right.  Can you give me your definition
 7  of the term "erratic" as you understand it being used
 8  by the historical parties?
 9      A.    That it was unpredictable in terms of floods
10  or dry periods.  It was unpredictable in terms of
11  possible channel changes.  Not only unpredictable on a
12  long-term basis, but also on a short-term basis, such
13  as days or months.  That's my understanding of how it
14  was used, particularly in those published governmental
15  reports.
16      Q.    In doing your work, you didn't use any gage
17  data for anything, did you?
18      A.    No.  As I indicated this morning, there was
19  quite a bit of gage data in some of the governmental
20  reports, but I have no expertise in that, and so I did
21  not attempt to interpret it.
22      Q.    And is it fair to say that you didn't do any
23  specific studies on the Salt regarding split channels
24  of any kind?
25      A.    Other than to acknowledge that they showed up
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 1  on some of those survey plats; but with regard to the
 2  significance of which one was greater or smaller, other
 3  than what was noted in the field notes and on the
 4  plats, no.
 5      Q.    Okay.  Now, you used the term "commercial
 6  navigation" quite a bit; fair enough?
 7      A.    Yes, sometimes.
 8      Q.    Okay.  I want you to define for me what you
 9  mean when you use the term "commercial navigation."
10      A.    To me, it means whether one of the historical
11  parties would be able to use the Salt River in a
12  manner -- I think I mentioned this this morning. -- in
13  a sufficient manner that they would be able to earn a
14  profit enough to be able to pay their bills.
15      Q.    So one of the requirements is that the
16  commercial activity must be profitable?
17      A.    I don't think it would be a commercial
18  activity if it wasn't profitable.
19      Q.    There are a lot of people down in the
20  Bankruptcy Court who might disagree with you.
21            So in your terms, at any rate, it has to be
22  profitable to be a commercial activity?
23      A.    It has to be profitable enough so that
24  someone can expect that they are carrying on business
25  and making money at it to pay their bills.
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 1      Q.    In your studying of the navigability of the
 2  Salt, did you examine it to determine whether trade or
 3  travel went on on the Salt?
 4      A.    There are examples in my report of boats that
 5  were either attempted to go up or down the Salt or that
 6  actually did, and those are cited in my report,
 7  particularly under the section dealing with newspapers.
 8      Q.    Does the trade or travel have to be in both
 9  directions to make it a navigable stream?
10      A.    That's a decision for the Courts and the
11  Commission.  I don't know.  I simply report what the
12  historical parties did on the river.
13      Q.    I take it because it had to be a profitable
14  commercial activity, just travel alone on the river
15  would not be sufficient to prove its navigability; is
16  that fair?
17      A.    That was not what you asked me earlier.
18      Q.    Right.
19      A.    You were asking me a question earlier about
20  commercial travel, and now you're asking a different
21  question, the way I understand it.
22      Q.    It is a different question.  I haven't put
23  commercial in it.
24      A.    All right.  Restate it, please, or --
25      Q.    Sure.
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 1            Travel alone on a river would not be
 2  sufficient to prove navigability, under your standards?
 3      A.    That would be something the Courts or the
 4  Commission would have to take into consideration.  I've
 5  offered the examples that I found in the historical
 6  record in my report and in my direct testimony, and
 7  whether travel alone is sufficient to meet a standard
 8  of navigability is up to the Courts and Commission.
 9      Q.    Well, wouldn't travel have to have a
10  commercial quality if it was going to meet your
11  standard?
12      A.    Again, that's up to the Courts and the
13  Commission.  I've just simply offered what the
14  observations were of the historical parties.
15      Q.    But you've come up with an opinion, haven't
16  you?
17      A.    Cumulatively, I think they indicate that the
18  historical parties, having viewed the river many, many
19  times, the overall picture they paint is a river that
20  is not navigable; but that's a cumulative pooling of
21  hundreds and hundreds of parties who've dealt with the
22  Salt River.
23      Q.    And your opinion is that they didn't find any
24  commercial activity on the Salt, correct?
25      A.    That they did not find the river navigable.
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 1      Q.    Because there was no commercial activity?
 2      A.    Because nobody found that it was navigable
 3  enough to continue doing it, either with commercial
 4  activity or not.
 5      Q.    Okay.  Doctor, I'm now going to start going
 6  through your report.
 7      A.    Okay.
 8      Q.    And the one I'm going to go through is your
 9  redo of the Lower Salt, okay?
10      A.    Okay.
11      Q.    If you want to get it open, you can probably
12  follow along, and it will make life a little easier.
13      A.    Okay.  I need to warn you that when I
14  attempted to get my copy of the report bound, the
15  binding place didn't have a sufficiently large binder
16  to put it all in one piece, so mine is divided into two
17  parts, and beginning with Chapter 3 is the second part.
18  And the pagination and the foot numbers are all the
19  same.  It's just a question of whether I'm pulling up
20  one volume or the other.
21      Q.    I'm going to attempt to go through from
22  Page 1, so --
23      A.    Okay.
24      Q.    So hopefully it will not be a problem.
25            Okay.  On Page 1, in the bottom of your
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 1  report, you use terminology "contemporaneous
 2  observers"?  Do you see that?
 3      A.    This is Page 1 you're talking about?
 4      Q.    Yeah, uh-huh, down at the bottom.
 5      A.    I see it, yes.
 6      Q.    Okay.  I'd just like you to give me what you
 7  perceive the definition "contemporaneous observers" to
 8  mean?
 9      A.    Historical parties, people who were there at
10  some historical point in time during the chronological
11  period covered by my report.
12      Q.    Okay.  So it's basically from people who were
13  there in the spread of 1865 to 19-something?
14      A.    Some years past statehood, correct.
15      Q.    And to the extent that the viewpoint might
16  vary, you haven't done anything to absorb that
17  variance?  For example, a guy looking at the river in
18  1865 might have a different viewpoint than a guy
19  looking at the river in 1920.
20      A.    No.  I have simply related what the two
21  parties saw when they each looked at the river.
22      Q.    You haven't made any attempt to meld those
23  things together into a consistent whole?
24      A.    Except for my ultimate conclusion that there
25  were hundreds and hundreds of contacts or observations
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 1  about the Salt River, and that cumulatively, to me, it
 2  indicates that all of these parties reached the same
 3  conclusion; that this river was not navigable.
 4      Q.    Okay.  On that same page you used the
 5  terminology "extremely unpredictable nature of the
 6  river"?
 7      A.    That's correct.
 8      Q.    Define for me what you mean when you use that
 9  terminology.
10      A.    That terminology, again, as I explained this
11  morning, this is an Executive Summary.  It's not
12  intended to have specific citations.  It's a reference
13  to the various citations, I think it's in Chapter 3, as
14  well as in other places, about the published government
15  documents that indicated the river was erratic and had
16  large floods and also then disappeared quickly.  It's a
17  paraphrasing of that type of information from many
18  documents that are cited elsewhere in the report.
19      Q.    Going over to the next page, in your
20  description of the Salt River, you say it's highly
21  erratic, subject to flooding, et cetera.  Do you see
22  that?
23      A.    I do.
24      Q.    Aren't all rivers subject to flooding?
25      A.    I would imagine so.
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 1      Q.    So why does that make this river not
 2  navigable versus the Mississippi or something?
 3      A.    Again, it's the same answer as on the
 4  previous question.  It's the cumulative description of
 5  the many documents that I cite elsewhere in the report.
 6      Q.    Did you look at any gage data or other data
 7  that would indicate how much of the time the Salt River
 8  was in flood?
 9      A.    No, I did not.
10      Q.    So you don't know whether these comments that
11  you were reviewing are because somebody saw a flood or
12  it was the twelfth flood he saw in the same year?
13      A.    I think it was clear from the quotes that I
14  provided this morning, that particularly the U.S.
15  Government reports, that they were indicating that
16  these activities, the floods that is, happened
17  frequently, but at unpredictable times, and that the
18  water, which might be flooding on any given day, might
19  disappear very quickly after that flood.
20            And, again, this is an Executive Summary.
21  It's not intended to be a specific reference to a
22  particular document.
23      Q.    Okay.  Did you do any work to verify how
24  frequent the flooding took place on the Salt River?
25      A.    No.  That, to me, would be a role for a
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 1  hydrologist.
 2      Q.    Did you do any research to determine how the
 3  frequency of flooding on the Salt River compared to
 4  other rivers in Arizona?
 5      A.    The same answer.
 6      Q.    And other rivers in the United States?
 7      A.    The same answer.
 8      Q.    You again there talk about major channel
 9  changes.  Do you see that?
10      A.    I do.
11      Q.    All right.  What do you define "major channel
12  change" as?
13      A.    The same answer I've just given.  It's the
14  historical parties reporting and what they found along
15  the Salt River.
16      Q.    I don't find any descriptions in your reports
17  about major channel changes or pointing to any party
18  who said, "Oh, look at this major channel change."
19            So where would I find that in your work?
20      A.    I just pointed out that the published
21  government documents indicated that the channel changed
22  that had carried boulders, that there was flooding, and
23  that the ultimate result of those activities were that
24  the water would disappear quickly after the floods and
25  that there were potential channel changes.
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 1            I'm simply summarizing in this section, as
 2  I've indicated earlier, what appears in detail in
 3  different parts of the report.  This isn't intended to
 4  be a specific citation.
 5      Q.    Fair enough.  Let's go into your report, and
 6  show me where it discusses major channel changes.
 7      A.    Again, I already quoted those portions from
 8  the government report.  Those are examples of other
 9  government reports, and I picked the ones that I
10  thought were the best descriptive of what published
11  government reports indicated about the river.
12      Q.    Do any of them use the terminology "major
13  channel changes"?
14      A.    I may have paraphrased what appeared in those
15  reports.  I don't really remember.  But, again, this is
16  only intended to be an Executive Summary.
17      Q.    These are your adjectives, in other words?
18      A.    They may very well be.  But, again, I'm not
19  citing a specific document.  It's an Executive Summary
20  and not intended to be specific to a particular
21  document.
22      Q.    Somewhere in your report, have you identified
23  each obstacle that blocked the channel of the Lower
24  Salt?
25      A.    No, I have not.  And, again, the answer is
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 1  the same.  This is a general summary; that there were
 2  documents that indicated that there were obstacles that
 3  blocked; notably, newspaper articles that talked about
 4  the difficulty that some of the boating parties had
 5  trying to get down the river.
 6      Q.    Can you identify the location of any obstacle
 7  in the Lower Salt River that blocked navigation?
 8      A.    I hate to keep falling back on this,
 9  Mr. Helm, but the fact of the matter is, is that I
10  simply pointed out what historical parties said about
11  the river.  So I cannot tell you where specific
12  obstacles were, except to the extent that historical
13  parties referred to blockage.
14      Q.    If they didn't tell you where it was, there's
15  no way to know if it really blocked the river or not?
16      A.    Or where it was located, that's correct.
17      Q.    Right.
18      A.    But I did tend to think that the historical
19  parties would not be making this up.
20      Q.    In arriving at your conclusion regarding the
21  navigability of the Salt, I take it that you considered
22  the commentaries about flooding?
23      A.    Did I consider them?
24      Q.    Yeah.
25      A.    Yes, I did.
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 1      Q.    And they played a part in your determination
 2  that the river was not navigable?
 3      A.    A small part; but when considered in
 4  conjunction with all of the hundreds of other
 5  observations, it paints a very vivid picture of what
 6  the river was like.
 7      Q.    So it played a part in your decision?
 8      A.    Yes.
 9      Q.    On Page 4 you describe, in the top part of
10  the page, what you understand the Equal Footing
11  Doctrine to be; fair enough?
12      A.    Yes.
13      Q.    And if I understand it, you're stating that
14  the Equal Footing Doctrine means title to the Salt
15  River's bed depends upon whether the river was
16  susceptible or actually used for commercial navigation?
17      A.    Yes.
18      Q.    And as I understand your testimony, you've
19  done nothing to adjust your data or the commentaries of
20  other people that you rely on for ordinary and natural
21  condition of the river?
22      A.    I simply related what the historical parties
23  said or observed or wrote about the Salt River.
24      Q.    So that's a yes?
25      A.    I just answered your question.
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 1      Q.    I believe you discussed with Laurie, and I
 2  also have a question, about the list of items that you
 3  used to do your research?
 4      A.    Items?
 5      Q.    I don't know how to describe it.  Your
 6  computer searches.  You made up --
 7      A.    Oh, the search term list?
 8      Q.    Yeah, the search term list, for lack of a
 9  better description.
10      A.    Yes.
11      Q.    And you don't have that any longer; you
12  gave --
13      A.    No, I do not.
14      Q.    You gave it to your client?
15      A.    I only use the search term list in the
16  initial phases of the research, as I explained this
17  morning, as I picked the most obvious terms as I was
18  getting into the project.  So it wasn't even really a
19  formal term.
20            And to answer your question about the client
21  and me giving it, no, I did not give them any list, and
22  there is no list that exists anymore other than what
23  appears in this report.
24      Q.    Okay.  So you destroyed the list?
25      A.    No, I didn't destroy the list.  I simply put
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 1  it into the report.
 2      Q.    Well, where I do find it in the report?
 3      A.    It lists on Page 5 of the report, "Some of
 4  the terms most commonly used throughout the research
 5  were Salt, Granite Reef, Arizona Dam/Canal, navigation
 6  or navigable, irrigation, floods, Roosevelt,
 7  Consolidated Canal, Phoenix, Pima, Maricopa County,
 8  Apache Road and Tempe."
 9            These were just things that I kept in my mind
10  as I was going to different archives, as I explained
11  this morning, because different archives maintain their
12  own lists of keywords in different ways.  And so I kept
13  these terms in my mind, and when I looked at an
14  archive's list of finding aids, I would understand that
15  these were things that I might want to look at.
16      Q.    So the keyword list is just in your mind; it
17  was never written down anywhere?
18      A.    No.  It was in my mind and it's in the report
19  here.
20      Q.    To the extent that you remember it?
21      A.    Correct.
22      Q.    Did you use the terminology "Salt River"?
23      A.    You mean as one of the keywords?
24      Q.    Uh-huh.
25      A.    I believe it says so on Page 5.  You might
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 1  want to take a look and see.
 2      Q.    I'm looking at it.  I see "Salt," but I don't
 3  see "Salt River."
 4      A.    Well, "Salt" would include references to the
 5  Salt River, I think.
 6      Q.    It also would include references to the
 7  little white stuff, wouldn't it?
 8      A.    Well, yeah; but when you're looking in an
 9  archive, if you're a trained historian, you know what
10  to exclude, as well as what to include.
11      Q.    Now, all of the people that you've researched
12  and their commentary, is it fair to say that none of
13  them would have known the standard for navigability
14  that's being applied by the Commission?
15      A.    I think pretty much everybody in my report is
16  probably dead by now.
17      Q.    Well, no, I understand that; but I mean they
18  didn't know the Winkleman standard?
19      A.    No.  They didn't know -- as I said this
20  morning, in my testimony this morning, they did not
21  cite Winkleman, they did not cite Daniel Ball, they did
22  not cite the Utah case, they did not cite Montana PPL,
23  they did not cite the Rio Grande case.  None of them
24  cited any specific Court case defining navigability.
25      Q.    And their commentary is given that way,
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 1  without any caveat as to what kind of navigability
 2  they're referring to?
 3      A.    Yes.  They did not specify, other than what
 4  their commentary said.
 5      Q.    And you haven't tried to interpret their
 6  commentary to comply with Winkleman?
 7      A.    No.
 8      Q.    On Page 7 you talk about Mead and Schuyler,
 9  bottom of the page?
10      A.    I believe it's pronounced Schuyler.
11      Q.    Oh, okay.  I have no idea.
12      A.    Yeah, Elwood Mead and James Dix Schuyler,
13  S-C-H-U-Y-L-E-R.
14      Q.    The question I have regarding them is,
15  neither one of them saw the river when it was in its
16  natural and ordinary condition; fair?
17      A.    I think I've already answered that question
18  in multiple ways, and the people who are described in
19  my report describe the river as it existed at various
20  stages of diversion dams on the river.  So we seem to
21  be going around in circles and asking and answering the
22  same question over and over.
23      Q.    Well, we could be, but I've got to dot my I's
24  and cross my T's.  And if I understand what you're
25  saying to me right now, Mr. Mead saw the river in the
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 1  1920s?
 2      A.    Correct.
 3      Q.    After it's been completely diverted?
 4      A.    Well, again, those diversions were not
 5  year-round, day after day after day.  There was water
 6  that came down the river.  But he did observe the river
 7  after there were diversion dams.
 8      Q.    Do you know whether he saw the river with
 9  water in it or not?
10      A.    I don't know.
11      Q.    The same question for Mr. Schuyler.
12      A.    Schuyler.
13      Q.    Schuyler, all right.
14      A.    The same answer.
15      Q.    All of the surveys you've reviewed are
16  post-Winkleman time frame for determining the ordinary
17  and natural condition of the river, correct?
18      A.    Correct.  The earliest survey was 1868, which
19  was the Ingalls brother on the Lower Salt River,
20  Ingalls brothers.
21      Q.    Have you gotten around to reading Holt State
22  Bank yet?
23      A.    I don't even know what that is.
24      Q.    It's a case I've asked you about in every
25  time I've cross-examined you.
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 1      A.    Well, then, no, I have not read it.
 2      Q.    Okay.  Are you aware of any Arizona State
 3  Statute that requires the State Land Department, for
 4  lack of a better description, to not dispose of land
 5  underlying either navigable or nonnavigable rivers?
 6      A.    No, I am not aware of any such statutes.
 7      Q.    On Page 13 you talk about the use of your
 8  database?
 9      A.    At the top of Page 13?
10      Q.    Yeah.
11      A.    Yes.
12      Q.    And this may be where I get confused with
13  your word list.  The database is still in existence --
14      A.    Yes.
15      Q.    -- as far as you know?
16      A.    Yes.
17      Q.    Okay.  But you don't control it any longer?
18      A.    Oh, I do.  It's on my computer.
19      Q.    Oh, it's on your computer?
20      A.    Yes, and I also provided a copy of it to the
21  Salt River Project.
22      Q.    Okay.  And to the best of your knowledge,
23  that database has not been provided to any of the
24  people opposing the -- or arguing for the navigability
25  of the river?
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 1      A.    The database is a way in which I organize and
 2  track where my copies of my documents are and, also,
 3  where I abstract the key documents, and it's
 4  proprietary.  I have not provided it to anybody other
 5  than the Salt River Project and myself.
 6      Q.    Okay.  I understand you view it as
 7  proprietary; but my question was, it hasn't been
 8  provided to me or any other participant in these
 9  matters other than the Salt River Project, correct?
10      A.    Correct.
11      Q.    At the bottom of that page, you're talking
12  about preparing summaries of documents?
13      A.    Yes, this is -- basically, this is describing
14  how I entered the documents into my database.
15      Q.    Do those summaries still exist?
16      A.    They're part of the database.
17      Q.    So, once again, they haven't been provided to
18  either the Commission or any of the other parties in
19  this matter?
20      A.    That's correct.
21      Q.    Where was the 1868 survey done?
22      A.    That would be the Ingalls brothers' surveys?
23      Q.    Right.
24      A.    From the confluence with the Salt and Gila
25  all the way up to about where Granite Reef Dam is


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3943


 1  today.
 2      Q.    Did any of those Ingalls surveys get
 3  resurveyed?
 4      A.    I'm not positive of that.
 5            Yes, they did.  The portion that we were
 6  discussing with Commissioner Allen with regard to the
 7  Chilson survey, the portion relating to the
 8  Pima-Maricopa Indian Reservation, they were resurveyed,
 9  the portion along the Indian Reservation boundary by
10  Chilson in 1887 and then by R.A. Farmer in 1910.  And
11  there may have been subsequent surveys that I'm aware
12  of, but because I was dealing largely with
13  pres-statehood, I didn't look at those.
14      Q.    Part of what you're concerned with in this
15  report are the manuals for the survey; fair enough?
16      A.    Yes.
17      Q.    And what I was curious about is why it was
18  important to know about the manuals before the first
19  survey was done in the area?
20      A.    Because the 1851 manual, which I did want to
21  say this morning and forgot to explain that, it says
22  "Instructions to the Surveyor General of Oregon," I
23  think it is.  Anyway, it has "Oregon" in the title.
24      Q.    Uh-huh.
25      A.    The reason for that is that at that
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 1  particular time, when that manual was written, most of
 2  the settlers who were coming west were heading for
 3  Oregon.  And so the thinking went that because there
 4  were going to be multiple surveyors doing work in what
 5  was called the Oregon country, which was not today the
 6  state of Oregon, but a much bigger geographic area,
 7  that this would be the standard for all of those
 8  surveyors in that area.
 9            That was the first manual that specified that
10  navigable bodies of water needed to be meandered on
11  both banks.
12            The 1855 manual maintained the same
13  instructions, or there may have been very slight
14  differences in wording, but I think it was almost
15  verbatim.  And the 1855 manual, in turn, with regard to
16  meandering navigable bodies of water, those
17  instructions were incorporated into the subsequent
18  manual, which did govern the initial Ingalls brothers'
19  surveys in 1868.
20            So it was important to show how these
21  provisions first started out in manuals and then were
22  carried through to the manual that governed the 1868
23  surveys.
24      Q.    But it's my understanding, and I could be
25  wrong, that each manual was a freestanding document of
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 1  its own?
 2      A.    Yes, but --
 3      Q.    They didn't incorporate the prior manual?
 4      A.    No, but they carried over very large portions
 5  of the previous manuals' wording in areas that the
 6  Surveyor General at the time didn't think warranted
 7  changing.
 8      Q.    Sure, I understand that some of the wording's
 9  identical.
10      A.    Yes, large portions of it.
11      Q.    But my point is, is that each one of those
12  manuals was freestanding and stood on its own?
13      A.    That was the intention, yes.
14      Q.    I didn't have to get the '68 manual, for
15  example, and say, whoop, I've got to have the '51
16  manual because '68 tells me to read '51?
17      A.    No, it was freestanding.  '68 would have told
18  the surveyor everything that he needed to know --
19      Q.    To do his job?
20      A.    -- to do his job.
21      Q.    On Page 20 --
22      A.    Okay.
23      Q.    -- you're talking about the first legislation
24  that talks about navigability?
25      A.    Yeah.  About halfway down the page?
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 1      Q.    Right, uh-huh.
 2      A.    Uh-huh.
 3      Q.    And my question to you, as we sit here today,
 4  is there any law that you're aware of that defines
 5  navigability?
 6      A.    I think I answered that this morning.  No,
 7  there is not.  There are Court decisions that do, such
 8  as Daniel Ball; but I don't think there's a Federal
 9  Statute that defines it.
10            Let me back up and clarify that.  There is
11  the first Federal Statute that is cited in my report,
12  which is the 1796 law; but I'm unaware of any
13  subsequent Federal laws.
14      Q.    That's what I'm referring to.
15      A.    Okay.
16      Q.    On Page 22 you bring out that wonderful term
17  "well-defined natural artery of internal
18  communication," and I would like you to give me your
19  definition of what that means.
20      A.    I have found nowhere where that phrase was
21  specifically defined.  I have always understood it to
22  mean based upon where one bank meanders were done, and
23  this particular phrase related to one bank meanders
24  where the waterway was a well-defined artery of
25  internal communication.  I've always interpreted that
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 1  to mean where there was a trail or a road that ran
 2  somewhere near the body of water, that the Federal
 3  Government felt ought to be identified for the purposes
 4  of people traveling in that region.
 5      Q.    Page 25, you have a quote in there that ends
 6  with "three chains."  How long is 3 chains, for us
 7  people who just work in feet?
 8      A.    I think it's 198 feet, 66 feet per chain, as
 9  I recall.  In fact, that's what it says on Page 25 of
10  my report.
11      Q.    The question that I have with respect to that
12  is, are you aware if any part of the Lower Salt River
13  is wider than 3 chains?
14      A.    I don't believe it is.  There are portions on
15  the Gila that are, but not on the Lower Salt.
16      Q.    Okay.  See if I've got this right.  After the
17  1890 instructions, a survey could have double meanders
18  for 3 chains --
19      A.    3 chains or --
20      Q.    -- and navigability, or navigability?
21      A.    Both bank meanders would occur after 1890 if
22  the river was navigable or if it was nonnavigable and
23  over 3 chains wide.
24      Q.    Okay.  On Page 26 you're talking about the
25  1894 manual throwing in the terminology "shallow
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 1  streams," just above Number 7?
 2      A.    Yes, I see that.
 3      Q.    Did they define what a shallow stream was?
 4      A.    No.
 5      Q.    So you don't have any idea what they meant by
 6  "shallow stream"?
 7      A.    No.
 8      Q.    Are you aware if there were any provisions in
 9  the instructions for dry years, for lack of a better
10  description; in other words, a shallow stream might not
11  really be shallow in nine out of ten years, but in the
12  tenth year we have a drought?
13      A.    I have read all of these manuals from cover
14  to cover, and to the best of my recollection, although
15  albeit this is 20 years ago now, to the best of my
16  recollection, there was no reference whatsoever as to
17  whether it was a dry year or wet year.
18      Q.    Page 27, just below the quote, you tell us
19  what you think the manual meant.  Do you see that?
20      A.    Yes.
21      Q.    And I'm curious how you take that quote above
22  and get that interpretation?
23      A.    This is just a paraphrasing of what's in the
24  quote.  It was directions that were in the 1902 manual
25  pointing out that surveyors had improperly been using
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 1  the terminology "meander" when they were not referring
 2  necessarily to a navigable body of water.  And so I'm
 3  just paraphrasing what I understood the block quote to
 4  mean.
 5      Q.    So this is your legal opinion of what that
 6  block quote means?
 7      A.    No, it's my historian's opinion.  I'm not an
 8  attorney.
 9      Q.    That block quote doesn't mention the word
10  "states" anywhere, does it?
11      A.    No, it does not.
12      Q.    When you get to those '94 instructions, is it
13  my understanding now that we can have meanders for
14  rivers that are less than 3 chains wide also, if
15  they're fast?  The 1902 manual?
16      A.    Oh.  You said the 1894 manual.
17      Q.    I'm sorry.
18      A.    And what's your question, again?
19      Q.    That now there's three ways a double meander
20  can occur?
21      A.    That's correct.
22      Q.    Okay.  And the third one is for streams that
23  are less than 3 chains wide, but are deep and swift?
24      A.    Correct.  And as I explained this morning,
25  the reason for the meandering, either of navigable
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 1  waterways or for nonnavigable waterways over 3 chains
 2  wide or, in this case, less than 3 chains, but are deep
 3  and swift and dangerous, the principal reason for
 4  meandering them was so that the title to these streams
 5  would not be handed out to homesteaders, either because
 6  of navigability or because the land would not be
 7  suitable for agricultural purposes.
 8      Q.    Page 29.
 9      A.    Okay.
10      Q.    You're talking about Ingalls?
11      A.    Okay.
12      Q.    And stating that he followed the '51 and '55
13  manuals, as modified by the '64 instructions?
14      A.    Correct.
15      Q.    Okay.  How do you know he followed those?
16  Did he say it anywhere in anything he wrote?
17      A.    In the contracts, and I have looked at all
18  the contracts of these surveyors, they were similar to
19  what we saw in the Chilson contract, which was that
20  there was boilerplate language that would say you will
21  follow the manual as you carry out your survey.
22            And since Chilson was doing the survey, the
23  brothers, in 1868, they would have been following the
24  1864 manual, which included the language from 1851 and
25  1855.
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 1      Q.    Okay.  So your premise for this is the
 2  assumption that they followed those manuals because it
 3  told them to in boilerplate in their contract?
 4      A.    Correct.
 5      Q.    You don't, as a fact, know whether they did
 6  follow those or not?
 7      A.    They swore under oath at the end of their
 8  field notes that they had followed those instructions.
 9  If you look at the field notes, there is always a
10  section, once they have completed a township survey,
11  where they and their deputy surveyors all swear under
12  oath that they followed the instructions of the
13  appropriate either special instructions or manual to do
14  their survey.
15      Q.    And everybody signed that so they could get
16  paid, right?
17      A.    Well, they signed it.  I'm assuming that part
18  of the motivation was to get paid, but I also assume, I
19  think, if they wanted to get further surveying work,
20  that they would be carrying out the work to the best of
21  their ability.
22      Q.    And there are numerous cases that have been
23  disclosed where the manuals weren't followed, aren't
24  there?
25      A.    I don't know whether it's numerous, but none
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 1  of them apply to the Salt River area.
 2      Q.    That's your assumption?
 3      A.    Because I haven't seen any reference to them.
 4      Q.    And so you make that assumption?
 5      A.    I would have run across -- if there had been
 6  disputed surveys, I would have run across them.
 7      Q.    For the surveys that you did review, did you
 8  attempt to find the flow records for the period of the
 9  survey on the Salt River?
10      A.    No.  I reviewed all of the surveys that were
11  done of the Salt River area, but I did not look at any
12  flow records relating to when those surveys were done.
13      Q.    So we don't know whether it's a dry year or
14  wet year or anything like that, right?
15      A.    Well, other people may know, but I don't.
16      Q.    Well, this is my point.  I'm not talking
17  about the other people.  I'm asking you.  You didn't do
18  anything to check that the surveys that you were
19  relying on were done in a wet year, a flood, a drought,
20  or anything like that?
21      A.    No, I did not.
22      Q.    Page 32, right above Number 3.  You've got a
23  missing acre there, right?
24      A.    Where are you?
25      Q.    Footnote 23, right above that.
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 1            "Had the missing land been due to
 2  navigability --"
 3      A.    Oh.  Yes, that's correct.
 4      Q.    Is this you speculating on the missing land,
 5  on why?
 6      A.    That's me speculating, yes.  I think it was
 7  simply a typographic error.
 8      Q.    On Page 35?
 9                 CHAIRMAN NOBLE:  Oh, that's really good.
10  That's a three-page jump.
11                 MR. HELM:  I'm rolling.
12                 CHAIRMAN NOBLE:  Great.
13                 MR. SLADE:  Rolling like a cow.
14                 THE WITNESS:  Okay, I'm at Page 35.
15  BY MR. HELM:
16      Q.    Okay.  At the bottom where it says "Note."
17      A.    Yes, I see that.
18      Q.    How does that indicate nonnavigability?
19                 COMMISSIONER ALLEN:  Question.
20                 CHAIRMAN NOBLE:  Sure.
21                 COMMISSIONER ALLEN:  How can you -- what
22  is the quote?
23  BY MR. HELM:
24      Q.    Oh, all right.  Let me go back to it.
25      A.    Would you like me to read it?
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 1      Q.    "Note - land on line bet secs 16 & 21 sandy -
 2  subject to overflow and unfit for cultivation a large
 3  portion of it being washed or shifted about every
 4  season more or less."
 5      A.    This probably also addresses some of the
 6  points that were raised earlier in my cross-exam.  To
 7  me, that indicates that the channel changed every
 8  season and that the land periodically flooded, to some
 9  extent or another, and that it would have been
10  difficult to move boats through that area due to those
11  characteristics.
12      Q.    So that's your interpretation of that note?
13      A.    Yes, that's what my interpretation says.
14      Q.    Moving to Page 36, the quote that you have
15  there.
16      A.    At the top of the page?
17      Q.    It starts "Salt River separates into two
18  channels called North and South Channels."
19      A.    Yes, I see that.
20      Q.    Okay.  How does that indicate navigability or
21  not navigability?
22      A.    Like the last quote -- well, the quote, for
23  the benefit of the Commissioners, I'll read it.
24            "Salt River separates in two channels called
25  North and South Channels with numerous sloughs running


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3955


 1  from one to the other runs through a loose sandy," and
 2  then there's a illegible world, "in the middle of the
 3  township from East to west - It is continually washing
 4  away and changing course.  This Township is made
 5  fractional in consequence of the land between the North
 6  and South channels being sandy and constantly washed
 7  and shifted by the river and unfit for cultivation."
 8            And my answer is the same as the previous
 9  quote that we discussed.  To me, it sounds like it
10  would have been very difficult to regularly and
11  reliably have a boat go through this area.
12      Q.    Page 38, bottom of the page, you state "No
13  meander lines are shown on the plat, and no meander
14  data appear in the margins.  Further suggesting that
15  the Salt was not considered navigable are irrigation
16  canals described in the field notes.  Water diverted
17  from the river to serve farmlands, of course, could
18  deplete supplies necessary to maintain navigability,
19  but other historical documentary evidence to be
20  discussed later in the report indicates no objections
21  were made to such diversions."
22            As I would understand what you're giving me
23  with that quote is that you didn't make any adjustments
24  for any of the diversions that occurred on the Salt
25  River in doing your report?
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 1      A.    That's not what this passage says.  This
 2  passage says that the Ingalls brothers' survey -- no,
 3  not the Ingalls brothers.  The survey that we're
 4  discussing here recognized the water was being
 5  diverted.
 6      Q.    Correctly.  And so what this is evidencing is
 7  that you are relying on surveys of areas where the
 8  water was diverted --
 9      A.    Correct.  Yes.
10      Q.    -- to establish that the river is not
11  navigable?  Have I got that right?
12      A.    To convey what the characteristics of the
13  river were at the time of that survey.
14      Q.    On Page 39, top of the page, you're talking
15  about roads?
16      A.    Yes.
17      Q.    And I take it that the existence of roads
18  near the rivers played a part in your determination of
19  navigability?
20      A.    Only a very small part, because as I've
21  discussed earlier, and I don't remember whether it was
22  my direct or cross, there are certainly roads that
23  parallel navigable rivers.  But in this particular
24  case, the presence of the roads would seem to have
25  indicated to me, given the evidence that indicated that
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 1  the Salt River was not navigable, that the roads were
 2  the principal means of carrying goods and people
 3  through the Salt River Valley.
 4      Q.    So, again, you, at least in this event,
 5  considered the existence of these roads as indicative
 6  of the river not being navigable, to some degree?
 7      A.    Yes.
 8      Q.    That's a yes?
 9      A.    Very small degree.
10      Q.    Several places you've talked about changing
11  channels.  We've talked about it a couple of times in
12  the earlier quotes that we've talked about; fair?
13      A.    Yes.
14      Q.    Okay.  Is it your position that because a
15  channel changes in a river, that makes the river not
16  navigable?
17      A.    No.  It's one of many characteristics that
18  would be considered in terms of whether a historical
19  party would consider the river to be navigable.
20      Q.    Okay.  And my point is, in making your
21  judgment, did the fact that there were channel changes
22  in the river lead, in some part, to your determination
23  that the river was not navigable?
24      A.    I think it was the historical parties that
25  considered the changing channels making it difficult to
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 1  navigate, and that's why we don't see a lot of evidence
 2  from historical parties that the river was regularly or
 3  reliably navigated.  I'm saying it's one of the
 4  characteristics recounted by the historical parties
 5  that, in my view, explains why historical parties did
 6  not use the river regularly and reliably.
 7      Q.    So in terms of your decision that the river
 8  is not navigable, that change in channel impact played
 9  a part in the decision?
10      A.    It played a part in the decision by the
11  historical parties not to use it regularly and
12  reliably.  And then when considered in conjunction with
13  all the hundreds of other pieces of historical
14  evidence, led to my ultimate conclusion that the
15  historical parties, over a wide range of time and in
16  many circumstances, did not regularly or reliably view
17  the river as navigated or susceptible to navigation.
18      Q.    Page 43, below the map, you seem to indicate
19  that the land between the two channels means that the
20  river is not navigable.  Do I understand that
21  correctly?
22      A.    The same answer that I gave before.  It's one
23  of many characteristics that historical parties would
24  have considered in their decision about whether to
25  regularly or reliably boat the river.
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 1      Q.    And you considered it, and it went into your
 2  opinion?
 3      A.    As I just said a moment ago, in relation to
 4  hundreds of other examples of what historical parties
 5  thought about the river; not in and of itself as one
 6  particular piece of evidence, but in conjunction with
 7  hundreds of other historical pieces of evidence.
 8      Q.    It led to the conclusion, to your conclusion,
 9  that it's not navigable?
10      A.    That the historical parties reached that
11  conclusion, and I agree with it.
12      Q.    Page 44 you're talking about the Ingalls
13  surveys and their triangulation?
14      A.    Yes.
15      Q.    Did any of the distances triangulated exceed
16  3 chains?
17      A.    I don't know.  And I think this probably
18  answers the question that came up this morning in my
19  cross-exam.  According to what I've written here, they
20  did establish witness posts on both banks of the river.
21  There was some question about whether they did or
22  didn't, and clearly here they did.  But if they had
23  referenced the 3 chains, I would have certainly put it
24  in.  But the distance across is listed in the field
25  notes.  I just don't know what the distance was.
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 1      Q.    And you don't recall whether any of them were
 2  in excess of 3 chains?
 3      A.    I don't believe any of them were anywhere
 4  where the Ingalls brothers did surveys.  I think you
 5  asked that question earlier.
 6      Q.    I don't think I did with respect to
 7  triangulation.
 8      A.    Well, you did ask the question about whether
 9  anywhere on the Lower Salt was 3 chains or more wide.
10      Q.    At the bottom of that same page, you're
11  talking about shifts in the bed again.  Do you see
12  that?
13      A.    Yes, I do.
14      Q.    And I take it that bed shifting was another
15  one of your thousands of indicators that the river was
16  not navigable?
17      A.    The same answer that I gave before.
18                 CHAIRMAN NOBLE:  Mr. Helm, would it be
19  all right if we took a break?
20                 MR. HELM:  We sure can.
21                 CHAIRMAN NOBLE:  Thank you very much.
22  Let's break for 15, back at 3:00.
23                 (A recess was taken from 2:45 p.m. to
24  3:01 p.m.)
25                 CHAIRMAN NOBLE:  Okay, let's do it.
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 1  BY MR. HELM:
 2      Q.    Page 47, top of the page, you have a quote,
 3  and as part of that quote, it says -- and it's talking
 4  about the river. -- "It is fordable during six or seven
 5  months of the year in section 29 at the crossing of
 6  Fort McDowell & Maricopa Wells Road."
 7            Do you see that?
 8      A.    Yes.
 9      Q.    Okay.  Does that indicate to you that for
10  five or six months of the year it was not fordable, too
11  deep?
12      A.    I just quoted what Ingalls put in his field
13  notes.
14      Q.    Okay.  But would that be a fair reading of
15  that?
16      A.    That's apparently what Ingalls thought.
17      Q.    Okay.  And from your perspective, if a --
18  does a river have to be usable all year long to be
19  navigable?
20      A.    I think we've answered that question before.
21  It depends on what kind of products you might want to
22  bring down the river and whether it was adequate to
23  maintain a living.
24      Q.    So is that a yes or a no or a maybe?
25      A.    It depends on the parties bringing the


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3962


 1  materials up or down the river.
 2      Q.    On Page 48, at the top of the page, you
 3  indicate that channel changes suggest difficulty for
 4  navigation.  Do you see that?
 5      A.    Yes.
 6      Q.    Why?
 7      A.    I think I've answered that question before;
 8  that historical parties might have found it difficult
 9  to bring a boat through that region.
10      Q.    The Mississippi changes all the time, doesn't
11  it?
12      A.    But this is -- we're not talking about the
13  Mississippi here.  We're talking about the Salt River.
14      Q.    On Page 48 you reference some resurveys and
15  stuff?
16      A.    Yes.
17      Q.    All of those were done after the river was
18  completely diverted, weren't they?
19      A.    I don't know if it was completely diverted,
20  but they were done after.  And these surveys, by the
21  way, were done in the vicinity of Fort McDowell, and
22  most of the diversions were downstream from there.
23  These were the surveys that we talked about, that I
24  explained to Commissioner Allen were for the southern
25  boundary of the Pima-Maricopa Indian Reservation.
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 1      Q.    When they finished Roosevelt Dam, did that
 2  completely divert the river?
 3      A.    Yes.  And Roosevelt Dam was completed at
 4  about the time of the second of the resurveys I discuss
 5  here, which is 1910.
 6      Q.    When Farmer did his resurvey, was Roosevelt
 7  done?
 8      A.    Yes, it was.
 9      Q.    Page 52.
10      A.    Okay.
11      Q.    Farmer wrote that it's 3.8 chains to the
12  middle.  Do I understand that to mean that it's
13  200-and-something feet?
14      A.    I don't know.  That's just what he said.
15      Q.    Okay.  Well, that would have been a place
16  where we would have had double meanders, right?
17      A.    He was not -- I guess that would have been
18  the case, and -- but it does indicate that there's no
19  water in the river here at that particular time.
20      Q.    Does that matter?
21      A.    I don't know.  But he also was carrying out
22  the meander for the purpose of defining the Salt River
23  Indian Reservation and had special instructions like
24  Chilson's, by my recollection.
25      Q.    Did one of them say don't double meander if
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 1  the manual calls for it?
 2      A.    I don't know.  I haven't looked at that
 3  contract in a long time.  But his purpose was to define
 4  the Salt River Indian Reservation boundary.
 5      Q.    And so because that was his purpose, he was
 6  justified in disregarding the manual?
 7      A.    I could also point out here that in this
 8  section of the river, under the Ingalls survey, there
 9  was a very large island in the middle of the river, and
10  what he may have been identifying here is the middle of
11  the island, which he was attempting to define as the
12  southern boundary of the Indian Reservation.  But I
13  don't know for sure.  I just know what he said.
14      Q.    That's your speculation?
15      A.    Well, it's what he said.  I'm just attempting
16  to figure out what it was he was doing, and since there
17  was a large island, he may very well have included --
18  he may have been measuring the 3.8 chains covering not
19  only the two channels of the Salt River, but also the
20  island.
21      Q.    Well, he said it was to the middle of the
22  river, though, didn't he?
23      A.    Well, but it was in the middle of the island
24  in the middle of the river.
25      Q.    Okay.
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 1             EXAMINATION BY COMMISSIONER ALLEN
 2                 COMMISSIONER ALLEN:  Now, if you go to
 3  Page 5 of the Solicitor's opinion --
 4                 THE WITNESS:  Okay.  I don't have a copy
 5  of that with me.
 6                 COMMISSIONER ALLEN:  Is there any spot
 7  on there where the north or the south channel is not
 8  more than 3 chains wide separately?
 9                 THE WITNESS:  It looks like most of
10  them.
11                 COMMISSIONER ALLEN:  All of them.
12                 THE WITNESS:  All of them except the
13  north channel between Sections 3 and 4.
14
15               CROSS-EXAMINATION (CONTINUED)
16  BY MR. HELM:
17      Q.    So do I understand what's going on here, that
18  at least somewhere in the Salt you missed the idea of
19  it being at least 3 chains wide?
20      A.    Not -- to Ingalls, that would not have made
21  any difference in terms of his meandering or not
22  meandering, because the 3 chains wide requirement did
23  not apply to them.
24            The subsequent resurvey for Chilson was
25  clearly to identify the boundary, and the resurvey for
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 1  Farmer was also to identify the boundary.  But as the
 2  Solicitor's opinion indicated, evidently both of those
 3  channels were more than 3 chains wide.
 4      Q.    And you missed that?
 5      A.    I missed that.
 6            Well, I didn't miss it to the extent that I
 7  identified for Farmer that it was 3.8 chains to the
 8  middle of the channel.
 9      Q.    You just missed it in your testimony here?
10      A.    Yes.
11      Q.    Page 55, you're starting to talk about
12  subsequent mapping by the Geological Survey?
13      A.    Yes.
14      Q.    Okay.  And you refer to it taking place
15  between 1904 and 1913?
16      A.    Correct.
17      Q.    For all practical purposes, the river was
18  completely diverted in that time frame, wasn't it?
19      A.    At certain periods of time; not every single
20  day.
21      Q.    Did you check whether they were doing their
22  mapping when it was a dry river or a wet river?
23      A.    I don't remember.  The left-hand corners of
24  those maps identify the year in which the actual survey
25  was done that led to the drawing of the map.  The years
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 1  that I have here are the years that the maps were
 2  actually printed, which are typically one or two years
 3  after the actual survey work is done.
 4            But U.S. Geological Survey topographic maps
 5  identify features on the ground as they exist at the
 6  time the survey was done.  So other than that, I can't
 7  answer anything more about it.
 8      Q.    Okay.  And I guess your answer is, no, I did
 9  not check to see if the river was flowing when the
10  survey was done?
11      A.    I just provided you with the answer; that --
12      Q.    I didn't get it.
13      A.    -- I don't know what they did in terms of
14  whether it was flowing or not.
15      Q.    Because you didn't check the issue, right?
16      A.    No.  I was not there with them.
17      Q.    Do you know if the Geological Survey, when it
18  was doing its mapping, made any adjustments for the
19  fact that the river might not be flowing all the time?
20      A.    I know for intermittent streams they used a
21  dashed blue line, and for other streams they used a
22  solid blue line; but I don't recall how they
23  characterized the river at this point, and I guess it
24  would have depended on how they saw -- what time of
25  year and how they saw it.
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 1      Q.    You don't recall whether they did dashed or
 2  solid?
 3      A.    No, I don't.
 4      Q.    On I believe it's the next page -- let me
 5  check.  Yeah, 56.
 6      A.    Okay.
 7      Q.    You're suggesting that we compare General
 8  Land Office maps to the Geological Survey's maps, and
 9  that will tell us how the river changed over time?
10      A.    That statement indicates what I did do with
11  regard to making those Salt River Project cartographic
12  maps, in terms of establishing where the channels of
13  the river were, both when the topographic maps were
14  done, as well as when the GLO survey maps were done.
15            So we could -- GLO -- I'm sorry.  Salt River
16  Project Cartographics, using GIS technology, which I
17  don't know what that is, because I'm not a
18  cartographer, they basically took the two different
19  maps and overlaid them and then created a map that had
20  one shade of blue showing where the river was in 1868
21  when the Ingalls were there and then another shade of
22  blue showing where the river was when the various
23  topographic maps were done, I guess about 40 years
24  later.
25      Q.    I think you probably answered the question in
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 1  your thing, but you're trained as a cartographer?
 2      A.    No, I am not.
 3      Q.    And all of the maps that you are comparing in
 4  that portion of your report were done significantly
 5  after the river had been diverted?
 6      A.    Well, the Ingalls maps were the ones that
 7  were the GLO plats, and the river was not significantly
 8  depleted then.  That was 1868.  And there was the
 9  Swilling Ditch, I believe, but I don't think any other
10  diversions were on the river.
11            The USGS topo maps were completed when there
12  were substantial diversions from the river.
13      Q.    That's what I'm -- why I'm using the -- this
14  is what you're comparing?
15      A.    Comparing the two, correct.
16      Q.    Right.
17      A.    Yes.
18                 MR. SPARKS:  Pardon me, Counsel, but I
19  think we've lost your mike again.
20                 MR. HELM:  One, two, three.  It's
21  off?
22                 (A brief recess was taken.)
23                 MR. SPARKS:  I apologize, Counsel, but
24  thank you.
25                 MR. HELM:  You're welcome.
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 1  BY MR. HELM:
 2      Q.    Page 61.
 3      A.    Okay.
 4      Q.    You're suggesting that we compare
 5  homesteading information to these two sets of maps that
 6  we've been talking about?
 7      A.    The homesteading information is overlain on
 8  the combined sets of maps which were created by Salt
 9  River Cartographics.
10      Q.    And does this assume that the flow during the
11  four decades remains the same?
12      A.    I tried to compensate for that by using the
13  Ingalls brothers' surveys, which was 1868, and with the
14  awareness that the USGS topos were done after many
15  diversions had been established, I included those
16  because the diversions themselves may have affected
17  where the channels were of the river.  So I used both
18  sets of maps.
19      Q.    Do you know if the USGS maps for the early
20  1900s were adjusted for the diversions?
21      A.    I don't know the answer to that.
22      Q.    Were the State patent maps done from the
23  1900s USGS maps?
24      A.    The State patent maps?
25      Q.    Uh-huh.
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 1      A.    I'd have to look and see.
 2            The State patent maps appear to use both the
 3  GLO 1868 Ingalls maps, as well as the USGS topo maps;
 4  but because the State patents themselves were located
 5  largely in an area above -- it appears they mostly were
 6  done in relation to the USGS maps, but I can't read
 7  this without the blowups.  So I can add the blowup of
 8  the State patent maps to the Federal patent maps, if
 9  you like.
10      Q.    That would be wonderful.
11      A.    Sure.
12                 THE WITNESS:  Mr. McGinnis?
13                 MR. MCGINNIS:  Which figures were those?
14  Just so we get them right.
15                 THE WITNESS:  This would be Figure 27 in
16  my report, the State patent map, overall map.
17                 MR. MCGINNIS:  We can do that.
18                 THE WITNESS:  Figure 27 on Page 109.
19                 COMMISSIONER ALLEN:  Should that be
20  listed as an exhibit?
21                 DIRECTOR MEHNERT:  It will be part of
22  Exhibit C050, with a different Part number, correct?
23                 MR. MCGINNIS:  Yeah, I assume we would
24  just submit the tiff file as one exhibit.
25                 DIRECTOR MEHNERT:  Right.  I'm sorry.
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 1                 MR. HELM:  That's fine with me, if he
 2  just wants to use whatever the number is.
 3                 DIRECTOR MEHNERT:  It will be just a
 4  different Part number on the exhibit that are already
 5  submitted.
 6                 COMMISSIONER ALLEN:  Will we see those?
 7                 DIRECTOR MEHNERT:  Huh?
 8                 COMMISSIONER ALLEN:  Will we see those?
 9                 DIRECTOR MEHNERT:  You'll get copies of
10  them.
11                 COMMISSIONER ALLEN:  Okay.
12                 DIRECTOR MEHNERT:  You'll probably get
13  CDs.  Yeah, CDs with them.
14  BY MR. HELM:
15      Q.    You're going to have both the State and the
16  Federal maps, with their dates on them now, is what
17  we're basically saying?
18      A.    Yeah.  Right, because the print is too small
19  on the reproduction in the report.
20      Q.    Right.  Us old guys can't read real well.
21      A.    Yeah, even for us younger guys, it's tough to
22  read them.
23      Q.    I've got to ask this question.  On Page 67,
24  tell me what the dark gray indicates.  Do you see where
25  I'm talking, in the middle of the river?
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 1      A.    Yeah, I do.
 2            I don't know, to answer your question.  It
 3  may become evident when we blow these up from tiff
 4  files.  I'm not sure.
 5      Q.    Okay.  It's not a swamp or something?
 6      A.    No.  No.
 7      Q.    In your Federal Patents and Salt River
 8  Potential Navigability section, which starts on
 9  Page 72 --
10      A.    72 is a map.
11      Q.    73.  I'm sorry.
12      A.    Okay.
13      Q.    There are what I, at least, consider to be
14  some legal assumptions in there, and I'm wondering if
15  you had any advice with respect to those patents, or
16  are these just a historian's assumption?
17      A.    And what are the assumptions?
18      Q.    Okay.  "Each patent indicates the total
19  amount of land awarded by the United States.  If the
20  Salt River flowed through the parcel and was navigable,
21  federal officials would not have granted title to the
22  bed..."
23            "Federal officials would not have granted
24  title to the bed" is a legal assumption, in my view.
25      A.    Well, I think it's also a historical
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 1  assumption based on my understanding of the patenting
 2  process and navigable rivers.  I'm reaching that
 3  conclusion as a historian, not as an attorney.
 4      Q.    That's what I'm asking.
 5      A.    Yes, as a historian.
 6      Q.    And as a historian, what specifically can you
 7  point me to that supports federal officials would not
 8  have granted title to the bed?
 9      A.    The fact that they didn't here; or that they
10  did, rather.
11      Q.    Are you aware of cases where they did grant
12  title to the bed of a river?
13      A.    They didn't in relation to the Salt River.
14  You mean a navigable river?
15      Q.    Yeah.
16      A.    No, I'm not aware of such cases.
17      Q.    So your, what I consider to be, legal
18  conclusion and you consider to be consider to be a
19  historical conclusion is not based on any actual law
20  that you can point to?
21      A.    I have done no legal research on this.
22      Q.    Or historical research?
23      A.    I'm reaching what I think is a reasonable
24  conclusion for a historian based on the historical
25  evidence.
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 1      Q.    And I assume it's fair to say you're not
 2  aware of any cases that, in the event the Federal
 3  Government conveyed land underlying a navigable river
 4  to an individual, that would confirm the ownership of
 5  that land in the individual?
 6      A.    I've done no research on that other than what
 7  appears in this report with regard to the Salt River,
 8  which was not navigable.
 9      Q.    You had some discussions about government
10  lots --
11      A.    Correct.
12      Q.    -- for lands next to the river?
13      A.    Correct.
14      Q.    Have you seen any maps or patents that label
15  lands next to a river kept by the government to be a
16  government lot?
17      A.    I don't understand your question.
18      Q.    You've testified that the land below the mean
19  high water mark, I guess, or whatever, would be labeled
20  a government lot on a navigable river?
21      A.    Yes, correct, because it would be an
22  irregularly shaped parcel and would not be capable of
23  being defined by the southeast quarter of the northwest
24  half, that kind of language.
25      Q.    Right.  And I'm just wanting to know if you
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 1  can give me any examples where that took place that
 2  you've seen?
 3      A.    Somewhere other than the Salt River?
 4      Q.    Well, obviously, because that's not on the
 5  Salt, right?
 6      A.    Right.  I'm basing that on having read the
 7  surveyors' manual and about the creation of government
 8  lots adjacent to navigable waterways, and that is how
 9  the survey manuals describe what would happen to those
10  parcels.
11      Q.    Have you seen any parcel like that on the
12  Colorado River?
13      A.    I was not asked to look into the Colorado
14  River.
15      Q.    So you have never seen any examples where a
16  government lot was created; fair?
17      A.    None that I can talk about here that aren't
18  confidential.
19      Q.    Okay.  The government lot surveying, was that
20  in the early manuals, the '51?
21      A.    I don't remember where that was explained.
22      Q.    Would you expect, since the Colorado was
23  navigable from an early time, that in surveying the
24  Colorado, you would find these kinds of government
25  lots?
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 1      A.    I would imagine so, but I don't know for
 2  sure.  I can give you -- actually, I thought of an
 3  example that is not confidential that I can give you.
 4      Q.    All right.
 5      A.    Throughout the American West large portions
 6  of marshy and swamp and overflowed lands were
 7  authorized under the 1850 Arkansas Act, which was later
 8  expanded to cover all western states, or most of them.
 9  Those lands were authorized to be given to the States
10  on the condition that the States drained them and made
11  them suitable for farming.
12            And the States approached that in different
13  ways in different areas, but because the swamplands
14  were going to be segregated out from the public domain
15  in general, they had to survey the boundaries of the
16  swamplands, and the boundaries of those swamplands did
17  create government lots, and I have seen many of those
18  types of government lots adjacent to a meander line
19  along a swamp and overflowed area.
20      Q.    But you've never seen any with relation to a
21  navigable river like the Colorado?
22      A.    No, I have not seen that.
23      Q.    If Federal law provides that no patent
24  transfers water under a navigable river unless the
25  patent states that, why would it be necessary or why do


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 3978


 1  you conclude that because the patents don't say
 2  anything about land that's navigable on the Salt River,
 3  it means that they considered the river not navigable?
 4      A.    I'm not sure I understand your question.
 5      Q.    I'm not sure I do either, so let me try it
 6  again.
 7            Assume that Federal law establishes that no
 8  patent granted to anyone adjacent to a navigable river
 9  conveys any land under the river.
10      A.    Okay.
11      Q.    Okay?  If that's the case, why would
12  government officials state in the patent that they were
13  reserving the navigable river?
14      A.    Because the patent would describe -- and I'm
15  still -- I'm trying not to get this confused.  Because
16  the patent would describe the land being granted to the
17  patentee as being a government lot being defined by,
18  and then it would give, where it was possible, the
19  section lines, and then otherwise it would refer to the
20  meander line along the navigable waterway as one of the
21  borders of the government lot.
22      Q.    Legally speaking -- well, I shouldn't say
23  legally speaking.
24            If, in fact, that is the law, that no
25  conveyance of navigable water is granted, even if the
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 1  deed describes it, there would be no need to have to
 2  make those notations, would there?
 3      A.    That's a hypothetical and, also, a legal
 4  question, and for both reasons I can't answer it.
 5      Q.    You didn't look into whether that's the law?
 6      A.    No, I did not.
 7      Q.    You would agree that at some point, if the
 8  Salt River was navigable, it became nonnavigable by
 9  virtue of the diversions; fair?
10      A.    I would say that the diversions would have
11  had an impact on its navigability if it was navigable.
12      Q.    Sure.
13      A.    And I can't say for sure whether that would
14  have made it totally unnavigable, and I certainly don't
15  want to attempt to reach a legal conclusion about any
16  of that.
17      Q.    At any rate, the diversions dried it up for
18  periods of time; fair?
19      A.    But not consistently.
20      Q.    Okay.
21      A.    Depending on the needs of the water users.
22      Q.    If your eyes of the beholder theory is
23  correct, why would a government official reserve land
24  in the river when it's a dry river?
25      A.    They didn't reserve land in the river.  I
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 1  think that's the point of my patent discussion.
 2      Q.    But my point is, and if it was dry, they
 3  wouldn't think it was navigable, would they?
 4      A.    Well, they would be looking at it from the
 5  perspective of when the surveys were done, and large
 6  portions of the surveys were done by the Ingalls
 7  brothers, which then governed the patenting process for
 8  many of the patents that were issued along the river.
 9      Q.    How long did the patenting process go on in
10  Arizona?
11      A.    Oh, it -- I believe it went -- the bulk of
12  the ones along the Salt River were well before
13  statehood.  And, you know, unlike what was described in
14  my report and discussed this morning, many of those
15  early patents were pre-1890s, some dating back to the
16  1860s, and they would have been relying on the Ingalls
17  survey, which did not identify the river as being
18  navigable.
19      Q.    Okay.  Now, my question was, how long did the
20  patenting process go on?
21      A.    Into the 20th century, I believe.
22      Q.    On Page 78 you're talking about
23  Mr. Gonzales's patent, and I believe it's a State
24  patent, down at the bottom of the page?
25      A.    Page 78?
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 1      Q.    Yeah.
 2      A.    No, this is a Federal patent.
 3      Q.    Gonzales was a Federal patent?
 4      A.    Yes.
 5      Q.    If Arizona didn't know that the river was
 6  navigable, why would it have made a claim when Gonzales
 7  got its patent?
 8      A.    I don't think it says that Arizona made a
 9  claim.
10      Q.    I understand.  And I'm saying if they didn't
11  know the river was navigable, why would they have --
12  why do you think they should have done it?
13      A.    This paragraph doesn't discuss that.  This
14  paragraph discusses the fact that the Federal
15  Government granted the full parcel that Gonzales
16  wanted, which included land that was in the bed of the
17  river.  It doesn't say anything about Arizona's
18  potential claim to it.
19      Q.    "If the land had been Arizona's due to the
20  navigability of the Salt River, the state made no such
21  claim then or when Gonzales patented it."
22      A.    Are you quoting my report?
23      Q.    That's a quote.
24      A.    And where is that.
25      Q.    That's at Page 78, the third line from the
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 1  bottom it starts.
 2      A.    Oh.  It's because the State had already
 3  become a State, and the State did not object to the
 4  Federal Government patenting out the entire parcel to
 5  Gonzales.
 6      Q.    And my question to you was, if they didn't
 7  know it was navigable, why would you assume they would
 8  make an objection?
 9      A.    You would have to ask the State Land
10  Department that question.  I don't know.
11      Q.    Okay.  Page 79 you're talking about lands
12  patented in 1951 at the bottom of the page,
13  Footnote 62?
14      A.    Yes.
15      Q.    The same question.  Why would you expect the
16  State to object to the Federal Government patent if
17  they didn't know the river was navigable?
18      A.    Again, you would have to ask the State why it
19  did or did not take actions.  I'm just reporting of
20  what was or was not done.
21      Q.    Are you aware of anyone raising the
22  navigability issue of the Salt River prior to the State
23  raising the issue on the Verde River in their lawsuit
24  in about 1985?
25      A.    I don't know what the origin of this whole
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 1  process was before my involvement in it in 1996, and
 2  even -- or maybe it was '95 when I started doing the
 3  research.  And even then, I don't know what the history
 4  was prior to that point or what -- beyond what my role
 5  is as a historian to do the historical research and
 6  present it in a report.
 7      Q.    When you did your historical research, did
 8  you come across any research on anyone, anybody, that
 9  thought that the Salt River was navigable prior to
10  1985?
11      A.    Meaning with reference to -- I'm sure -- I
12  don't understand your question.
13      Q.    Sure.  You looked at this massive amount of
14  research.  You've used the search methodologies and
15  things like that.  And I just want to know if, in all
16  of this search, you came across anybody who indicated
17  that they thought the Salt River was navigable prior to
18  1985?
19      A.    My chronological cutoff period, as I
20  indicated in the introduction to my report, was roughly
21  a few years after statehood; and so any such lack of
22  claim or claim I would not have run across, except for
23  the materials that I've presented here.  And Arizona
24  did not indicate a claim of navigability for the
25  chronological period that I was asked to research.
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 1      Q.    Well, did that include up till 1951?
 2      A.    For this particular patent, yes.
 3      Q.    As of statehood, we had two dams in place, am
 4  I right, on the Salt?
 5      A.    You're talking about Roosevelt and Granite
 6  Reef.
 7      Q.    Right.
 8      A.    Yes, and some other diversion dams that
 9  weren't Federal dams.
10      Q.    Do those dams make the river more reliable
11  because they regulate it?
12      A.    With regard to providing irrigation water, I
13  would imagine so.
14      Q.    Does it smooth out the flood flows?
15      A.    I'm not a hydrologist, and I can't provide
16  the precise data on that.  That's my general
17  understanding of what dams do, though.
18      Q.    Okay.  So were some of the impacts that you
19  found that were the result of floods lessened because
20  those two dams existed prior to statehood?
21      A.    Yes.
22      Q.    And how did you account for that in your
23  work?
24      A.    Just the general knowledge that the dams
25  would have blocked flood flows to the extent that they
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 1  were not completely full.
 2      Q.    And to the extent that the dams block flood
 3  flow, would that have made the river more navigable?
 4      A.    I don't know.  I guess it would depend on
 5  what was being released from the Roosevelt at any given
 6  point.
 7      Q.    Well, your conclusion is the floods made the
 8  rivers not navigable when there weren't any dams there,
 9  right?
10      A.    Yes.
11      Q.    Okay.
12      A.    It was one of the factors that made it
13  nonnavigable.
14      Q.    Sure.  So can we assume that those dams might
15  have made the rivers more navigable?
16      A.    Or less, depending on how much water was
17  being released from them.
18      Q.    Did the nature of the stream become more
19  predictable once the dams were in place?
20      A.    I don't know the hydrological answer to that
21  question.  An educated guess would be that they
22  probably did.
23      Q.    Page 104.
24      A.    Wow.
25      Q.    Moving right along.
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 1      A.    Yeah.  Almost at the end of this chapter too.
 2      Q.    Don't get excited.
 3      A.    Okay.  Page 104.
 4                 CHAIRMAN NOBLE:  I don't think we're --
 5  anybody's in real danger of that.
 6                 MR. HELM:  I'm having fun.
 7                 CHAIRMAN NOBLE:  I know you are.
 8  BY MR. HELM:
 9      Q.    You're talking about --
10                 CHAIRMAN NOBLE:  We're going to break
11  out the balloons and whistles.
12                 MR. HELM:  Hey, dynamite.
13  BY MR. HELM:
14      Q.    Here we're talking about the Desert Land Act;
15  fair?
16      A.    Yes.
17      Q.    Okay.  And if I understand what you're
18  saying, under the Desert Lands Act, nobody could get a
19  patent if they were taking water out of a navigable
20  river?
21      A.    For a Desert Land Act patent, but just that
22  specific species of patent.
23      Q.    Of patent, right.
24            Are you aware if any of those kinds of
25  patents were issued on the Colorado River?
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 1      A.    I'm not aware of that.
 2      Q.    Did you do any research to check it out?
 3      A.    No, I did not.
 4      Q.    Are you aware of any denials of a patent
 5  under the Desert Land Act that were denied because the
 6  water came from a navigable stream?
 7      A.    I only looked at the Desert Land Act patents
 8  in relation to the Salt River.  So the direct answer to
 9  your question is, since there were none of those
10  relating to the Salt River, I didn't see any that were
11  denied.
12      Q.    Federal Grants to Arizona, that section of
13  your report.
14      A.    Page number?  I can find it, but if you have
15  the page number handy, that would be good.
16      Q.    105.  106.  I'm sorry.
17      A.    Yes, I see that.
18      Q.    Just a general question on Federal grants to
19  Arizona.  Every grant made by the Federal Government
20  has to come by virtue of a statute; is that fair?
21      A.    I'm not certain about sovereign lands being
22  under navigable bodies of water; but with regard to the
23  other grants to States in the West, yes, they had to
24  come from a statute.
25      Q.    You can't find the statute that would
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 1  authorize an in lieu grant, then Arizona didn't get
 2  one, right?
 3      A.    No, I think the Land Office actually
 4  developed that particular policy to compensate States
 5  for where they had conflicting claims.
 6      Q.    Let me see if I understand what you're
 7  saying.  Are you saying that the Land Office started
 8  giving away land to the States without the authority of
 9  Congress?
10      A.    They weren't giving away cumulatively
11  anything that they hadn't -- Congress hadn't already
12  authorized.
13      Q.    There was a statute then?
14      A.    There was a statute that authorized the
15  Sections 2, 16, 32 and 36.  And how the in lieu grants
16  came about, I don't know the legal authority for that.
17      Q.    You would expect there to be a statute,
18  though?
19      A.    Possibly.  I don't know.
20      Q.    Because government people don't give away
21  government property for nothing, right?
22      A.    I don't know whether there was a statute or
23  not.
24      Q.    Okay.  Do you know the statutory reference
25  for the in lieu or the in lieu grant of lands that are
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 1  the result of education?
 2      A.    I think I just answered that.  I don't know
 3  the statutory reference for any of the in lieu
 4  selections.
 5      Q.    I'm sorry, I didn't get it.  I'll accept your
 6  answer, though.
 7      A.    Okay.
 8      Q.    116.
 9      A.    Okay.
10      Q.    You're talking about a couple State patents
11  there?
12      A.    Yes.
13      Q.    Were those lands in those patents dry except
14  in times of flood?
15      A.    Were they what?
16      Q.    Dry.
17      A.    Oh, I have no idea.
18      Q.    With respect to the judgments that were made
19  by the people that you rely on, do you think they were
20  affected by the condition that they saw the river in?
21      A.    Yes.
22      Q.    So if they saw it as dry, they might conclude
23  it's not navigable?
24      A.    They would have been affected by how they saw
25  the river.
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 1      Q.    Sure.  And so to the extent that decisions
 2  were made about patents, as the river continued to be
 3  tried up over time, the viewpoint should change; fair?
 4      A.    The decisions about patents were based on
 5  surveys that were done in 1868 by the Ingalls brothers,
 6  when there were very few diversions on the river.  So
 7  when patents were awarded, Federal patents, the Federal
 8  patents -- the General Land Office would have looked at
 9  the survey plat and notes by Ingalls, to see if Ingalls
10  had meandered the river or not, before the Land Office
11  would have granted a patent that included the bed of
12  the river or did not include the bed of the river.
13      Q.    How many miles of river did the Ingalls
14  patents encompass?
15      A.    They started at Township 1, 1, went up to 1,
16  5, and then there were three more townships north of
17  that.  So each township being approximately 6 miles,
18  that would be 30 plus -- I'd say maybe 42 miles, more
19  or less.
20      Q.    How long is the Salt River?
21      A.    From its headwaters?
22      Q.    Uh-huh.
23      A.    I have no idea.
24      Q.    Longer than 42 miles?
25      A.    Most definitely.
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 1            But the vast majority of the patents were
 2  granted in that reach of the river.
 3      Q.    Page 119.
 4      A.    So we're in a new chapter, and I'm switching
 5  to a new volume now.
 6      Q.    Drum roll.
 7      A.    Okay.  We're now in Chapter 3.  Okay,
 8  Page 119.
 9      Q.    Yeah, you're talking about USGS reports
10  there?
11      A.    Correct.
12      Q.    And the question that I have for you is,
13  simply, were those reports based on virgin flows or
14  flow of the river at the time the report was done?
15      A.    They were based on flows at the time the
16  report was done.
17      Q.    So when you were relying on those USGS
18  reports, did you do anything to adjust for the fact
19  that the river was being diverted?
20      A.    No.  I just quoted what the -- or paraphrased
21  what the government officials said about the river.
22      Q.    At the last sentence of that page, you start
23  to talk about Powell and his commentary that the rivers
24  were highly erratic and stuff.  Do you see that?
25      A.    Yes, I do.
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 1      Q.    Are you claiming that the Salt River was
 2  subject to flooding on a regular basis?
 3      A.    I'm just paraphrasing what Powell wrote.
 4      Q.    Okay.  Are you claiming that Powell said that
 5  the river was subject to flooding on a regular basis?
 6      A.    He says in the block quote that appears on
 7  the following page, "In this basin are found rivers
 8  most difficult and dangerous to --"
 9            The basin referring to the Gila Basin, which
10  included the Salt.
11            "In this basin are found rivers most
12  difficult and dangerous to examine and control,
13  differing in character and habit from those of the
14  North as widely as in geographic position.  In place of
15  the regularly recurring annual floods of spring and
16  early summer, so strongly marked on the discharge
17  diagrams of other basins, these rivers show conditions
18  almost the reverse, being at that season at their very
19  lowest stages - even dry - and rising in sudden floods
20  at the beginning of and during the winter."
21            And he goes on to add more about it.  He's
22  saying that, essentially, the floods were
23  unpredictable.
24      Q.    Okay.  This is a commentary, I think you've
25  agreed, of all the watershed of the Gila Basin?
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 1      A.    That's what he said.
 2      Q.    And we've got a lot of rivers in the Gila
 3  Basin, don't we?
 4      A.    Yes.
 5      Q.    And did you do anything to verify that his
 6  general commentary would be applicable to the Salt
 7  River?
 8      A.    No, I did not.
 9      Q.    So you didn't check to see how often the Salt
10  went into flood stage?
11      A.    That would be the work of a hydrologist or a
12  geomorphologist.  So my answer is no.
13      Q.    And you don't have any opinion about how
14  frequently it would have to go into flood stage before
15  it would become nonnavigable?
16      A.    Again, that wouldn't be my field of
17  expertise.
18      Q.    Page 121.
19      A.    The photographs?
20      Q.    Yeah.  You've got a couple photographs there?
21      A.    Yes.
22      Q.    Do you know what the cfs flow of the Salt
23  River was for each photograph?
24      A.    I'm not a hydrologist or geomorphologist, so
25  I would have no idea at all.
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 1      Q.    You could look it up, if you wanted to,
 2  couldn't you?
 3      A.    I probably could, but I would not necessarily
 4  know quickly where to go look it up, because those
 5  types of records are not records that I use.
 6      Q.    You use USGS records, don't you?
 7      A.    Yes, but I wouldn't know where to turn to
 8  within them for the technical parts of them.
 9      Q.    At the top of, I think, the next page -- let
10  me just check back here.
11            Page 122.  You're making one of your general
12  characterizations about the Salt River, based on
13  Powell's work, about violent fluctuations and things?
14      A.    Yes.
15      Q.    And from that you conclude that the river
16  could not be navigated on a reliable basis; is that
17  fair?
18      A.    Yes.
19      Q.    And you also conclude that it wouldn't have a
20  stable channel?
21      A.    Correct.
22      Q.    Those are your conclusions?
23      A.    Yes, based on the descriptions offered by
24  Powell --
25      Q.    Right.
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 1      A.    -- and others.
 2      Q.    And so if I understand what you're saying --
 3  correct me if I'm wrong. -- that Powell made a general
 4  description of rivers in the Gila Basin area.  You took
 5  his general description and applied it to the Salt
 6  River, to determine that the Salt River could not be
 7  navigated on a reliable basis, nor have a stable
 8  channel; is that what happened?
 9      A.    Well, as I say in the report, the Salt River
10  was typical of those described by John Wesley Powell.
11  And what I should have put in there, as well as the
12  other reports of the Federal Government, such as ones
13  written by Davis and other parties.  But it basically
14  conveyed a visual picture of a river that flooded
15  unpredictably.
16      Q.    You keep saying you're not a hydrologist,
17  right?
18      A.    Right.
19      Q.    Are you a learned man in boating?
20      A.    No.
21      Q.    So are you fit to decide when a river goes
22  nonnavigable or not?
23      A.    As I think I've said many times, I've
24  presented what the historical parties, hundreds of them
25  along the Salt River, thought about the river, and
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 1  pointed out that based on those conclusions, the river
 2  was not regularly and reliably navigated, nor did the
 3  parties believe it was susceptible of such navigation,
 4  based on hundreds of observations over a long period of
 5  time.
 6      Q.    But in this case you're relying on John
 7  Wesley Powell, right?
 8      A.    For that one particular quote.
 9      Q.    Thank you.  Not hundreds of people?
10      A.    I'm just describing what one person said, as
11  I did with the hundreds of others.
12      Q.    Do we have a place where we can find the
13  hundreds of other quotes that match up with Powell's?
14      A.    Oh, I'm referring to all the other types of
15  documents in all my report, including the patent files
16  and the survey records and the historical photographs
17  and the historical newspapers.  So not just published
18  reports, but now I'm talking about everything that's in
19  my report.
20      Q.    Going to Page 122 again, down below you have
21  a quote from the Twelfth Annual Report?
22      A.    Yes.
23      Q.    And we're talking about three or five years
24  we have enormous floods?
25      A.    Yes.
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 1      Q.    Okay.  Did you do anything to verify that
 2  that's true?
 3      A.    No.  I am just conveying what the historical
 4  party at the time said about the river.
 5      Q.    You don't have any particular qualifications
 6  that would make you able to opine on how flood impacts
 7  navigation on rivers?
 8      A.    I'm not a hydrologist or a geomorphologist,
 9  so I would not be able to do that.
10      Q.    Or an expert in boating?
11      A.    That's correct.
12      Q.    The comments in the Twelfth and, for that
13  matter, the Thirteenth Report are generalized comments,
14  aren't they?
15      A.    Well, the one in the Twelfth contains some
16  specific references to how much water the engineer
17  recorded coming down the river in a textual
18  description, not as a tabulation or -- and the one in
19  the Thirteenth Annual Report, which is block-quoted on
20  Page 123, is more general in nature describing the
21  river and flooding.
22      Q.    Referring you to the Footnote 95 quote.
23      A.    Yes.
24      Q.    Can you point me to anything that says that
25  that quote applies to the Lower Salt River?
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 1      A.    I indicate that the discussion focused on,
 2  initially, the Colorado River, where there were
 3  discussions about periodic or regular oscillations in
 4  the flow.  And the Thirteenth Annual Report then talked
 5  about other rivers in Arizona with nonperiodic
 6  oscillations, and because the only one that had talked
 7  about that had periodic or regular oscillations, when
 8  they say nonperiodic oscillations -- let me back up.
 9            When they talk about periodic oscillations,
10  they made it clear they were talking about the Colorado
11  River.  Then they went on to say other rivers in
12  Arizona with nonperiodic oscillations, unlike the
13  Colorado, and I'm paraphrasing there, and then they go
14  on to offer the quote.
15            And because they said that the only one in
16  Arizona having periodic oscillations was the Colorado,
17  by implication, when they said the other ones in
18  Arizona with nonperiodic oscillations, would include
19  the Salt River.
20      Q.    Okay.  So the answer to my question would be,
21  no, there isn't any specific reference to the Salt
22  River; is that fair?
23      A.    Right, but it needs the extra explanation to
24  point out how I got from Point A to Point B.
25      Q.    Page 124.  We're talking about the train
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 1  wreck, I guess?
 2      A.    Yes.
 3      Q.    And when that train wreck occurred, the Salt
 4  River was, for all practical purposes, completely
 5  diverted, wasn't it?
 6      A.    Yes.
 7      Q.    Not unusual to have a dry riverbed then?
 8      A.    I guess not.
 9            But these railroad bridges were above a great
10  many of the diversions, and this was also before
11  Roosevelt and Granite Reef were constructed.
12      Q.    I think you testified earlier that it was
13  basically fully diverted before they even built the
14  dam.  The dam was to collect extra water.
15      A.    Correct, but the photos of the train wreck
16  are at a spot on the river which was above where most
17  of the diversions occurred, and it was before storage
18  at Roosevelt or diversions by Granite Reef.  So this --
19  there would not have been structures that interfered
20  with flows where the train wreck bridge was.
21      Q.    Where is that train wreck bridge; Tempe?
22      A.    Near Tempe Butte, yes.
23      Q.    So you're telling me that all of the
24  diversion of the Salt River were below Tempe Butte?
25      A.    Not all of them, but a large number of them.


Coash & Coash, Inc.







SALT RIVER     VOLUME 18      03/11/2016 Page 4000


 1      Q.    If you look at the picture on Page 126, what
 2  do you see about halfway up the picture on the
 3  right-hand side?
 4            Could that be the Salt River flowing down
 5  there?
 6      A.    I can't tell from this picture.
 7      Q.    If that's the Salt River down there, then we
 8  would have to conclude that at least that picture shows
 9  a train wreck outside at least the low flow channel,
10  right?
11      A.    If it is the Salt River, there is an
12  extremely small amount of water in it when this picture
13  was taken; but I'm not sure that it is, in fact, the
14  Salt River.
15      Q.    Does it look like water?
16      A.    You can't tell on a black and white photo
17  like this one.
18      Q.    Do you see growth along the area that might
19  indicate that's a channel down there?
20      A.    I see growth.  I don't see anything else
21  about it.
22      Q.    I'll get you a page number again here.  On
23  Page 127, at the bottom of the page you're quoting, I
24  guess, from the Thirteenth Annual Report again, and
25  you're talking about that you have to build a long and
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 1  expensive diversion weir to divert water from the Salt
 2  River.  Do you see that?
 3      A.    Yes, I do.  That's a quote from the document.
 4      Q.    Yeah, I took that to be a quote from that
 5  document.
 6      A.    Yes.
 7      Q.    And I would like to know, is your conclusion
 8  that this illustrates that the river's not navigable
 9  because it's a long weir?
10      A.    The purpose of this quotation was to provide
11  the observation by the party on the scene in 1893, and,
12  again, it's just one more observation made by the
13  hundreds of individuals describing the river as they
14  saw it in 1893.
15      Q.    Okay.  How does a weir affect the flow of a
16  river?
17      A.    The weir is a diversion dam.
18      Q.    Takes the water out of the river?
19      A.    Yes.
20      Q.    Referring you to Page 128.  You're now
21  talking about USGS Water Supply Papers, and
22  particularly Paper No. 2, dated 1897?
23      A.    Yes.
24      Q.    A time frame when the river is virtually
25  completely diverted?
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 1      A.    Yes.
 2      Q.    And these papers weren't written based on
 3  virgin flow, correct?
 4      A.    Well, they are describing floods, and
 5  presumably the diversion dams would -- the floods would
 6  be coming down the river even with the diversion dams
 7  in place.  And Arthur Davis, the author of this paper,
 8  is talking about the Salt River and that it is
 9  extremely irregular, fluctuating at times with great
10  rapidity, floods coming down without warning, and
11  disappearing in the course of a few hours.
12            So he's talking about, I would view, water --
13  the big floods coming down from above any of the
14  diversion dams, which presumably would have had some
15  impact on those dams.
16            In fact, he goes on to say "the gravel and
17  bowlders [sic] accumulate during the lesser floods all
18  along the course of the stream, covering the dam sites,
19  and forming long lines of barren wash."  So he --
20      Q.    Going back to my question, which was, in 1897
21  the river's pretty well diverted, right?
22      A.    Right.  But I think he's talking about a
23  portion of the river above the diversions.
24      Q.    Why -- well, you don't know what he's talking
25  about, right?
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 1      A.    Well, the way he describes the river, it
 2  sounds like -- "floods coming down without warning"
 3  sounds like, to me, they have not been interrupted by
 4  any of the diversion dams.
 5      Q.    Okay.  The fact that the river is completely
 6  diverted or almost completed diverted, why does it
 7  surprise you that he -- you would find the flows
 8  extremely irregular?
 9      A.    Why does it surprise me?
10      Q.    Yeah.  Because if the river is diverted, it
11  isn't going to have any water in it, and the flows will
12  be irregular, won't they?
13                 CHAIRMAN NOBLE:  Mr. Helm, could I ask
14  you what you mean by fully diverted?  What do you mean
15  when you say the river is fully diverted?  That means
16  that at some point before the confluence between the --
17  with the Gila and the Salt, there is zero water in the
18  Salt River?
19                 MR. HELM:  Yes.
20                 CHAIRMAN NOBLE:  Okay.
21                 THE WITNESS:  The way I read this
22  quote -- well, give me your question again.
23  BY MR. HELM:
24      Q.    For some period of time.  It doesn't have to
25  be continually.
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 1      A.    Give me your question again.
 2      Q.    Sure.
 3            My question is, if the river is virtually
 4  diverted at this point, it's not going to have flows on
 5  a constant basis, correct?
 6      A.    Correct.
 7      Q.    It's not perennial any longer, correct?
 8      A.    Correct.
 9      Q.    Okay.  So it's interrupted flow, correct?
10      A.    Correct.
11      Q.    Okay.  And why would it surprise you that
12  somebody would write a paper talking about irregular
13  character of the flow when that's what you really had
14  at that time frame on that river?
15      A.    Well, Mr. Helm, you're taking it out of
16  context.  If you read the rest of the sentence, the
17  rest of the sentence says "fluctuating at times with
18  great rapidity, floods coming down without warning, and
19  disappearing in the course of a few hours."
20            So what he's talking about is floods coming
21  down from above the diversion dams, which then
22  dissipate quickly.  He's not talking about floods that
23  are starting below the diversion dams or immediately
24  above them.  He's talking about, in all likelihood,
25  floods coming down from the Tonto Basin and through the
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 1  canyon, which then reach the lower river, where your
 2  diversions that you're talking about are located.
 3            But if you read it in the full context of the
 4  quote, it's obvious that he's not talking about
 5  diversion dams and irregular flows because of those
 6  dams.  He's talking about irregular floods that
 7  happened way above them.
 8      Q.    Where does it say that in there?
 9      A.    That's my reading of the quotation, and I
10  think it's a reasonable reading of the quotation.
11      Q.    Well, I wouldn't expect you to think it was
12  unreasonable.
13      A.    Okay.
14      Q.    Now, you go on down there to comment that not
15  only were these characteristics atypical of a navigable
16  body of water, but so too were the presence of many
17  diversion dams along the Salt River?
18      A.    Yes.
19      Q.    Diversion dams are manmade structures,
20  correct?
21      A.    Yes.
22      Q.    And why do you call them atypical?
23      A.    Because in navigable bodies of water, one
24  would not be likely to find a manmade structure that
25  interferes with the navigation of that particular body
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 1  of water.  In fact, the Corps of Engineers in, I think
 2  it was, 1891 -- or Congress, rather, the General
 3  Revision Act, required that anybody putting an
 4  obstruction into a river that would interfere with
 5  navigation first had to clear it with the U.S. Army
 6  Corps of Engineers.
 7            So the answer is, a diversion dam might very
 8  well impede navigation.
 9      Q.    On Page 131 you go back to your buddy
10  Mr. Davis in another paper, Paper No. 73, where he,
11  quote/unquote, characterizes the Salt River as more or
12  less torrential in character, written in 1903, right?
13      A.    Yes.
14      Q.    After the Salt is diverted?
15      A.    Yes.
16      Q.    Where do you think he got the idea that it
17  was torrential?
18      A.    His words, not mine.  And given that he was a
19  senior official in the Geological Survey, I would
20  assume he had some expertise in that field.
21      Q.    Right below there, in the quote he makes
22  reference to 100 cubic feet per second?
23      A.    Yes, I see that.
24      Q.    And then a reference to a hundred times
25  100 cubic feet, which I take to be about 10,000 cfs.
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 1      A.    If my math is correct, I would agree.
 2      Q.    Okay.  Are both of those flows nonnavigable
 3  flows, as far as you know?
 4      A.    You would have to ask a hydrologist that
 5  question.  I really don't know.
 6      Q.    You don't have any opinion?
 7      A.    All I can tell you is that having listened to
 8  a lot of the hydrology testimony, it sounds like, to
 9  me, that 100 cubic feet per second is a pretty low flow
10  and 10,000 would be a pretty large flow.  But beyond
11  that, I can't tell you anything else.
12      Q.    Page 132 you have a quote from Lee in the
13  middle there, "changes in the river's course."  Do you
14  see that?
15      A.    Yes, I see that.
16      Q.    In that quote, can you show me where he
17  states that there are constantly shifting channels and
18  hazardous obstacles?
19      A.    He talks about it in relation to Mesa,
20  Arizona.  He says "changes in the river's course over
21  an aggrading area are the rule rather than the
22  exception.  Old channels which do not correspond to the
23  present river's course are to be expected in the valley
24  fill," and so on and so forth.
25      Q.    Doesn't use the word "constant," does he?
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 1      A.    Nor did I.
 2      Q.    "In addition to constantly shifting channels
 3  and hazardous obstacles, the river Lee examined was not
 4  regular in flow."
 5            Those are your words, aren't they?
 6      A.    I'm paraphrasing what Lee -- you're talking
 7  about the three lines in the middle of the page --
 8      Q.    Uh-huh.
 9      A.    -- below the block --
10            I'm paraphrasing what Lee said in the block
11  quote above that.  He talks about repeated channel
12  changes and obstacles.
13      Q.    Those are your words, "constantly shifting
14  channels and hazardous obstacles," correct?
15      A.    They are my words, and I think they are very
16  accurate parallels to the phrasing that's used by
17  Mr. Lee.
18      Q.    We'll let somebody else decide that, okay?
19      A.    Okay.
20                 CHAIRMAN NOBLE:  Thank you.
21  BY MR. HELM:
22      Q.    At the bottom of the page you have another
23  quote, and, again, this writing is done after the river
24  is basically totally diverted again?
25            1905, I think?
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 1      A.    Yes, I see that.
 2            Yes, that's correct.
 3      Q.    At the top of the next page you're talking
 4  "The author further describes the river as passing
 5  through a narrow channel between Tempe Butte and the
 6  conglomerate hills to the north"?
 7      A.    Yes.
 8      Q.    How does a narrow channel make a river not
 9  navigable?
10      A.    I'm just commenting there that this was the
11  site of the railroad bridge shown in the photographs.
12      Q.    Right below there you summarize, I guess,
13  "All of these descriptions point to a non-navigable
14  stream."  Do you see that?
15      A.    Yes.
16      Q.    Those are your words, correct?
17      A.    Paraphrasing what I think the observers at
18  the time had indicated.
19      Q.    Those are your words, correct?
20      A.    They are indeed my words, paraphrasing what
21  the individuals at the time had said.
22      Q.    When you prepared your report here and you
23  included all these government reports and things, you
24  were aware that the Winkleman standard was ordinary and
25  natural, correct?
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 1      A.    Yes, that's what the Winkleman standard said.
 2      Q.    On Page 135 you're talking about Louis Hill,
 3  top paragraph?
 4      A.    Yes, I see that.
 5      Q.    And I'm curious what those comments have to
 6  do with the Lower Salt?
 7      A.    As I indicated when we did the photographs of
 8  what is now known as the Apache Trail, Hill was
 9  commenting about that particular road and how it made
10  it easier to get materials from the Phoenix area to the
11  Roosevelt area and vice versa, as opposed to using the
12  river, which would have also reduced...
13      Q.    This is no reflection on the conditions of
14  the Lower Salt River, is it?
15      A.    It's a reflection on the difficulty of
16  getting supplies to and from Roosevelt.
17      Q.    Which is not in the Lower Salt, right?
18      A.    Well, I guess it depends on how you define
19  it.  My report on the Upper Salt River -- I didn't use
20  the segments the way that State Land Department has
21  used them.  My Upper Salt report basically covered from
22  the flood line at Roosevelt down to and past Granite
23  Reef Dam.  Conversely, my Lower Salt report covered
24  from the confluence with the Gila up through Roosevelt
25  Dam.  So there was overlap.
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 1            So Hill's comment here relates to my version
 2  of the Lower Salt to the extent that my Lower Salt
 3  report discussed the difficulty of getting things to
 4  and from Roosevelt.
 5      Q.    Do you describe anywhere in your,
 6  quote/unquote, Lower Salt report that description of
 7  what you considered to be the Lower Salt?
 8      A.    I did in both reports, in the Introduction of
 9  both reports, very clearly identify the geographic
10  range that my report covered for both of them.  It was
11  very clearly set out in a subheading, that for some
12  reason apparently you didn't see.  But they both
13  clearly do identify the geographic range.
14      Q.    You've seen, if you haven't been there, at
15  least pictures of where Roosevelt Dam is located,
16  correct?
17      A.    I have been there.  I've actually been in the
18  powerhouse at Roosevelt Dam, and I have been on the
19  surrounding features of the dam.
20      Q.    It's in a canyon, isn't it?
21      A.    It's at the mouth of a canyon.
22      Q.    Sure.  It's in the canyon, isn't it?
23      A.    Yes, it is.
24      Q.    Thank you.
25            And how far downstream from Roosevelt Dam do
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 1  the canyons still occur?
 2      A.    I don't know the precise number of miles.
 3  20, 30, 40.  I'm not sure.
 4      Q.    Would it be fair to say that maybe down to
 5  where Saguaro is?
 6      A.    Yes.
 7      Q.    Okay.  And is that kind of topography
 8  different than the topography that exists on the Salt
 9  River below Saguaro Lake?
10      A.    Yes.
11      Q.    And so how do we distinguish when you're
12  talking about topography in the canyon area of the
13  Lower Salt from the more flatter, less canyonesque
14  topography below Saguaro?
15      A.    I didn't segment it that way.  I simply, when
16  I -- I guess the history of how these reports came
17  about, I was originally asked to write, in 1996, a
18  report about the navigability or nonnavigability of
19  what we are now talking about as the Lower Salt River.
20  And I described in that report, as well as in my
21  subsequent revision in 2003, as well as in the 2014
22  version, very clearly I identified that I was talking
23  about the confluence of the Gila all the way up through
24  Roosevelt Dam.  That was what I was discussing in my
25  Lower Salt report, which at the time didn't carry the
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 1  label "Lower Salt," because I was not doing an Upper
 2  Salt report.
 3            I was subsequently asked to do an Upper Salt
 4  report, which I believe was for the 2003 hearing, and
 5  in addition to revising the 1996 report.  And at that
 6  point I placed the labels on both of them.  And because
 7  I felt -- I maintained the division for the Lower Salt
 8  report at or slightly above Roosevelt Dam, and then for
 9  the Upper Salt report I felt that I needed to carry it
10  from the flood lines of Lake Roosevelt down to
11  approximately Granite Reef Dam.  So there was overlap,
12  and in my 2014 report/revision, the current ones, they
13  both still have that overlap that includes the canyon
14  area.
15      Q.    So when you're talking about the canyon area
16  in your Lower report, if the Commission is going to do
17  segmentation, it would look at the canyon area as part
18  of Segment 3 and 4, as the State used it?
19      A.    That would have to be up to the Commission.
20  I think what the Commission could do with my
21  information is consider the information that I provided
22  regarding the Apache Trail as indicative of what the
23  river was like through the canyon area, because the
24  road was built to convey things to and from Roosevelt,
25  rather than using the river.  I think that's the
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 1  relevant point.
 2      Q.    You read PPL, right?
 3      A.    Yes.
 4      Q.    Did you read the part of PPL about
 5  segmentation?
 6      A.    Yes.
 7      Q.    Did you make any attempt to do segmentation
 8  in accordance with PPL in your reports?
 9      A.    No.  I've said this time and again.  I did
10  not attempt to segment the report.  I provide the
11  information by the historical parties on the scene,
12  some of whom were in different places along the river,
13  and how that information sheds light on what that part
14  of the river was like.
15            I was not attempting to analyze the river
16  legally the way either PPL or Winkleman do.  I'm simply
17  providing historical information as seen by the parties
18  on the scene in different places and at different
19  times.
20      Q.    Well, you do more than that, aren't you?
21  You're rendering an opinion at the end?
22      A.    Ultimately, once all of that information is
23  pulled together, I think it is reasonable for one to
24  look at all of that information and reach a broad
25  conclusion based on what all of the parties have said.
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 1            And that broad conclusion is that it was
 2  neither regularly navigated in a reliable manner and
 3  consistently, nor was it susceptible of navigation, as
 4  shown by hundreds and hundreds of examples of
 5  observations by parties on the scene.
 6            I think it's reasonable to make a conclusion,
 7  as a professional historian, of that type based on all
 8  of the underlying evidence.
 9      Q.    Even if you did not attempt to either segment
10  it, as required by PPL, or comply with the instructions
11  in Winkleman, correct?
12      A.    As I have explained, it's up to the
13  Commission and a Court to choose what to do with the
14  evidence that I have presented, without regard to
15  segmentation in the way the State has done it; but with
16  the understanding that these observations took place at
17  many places on the river in various segments that the
18  State has identified.
19            And what the Commission and the Courts want
20  to -- how they choose to use that information by people
21  on the scene at different places along the river, it's
22  up to them.  But since I was not attempting to reach a
23  legal conclusion; rather, I was attempting to reach a
24  historical conclusion, to me, the segmentation didn't
25  appear to be necessary.  That's something for the
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 1  Courts and the Commission to decide.
 2      Q.    Okay.  Turning from segmentation, you've
 3  concluded that materials to build the dam could not be
 4  transported upriver, correct?
 5      A.    Yes.
 6      Q.    And does the fact that the materials could
 7  not be transported upriver to build the dam require the
 8  river to be held nonnavigable?
 9      A.    It's, again, one of the factors that the
10  Commission and the Courts, if necessary, could
11  consider.  I think in the discussion of the 25 boating
12  accounts, one of them specifically acknowledged that at
13  this particular time it would have been far cheaper to
14  carry the goods by boat than it was by either wagon or
15  stagecoach.
16            And I think it's a reasonable conclusion that
17  if the Reclamation Service went to great expense to
18  build a very, very difficult road to convey materials
19  both to Roosevelt, as well as from Roosevelt, it's one
20  of those things that could be considered in relation to
21  the many hundreds of things that also describe the
22  river; and the Commission and the Courts can use that
23  information or not, as they choose to.
24      Q.    So, and you use that information to come to
25  an ultimate opinion that the river was not navigable,
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 1  correct?
 2      A.    Along with the other hundreds of pieces of
 3  evidence.  It's just one small piece out of many.
 4      Q.    It's in your opinion, isn't it?
 5      A.    It's in -- as are many, many others.
 6                 MR. MCGINNIS:  Mr. Chairman?
 7                 CHAIRMAN NOBLE:  Yes.
 8                 MR. MCGINNIS:  If we're going to keep
 9  going, I'm just wondering whether it might be fair to
10  take a break.  Dr. Littlefield, we've been going about
11  an hour and 45 minutes since the last break, and he's
12  been on the stand for a couple of days.  I'm just
13  wondering if it might be good to give him a break if
14  you're going to keep going past 5:00.
15                 CHAIRMAN NOBLE:  Well, Mr. Helm, if
16  we were to go past 5:00, how far do you think we would
17  go?
18                 MR. HELM:  Let me look.  I am now at --
19                 CHAIRMAN NOBLE:  Question 3,442.  Just
20  how many do you have?
21                 MR. HELM:  I'm at Page 136.
22                 CHAIRMAN NOBLE:  Out of 500?
23                 MR. HELM:  No, I think, what are there,
24  200, maybe?
25                 THE WITNESS:  Out of 258, including my
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 1  vitae.
 2                 MR. HELM:  I'm not going to -- I have no
 3  questions on your vitae.
 4                 THE WITNESS:  Well, the vitae is only
 5  six or seven pages out of the 258.
 6                 CHAIRMAN NOBLE:  So you have
 7  approximately half remaining?
 8                 THE WITNESS:  By page count, that's
 9  about right.
10                 MR. HELM:  I would actually say that I'm
11  farther along than that, but I'm not going to finish in
12  15 minutes.
13                 CHAIRMAN NOBLE:  Are you going to finish
14  in an hour and 15 minutes?
15                 MR. HELM:  I don't know.  We're getting
16  close.
17                 CHAIRMAN NOBLE:  Okay.  If we take a
18  break, we'll come back in at 5:00, but I certainly
19  don't want to take a break, come back in at 5:00 and
20  not finish by 6:00.
21                 MR. HELM:  Well, then I don't think we
22  should take a break.  We should just go till 5:00 and
23  then go until the next time.
24                 CHAIRMAN NOBLE:  Mr. Slade, do you have
25  something to comment on?
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 1                 MR. SLADE:  I do.  We have to make sure
 2  that our beloved court reporter is able to stay.
 3                 THE COURT REPORTER:  Yes, I can.
 4                 CHAIRMAN NOBLE:  Oh, no.  No, no, no.
 5  There's a chain there on the chair.  You're not
 6  leaving.  I'm from Yuma.  We have a prison.
 7                 MR. HELM:  I actually think it would be
 8  more productive, because I have his declaration to go
 9  through, also, and if I go home tonight, I know there's
10  a lot of it that will be eliminated because I've
11  already covered it here.
12                 CHAIRMAN NOBLE:  Okay.
13                 MR. HELM:  So I think 5:00 is a --
14                 CHAIRMAN NOBLE:  I think we're done.
15                 MR. HELM:  That's even better.
16                 CHAIRMAN NOBLE:  Next year -- I mean
17  next meeting --
18                 MR. ROJAS:  Wait a minute.  Wait.
19                 CHAIRMAN NOBLE:  -- is the -- what,
20  the --
21                 MS. HACHTEL:  30th and 31st of March.
22                 CHAIRMAN NOBLE:  30th and 31st?
23                 DIRECTOR MEHNERT:  Wednesday and
24  Thursday, yeah.
25                 CHAIRMAN NOBLE:  30th and 31st here,
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 1  9:00 a.m., Wednesday and Thursday.
 2                 (The proceedings adjourned at 4:49 p.m.)
 3
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
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11
12
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