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Attorneys for Petitioners CalMat Co.,
CalMat Co. of Arizona, CalMat

Properties Co., CalMat Land Co.,
and Allied Concrete & Materials Co. 96'002'0’(
| SALT RIVER
o/
BEFORE THE

ARTZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION

IN THE MATTER OF THE

NAVIGABILITY OF THE SALT Admin. Docket No. 94-1

RIVER [From Granite Reef Dam to the

Gila River confluence] NOTICE OF LACK OF
JURISDICTION AND REQUEST
FOR TERMINATION OF

PROCEEDINGS

CalMat Co., a Delaware corporation, CalMat Co. of Arizona, an Arizona
corporation and successor in interest by méfger to Arizona Sand & Rock Company, CalMat
Properties Co., .a California corpofation, CalMat Land Co., a California corporation, and
Allied Concretc & Materials Co. (collectively "Petitioners"), hereby give nouce that prior
to July 1, 1992, the reach of the Salt River from Granite Reef Dam to the Gﬂa River
confluence was determined to be not navigable by judicial action. Therefore, this
Commission has no jﬁrisdiction to make a finding in this docket and should terminate this
proceeding. This should be done immediately and, in any event, no later than January 7,
1994, in order to remove unnecessary and illegal clouds on titles and to prevent the needléss
expenditure of public and private funds in the preparation for the noticed public hearing in
this matter. |

- This notice and request is based upon the following:
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1. Petitioners each own or owned land in or near the current bed of the Salt
River between the Granite Reef Dam and the confluence with the Gila River. Petitioners’
tiﬂe to this land has been clouded by this proceeding. _‘

2. On July 17, 1972, the Salt River Pima-Maricopa Indian Community filed a
complaint in United States District Court for the District of Arizona, entitled "Salt River
Pima-Maricopa Indian Community v. Arizona Sand & Rock Company, et al.," Action No.
CIV 72-376 PHX (hereinafter the "Suit"). Defendants in the Suit inclﬁded the State of

Arizona, Allied Concrete & Materials Co., one of the Petitioners herein, and Arizona Sand

& Rock Company, whose successor in interest is CalMat Co. of Arizona, also one of the

Petitioners herein. A copy of the complaint is attached hereto as Exhibit A.

3. The Suit sought to eject the defendants from lands claimed to be a part of the
Salt River Indian Reservation and sought over $13 million in damages for trespass.

4. The nature of the dispute in CIV 72-376 PHX can be determined by reference
to the Pretrial Order and the Findings of Fact and Conclusions of Law in the case, copies
of which are attached hereto as Exhibits B and C, respectively. Essentially, the dispute was
over the location of the south boundary of the Salt River Indian Reservation. The Salt River
has or had two channels as it passed along the south side of the Salt River Indian
Reservation. Exhibit C at page 5. The south boundary of the Reservation as established
by Executive Order dated June 14, 1879, was "up and along the middle of {the Salt River]. "
Exhibit B at page 5. The defendants contended that the boundary of the Reservation was
fhe middle of the north channel as established by a 1962 survey and decided by the United
States Bureau of Land Management. Exhibit C at pages 5-6. The Indian Community
claimed the boundary to be an ambulatory line within the south channel. Exhibit C at pages
7-8. Thus,r the area in dispute lay in between the two channels and included a portion of

each.
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The State of Arizona claimed rights in the land in dispute by virtue of permits and
licenses granted on and after 1942 from the Bureau of Land'Management and a right-of-way
also granted from the Bureau for Country Club Drive. Exhibit B at pages 8-9. A map
clearly determining the area in dispute was attached as Exhibit A to the State of Arizona’s
"Motion for Summary Judgment” in Action No. CIV 72-376 PHX, a copy of which is
attached hereto as Exhibit D. On Exhibit A to Exhibit D hereto, the area in dispute is
delineated between the two dotted lines and the land claimed by the defendants is also
delineated.

5. From the beginning of the Suit, it was recognized by the parties that title to
the land from which the Indian Community sought to eject the defendants and sought
damages for trespass was a critical issue. For example, in paragraph III of the Second
Claim for Relief, the Indian Community alleged "Title to this land [at issue] is held by the
United States as trustee for plaintif: " Exhibit A, page 6. Moreover, in its motion to
dismiss the complaint, the State of Arizona recognized that the Indian Community was
required to demonstrate a superior interest in the land at issue in order to succeed in its
ejectment and trespass action and that therefore title to the land was a critical issue in the
case. See Exhibit E hereto which is a copy of the State of Arizona’s "Motion fo Dismiss
and Motion for Joinder of Necessary or Indispensable Parties," at pages 4-7. The State
made this understanding clear by stating as follows:

The Respondent [the State of Arizona] therefore contends that
it would be virtually inconceivable that this action, allegedly
brought in trespass but which could more accurately be
characterized as a quiet title action in which Plaintiffs are
seeking to obtain a determination as to the exact location of
the boundary of their Executive Order Indian Reservation,
could possibly proceed to judgment without first joining those
departments and agencies of the United States Government

which presently claim ownership of those disputed riparian
lands . . .
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"Reply to Plaintiffs’ Memorandum in Opposition to United States Attorney’s Motion to
Dismiss,” filed in CIV 72-376 PHX, at pages 2-3 (emphasis added). A copy of the Reply
is attached as Exhibit F.

6. The riparian lands at issue in the Suit as to which title was to be determined
in CIV 72-376 PHX were lands in the bed of the Salt River in the reach between the Granite
Reef Dam and the confluence of the Gila River. These lands lie within the subject area of
the proceedings in this docket and are located within the approximate Ordinary High Water
Mark Boundary as delineated in the maps attached to the Disclaimer dated December 14,
1993, by the State Land Commissioner, a copy of which is attached as Exhibit G hereto.

7. On April 13, 1977, final judgment was entered in Action No.
CIV 72-376 PHX. A copy of the Judgment is attached as Exhibit H hereto. Incorporated
by reference and made a part of the Judgment were Findings of Fact and Conclusions of
Law. Exhibit H at page 1 (also enumerated "1439"), The judgment makes the following
explicit statement:

XXin
“The Court finds all of the facts agreed to by the parties
in the Pre-Trial Order.

From the foregoing Findings of Fact the Court draws
the following Conclusions of Law:

Exhibit H at "1454."
In the Pre-Trial Order the parties agreed and the Court ordered in relevant part as
follows:

6. . Fee title to [the disputed] property is vested
in the United States.

% K Sk Xk

30. The Salt River is not now and never has been a
navigable river.

Exhibit B at "1063" and "1068."
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These facts formed the basis of the Findings of Fact (Exhibit C) upon which the

. Conclusions of Law and Judgment (Exhibit H) were based.

8. At the beginning of the dispute and as a defense to the claim in the Suit, the
State of Arizona had contended that the Salt River was navigable and that the State owned

its bed. See paragraph IX of the State of Arizona’s Answer to the Complaint in Action No.

- CIV 72-376 PHX, attached hereto as Exhibit I. Attachment A to Exhibit I hereto is a letter

from the State of Arizona to the Bureau of Land Management. The letter documented the
grounds the State of Arizona had for disputing the establishment of the Reservation boundary
in the south channel of the Salt River. The letter states: |
3. That the bed of the once navigable Salt River
was reserved to the State of Arizona at the time of the
Admission to the Union of the State under the so-called equal-
footing doctrine, Scottv. Lattig, 227 U.S. 229, 33 8.Ct. 242,
57 L.Ed. 490 (1913).
Exhibit T at "160."
9. The issue of navigability was also discussed by the Judge in his "Memoran-
dum in Support of the Judgment® in the Suit, a copy of which is attached as Exhibit J
hereto. This explicit reference was made as a basis for the finding of fact that the Salt River
was not navigable. |
. . . Chillson [a surveyor] did not determine the south bound-
ary of the reservation either, although he was instructed to do
so. He did meander one bank of the river, as this was in
keeping with the survey rules of the time. (The Salt River
was a non-navigable stream and the rules only required the
surveyor to meander one bank).
Exhibit J at page 9.
10. It was necessary that the issue of navigability of the Salt River be decided as
part of Action No. CIV 72-376 PHX. Under the equal footing doctrine, the State succeeds

to title to beds of navigable streams even if there has been a prior reservation (such as to
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an Indian tribe) unless a "clear intention" is expressed to reserve the bed of such a stream.
United States v. Holt State Bank, 270 U.S. 49, 58, 70 L.Ed. 465, 470 (1926).’

This principle was known and recognized in Arizona before the Suit was even filed.
Morgan v. Colorado River Indian Tribe, 103 Ariz. 425, 443 P.2d 421 (1968) involved a
boating accident in the Colorade River. The parties agreed that the accident occurred on
the Arizona side of the Colorado River. The Tribe claimed that it owned the submerged
lands and navigable waters where the accident occurred by virtue of executive orders issued
before statehood. They argued that therefore the accident occurred within the reservation
and outside the jurisdiction of the Arizona courts, The appellant claimed that the State
owned the submerged lands by virtue of the navigability of the Colorado River at statchood
and that therefore the accident occurred outside the reservation and within the jurisdiction
of Arizona courts. The Supreme Court ﬁeld that the State of Arizona held title to the
submerged lands and navigable waters where the accident occurred based upon an analysis |
similar to that set forth in United States v. Holt State Bank, supra.’

If the Salt River had been navigable the State would have held title to the displited

~ lands notwithstanding the location of the south boundary of the reservation. The State would

1 In the case of Indian reservations, such a "clear intention" has been found where the
tribe in question clearly relied on fisheries for its livelihood and this reliance was part of the
reservation language. See, Alaska Pacific Fisheries Co. v. United States, 248 U.S. 78, 63
L.Ed. 138 (1918); Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 1251 (9th Cir. 1983),
cert. denied, 465 U.S. 1049 (1984); Muckelshoot Indian Tribe v. Trans-Canada Enterprises,
1td., 713 F.2d 455 (9th Cir. 1983), cert. denied, 465 U.S. 1049 (1984). There is no
evidence in any of the attached documents that the Salt River Pima-Maricopa Indian
Community ever claims that the purpose of Hayes Executive Order establishing the
reservation was to support their reliance on a fishery in the Salt River. In State of Alaska
v. Ahina, Inc., 891 F.2d 1401 (9th Cir. 1989), cert. denied, 495 U.S. 919 (1990), the Court
could find no "specific intention" in the reservation language notwithstanding the fact that
the Natives in fact relied on fisheries for their livelihood. Therefore, the Court held that
the State of Alaska held title to the Gulkana River.

2 The Court went on to hold that the Tribe nevertheless was sovereignly immune from
suit and affirmed the judgment of the Superior Court dismissing the suit. 1d. at 426.

-6 -
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have been entitled to ejectment and-the State, rather than the Tribe, would have been
awarded damages for trespass. _
11.  The final judgment (Exhibit I) entered on April 13, 1977, in the Suitis a

“final determination" by judicial action prior to July 1, 1992, within the meaning of Laws

1992, Ch. 297, § 1.F.2 which provides:

E. This act does not affect:

2. Reaches of watercourses where determinations
have been made by judicial actions before the effective date of
this act. ‘
The effective date of Laws 1992, Ch. 297, was July 1, 1992. The land in dispute in
CIV 72-376 PHX lays in the streambed of the Salt River in the reaéh of the river in this
proceeding; This section of the Act deprives this Co:_nmission of jurisdiction to make
navigability determinations where there has been a prior determination, such as occurred in
the Suit.
12.  "Determination” is not further defined in Laws 1992, Ch. 297. There is no
standard definition of "determination” in other Arizona statutes or case law. Many other
courts, however, have used definitions of “"determined" in the context of statutes or

procedures being examined in cases before them. These definitions may be instructive as

to what the Arizona Legislature meant in the streambed legislation.

In Piccone v. United States, the Court of Claims said: "In ordinary usage,
’determinaﬁon’ refers to a final decision.” Id.. 407 F.2d 866 at 873 (Ct. Cl. 1969). The
Wisconsin Supreme Court reached a similar conclusion in stating that the term "determina-
tion" meant "final judgment" in an appeals statute. Thomas/Van Dyken Joint Venture v,
Van Dyken, 279 N.W.2d 459, 463 (Wis. 1979). A New York court indicated that

"determination” implies an ending or finality and is used frequently as an equivalent with

judgment or decree. People v. Rubinstein, 20 Misc.2d 410, 193 N.Y.S.2d 117, 118 (1959).

-7 -
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13. The State may argue that since they stipulated to the finding of non-
navigability, the issue of navigability was not "determined.” This argument flies in the face
of the principles of interpretation of judgments. |

Arizona courts havé stated that that which is necessarily imp}ied by a judgment is
included therein. In Re Estate of Thompson, 1 Ariz. App. 18, 398 P.2d 926 (1965). Here,
of course, the judgﬁlent is explicit with its finding of non-navigability. But even had it not
been, the finding of non-navigability was necessary in order for judgment to be awarded to
the Salt River Pima-Maricopa Indian Community.

Under the doctrine of res judicata, a judgment on the merits of a prior suit bars a
second suit between the same parties not only upon facts actually litigated but also upon
points which might have been litigated. See Gilbert v. Board of Medical Examiners of the
State of Arizona, 155 Ariz. 169, 745 P.2d 607 (Ct. App. 1987). Here, if the findings had
not explicitly ruled on the navigability issue, the navigability issue still would have been
decided against the State because the State had the opportunity to litigate the issue in a su_it
where a determination of title was necessary to the result.

Judgment by confession or consent still céxrry reé judicata effect. See Industrial Park
Corp. v. U.S.LF. Palo Verde Corp., 26 Ariz. App. 204, 547 P.2d 56 (1976). Here, even
if the State had consented to the judgment with no reference to the navigability issue, res
judicata would bar the State from raising any claim to title based upon navigability in any
subsequent action with the Salt River Pima-Maricopa Indian Community;

If the State cannot relitigate the issue of navigability against its Indian citizens in a
new case against the Salt River Pima-Maricopa Indian Community, why should the State be
able to claim title based upon navigability against its other citizens who own property on the
same reach of the river? Fairness dictates that the State should be bound equally to all of
its citizens. The streambed statute recognized this moral obligation when it directed that tﬁe

legislation would have no effect on determinations made prior to July 7, 1992,

-8 -
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14.  The Petitioners and the 6,000 other persons who have received notice of the
potential claim of the State have had title to their property clouded and have suffered and
are suffering untold, incalculable and irreparable damage during the pendency of this
proceeding. |

15.  If this proceeding is not dismissed prior to January 7, 1994, the Petitioners
and others who have received notice will be forced to spend considerable time and funds
preparing for a hearing on February 10, 1994, which this Commission has no jurisdiction
to conduct. _

16. It was the legislature’s intent in limiting the authority of this Commission
where prior detcrminatiéns had been made to save the Petitioners and the others who have
received notice from the clouded titles and useless expense described above.

CONCLUSION

For the foregoing reasons, this Commission is without jurisdiction to determine the
navigability of the reach of the Salt River between Granite Reef Dam and the confluence
with the Gila River and it should dismiss this proceeding on or before January 7, 1994.

RESPECTFULLY SUBMITTED, this 22+ _day of December, 1993.

SNELL & WILMER

By ; ./
Robert B. Hotfman,
One Arizona Center

Attorneys for Petitioners CaiMat Co., CalMat Co. of
Arizona, CalMat Properties Co., CalMat Land
Co., and Allied Concrete & Materials Co.
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ORIGINAL AND FIVE COPIES
FILED this 22+ day of
December, 1993, with:

Rebecca Good, Secretary

Arizona State Streambed Adjudication
Commission

1616 West Adams Street, 3rd Floor

Phoenix, Arizona 85007

and COPY OF FOREGOING
mailed this _2Z¢4  day
of December, 1993, to:

Ronald A. Schlosser, Esq.

Jeffrey A. Bernick, Esq.

Philip f. Simon, Esq

RIDENOUR, SWENS()N CLEERE & EVANS P.C.
302 North First Avenue, Suite 900

Phoenix, Arizona 85003

The Honorable Fife Symington
Governor of the State of Arizona
State Capitol Building

1700 West Washington

Phoenix, Arizona 85007

Mark Killian, Speaker

Arizona House of Representatives
House Wing - 1700 West Washington
Phoenix, Arizona 85007

M. Byron Lewis, Esq.

John B. Weldon, Jr., Esq.

JENNINGS, STROUSS & SALMON, P.I..C.
2 North Central, 16th Floor

Phoenix, Arizona 85004-2393
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SALT RIVER
Royal D. Marks,

or7  FILED
Richard B. Wilks, and

Philip J. Shea, of JUL 17 1572
MARKS & MARKS

310 Title & Trust Bldg.
114 West Adams Street
Phoenix, Arizona 85003
Tel: 254-517)

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

SALT RIVER PIMA-MARICOPA

INDIAN COMMUNITY, Cg\m'g -3 6.
W

@,

Plaintiff, ) NO.
V8, )

ARIZONA SAND AND ROCK COMPANY, an

Arizona corporation; JOHNSON & STEWART
MATERIALS, INC,, an Arizona corpoara~

tion; MESA SAND AND ROCK, INC., an
Arizona corporation; ALLIED CONCREIE &
MATERIALS CO., an Arizona corporation;
SALT RIVER VALLEY WATER USERS ASSOCIATION,
AKA Salt River Project; ARIZONA STATE
HIGHWAY COMMISSION zomprised of Lou Davis,
Rudly E. Campbell, Walter Surrett, Walter
A, Nelson, and Len W. Mattice; MARICOPA
COUNTY; JOHN L. MERRILL and Mrs. John L.
Merrill, husband and wife; JOHN L. MERRILL,
Administrator of the Estate of Ira L.
Merrill, deceased; IRA KEITH MERRILL and
Mrs. Ira Kelth Merrill, husband and wife;
GILBERT ALLEN MERRILL and Mrs., Gilbert
Allen Merrill, husband and wife; JOHN DOE
ICKES and SARAH ANN ICKES, husband and
wife; ROY JOHNSON and Mrs. Roy .Johnson,
husband and wifej; EARL C. JOHNSON and
Mrs. Esrl C. Johnson, husband and wife;
JOHN CAMPQO III, Executor of the Estate of
LERQY JOHNSON, deceased; RICHARD G.
KLEINDIENST, United States Attorney
General; ROGERS C.B. MORION, Secretary

of the Department of the Interior; and
WILLIAM SMITHERMAN, United States Attor-
ney for thg_District of Arizona,

Defendants.

I . e e T S ™ e W e ™

EXHIBIT A

COMPLAINT

)
\,‘/{'J'
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FIRST CLAIM FOR RELIEF

The plaintiff asserts a claim for damages and ejectment

and in support of this claim it alleges:
I

The plaintiff is an American Indian Tribe organized
pursuant'to the Indian Reorganization Act of June 18, 1934,
25 U.8.C.A. 461 et seq. The defendants ARIZONA SAND AND ROCK
COMPANY, JOHNSON & STEWART MATERIALS, INC., MESA SAND AND ROCK,
INC., and ALLIED CONCRETE & MATERIALS CO., are corporations that
were organized under the laws of the State of Arizoma. The defen-
dant SALT RIVER VALLEY WATER USERS ASSOCIATION is a c?rppration
that was organized under the laws of the Territory of Arizona.
Defendant ARIZONA STATE HIGHWAY COMMISSION is an agency of the
State of Arizona comprised of Lou Davis, Chairman, Rudy E. Campbell
Vice~chairman, Walter Surrett, Walter A. Nelson, and Len W. Mattice
MARICOPA COUNTY is a corporate subdivision of the State of Arizona
The defendants John L. Merrill and Mrs. John L. Merrill, his wife,
Ira Reith Merrill and Mrs. Ira Reith Merrill, his wife, Roy Johnsonh
and Mrs. Roy Johnson, his wife, Earl C. Johnson and Mrs. Earl C.
Johnson, his wife, and John Campc III, are residents of Maricopa
County, Arizona. The defendant John L. Merrill is also joined as
the Administrator of the Estate of Ira L. Merrill, deceased, that
was probated in the Maricopa County Superior Court, Cause No.
P 73839 ; and John Campo, III, is joined as Executor of the Estate
of Leroy Johnéoﬁ, deceased, which is being probated in the
Maricopa County Superior Court, Cause No. P 91997 . The defendantp
Gilbert Allen Merrill, Mrs. Gilbert Allen Merrill, John Doe Ickes
and Sarah Amn Ickes are residents of California who caused an
event to occur within this State which gave rise to plaintiff's
claim for relief.

e e
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I
This is a civil action in which the matter in controversy
arises under the laws of the United States. The plaintiff being
an Indian tribe with a governing body duly recognized by the -
Secretary of Interior, jurisdiction is conferred on this Court by

28 U.5.C.A. 1362,
IT1

The plaintiff occupies a reservation set aside for its
exclusive use and enjoyment by an Executive Order issued on
June 14, 1879, by President Rutherford B, Hayes. This land is

situated entirely within Maricopa County, Arizona.

v

The defendants named in paragraph I have trespassed upon
the plaintiff's reservation and have damaged the plaintiff as
specified below:

A. Since becember 12, 1953, the defendants Johnson &
Stewart Materials, Roy Johnson, Earl C. Johnson and the late
Leroy Johnson have entered upon a portion of the northwest quarter
of the ﬁorthwest quarter of Section 9, Township 1 North,.Range 5
East, G&SRB&M, which is entirely within plaintiff's reservation,
and have extracted no less than 413,300 vards of sand and gravel
of a value of not less than $8,266,000.

B. Since July 5, 1947, the defendants Mesa Sand and Rock,
Inc., Joln L. Merrill, Gilbert Allen Merrill, Sarah Ann Ickes,
Ira Keith Merrill and the late Ira L. Merrill have entered upon a
portion of the southeast quarter of the northeast quarter, the
northeast quarter of the southeast quarter, and the northwest
quarter of the southeast gquarter of Section 4, Township 1 North,
Range 5 East, G&SRBAM, which is entirely within plaintiff's
reservation, and have extracted no less than 225,600 yards of

sand and gravel of a value of not less than $4,512,000,

T
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C. Since some time prior to 1966 the defendant Arizona
Sand and Rock Company has entered upon a portion of the northeast
quarter of Section 8, Township i North, Range 5 East, G&SRB&M,
which 1s entirely within plaintiff's reservation, and has extrac-
ted no less than 157,900 yards of sand and gravel of a value of
not less than $3,158,000.

D. Since 1959 the defendant Allied Concrete & Materials
Co. has entered upon a portion of the southwest quarter of the
northeast ha 1 f of Section'B, Township 1 North, Range 5 East,
G&SRB&M, which is entirely within plaintiff's reservation, angd
has extracted no less than 207,200 yards of sand and gravel of a
value of not less than $4,154,400.

E. Since 1962 the defendant Salt River Valley Water
Users Association has entered upon a portion of the northwest
quarter of Section 3, Township 1 North, Range 5 East, G&SRB&M,
which is entirely within plaintiff's reservation, and used it as

a dumping ground, dumping upon it such refuse as trees, concrete

[#N

and dirt. To remedy this condition the plaintiff will be require
to remove ten feet of refuse over an area of ten acres at a cost
of $112,550,

F. The defendants Arizona Highway Commission and
Maricopa County have entered upon a portion of the northeast
quarter of the northwest quarter of Section 3, Township 1 North,
Range 5 East, G&SRB&M, which is entirely within plaintiff’s
reservation, and have extracted no less than 63,300 yards of
sand and gravel of a value of not less than $1,266,000,

Vv

The appropriate relief to redress the wrongs caused by
these defendants to plaintiff is to award plaintiff money damages
in the amounts stated above and to issue an order ejecting these

trespassing defendants from plaintiff's reservation.
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WHEREFORE plaintiff prays for the following relief:

1. For judgment against Johnson & Stewart Materials,

Roy Johnson, Earl C. Johnson, and John Campo III, Administrator of
the Estate of Leroy Johnson, deceased, for $8,266,000 and for an
order ejecting them from plaintiff's reservation;

2. For judgment against Mesa Sand and Rock, Inc., John'L.
Merrill, Gilbert Allen Merrill, Sarah Ann Ickes, Ira Keith Merrill
and John L. Merrill, Administrator of the Estate of Ira L. Merrill,
deceased, for $4,512,000 and fér an order ejecting them from plain-
tiff's reservationg

3+ For judgment against Avizona Sand and Rock Company for
$3,158.000 and for an order ejecting it from plaintiff's reserva-
tiong

4. For judgment against Allied Concrete & Materials Co.
for $4,154,000 and for an order ejecting it from plaintiff's reser-
vationg

5. For judgment against Salt River Valley Water Users'
Association for $112,550 and for an order ejecting it from plain~
tiff's reservation;

6. For judgment against Arizona Highway Commission and
Maricopa County for $1,266,000 and for an order ejecting them from
plaintiff's reservation; and

7. For judgment against all the foregoing defendants for
piaintiff's costs and for such other relief as the Court deems

Just,

MARKS & MARKS
P / i
By /Q;;;asz/}? %4?Q44£%
S 7 =

By
ATTORNEYS FOR PLAINTIFF
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LAW OVHCES
MARKS & MARKS
TITLE'S TRUST BLDG,
114 WEST ARANY STREEY
PHOINIX, ARITORA 25008

SECOND CLAIM FOR RELIEF
The plaintiff asserts an additional claim for relief
against the defendants Richard G. Kleindienst, Rogers C.B. Morton
and William C. Smitherman as follows:
I
The plaintiff is an Indian tribe organized pursuant to the
Indian Reorganization Act of June 18, 1934, 25 U,S.C.A. 461 et segd
Richard G. Kleindienst is the Attorney General of the United
States. Rogers C.B. Morton is the Secretary of the Department of
the Interior. William C. Smitherman is United States Attorney for
the District of Arizona.
IT
This claim for relief iIs an action in the nature of
mandamus to compel officers of the United States to perform a duty
owed to plaintiff. The jurisdiction is conferred on this Court
by 28 U.S.C.A, 1361,
111
The plaintiff occupies a reservation set aside for its
exclusive use and enjoyment by an Executive Order issued on June
14, 1879, by President Rutherford B. Haves., Title to this land
is held by the United States as trustee for the plaintiff, The
nature of the trust relationship between the United States and
the plaintiff is such that the United States, acting through its
appropriate officers, is required to take all necessary and appro-
priate steps to redress damages caused by trespassers upon the
reservation and to obtain court orders ejecting such trespassers
from the reservation.
v
The plaintiff has advised the defendants Rogers C.B.
Morton and Richard G. Kleindienst of the claims alleged in the
First Claim for Relief and has requested that they undertake

-
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appropriate litigation to obtain money damages and orders of
ejectment against the trespassers, Despite their knowledge of
these claims and their trust obligation to prosecute them they
arbitrarily and wrongfully refuse to do so.

WHEREFORE plaintiff prays for an order compelling the
defendants Richard G, Kieindienst, Rogers C.B. Morton and William
C. Smitherman to take immediate appropriate action to prosecute

before this Court the claims alleged in the First Claim for Relief.

MARKS & MARKS

By %;MFZ) Z\L,%—;

By
ATTORNEYS FOR PLAINTIFF
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SALT RIVER
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FILED
Mag 12 §) 22 M6

IN THE UNITED STATES DISTRICT omvag’"“"’“ﬁ§§m

FOR THE DISTRICT OF ARIZOBA ...

SALT RIVER PIMA~MARICOPA INDIAN
COMMUNITY,

Plaintiff,
Vs,

ARIZONA SAND & ROCK CO., an
Arizona corporation, et al..,

Defendants.

JOHNSON & STEWART MATERIALS, INC..,
et al.,

Plaintiff,
ve.
ROGERS C. B. MORTON, Secretary of
the Department of the Interjior;
et al.,

Defendants.

corporation,
Plaintiff,
vS.
ROGERS C. B. MORTON, Secretary of
the Department of the Interior;
et al., )

Defendants,

SALT RIVER VALLEY WATER USERS®
ASSOCIATION, an Arizona corpora-
tion; et al.,

Plaintiffs,
vs.
ROGERS C. B. MORTON, Secretary of

the Department of the Interior:

}
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
}
;
CITY OF MESA, an Arizona municipal )
)
)
)
)
}
)
}
)
}
)
}
)
)
)
)
)
)
)
)
}
)
)
j
et al., )]
)

)

Defendants.

313
EXHIBIT B

NO.

NO.

NO.

Ko.

H Cu-‘\-
ctml 22?,

ER

CIV-72=376=Phx.

CIV~73-579~Phx.

CiIV-73~-769-Phx.

CIV~74-553~Phx.
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STATE OF ARIZONA, ex rel., W. A. )
ORDWAY, Director of the Arizona )
Department of Transportation, }

Plaintiff, ¥O. CIV-74~529-Phx.

V5.
ROGERS C. B. MORTON, Secretary of

the Department of the Interior:

)

}

)

)

)

}

)

et al., ;
)

Pefendants,

CONSCLIDATED PRETRIAL ORDER

-I.

These consolidated actions involve the south boundary
of the Salt River Indian Reservation in Township 1 North, Range
5 Bast, Gila and Salt River Base and Meridian, north of Mesa,
Arizona. As a result of a decision by the then Secretary of
Interior on January 17, 1969, a plat of survey was prepared and
filed on August 17, 1972, showing that boundary at a location
which would result in the inclusion within the reservation of
certain property to which other partiés claim an interest. The
individual actions are these:

NO. CIV-72-376. This is an action filed by the Indian

Community against Arizona Sand and Rock Co., et al., for trespass,
ejectment and damages for the removal of sand and gravel. The
issue of the amount of damages, if any, has been severed and only
the issue of liability is now before the Court. Of the defendants
originally named in this action, only the following still remain:
Johnson & Stewart Materials, Inc., Allied Concrete & Materials
Co., Salt River Valley Water Users' Association, Arizona State
Highway Commission (now the Arizona Department of Transportation).
the County of Maricopa, Roy Johnson and Earl C. Johnson and their
respective wives and the Executor of the Estate of Leroy Johnson,
Deceased, Transamerica Title Insurance Company subsequently
became a party defendant to this action on its motion to inter-

vene upon the grounds that it has issued a policy of title

-
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‘and their respective wives, and the executor of the Estate of

insurance‘upon property owned by Allied Concrete & Matexials Co.

In this action the Indian Community seeks an order of
ejectment against all defendants from the reservation as deter-
mined by the Secretarial memprandum of Januwary 17, 1963%, and
damages for trespass against all defendants except Allied Concrete
and Materials Company, Inc.

In the course of proceedings in this case the Court
ruled that it would not consider a collateral attack by the
defendants upon the decision of the Secretary of the Interior
and this ruling resulted in the filing of the subsequent actions
in which the following claims are asserted:

NO, CIV-73-578. This is an action instituted by

Johnson & Stewart Materials, Inc., Roy Johnson and Earl €. Johnson

Leroy Johnson (hereinafter collectively referred to as "Johnson &
Stewart”) against the Secretary of Interior seeking to invalidate
the decision of the Secretary and the 1972 Plat of Survey. The
plaintiffs claim an interest in a portion of the disputed property
by reason of unpatented miniﬁg claims and assert that the
Secretarial memorandum of January 17, 1969 is unlawful, exceeds
the Secretarial powers, violates due process and constitutes a
taking of property interests without just compensation and due
process.

NO. CIV-73-769. This is a similar action brought by

the City of Mesa. It claims a fee simple interest in portions of
the disputed property by reason of patents issued by the United
States prior to the filing of the 1972 Plat of Survey.

NO. CIV-74-553. This is a similar action brought by

the Salt River Valley Water Users' Association. The Association
claims an interest in & portion of the disputed property pursuant
to a contract entered into with the United States in 1917 by

which said land, which previously had been withdrawn for

-3 - 1069
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reclamation purposes, was conveyed to the Association, as Agent
of the United States, for use in connection with the operation of
the Salt River Project, a Federal reclamation project.

NO. CIV-74-529. This is an action brought by the State

of Arizona on behalf of the Director of the Arizona Department of
Transportation. The State of Arizona claims an interest in a
portion of the disputed property by reason of certain licenses
and permits for the removal of sand and gravel and rights of way
which were granted to the Department by the Bureau of Reclamation,
Department of Interior.

For convenience, the parties will some times hereinafter
be designated by referring to the plaintiff in No. CIV-72-376
as the "Indian Community", the defendants in the remaining docket
numbers as the "Secretary", and the remaining parties as the
PLand Claimants™.

Ir.

The jurisdiction of this Cofirt is invoked under Title 28
U.8.C. §1331 (Federal Question), §1361 (Action to Conmpel a Federal
Officer to Perform his Duty), §1362 (Indian Tribe as a Plaintiff),
§§2201-2202 (Declaratory Judgment) and Title 5 U.S.C. §§701-706
(Administrative Procedure Act).

To the extent this action might be regarded as an
action against the United States, the Land Claimants rely upon

the rationale of Ritter v. Morton, 513 F.2d 942 (9th Cir, ,1975);

Armstrong v, Udall, 435 F.2d 28 (9th Cir., 1970); Andros v. Rupp,
433 F.2d4 70 (9th Cir., 1970).

111,
The following facts are admitted by the parties and
reguire no proof: -
1. The Salt and the Verde Rivers converge at a point
approximately four miles northeast of what is now Granite Reef

bam in Maricopa County, Arizona, to form the Salt River.

—f
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2. On October 22, 1868, there was filed with the
General Land Office of the United States of America a plat of
survey and subdivision of Township 1 North, Range 5 East of the
Gila and Salt River Base and Meridian in conformity with the field
notes of the survey thereof conducted by W. F. Ingalls and William
H. Pierce.

3. By Executive Order dated January 10, 1879, President
Rutherford B. Hayes set apart for the use of the Pima-Maricopa
Indians as an additional reservation a large parcel of land
within Maricopa County, Arizona, including what is now the greater
Phoenix area.

4. By Executive Order dated June 14, 1879, President
Rutherford B. Hayes cancelled his previous Executive Order dated
January 106, 1879, and set apart for the use of the Pima~Maricopa
Indians a substantially smaller tract of land described in part
as follows:

Beginning at the point where the range line

between ranges four and five each crosses the

Salt River, thence up and along the middle of

said river to a point where the easterly line

of Camp Mcbowell Miliary Reservation, if pro-

longed south, would strike said river, thence

northerly to the southeast corner of Camp

Mchowell Reservation; thence west along the

southern boundary line of said Camp McDowell

reservation te the southwest corner thereof;

thence up and along the west boundary of

said reservation until it intersects the

north boundary of the southern tier of

sections in township three north, range six

east; thence west along the noxrth boundary

©of the southern tier of sections in township

three north, ranges five and six east tc the

northwest corner of section thirty-one, town-

ship three north, range five east; thence

south along the range line between ranges

four and five east to the place of beginning.

[Emphasis added]

5. On December 27, 1887, L. D. Chillson was instructed
to survey the exterior boundaries of the Salt River Indian
Reservation and to subdivide the reservation into 40 acre allot~

ments. On July 11, 1888, there was filed with the General Land

5= 1662
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Office a plat of survey in conformance with Chillson's field notes
The surveyor meandered the north bank of Salt River as it-flows
through Township 1 North, Range 5 East.

6. On July 2, 1902 the Secretary of the Interior, pur-
suant to Section 3 of the Reclamation Act (Title 43 U.5.C. §§416,
432 and 434}, entered a Second Form of withdrawal order purporting
to withdraw the public lands in the Salt River Valley including
all of the land situated in Township 1 North, Range 5 East.
Thereafter, on June 29, 1940 and June 3, 1954, the Secretary
entered orders purporting to change from Second Form Withdrawal
to First Form Withdrawal the withdrawal of certain lands situated
within Section 3 of said township, more particularly described as
Lots 2, 3, 4 and.the Scuthwest Quarter of the Northwest Quarter
of Section 3 in Township 1 North, Range 5 East, Gila and Salt
River Base and Meridian. The Salt River Valley Water Users'
Association claims an interest in this property pursuant to the
provisions of a contract between the Association and the United
States dated September 6, 1917. It is within this area that the
Bureau of Reclamation issued sand and gravel permits to the
Arizona Highway Department and Maricopa County. Fee title to
this property is vested in the United States.

7. On October 11, 1910, R. A. Farmer was instructed to
survey (1) the boundary and exterior lines embraced within the
Salt River Indian Reservation, and (2} to subdivide the Salt River
Indian Reservation. On March 29, 1%13, there were filed with the
United States General Land Office in Washington, D. C. plats of
survey of Township 1 North, Range 5 East, Township 2 North,

Range 5 East, and Township 2 North, Renge 6 East of the Gila and
Salt River Base and Meridian, Arizona, in conformance with R. A.
Farmer's field notes. On these plats there appears a dotted line
labeled "reservation boundary®. A dispute exists between the

parties whether this line constitutes a2 part of the survey.

g o IGGS
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8. By Executive Order dated September 28, 1911, Presi-
dent William Howard Taft amended the Presidential Executive Order
dated June 14, 1879, S0 as to permanently withdraw from settle-
ment, entry, sale or other disposition all those tracts of land
lying south of the Salt River in Sections 25, 26, 34 and 36,
except the Southeast Quartexr of the Southeast Quarter, Section 34,
in Township 2 North, Range 5 East, of the Gila and Salt River
Base and Meridian, for the use of the Pima and Maricopsz Indians.

9. On September 30, 1924, the United States Surveyor
General Charles M. Donahoe, filed with the United States General
Land Office a supplemental plat of Section 35 of Township 2 North,
Range 5 East, Gila and Salt River Base and Meridian in compliance
with instructions contained in General Land Office letter "E"
dated July 11, 1%24. A supplemental plat relating to a portion
of Section 12 of Township 1 North, Range 4 East was also filed
at the same time by Surveyor General Donahoe.

10. Between 1892 and 1933 the United States issued
patents covering various parcels of which, either directly or by
mesne conveyances, the City of Mesa is now record owner. Such
parcels are as follows:

PARCEL NO. 1: The Southeast Quarter of the

Southeast Quarter of Section 7, Township 1

North, Range 5 East of the Gila and Salt River

Base and Meridian, Maricopa County, Arizona.

PARCEL NO, 2: A strip or parcel of land 300

feet in width off the West side of the North-

east Quarter of the Northeast Quarter of

Section 18, Township 1 North, Range 5 East,

extending the entire length North and South of

said Quarter Section.

PARCEL NO. 3:r The East Half of the Southwest.

Quarter of the Southeast Quarter of Section 7,

and the East Ralf of the Northwest Quarter of

the Northeast Quarter of Section 18, all in

Township 1 North, Range 5 East of the Gila and

S8alt River Base and Meridian, Maricopa County,

Arizona.

BARCEL NO, 4: The West Half of the Southwest

Quarter of the Southeast Quarter of Section 7,
and the West Half of the Northwest Quarter of

7 Ty
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the Northeast Quarter of Section 18, all in
Township 1 North, Range 5 East of the Gila and
Salt River Base and Meridian.

PARCEL NO. S5: The Northwest Quarter of
Section 18, Township 1 North, Range 5 East

of the Gila and Salt River Base and Meridian,
EXCEPT the South one~half of the North cne-
half, and the North one-half of the South one-
half of Lot 2 {which said Lot 2 is sometimes
referred to as the Southwest Quarter of said
Northwest Quarter) deeded to the United States
of America in instruments recorded March 23,
1954, in Docket 1311, at Page 210.

PARCEL NO. 6: All of the Southeast Quarter
of the Northwest Quarter of Section 3, Town=-
ship 1 North, Range 5 East, of the Gila and
Salt River Base and Meridian, EXCEPT the East
33 feet and the South 20 feet thereof.

1l. Johnson & Stewart c¢laims gertain rights, titles,
interests and licenses in the Northwest Quarter of the Northwest
Quarter of Section 9, Township 1 North, Range 5 East pursuant to
certain unpatented mining claims located originally in 1947 and
again relocated in 1953 which have been worked, mined and main-
tained to the present time in compliance with all applicable
federal and state laws.

12, Allied Concreté and Materials Company, Inc. holds
record title originating with patents from the United States to
the Southwest Quarter of the Northeast Quarter of Section 3, Town-
ship 1 North, Range 5 East, Gila and Salt River Base and Meridian.

13. Maricopa County, a political subdivision of the Statg
of Arizona, has removed sand and gravel within Section 3 pursuant
to permits issued by the Bureau of Reclamation which date from
and after 1948,

14. The Arizona Department of Transportation has claimed
certain rights to remove sand and gravel within Section 3, Town-
ship 1 North, Range 5 East of the Gila angd Salt River Base and
Meridian, pursuant to permits and licenses issued by the United
States Department of the Interior, Bureau of Reclamation, which

date from and after 1942 and has been granted rights of way
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covering portions of Country Club Drive by the Bureau of Reclama-
tion.

15. In 1962, the Arizona State office of the Bureau of
Land Management, at the regquest and expense of Arizona Sand and
Rock Co. and the Indian Community,undertook to establish an
agreed line for the south boundary of the reservation. In the
course of this work, the surveyors reported the existence of two
channels within the Salt River, one lying north of the other.

16. On October 26, 1962, the Arizona State Director of
the Bureau of Land Management reguested the Director of the Bureau
of Land Management to decide whether the north or south channel
constituted the boundary of the reservation. The State Director's

report indicated that his position conflicted with that of the

‘Bureau of Indian Affairs Superintendent at the Salt River Pima-

Maricopa Reservation.

17. In response to the State Director's regquest, the
Director of the Bureau of Land Management ruled on March 5, 1963,
that the north channel constituted the reservation boundary in
Township 1 North, Range 5 East, Gila and Salt River Base and
Meridian.

18. A memorandum dated April 14, 1964 from the Associate
Solicitor of Public Lands to the Assistant Secretary, Public Land
Management, concluded that the evidence “preponderated” in favor
of the north channel as the southern boundary of the reservation.

19. The Secretary of the Interior in 1968 reguested the
Solicitor of the Department of the Interior to review the Bureau
of Land Management's 1963 opiﬁion. The Spolicitor is the chief
legal officer of the Department of the Interior and has the
responsibility for the legal affairs of both the Bureau of Land
Management and the Bureau of Indian Affairs.

20. By memorandum dated January 17, 1969, to the
Secretary of the Interior, the Solicitor of the United States

T
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Department of the Interior, expressed the opinion that the boun-
dary of the Salt River Indian Reservation lies within the south
rather than the north channel of the Salt River.

21. By memorandum dated January 17, 1969 the former
Secretary of the Interior, Stewart L. Udall, relying upon the
Solicitor's 1969 memorandum, concluded that the south boundary
of the‘sélt River Indian Reservation lies within the south
channel of the Salt River in Township 1 North, Range 5 East of
the Gila and Salt River Base and Meridian and ordered the Bureau
of Land Management to note the official records accordingly.

22. By memorandum dated November 17, 1971 to the Director
of the Bureau of Land Management, Harrison Loesch, the then
Assistant Secretary - Public Land Management, determined that the
south boundary of the Salt River Indign Reservation in Section 3,
of Township 1 North, Range 5 East should be accepted as being in
the south channel as it existed during the 1965-66 flood.

23. On August 17, 1572, a plat of dependent resurvey
and survey was filed with the United States Department of the
Interior, Bureau of Land Masagement in Phoenix, Arizona, by Clark
F. Gumm, Chief of the Division of Cadastral Survey of the United
States Department of the Interior purporting to show thereon the
south boundary of the Salt River Indian Reservation as an ambula=~
tory line representing the middle of the Salt River.

24. The Federal Register in Volume 37, #175 for Friday,
September 8, 1972, at page 18224, announced that interested
parties were to be given the opportunity to protest the filing of
the aforementioned 1972 plat of survey.

25. Protests were filed by all of the original parties
to the sbove entitled and numbered consolidated action, excepting
Maricopa County and the Secretary.

26. All of the aforementioned protests have been denied

by the Department of Interior excepting the protest eof the

=1-
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Indian Community which was withdrawn upon condition that the other
protests be denied. The parties were informed that such denial
represented final administrative action by the Department of
Interior,

27. The Land Claimants, other than Maricopa County,
claim certain rights, titles, claims and other interests to lands
lying north of the reservation boundary as set forth in the 1972
plat of survey.

28. A diversion dam (Granite Reef) was built below
the confluence of the Salt and Verde Rivers in 1906-1908.

29. ©Storage dams were constructed on the Salt and Verde

Rivers as follows:

SALT RIVER STORAGE CAPACITY
Roosevelt Dam 1305 - 1911 1,381,580 acre feet
Horse Mesa 1924 - 1827 245,138 acre feet
Mormon ¥Flat 1923 - 1925 57,852 acre feet
Stewart Mountain 1828 -~ 1930 ' 69,765 acre feet

VERDE RIVER ETORAGE CAPACITY
Horseshoe 1944 ~ 1946 139,238 acre feet
Bartlett 1936 - 1939 178,477 acre feet

30. The Salt River is not now and never has been a
navigable river.
Iv.

The contested issue agreed upon between the Land
Claimants and the Secretary is as follows:

With regard to Causes Ro. CIV-74-553, CIV-74-529 and
CIV-73-575, whether the Secretarv in connection with his 1969
memoranda and 1972 survey, acted in a manner which was arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance
with law.  Ho agreement has been reached as to other contested
issues of fact and law in said actions.

No agreement has been reached as to the contested

-11- . 1068
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issues of fact and law between the plaintiff Indian Community and
the defendants in Cause No. CIV-72-376. No agreement has been
reached as to the contested issues of fact and law between the
plaintiff City of Mesa and the Secretary of the Interjor in Cause
No. CIV-73~769.
v.

The following additional issues of fact and law are
deemed material: 7

A. By the Indian Community:

1. Whether the Salt River Project, the State of
Arizona, and Maricopa County, have been mere licensees with re-
spect to the lands withdrawn for reclamation purposes in Section
3, with the result that they lack standing to have the Secretary's
Survey set aside,

2. Whether the Secretary's Survey of the southern
boundary of the Salt River Indian Reservation was arbitrary,
capricious, or beyond the scope of his authority, with the result
that it should be set aside as being invalid.

3., If the Court orders that the Secretary's Survey
of the southern boundary of the Salt River Indian Reservation is
invalid, then the next issue will be whether the Court can pro-
ceed any further in the matter other perhaps than to remand the
proceeding to the Secretary of the Interior.

4, 1If the Court finds the Secretary's Survey of the
southern boundary of the Salt River Indian Reservation is invalid
and thereupon retains jurisdiction to determine where the boundary
should be relocated, then the remaining issue will be - where is
the southern boundary of the Salt River Indian Reservation to be
relocated.

B. By the Land Claimants jointly:

1. Whether the south boundary of the Salt River

Indian Reservation was established prior to the Secretarial

-1P-
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Memorandum of Januvary 17, 1969.

&. W%Whether the contemporaneous historical
evidence surrounding the issuance of the Executive Order of June
14, 1879 indicate that it was the intent of the Order to establish
the south boundary in the center of the north channel.

b.‘ Whether the south boundary was platted and
fixed by the Surveyor General's map dated July 12, 1879.

c. Whether the south boundary was established
by the L. D. Chillson survey of 1883 and the official plat of
record filed in the General Land Cffice.

d. Wwhether the south boundary was establisheg
by the R. A. Parmer survey of 1910 and the official plat of record
filed in the General Land Office.

€. Whether the south boundary was fixed by
interpretations and holdings of the Department of the Interior or
its bureaus or divisions as being in the north channel.

f. Whether the United States as trustee and
the Indian chmunity as beneficiary have acknowledged by their
actions and transactions over a period of many yvears that the
reservation did not extend south of the R. A. Farmer 1910 boundary
line,

g. Whether the members of the plaintiff, Salt
River Pima-Maricopa Indian Community, and the trustee of their
reservation lands, for many years have taken no action or failed
to register any objection to the establishment of mining claims,
grants of patents or licenses within the property involived in
this litigation.

h. Whether the members of the plaintiff Indian
Community ever cultivated, inhabited or used or asserted any
dominion or control over the so-called island located in Section 9
of Township 1 North, Range 5 East.

2., If the south boundary of the Salt River Indian

13
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Reservation was not established prior to the Secretarial memoran-
dum of January 17, 1969, was the 1969 memorandum of the Secretary
and the 1872 survey pursuant thereto arbitrary, capricious, an
abuse of discretion or otherwise not in accordance with law?

a. Whether the Secretarial memorandum of Jan- )
uary 17, 1969 created new boundaries for the reservation in
violation of the provisions of Title 25 U.S.C. §398(d), Title 25
U.5.C. §211 and Title 43 U.5.C. §772 or clarified the original
boundaries.

b. Whether the Secretary Properly interpreted
the Executive Order of June 14, 1879.

¢. Whether due process of law was violated by
the Secretary of the Interior when he refused to hold any hearings
or take any evidence on the question of the disputed boundary
and refused to recognize any protests oﬁher than those questioning

the appropriate location of the boundary line within the south

channel.

3. Assuming the Secretarial memorandum of January
17, 1969 was valid, whether the memorandum was followed and
properly applied through the use of a "thalweg"” as the "middle of
the river™ in the August 17, 1972 rlat of survey.

4. Assuming the line shown on the 1972 plat of
survey is not binding upon the Court, where im the "middle of the
river" in compliance with the Executive Order of June 14, 1879
and is that line ambulatory?

a. The effect of the man-made changes within
the bed of the Salt River upon the lécation of the south boundary.

b. Whether the south boundary should be an
ambulatory line.

€. Whether the reference in the Executive '
Order to the “middle” of the river should be interpreted as refer-
ring to & medial line between the high banks, to the “thalweg”,

-}
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to the “thread of the stream®, or to some other measuring line.

d. At what level of water flow should the
"middle® of the river be measured?

€. Whether the "middle” of the river should
be determined with reference to the existence ¢of the river bed
when dry.

£, Whether the evidence, geolegic information
and photographs show & highly erratic river flow and that the
location of channels within the defined cut banks is constantly
subject to change.

g. Whether the Salt River in Township 1 North,
Range 5 East should be regarded as containing two "channels”.

h. 1If go, whether at the present time, the
north channel of the Salt River in Township 1 North, Range 5
East is the main channel of the river.

i. 1Is it scientifically possible today to
determine a midline hqundary. complying with the original Execu~
tive Order by using the high banks or cutbhanks of the river?

3. Whether by reason of the doctrine of prior
appropriation such water which does occasionally fiow in the
river bed is not available for use by the adjacent owners, includ-
ing any of the parties hereto, but must be permitted to continue
down stream for diversion by the Buckeye Irrigation District,
whose landowners have prior appropriative rights thereto.

k. Whether by reason of the foregoing circum-
stances access to the flow of water in the river bed is of no
value to any of the parties hereto.

1. Whether the common law rules respecting a
boundary lying between two parcels separated by a river are inap-
plicable to these actions.

m. Whether this Court may properly fix a periog

of time when the flow of water in the Salt River became 8o

m15m
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infrequent that the common law rules ceased to apply and the
Court may fix a line, susceptible to survey on the ground, which
will fix a permanent boundary to the reservation.

n. Whether the extensive man-made activities
within the bed of the Salt River in the subject area starting from
before the creation of the Indian Reservation in 1879, continuing
through the present and anticipated in the future, have so arti-
ficially influenced and changed the flow and the course of the
Salt River that the Court may properly and permanently fix the
south boundary as a midline between the natural high banks (out-
side banks) of the Salt River.

5. Whether the Indian Community's claim for damages
and ejectment is barred by statutes of limitation, laches,
estoppel or immunity.

a. Whether the plaintiff Indian Community has
standing to sue in trespess or ejectment without first establish-
ing its possessory interest in the disputed land.

b. Whether if any portion of the reclamation
withdrawn land in Section 3 is included within the reservation,
the Salt River Valley Water Users' Assoviation, the Department
of Transportation and Maricopa County are immune from liability
to the Indian Community because they have used the land pursuant
to valid contracts and permite from the United States and in the
case of the Association as agent of the United States.

€. By the Secretary:

i. The Secretary maintains that all he has thus
far done is resolve &n internal departmental dispute and has not
affected any of the non-Indians alleged interests, that no federal
question is present and that he has fulfilled the requirements of
the Administrative Procedure Act.

2. 7The Executive Order of June 14, 1B79, which

established the present Salt River Pima-Maricopa Reservation

w]lg-
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described the south boundary of the Salt River Pima-Maricopa
Reservation by means of calls to natural objects. The Executive
Order also preserved Indian interests lying south of the Salt
River.

3. Calls to natural objects govern courses and
distances run by a surveyor.

4, A meander line is not a boundary but merely
describes the sinuosit;es of the banks of a atream and the
amount of land to be conveyed.

5. The Bureau of Land Management is the agency
within the Department of the Interior charged with administering
the public lands of the United States. The Bureau of Land Manage-
ment had an admitted self-interest in its 1963 opinion that the
north channel of the Salt River constituted the boundary of the
Salt River Pima-Maricopa Indian Reservation.

6. None of the non-Indian land claimants acguired
any interest in lands between the north andé south channels of
the $Salt River sﬁSsequent to, or in reliance upon, the Director
of the Bureau of Land Management's May 3, 1963 opinion.

7. Reither the Bureau of Indian Affairs nor the
Salt River Pima-~Maricopa Tribe have ever assented to the Bureau
of Land Management's view that the north channel of the Salt
River is the southern boundary of the Salt River Indian Reserva-
tion.

8. Notwithstanding the rights asserted by the non-
Indian land claimants, the United States has fee title to much of
the land lying between the north and south channels of the Salt
River.

9. The south boundary of the Salt River is an
ambulatory line which changes with the non-avelsive changes in
the main channel of the Salt River.

10. 7The 1972 survey was conducted in accordance
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with the instructions by the Department of the Interior and
accepted surveying practice.

1l. A topographic map made in 1902-03 shows the
Salt River running only in one channel--the south channelw~ and
4 dotted line in the center of said channel indicates the reser-
vation boundary.

12, None of the parties suing the Secretary have
suffered allegal wrong because of agency action or have been
adversely affected or aggrieved by agency action within the
meaning of a relevant statute.

13. The Court's jurisdiction in the suits against
the Secretary is limited to determining, on the basis of the
administrative record before the Secretary, whether the Secretary
acted in a manner which was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law and, if so,
to remanding the case to the Secretary for further proceedings.

D. By the City of Mesa, Transamerica Title Insurance

Co. and Allied Concrete & Materials Co.:

1. Did the filing of the 1972 Plat of Survey con-
stitute a decision by the Secretary of Interior regarding the
proper location of the reservation boundary?

2. As against the claims of adjoining patentees
from the United States and their successors in interest, did the
Secretary of Interior have legal authority to decide the location
of the boundary?

3. Did the filing of the 1972 Plat of Survey as a
part of the public records of the Phoenix office of the Bureau of
Land Management constitute a decision by the Secretary of Interior
that all property lying to the north of the reservation boundary,
2s there delineated, was the property of the United States as
trustee for the Indian Community?

4. Does the 1972 Plat of Survey &s now filed with
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the Bureau of Land Management constitute a ecloud upon the titles
of the City of Mesa and Allied Concrete & Materials Co.?

5. Was the filing of the 1572 Plat of Survey,
including the boundary line shown thereon, within the legal powers
of the Department of Interior irrespective of the nature and exten
of the administrative procedures which preceded the filing of the
plat?

E. By the Arizona State Highway Commission:

1. What is the appropriate scope of review of
the decision of the former Secretary of the Interior, Stewart L,
Udall?

2. What is the appropriate standard of review?

3. Are plaintiff Indian Community‘'s claims for
relief in trespass barred by the provisions of A.R.S. §12-5422

4. To what extent does prior construction of the
June 14, 1879 Executive Order by the Bureau of Indian Affairs,
the General Land Office {now the BIM) and the Burean of Reclama-~
tion indicate a iong—standing administrative interpretation of
the location of the boundary within the bed of the Salt River?

5. Whether or not the Plaintiff's action against
the State of Arizona in the Federal District Court is barred by
the Eleventh Amendment to the United States Constitution.

6. Whether or not there may be other indispensable
parties having fee or lesser interests in real pProperty lying
within the bed of the Salt River within Township 1 North, Range 5
East, vwho may ba adversely affected by any determination which
this Court may make.

7. Whether or not the United States of America
is an indispensable party to the present action under Rule 19
©f the Federal Rules of Civil Procedure.

8. If the line to be established is a fixed rather
than an ambulatory line, what date {or flow) should be utilized

~19w
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for the purpose of establishing the rights of the parties to the
lands in guestion?

9. Should the entire matter be remanded to the
Department of the Interior in order to hold hearings, take testi-
mony, allow the introduction into evidence of exhibits, take
testimony and generally augment a woefully inadequate administra-
tive record.

F. By Johnson & Stewart Materials, Inc.:

Johnson & Stewart Materials, Inc. adopts the issues
of fact and law set forth above jointly by the Land Claimants
without additions thereto.

G. By Salt River Vallev Water Users' Association and

Salt River Project Agricultural Improvement and Power District:

Salt River Valley Water Users' Association and the
Salt River Project Agricultural Improvement and Power District
adopts the issues of fact and law set forth above jointly by the
Land Claimants without additions thereto.
vI.

A list of exhibits is attached hereto and incorporated
herein by reference. The parties stipulate to the admission in
evidence of all exhibits Previously marked for identification.
This stipulation is made solely in the interests of trial conven-
ience and does not preclude any party from challenging any exhibit
as being wholly irrelevant and immaterial to any of the issues in
this litigation or as being beyond the scope of review of the
Secretary®s actions nor to challengé the weight to be given to any
of the contents thereof,

VII.

The Land Claimants intend to offer all of the following
depositions:

Deposition of Boyd S. Owens, dated March 28, 1974.

Deposition of the Honorable Stewart L. Udall, dated
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Octeober 22, 1974.
Deposition of Harrison Ivesch, dated Octobgr 22, 1974,
Deposition of Edward Weinberg, dated October 21, 1974.
Deposition of Henry Taliaferc, dated oétober 22, 1974,
Deposition of Clark Gumm, dated October 21 and October
22, 1974,
The Indian Community intends to offer the following
depositions:
Deposition of James =H. Jones, Jr., dated January 15,
1875, together with all depositions marked as exhibits herein.
The Secretary intends to offer the following depositionst
The Secretary believes that depogitions are not rele-
vant to the lawsuits in which he is a defendant since the only
issue therein is the reasonableness of the decision made on the
basis of the administrative record. In the event the Court per-
mits the use of depositions herein, the Secretary reserves the
right to use any of the depositions listed herein by the other
parties, '
V;II.
The Land Claimants intend to call the following wit-
nesses at the trial:
1. Lawrence Hanline, Bureau of Indian Affairs
124 West Thomas Road
Phoenix, Arizona
2. James H, Jones, Jr.
1536 East Mountain View Road
Phoenix, Arizona
3. Clark Gumm
Greater Washington, p.C, area, exact
address unknown,
4. Stewart Udal)
6400 Goldsboro Road
Bethesda, Maryland
5. Leonard Halpenny

3938 Santa Barbara Avenue
Tucson, Arizona
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10.
11.
iz.
13.

14,

15,

16.

17.

18.

19,

br. Troy L. Pewe
538 East Fairmont Drive
Tempe, Arizona

Paul Smith, Bureau of Indian Affairs
124 West Thomas
Phoenix, Arizona
Earl Johnson :
1401 North Alma School Road
Mesa, Arizona

Everett Stewart
1401 North Alma School Road
Mesa, Arizona

Boyd Owens, Bureau of Land Management
Valley Center, 24th Floor
Phoenix, Arizona

Crson Phelps
827 East Seventh Street
Mesa, Arizona

Waldo Williams
502 North Alma School Road
Mesa, Arizona

Lewis Phelps
1014 West University Drive
Mesa, Arizona

Forrest Jennings, Location Section
Arizona Department of Transportation
206 South 17th Avenue

Phoenix, Arizona

Richard Pinkerton, Photogrammetry
Arizona Department of Transportation
206 South 17th Avenua

Phoenix, Arizona

Bryan Rockwell, Title Section
Arizona Department of Transportation
206 South 17th Avenue

Phoenix, Arizona

Richard K. Esser, Supervisor

Production Control, Right of Way Operations
Arizona Department of Transportation

206 South 17th Avenue

Phoenix, Arizona

A. J. Pfister, Deputy General Manager
Salt River Project

1521 Project Drive

Tempe, Arizona

Don Weesner, Chief Engineer

Sajt River Valley Water Users' Asesociation
1521 Project Drive

Tempe, Arizona
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20.

21.

22,

23.

24,

25,

26.

27.

28,

29,

30.

31.

32.

Francis Smith, Secretary
Salt River Project

1521 Project brive
Tempe, Arizona

Victor I. Corbell, former President of
Salt River Project

303 East bel Rio Drive

Tempe, Arizona .

Ted Wilson, Supervisor
Hydrologie Records and Analysis

Salt River Valley Water Users' Association
1521 Project Drive

Tempe, Arizona

Jim Gardner, Supervisor
Cartographic Section of Drafting Department
Salt River Valley Water Users' Asscciation
1521 Project Drive

Tempe, Arizona

John 8. Schaper
215 East Lexington
Phoenix, Arizona ' 85012

Joe T. Fallini
Boise, Idaho area
exact address unknown

George Hedden, former Assistant Area Director of

Bureau of Indian Affairs
1902 East Dartmouth
Mesa, Arizona

Garnet Hayes
10000 East Mcbowell
Scottsdale, Arizona

Charles K. Luster
Director of Publiec Works
City of Mesa

55 North Center

Mesa, Arizona

Francis H. Lathrop
Deputy County Engineer
Maricopa County

3325 west burangoe
Phoenix, Arizona

Joseph C. Alexander

Maricopa County Right of Way Agent
111 South Third Avenue

Phoenix, Arizona

Title Officer

Lawyers Title of Arizona
2200 North Central Avenue
Phoenix, Arizona

Title Officer

Transamerica Title Insurance Company
114 West Adams

Phoenix, Arizona

—2 3=
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33. Title Officer
Dynacompa, Inc.
930 East Highland
Phoenix, Arizona

34, State witness re grade and location of North

Country Club Drive

The Plaintiff Indian Coﬁmunity intends to call the

following witnesses at the trial:

l. W. 5. Gookin
4203 North Brown Avenue
Scottsdale, Arizona

2. G. Donald Voorhees
Bureau of Land Management
Washington, D. C.

The Secretary believes that the jurisdiction of the

Court is limited to reviewing the administrative record upon which

the 1969 decision and 1972 survey were made since the relief

sought is a review of those administrative actions.

However, if

the Court is of the view that the introduction of other evidence

is proper, the Secratary adopts the list of witnesses submitted

by the tribe and in addition may call the following:

1. Boyd §. Owens, Bureau of Land Management

Valley Center, 24th Floor
Phoenix, Arizona

2. James H. Jones, Jr.
1536 East Mountain View Road
Phoenix, Arizona

3. Harrison lLoesch
Counsel to the Committee on Interior
and Insular Affairs
House of Representatives
Washington, D. C.

4. Edward Weinberg
1700 Pennsylvania Avenue, N.W.
Washington, D. C.

5. Henry B, Taliaferro, Jr.
815 Connecticut Avenue, N.W.
Washington, D. C.

6. Stewart L. Udall
6400 Goldsboro Road
Bethesda, Maryland

7. Clark Gumm
Address to be supplied

- -
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8. G. Don Vorhees
Bureau of Land Management
Department of the Interior
Washington, D. C.
IX.

The foregeing pretrial order has been approved by the
parties to this action as evidenced by the signature of their
counsel hereon, and the order is hereby entered and will govern
the trial of this case. This order shall not be amended except
by order of the Court pursuant to agreement of the parties or to

prevent manifest injustice.

A
DATED this [;- day of , 1976.

W. D, Mutray,
Court Judge

APPROVED AS TO FORM AND CONTENT:
MARKS & MARKS

By

PRilip IV Shta
Attorneys for Plaintiff

SMITH, RIGGS, BUCKLEY, RIGGS & FULLER

Attorneys for Johnson & Stewart
Materials, In¢., Johnson & Campo

PERRY & HEAD

By T2, Pl <7
Dale A. Hea ‘
Attorneys for Allied Concrete & Materials

BRUCE E. BABBITY
The Attorney General

BYMJM

Donald 0. Loeb
Assistant Attorney General

Attorneys for Arizona State Highway Commission . 10 32
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MOISE E. BERGER
The County Attorney

BYMM
David Krom

Deputy County Attorney
Attorneys for Maricopa County

POWERS, BOUTELL, FANNIN & KURN

Atfhbrneys for City of Mesa and
ransamerica Title Insurance Co.

WILLIAM SMITHERMAN
United States Attorney

Attorneys for Secrétary of the Interior

JENNINGS, STROUSS & SALMON

BY
Robert E. Yy

Attorneys for Salt River Valley Water
Users' Association and Salt River
Project Agricultural Improvement and
Power District
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

e o ™

SALT RIVER PIMA-MARICOPA INDIAN
COMMUNITY,

Plaintiff,
V8.

ARIZONA SAND & ROCK €0., an
Arizona eorporation, et al.,

Defendants.

JOHNSON & STEWART MATERIALS,
INC., et al.,

Plaintifrfs,
vs.
ROGERS C. B. MORTON, Secretary
of the Department of the
Interior, et al.,

Defendants.

CITY OF MESA, an Arizona
a municipal corpdration,

Plaintifr,
vE.
ROGERS C. B. MORTON, Secretary
of the Department of the
Interior, et &l.,

Defendants.

SALT RIVER VALLEY WATER USERS!
ASSOCIATION, an Arizona corpora-
tion, et ml., .
Plaintiffs,
vs.

ROGERS C. B. MORTON, Secretary
of the Department of the
Interior, et al.,

Defendants.

"

-

L2

"

e

an

-

a8

L1

1]

-

L1

1)

5

EXHIBIT C
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No. Cv-72-376~Phx.

Ko. Cv-73-579~-FPhx.

No. Cv-73-769-Phx.

Ho. Cv-T4-553-Phx.
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STATE OF ARTZONA, ex rel.,

W. A. ORDWAY, Director of the
Arizona Department of
Transportation,

oy

oo

oy

Plaintiff,
vs. ' No. Cv-TH-529.Phx.
ROGERS C. B. MORTON, Secretary

of the Department of the
Interior, et al.,

*"»

0

Defendants.

FINDINGS OF PACT
‘ and
CONCLUSIONS OF LAW

These conscolidated actions involve the south boundary
of the Salt River Indian Reservation in Township 1 North, Range 5
East, Glla and Salt River Base and Meridian, north of Mesa, Arizonz.
As a2 result of a decision by the then Secretﬁry of Interior on
January 17, 1969, a plat of Burvey was prepared and filed on August
17,1872, shswing that boundary at s loeation which would result 4n
the inclusion within the reservation of certain property to which'
other parties claim an interest. The individual actions are thege:

No. CIV-72-376. This 1s an action filed by the Indian

Community against Arizong Sand and Rock Co., et al., for trespass,
ejectment and damepes for the removal of sang and gravel, The issue
of the amount of damages, if any, has been severed and only the

issue of ;1ab111ty 48 now before the Court. Of the defendants origi-
nally named in this action, only the following still remain: Johnson
& Stewart Materials, Inc., Allied Concrete & Materisls Co., Salt
River Valley Water Dsers! Association, Arizons Stete Highway Commis~-
sion (now the Arizona Department of Transportation), the County of
Maricopa, Roy Johnson and Earl C. Johnson and their vespective wives
and the Executor of the Estate of Leroy Johnson, Deceased. Trans-
america Title Insur;nce Company subsequently became a party defendant
to this action on 1§s motion to intervene upon the grounds that it
hes issued a policy of title insurance ﬁpon property owned by Al2:_ 3

Concrete & materialp Co.
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In this action the Indian Community seeks an order of
eJectment against all defendants from the reservation as determined
by the Secretarial memorandum of January 17, 1969, and damages for
trespass against a1l defendants except Allied COncrete'Haterials
Company, Inc.,

In the course of ﬁroceedings in this case the court
ruled that it would mot consider g collateral attack by tpe defen-
dants upon the decision of the Secretary of the Interior and this
ruling resulted in the filing of the subsequent actions in which the
following claims are asserted:

N&. CIV-73-579. This is an sction instituted by
Johnson & Stewart Materials, Ine., Roy Johnson and Earl C. Johnson

and thelr respective wives, and the executor of the Estate of leroy
Johnson (hereinafter collectively referred to as "Johnson & Stewart")
against the Secretary of Interior seeking to invalidate the decision
of the Secretary and the 1972 Plat of Survey. The plaintiffs clain
en interest in a portion of the disputed property by reason of un-
patented mining claims and assert that the Secretarial memorandum
of January 17, 1969 1g unlawful; exceeds the>Secretaﬁia1 powers,
violates due process and econstitutes a taking of property interests
without Just comﬁensation and due process.

No, CIV-73-769. This 4is a similar action brought by
the City of Mesa. It claims a fee simple interest in portions of

the disputed property by reason of patents dssued by the United
States prior to the filing of the 1972 Plat of Survey.
No. CIV-74-553. This 42 a similer action brought by

the Salt River Valley Water Users' Azsocliation. The Assoclation
cleims an interest in a pertion of the disputed property pursuent
to a contract entered into with the United States in 1917 by which
said land, which previously had been withdrawn for reclamation
burposes, was conveyed to the Association, 8s Agent of the United
States, rof ise in connection with the cperation of the Salt River

Froject, a Federal reclamation project.
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No. CIV-TE-529, This is an action brought by the State of

Arizona on behalf of the Director of the Arizona Depariment of Trans-
pertation. The State of Arizona elpims an interest in a portion of
the digputed property by reaéon of certain licenses and permigs for
the removel of sand and gravel and rights of way which were granted
to the Department by the Bureau of Reclamstion, Departiment of

Interior.

The above consolidated c#ses came on for triel before the
court, sitting without & jury, on Marech 17, 18, 22, 23 and 31, 1976,
the plaintiffs were represented by their respective counsel, &nd the
defendants were represented by their respective counsel; thereupon
eral and documentary evidence was introduced by and on pehalf of
each of the parties, and at the close of gll of ihe evidence, the
parties rested and thereafter, within the time granted by the court,
each of the partles flled thelr briefs and proposed Findings of Fact
and Conclusicns of Law, and the cause was then submitted to the court
for its conslderation &nd decision, and the court having consldered ,
gll of the evidence and testimony submitted at the trisl of the
cause, and the briefs of counsél; and belng fully advised in the
premises, now makes and orders flled its Findings of Fact &nd Con-
cluslions of Law @s follows:

FINDINGS OF FACT
. I

The Salt River Pima—garicopa Indian Reservation was
ereated by the Executive Order of President Rutherford B. Hayes,
dated June 14, 1879. In issuing this order President Hayes scted
pursuant to the authority of the Act of February 28, 1859),

II

The Reservation set aslde by this Executive Order lies
dmmediately east of what is now the City of Scottsdale and north of
the City of Hesan. Its southern boundary is described in the Execu-
“dtwe "mder as being "% ® up and along the middle of the [Salt] river
% &%, At issue in this proceeding is the location of the river
boundary in Township 1 Nérth, Range 2 East, Qila and 5alt River Base

onlf o



and Meridian.
111 .

The area compriring the Salt River Reservation had been
surveyed in 1868 by W. F. Ingalls under contract with the General
ifend Office, Ingalls' field notes und the plats of his survey show
the Salt River flowing in two distinet channels, generally shout
one—hélf mile mpart, from & point in Seetion 25, T2N, R5E, and thence
southwesterly about six miles to Section 7, T1K, RSE, where they
reunite. | ’

Iv.

The fact of these two channels was the source of uncer-
tainty over a periocd of ﬁany years as to the location of the reser-
vation boundary in TIN, R5E. This uheertainty was expressed by the
Acting Commissioner of the General Laend Office in a letter dated
March 7, 1892, to the Commissioner of Indian Affairs, stating that
entries wére belng made along the river and that his office did not
know whether or not the island between the channels was within the
reservation. -

v

The location of the middle of the Salt River in Township
.1 North, Renge 5 East, has been complieated.by extensive works of
man. Beginning %n about 1870 a series of irrigation canals, together
with their headings and dams, diverted river waters from theiyr natural
channels. Since 1911, with tﬁe construction of Roosevelt Dam &nd
@ranite Reef Dam, only otcasional flood waters have flowed through
this.Township.

vI

The Salt River Indians formally reguested the Interior
Department to resolve the