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BEFORE THE

ARIZONA NAVIGARLE STREAM ADJUDICATION COMMISSION

IN THE MATTER CF THE NAVIGABILITY )}

OF THE VERDE RIVER FROM ITE ) HO. 04-BD9-NAV
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THE CONFLUENCE WITH THE SALT ) ADMINISTRATIVE
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COUNTIES, ARIZONA. 3
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Date: April 1, 2015
Filed: April 22, 2015
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BE IT REMEMBERED that the above-entitled
and numberad mabber came on regulazly to be heard
before the Arizona Navigable Stxsam Adjudication
Commission, at Squire Patton Boggs (US), LLP, 1 east
Washington Skreet, Suite 2700, Phoenix, Arizona,

commencing at 9:08 a.m. on the 18t day of April, 2015.

BEFORE: WADE NOBLE, Chairmam
JIM HENNESS, Vice Chairman
JIM HORTON, Commissioner
BILL ALLEN, Commisaioner

COMMTSSTION STAFF:

Mr. Georde Mehnert, Director,
Legal Assistank, Resesarch Analyst
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SQUIRE BATTON BOGGS (US) LLFP

By Mr. Fred E. Breedlove, III, Eeq.
1 East Washingkon Street

Suite 2700
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(602} S52B-4000
fred.breedlovegsguirepb. com

For Freeport Minerals Corporation:

FENNEMORE CRAIG, PC

By Mr. Sean T, Hood, Esqg.
2394 East Camelback Road
Sulke 60D
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(602) 91&-5475
shoodefclaw.com
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1 APPEARANCES CONTINUED: 1 CHAIRMAN NOBLE: I think we're ready to
2 2 regume our hearing on the Verde River, Mr. Buriell,
For Maricopa Counkty:
3 3 Mr. Slade, Jody.
EELM, LIVESAY & WORTHINGTON, LID
1 By Mr. John Helm, Esaqg. 4 George, will you call the roll?
1619 EBast Guadalupe Road
5 Suite 1 5 DIRECTOR MEHNERT: T will.
Tempe, Arizona 85283
& {4B0) 245-9500 6 Commlssgioner Allen.
helm.johnehlwaz. com
7 7 COMMISSTONER ALLEN: Here.
8 : a DIRECTOR MEHNERT: Commicsioner Horton.
For Yavapal-Apache Nation:
9 COMMISSTONER HORTON: Herxe.
MONTGOMERY & INTERFRETER, PLC
10 By Ms. Susan B. Montgomery 10 DIRECTOR MEHNERT: Commisszsioner Hennegs.
4835 East Cactus Road
1l Sulte 210 il COMMISSIONER HENNEES: Present .
Scottadale, Arizoma BS254
12 (480) 513-5825 iz DIRECTOR MEHNERT Chairman Hoble.
smontgomery@nilawaz. com
13 rinterpretergmilawaz . com 13 CHAIRMAN NOBLE: I am here.
14 14 DIRECTOR MEHNERT: oOkay, all four
15 For Defenders of Wildlife, et al.: 15 Commissionere are here, and so 1s our attorney.
16 ARIZONA CENTER FOR LAW IN TIE PUBLIC INTEREST 18 CHATRMAN NOBLE: Mr. Slade.
By Ma. Joy E. Herr-Cardillo
17 2205 Eaat Speedway Boulevard i7 MR. SLADE: Mr. Chairman, good morning.
Tucson, Arizoma BS71%
1R 520-5289-1736 18 Gocd morning, Commissioners.
jherrcardillogaclpl. oxg
135 19
20 20 CONTINUED CROSS-EXAMINATION
For the City of Phoenix:
21 21 BY MR, SLADE
CITY GF PHOENIX LAW DEPARTMENT
22 By Mm. Cynthia S Campbell 22 Q. Gocd morning, Mr. Burtell.
200 West Washington Street
23 Suite 1300 FE] A Goocd moxning, Mr. Slade.
Phoenix, BArizona B85003-1611
24 602-2632-6'761 24 Q. Again, Eddie Slade representing the State
eynthia. campballephosnix. gov
25 25 Land Department, here with, again, Cheryl Doyle with
COASH & COASH, INC. 602-258-14d440C COASH & COASH, INC. 602-2568-1440
wwu . coashandcoash. com Fhoenix, AZ wwu . coashandcoash . com . Phoenix, AZ
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1 the State Land Department. 1 A. A fence perpendiculax teo the riwver, would
2 And I wanit to begin by talking about access 2 thak bleck -- T don't know if it would block acecess to
3  Mr. Hennezs had brought up a gquestion when Jerry 3 the river. It might locally block one's ability ta go
4 Van Gasse, if I'm pronouncing his name correck, 4 down the river.
5 testified in February, and Mr. Henness asked about 5 Q. Ckay. Right. 2and so it would block an
& access on wildernese lands. Do you remember that 6 Arizona citizen's ability to move down the Verde River
7  conversabion? 7 if there was a fence across the river?
a A I da B A If they were in the river, and depending on,
8 Q. QOkay. 2and aoc I want te fturn ko access on the 9 I guess, the size and extent of the fence, that is a
10 Verde River. 10 possibility.
11 Is dt your understanding that 1f a private 11 Q. And if the State Land Department owned the
12 landowner owns the lands alongside the river, that if 12  bed of the rxiver, had title toc the bed of the river and
13 the private landowner alsa owns to the middle of the 13 determined that navigabhility was a public interest --
14 river on the Verde, rthey would be able to put up a 14 A, I think this is a public trust doctrine.
15 fence in that area? 15 Q. prublic trust doctrine.
16 A. I guess this hearing is to determine what the 16 A. Okay.
17 ocwnership is; but under your hypothetical, they own the 17 Q. -- they could prevent pecple from putting
18 land. 18 fences across the river; is that carreck?
19 Q That's right, 1e A If they were the cwner/manager of the land, I
20 AL That they ecan put up a fence acroae the river 20 suspeck so.
21 if it's determined they have title te the middle of the 21 0. Ckay. You've menktioned the State of Utah
22 river, yes, I believe that's the case. 22 case, U.8. v. State of Utah, 283 U.8. 54 (1931} case.
22 Q. 8o they could prevent accesa from people 23 And have yeou reviewed that case?
24 coming down the river corridor if they put up a fence 24 AL What I've reviewed is the Special Master's
25 acroes the river? 25 report that preceded the U.5. Supreme Court's decision,
COASH & COASH, INC. 602-258-1440 COASH & COASH, INC. 602-258-14440

wwnt . coashandcoanh . com Phoenix, AZ www , coashandccash. com Phoenix, AZ
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and I've read the Special Magter’a reporkt more closely,
but I have alsc read the Supreme Court decisien, of
which they referenced the Special Master.

Q. And I'm going Eo give you a copy of the --

unlese you have a copy yoursealf,

A. It would take me a little digging, aso --
. Sure, let me give yocu a copy.
A, -- this will save ug all some time, I'm sure.
Q. And I'm on 283 U.&. pin zite B7.
A, I'm eorry, Mr. Slade, when you say pin
site -- oh, that's the little asterisk?
Q. Yes, there'a one asterlsk.
A ©Oh, there it is, Okay, Sorry. That scems

like a lawyer notation.
Yes, I found it here on thie Page 6 of your

Westlaw printocukb, yas

Q. Okay. And do you see the paragraph thar
beging with "The government" right below that?

A. Yes, Paragraph 12.

Q. So I'm going to read thak. Just let me know
1E I read it correctly.

AL Sure.

C. "The dovernmment invlites a comparison with the
conditione found to exist on the Rio Grande River in
New Mexico, and the Red River and the Arkansas River,

COMRSH & COASH, INC. 602-25B8-1440
www. coashandecoash. com Phoenix, AZ
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report, correct?
b In the Utah cace.
Q. In the Utah case.
A. That's correckt.
Q. 2nd in that cage he lookad at USGSE deptha; is
that correct?
A. USGS depths.
I don't know --
Q. He came up with the average depthz over the

course of a yesar, as you testified to?

A. Yeah, I apolodgize, when I paused when yocu
said USGS, I don't know if those are USES gages or who
wae operating them, the Bureau or scmebody.

Q Ckay .

A. Bur there were gagee. I don't think the word
USGS shows up in that report, but ——

[+} Sure.

A, BPut, yes, there was government data thak was
provided upon which he locoked at, among other things,
depths.

a. Ckay. And among cther things he looked at,
he talked to or deposed boaters whc had been on the
river; ia thakt correct?

A. Mr. Dimock testified, and I didn’t read all
of them, but I don't think it would be an

COASH & COASH, INC
www . coashandcoash. com

602-258-1440
Phoernix, AR
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above the meouth of the Grand River, in Oklahoma, which
were held to be nonnavigable, bhut the comparison dees
not aid the government's contention. Each
determination as to navigability must stand on its own
facka. In each of the cases to which the government
referd, it was found that the use of the stream for
purposes of transportation was exceptional, being
praciticable enly in timeg of high water."

Did I read thabt correctly?

A Yes.

Q. Okay. &And ie 1t your understanding, frem
whalt I just read, that each detexrmination as to
navigability muat stand on its own facts related to
that specific river?

A 8ure. And I guess where I would only add
something, Mr. Slade, is if those same facts are
gimilar to the other rivers that have already been
declded, then a comparison can be drawn,

o] And 1f they are different, then a comparison
may not be able to be drawn?

A. Sure At the end of the day, T conour,
obviously as if anyone cares what I say, that what the
Supreme Couxt 1s eaying is that each river has to be
locked at independently of other rivers, sure.

. Okay. And you've read the Special Mastex's

COASH & COASH, INC.
v, coashandcoagh. com

602-258-1440
Phoenix, AZ
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overestimation Eo say hundreds --
Q. Hundreds .
A, -- of boaters that wers -- or peoples, I

should say, some were boaters, some were nok, that

lived on or near the river that he felt were useful to

talk to.
Q. For the Green, Grand, and San Juan?
Al Yes
0. Have you talked to any boaters that have been

on the Verde?

a, Talked to any -- nc.
Q. Hot one?
A. I have -- I think whab I've deme is probably

as relevant as to talking to any boater, is I tried to
read Mr. Williams' book closely, an experienced boater
who went from the top ta the bottom, with the point of
very carefully outlining what he was seeing.

and I was certainly here te see Mr. Lynch'e
Eestimony and Mr., Fullex's testimony and Mr. Faxmer's
testimony, and all of them I would consider to be
boaters that want to talk about their experience on the
river. Sc I think I've been exposed to certainly
people Ehat have hoakted the xiver.

Q. And just to be clear, when Mr. Lynch,

Mr. Farmer, and Mr. Fuller testified, that was after

COASH & COASH, INC.
www . coashandccash. com

602-~258~-1440
Thaenix, AZ
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you've made your nonnavigability decimion; iz that
corteck?

A That ie correct. However, I was able to read
the record in this case prior to thig latest round, and
I believe Mr, Slingluff testified, and so I was
familiar with what he was testifying. I can't remember
if Mr. Farmer bestified in the earlier round.

Buk there wag certainly z lot of discuseion
in the earlier round, and I read the briefs that your
client and others filed. So I got a preity good sense
cf what pecple/boaters were saying regarding the river
prior to my submittal of my report.

o. Pretty good sense, but you never talked to
one boater on your owm?

A. No.

Q. Okay. And did you ever gee a boater go dewn
the river?

A. I have. I've seen, you know, pecple in
duckies floating down the river.

Q. Where 1s that, exactly?

A, Generally, in the Camp Verde area above
Beasley Flats

0. pid they have any problems?

A I didn't interview them. As you pointed out,
I haven't talked ko a boater, so...

COASH & COASH, INC. 602-258-1440
wuww . coashandcoash. com Phoenix, A%
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lot of tourlsts do. We went up into the mountaina and

took a guided whitewater trip on the Arkansas.

(=N Why haven't you boated the Verde?
A I'm not an avid beater.
Q. Butbt you tock a trip, I think you =said you

loved, from what I heard in the Gila, you said yeu've

done a lot of canceing down Canyonlands National Park?

A. That's correct. Sure.

Q. So it sounds like you like boating, to some
degree?

A. I love the area, and in that area the river

provides an accees, a corridor, along the Green and the
Colorado that really ie one of the only ways to get
inke some of these areas.

So, again, Mr. S8lade, I'm not an experienced
boater. Anyone who's boated that stretch of -- I think
still water was talked about yesterday. Stillwater
Canyon is one of the areas that you float through in
Canyonlanda. It's a very gentle, easy float through.
So that'!'s the extent of my boating.

Q. S0 1f you had boated the Verde, do you think
you would have learned scme things about the river when
you did thak?

Al I think one trip down the Vexde by someone
who's never done it would mot he of much value

602-258-1440
TPhoenlx, AZ

COASH & COASH, INC.
www. coashandeoash, com
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Q. When you were wWakching them kbeat down the
river, did they have any prohlems?

A Have any prablema.

Not that I saw.

Q. Okay. And you've never boated the river
yoursgelf?
A. 2s I think I testified, I have npt. The only

river that I have been in a boatable contraption, if
you will, was floating the Salt River in an inner tuthe
downstream. I belleve I testified ko that in one of

the earlier caszes.

Q. In Arizona?
A. In Arizona.
Q. Qkay. Buk you've boated a fair amount in

ather places?

A. I would not characterize it ag a faix amount,
certainly not in comparison to Mr. Fuller.

Q. Ckay. How many ktimes have you hoated the
Green and the Grand?

A. If I were ta count thewm up, prebably, in
total, on the order of maybe 15 Eripa,.

Q. Okay. BAnd you've also boated the Arkansas;
is that coxrect?

A. Yes. When I lived in Colorade, a group of
co-workera and I during the apring runoff did what a

602-258-1440
Phoenix, AZ

COASH & COASH, INC.
www . coashandcoash. com
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Q. Hew aboub 50 fe 60 trips Ly sowmecne whe's
done it?
A. I think that's why I value Mr. Williams*® hock

s0 much, becaude I got the impresgion that he'a that
type of person.

o. Ckay Ox Mr. Farmer, who teegtified before
this Cemmigsion, who'a boated at least 50 to 60 times
down the Verde?

A. I think Mr. Farmer has a very partienlar view
regarding the river.

Q. Yesterday you talked about what part of the
Verde you'we seen, and I'm trxying to figure out exactly
what gegments you'wve seen.

Have you seen on foot, in persen, by the
river, not on a mountaintap, not on an aerial, have you
scen Segment 5 in perscn by the river?

F Segment 5. &And is that my Segment 5, which
used to be your Segment 5, or Ehe new Segwment 5 that

you guys have?

Q. Let's go with your Segment 5.

A. Qkay, which used toc be your Segment 5. Okay.
fu] That's right.

AL And as I recall, your Segment 5 used to begin

below Horseshoa.
Q. Yee.

602-258-1440
Phoenix, AZ

CCASH & COASH, INC.
www . coashandcoash. com
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A. And I'll look at my map for reference here.
Yes, when I was with Dr. Pearthree, we spent
Eime, and as I recall, when we did our field trip, we
had teo achedule it when the bald eagles weren't nesting
in that lower portion, So yes. »And it was -- oh, boy,
it's been now some Eix or seven years age since I took
Ehe trip, so my recollections are a bit hazy about
exactly where we wersz. But we certainly went in the

area below Bartlett Dam and alsc bekween Bartlett awnd

Horsaeshoe.
Q. And were you actually on the riwver?
A, As I think I iadicated, yes. The purpose of

the trip was --

Q. Mr. Burtell, if I could cuk you off.

A, Sure.

0. I've got 2 lor of questiong here.

A. Sure.

Q. And I think for the esake of the Commisaicn's

time, if I ask a yes or no guestlon, 1f you could
answer with a yes or no., If you need a rhort
explanation, I'm sure that wourld be fine.

AL Sure.

Q. Buk if you need a longer one, I think you
could do that on rediresct.

AL Okay.

COASH & COASH, INC.
www. coashandcoash. com

602-258-1440
Phoenix, AZ
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proceedings.

Q. In perecn, you'wve never seen them?

A No.

Q. Segment 2, have you seen Segment 27

A. Yes.

Q. What part?

A. In the Clarkdale area.

Q. 2nd that'e where Freeport, your client, has

an interest?
A. I don't know the extenkt of their intereskt,
but certainly in that axea is where they used to have a

concentrator and a smelter,

[s 8 Doesa Freeportk still have land next to the
river?
A I believe they do, but I don't know the

details of it.

Q. Well, obvicusly you're here because they have
an interest.

A. I'm here because they asked me to eval --

MR. HOOD: Mr. Chairman, I don't think
this is appropriate. He's here because he's baen
retained by Freeport, and I don't think it's
appropriate for Mr. Slade to be arguing with the
witness aboub why he's here and why he ought to be
testifying about the hydrclogy of the Verde River.

COASH & COASH, INC.
www . coashandcoash. com

G02-258-1440
Phoenix, AZ
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Q. So my guestion ie were you actvally by the
river in Seament 57

AL VYes.

Q. Okay. Let'a move ko Segment 4 Wers you
actually by the river in Segment 47

A Yes.

o. What part?

A. Near the confluence of Fessil Creek and the
river.

Q. 2and have you been to Ssagment 4 by the riwver?
Excuse me, Segment 3.

A. Yes.

Q. What parkt?

A, The area just below the tcp of Segment 3 in
the Beasley Flate area

Q. Okay. So you haven't seen from Beasley Flats
down to Childs in percson?

A, I've geen it on aerial photegraphy, but nct
on the ground.

Q. 8o you've never geen the Verde Fallag?

AL In parson, no.

Q. And you'wve never seen any of the, I beliave,

three or four Class III rapids in that section?
AL I have seen pictures in Mr Williams' report
and many pictures that have been presented during these

COASH & COASH, THNC,
www. coashandcoash. com

602-250-1440
Phoenix, AZ
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MR. SLADE: Mr. Chairman, a witness'a

intereat ie extremely appropriake for the Commission's

understanding of what the witness is saying.

CHATRMAN NOBLE: Mr. Slade, we'll allow
vou just a little bik more latitude and then we'll cut
vou off.

BY MR. SLADE:

Q. So your understanding ig Freeport has land
next to the river in the Clarkdale area?

A. I believe that they still own property in
that area, but I don't know any details

Q. Okay. And Segment 1, what have you seen in
Segmenk 17

A Segment 1, as I think I testified to
yesterday, and I apologize if I'm being ovexly
descriptive here, but I hiked down from Sullivan Dam
down inte the canyon and walked down I think a mile or
twe in Ehak stretch, ‘

Q. Have you seen the Perkinsville area?

A. When I wae with the Arizona Geolegical Survey
with Dr. Pearthree, my xeccllecktlon is we were alsc in
that area.

Q. And I believe I heard you yesterday; you said
you've seen the Paulden gage, but from afar?

A, If I did, I misspoke. It would have been the

COASH & COASH, INC.
www. coashandcoash . com

602-258-1440
Phoenix, AZ
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Clarkdale gage --
Q. Qlay. So you -~
A. -- from afar.
q. -- haven't seen the Paulden gage?
A In person, on the ground, no; only in photos.
Q. Are you aware that Supreme Court law

apecifically acknowledges that present-day and
recreakional use can be used as evidence to prove a
river's navigability?

A, I would answer that by -- and I know you're
not gaing to want me to read lt, but my reference in my

report to PPL Mantana.

Q. Okay, So you are aware, is that what I heard
you say?
AL My awarenees is as stabed hy PPL Montana and

I state in my repork.

Q. Can we turn to that in your report?
% Sure.

0. You let me know what page that is.
a Okay

I believe this iz Freepoxt 1, buk maybe we're
way past that.
Q. X009, Freeport 1.
A Mr. Slade, it's Page 4 of my report,
Paragraph 1S.
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0. 2And you have some ellipsils in theres, so you
omlitted a few things. We'll take a look akt that latez.

But from whakt you've put in there, I've read thabt

correctly?
A, Yes.
Q. And what research did you do to find ocuk if

the modern beats geing dawn the river today are
meaningfully similar te boats that existed at
statehood?

A The very boats thak PPL Montana indicates in
this paragraph is my undsvstanding are the very boata
that are being used on the Verde River now for

redreational activities. So that was the extent of my

research.
o. 2nd who told you whakt boata were heing uged?
A The record, ae I mentioned -- I'm new to this

cage, as everyhody knews. The reccrd wae replete with
information related te whak boakts were being ueed along
the viver hack when this case was tried before.

Q. €o 1f the record said a cance was being used,
did it say -- and 1t didn't say if it was a lightweight
canoe, did you amsume it was a lightwsight canoce?

A, Again, the record did indicake what type of
boats were being used.

Q. Where in the record?
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Q. And let's just read tche paragraph, I'll read
it for yon.
A Okay.
o The court. nobted, quote, may ke considered to

the extent it informs the historical determination
whether the river segment was susceptible of use for
commercial navigation at the time of statehoed. For
Ehe susceptibilitbty analysis, it must be determined
whether trade and travel could have been conduckted in
the customary modes of trade and travel on water over
the relevant rlver segment in its natural and ordinary
condition. .. At a minimum, therefore, the parties
geeking Eo use preament-day evidence for title purposes
muet show...the watercraft are meaningfully similar to
those in customary use for trade and travel at the time
of statehood. IE modern watercraft permit navigability
where the historical watereraft would not...then the
evidence of present-day use has }itkle or no bearing on
navigabillity at statehood...Modern recrzsatiomal fighing
boate, lncluding inflatable rafte and lightweight
cances or kayaks may be able to navigate waters much
more shallow or with rockier bheds than the boats
customarily used for trade and travel at atatehood.
Did I read that correctly?
A, Yea.
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A. Well, Mr. Slade, I'm nokt sure I can remember
now fhe thougands of pages that weres wrikten regarding
this; bubk I remember hecause many of these same
quedtions znd argumenkts we're having now occcurrsed
before, and so the gquestions about the charackeristics
of the boats that were Dbeing used back then versus naw,
this isn't cur firet go-arocund on this.

My underestanding is, again, reading the
testimony, including even Mr. Fuller's report, talks
about the type of boats that ara being used now. I
didn't feel like -- and I think I state in my report an
Page 5, Paragraph 26, and I know you're not going ko
want me to read it, because you want me to be precise.
So if you want to read ik or leck at it, that's fine.

o. Go ahead and read it.

AL '"Modern accounts of boating the Verde River
are sunmarized by Fuller (2C03, Pages B-4 and 8-5) and
further documented by ASLD in recent supplemental
evidence."

Sc there was alsc much evidence that you and
Me. Hernbrode have submitted that I think alse talks
about the various crafte that are being used.

"The purpcae of these tripe was (and
continues to be} recreatiemnal. Most trips occur in the
winter and spring and utilize canoes, kayaka and
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inflatable rafts."
Q. We've heard a couple of people come hefore

this Commission, in Fact, all of the boaterd that have
come before this Commission have testified that, in
Fact, the river ia boated the wvast majarity of the
year. Ie that incoosistent with what you've said here,
"moet Erips occur in the winter and spring'?

;. I think my words are corxect in saying most.
I'm not saying that there are mot other times of the
river when boating aleo occurs; but the majority of the
boating, and I believe that statement —- I would have
to crosd-check it fo what Mr, Fuller says. Most folks
are on the river, and I think Mr. Lynch even zaid ik,
during the springtime, when there's more water in the
river.

Bub, please, I'm nobt in any way sugdesting
that there's not other times of the river that people
have been on -- or cther times of the season, I should
say, when people have been on the xiver.

Q. Do you know of a case that says if a river is
only beated a certain time of year, that it's
nonnavigable?

2and I den't mean to put you con the spob.
¥ou're not the legal expert‘here. But did you rxead a
case that gave you the opinion that a river is
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trips are duxing the winter and the spring, and we've
heard from a2ll of the beating experkte thak, in fact,
the river is boatable today in its nomnakural conditicon
the vast majority of the year, is that temporary?

MR. HOOD: I would appreciate it if
Mr. Slade would not mischaracterize Mr. Burtell's
testimony and whak's already been read Most of the
tripe. I think this is an improper attempt to
mischaracterize what he eaild, and I would appreciate it
if you would refer e exackly what he said or guote him
coxrecktly.

CHAIRMAN NOBLE: Thank you, Mr. Hood.

Mr. Slade, please proceed.
BY MR. SLADE:

Q. I'm happy to say thakt.

You've sgaid that most trips occur in the
wakter and apring. We've heard from all of the boaters
that, in faect, the river ia hoatable in its nonnatural
conditicn a vast majority of the year, and those are
the worde of Mr. Lyuch, who rune a commercial
operation.

S50 is that temporary?

A, T guess T would argue with you there. I
would have te go back and lock at Mr. Lynch's
transcript to see whether he said that he's getting a
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nonnavigable if it's only beoated during the winter and
the spring?

AL ¥eah. 7You made me read that. Thatfs what I
read from when you had me read the paragraph starbing
with 12. It says, "In each of these cases which the
government refers, it was found that the use of the
stream foxr purposes of traneportation was exceptional,

being practicable only in btimes of temporary high

water."
So I think all of those cases, so...
0. And whar does tempcrary high water mean to
your?
A‘. What does it mean to me or what did the

Supreme Couxk mean?
[a] What does it wmean to you?
A. What does it mean to me.

Well, temporarily, it's almost a Mr. Helm
questicn. T almost want to break a dictionary out.
What deoes temporary mean? Well, it's not all the time.
It'e gcmething less than all the time. How much lese
than all the time, you would have te leok at the case
T wouvld have to lock at each one of these cases to may
temporary, ko figure out what is belng meant there by
temporary .

Q. S50 if youn have got in your report that the
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lot of business all year arcund.
0. Well, let's ga do it.
A. I don't have his transcript.
Q. I do.
B, Okay.
Q. Okay I'm on Verde River transcript

12-16-2014, and I'll give this to you. Starting on 7,
he's asked the question.

A okay.

Q. Do you want to go ahead and read the guestion
and the answer?

AL '"what time of year is most of the hoating

happening in your operation?!
WANSWER: March through Ockober, with the

heaviest emphasis, say, May through

September. "
Q. Okay. HNow —-
A. Can I continue?
Q. Well, let's pause therse.

You pubt "most trips occur in the winter and
the spring."
He just said most are hekween what wonths?
A, He says, "March through Cckober, with the
heaviest emphasis, say, May through September."
Q. Okay. So that iz not the winker and the
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epring; i that correct?
A. If you go furtlier on here, bhe sxplaine why

what happend past May, bub you probahly don't wank me
Lo read that.
Q. Feel free to do that on redirect.

CHATRMAN MOBLE: No, he'll do it now.

MR. SLADE: That'e fine too.

CHATIRMAN NOBLE: Thank you.

THE WITMESS: 'Cnce we move into May,
when all the irrigation and everybody is
wakering fields, livestack, and everything's
graowing, certain parta of that river
corridor, especially those that are below the
irrigetion dams, can get pretty skinny. Some
of thew actually completely dry up until you
move downstream mayhe another seven, B00
yards, and then groundwater seeping
underneath theee dame start coming back in.
Buk it gets pretty hard cowme May, June. Once
you geb monacon season starting, baom,
everything starts flash flooding again,
people aren’t using as much water, and it
goecs back into better navigability.®

LekL me =see.

"When you say flash flooding, how many
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this.

Q. Mr. Lynch runs a commercial operation, and I
helieve he tesktifled that he has anywhere between five
En 7,000 people a year in his commercizl operaticn.

Was that generally the number you heard?

Al I can't remember if it was that high or
higher or less, but I'll teke your word for it.

Q. Okay. And he esays that his heaviest emphasis
is May through Eeptewber; is that correct?

AL That'a right,

Q. Would you agree that there's less water in
the river when the irrigation ia being used in the
summer?

A. My flow reconstruction was an attempt to

capture that or, I should say, correct for that

decrease.
Q. So the answer is yes?
A, A big yes.
Q. Let's take a look at some hilstoric accounts

now, and you did a nice jab of compiling a chart that
we can use, so if we could pull up your Table 1 in
X003,

And, Debi, that is slide 15. Sc we are going
to use the slide now.

Qkay, 80 this is a chart that you've compiled
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Eimes 2 year is flooding an iseue where you
can't run a krip or you need ko cancel a
future tripz »

"gpring runoff, again, spring runoff, if
we get a hig winter, boom, you know, thakt
first part of March can be pretby btricky. Se
we'll always have a couple of days here and
there where we might have to call trips or we
have te go into bigger boate; we have ko go
into rafta and do these thinga, Juat depends
on the conditions, what skill level
everybody's gobt at that time,"

CHATRMAN NOBLE: Please proceed,

Mr. Slade
BY MR. SLADE:
Q. What Mr. Lynch testified te is different than

what you've put in your report; is that correckt?

A, Can you refer me again back to my page?

Q. Paragraph 26, Page 5.

A. I don't know if I would change what I have
written. I, again, say “"most trips occur in the winter

and spring and utilize cances, kayaks and inflatable
rafte."

What I heard, what I recalled, and now what
I'm reading in Mr. Lynch'd besbtimony sBeemd Eo suppark
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which shows, from your understanding, the historic

boating accounkts on kthe Verde River; 12 that correct?

A Mo. It's correct as of the time I wrote the
repork.

Q. Okay .

A. Since that time I believe your client or yeou

and Me. Hernbrode have submitbted I think two or three
cther articles related to boaking, at least two.

Q. And I didn'k mean to catch you on that. This
ia, from your imderstanding when you wrote it, the
complete record, and a cauple things hawve been
submitted since you wrote that; that's what you just
told me?

A A complete record that T was= able to find and
octhar people had found

Q. Okay. And let's take a loak abt the first
account. Ib's an account in 1868. And we'll kry to
move relatively quickly through these. I kaow we've
gone through a lot of these before. 1It's a raft

account; is that correct?

A Yes.

2. And the filrst raft capsized?

a, Yes

Q. 80 notk an entcirely snccessful account? In

fact, it deoesn't look sucdcessful ak all; is that
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correct?
A I think it speaks for itaelf.
Q Okay. And ib's a raft account. So I think,

I believe you testified te thig either on the Gila or
the Verde. You don't count rafta asz boating accounts;
ie that correct?

A That's not -- I've never said rafts aren‘t
boating accounts.

Q. Okay. Do you think a raft should be an
indication of the navigability of a riwver?

a. I don't think you can lcok at any individual
craft hy itgself ag an indication of navigability.

Q. Okay. If you're just mowving across the river
in a raft, are you golng downriver?

A Again, Mr. Slade, I just want to understand
50 I don't waste your btime and the Commission's. Are
you asking me whether or not a ferry ia an indication
of navigability, use of a ferxry?

Q. Yes.

A My understanding, and I haves testified bto the
effect, that I don't believe that ferries are an
indication, when you are crossing a river, as evidence
of navigability I

Q. Okay. So we won't count this accounkt.

Lat'e move on to 1878, and we've got anathex
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it up, can we assume that they said canvaa skiff and
not canoe?

A. I will trust Mr. Fuller, again, that that's
what the article s=aid.

Q. And did they have any problems going from
Fort McDawell to Phoenix?

A. I den't -- not having read the article, I --
and I'm Erying to -- I think Mr. Fuller had the guakte
in hie xepoxrt. I don't recall that there was any
discussion of preblems.

Q. Okay. And you note thar it's the high filow
season, February; is that correact?

A, That's what it says.

0. Okay. 2nd as we looked at yesterday,
February can be quite variable, as the hydrographs
noted; is that correck?

A Some years February has a lot of water, some
years less. On average cr on median, it's a high flow
wmonth.

o Okay. #£o 1f you average the big rain on tep
of anow events, where you get 5,000 cfe, with the
baseflow of, I think what we locked atb yesterday, we've
sald was 200, 300, then you get a pretty high average
for that month; is bthat correct?

A. What I would say is the median is aleoc high.
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ferry account; iz that xight?
A. That*s what it says
0. Ckay. We won't count that aceount.
lek's go on to 18R3. We have got a canvas

ekiff, and they made it from Fort McDowell to Phoenix;

is that right?

A. That's what it says.

o] And do we know what the skiff looks like?

A. Aa indicated in my table, we don't even koow
its length.

0. We know that they didn't write cance; is that
correct?

A. This was guoted by Mr. Fuller from a

newspaper article. I wasn’t able to see thak article
myself. Maybe you folks have. I couldn't find it
online with my resources. So I am taking Mr. Fuller
and his team at him word that thar's what was in the
Arizona Gazekte.
I bore the Commission's time with thie; that

I attempted ko ipdependently read, when I could, such
accounts, but if I couldn't find it myself, with the
time constraints I was under, I presented what somebody
elge said. In this case you'll see there's a few
references to Mr. Fuller's report.

0. Okay. 8o to save a little time from pulling
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80 50 percent of the time the flows are cuite high in
that month

Q. So there wmight be a liktle -- there's more
waktar, potentially, in the river in February?

A. Yes.

s} Okay. Do you think these boaters would be
boating in a flood?

A. I don't want to put myself in the mind -- as
Mr. Dimock I think very eloguently put, boaters do sone
arazy things S0 I really can't gurmise what these
quys might have been doing. .

Q. Then we've got the 1887 collapsible U.8. Army
account, and you'wve characterized that as a feryy; is

Ehat correct?

AL I have
Q. Dkay. And there's heen some discuesion about
Ehat account. I believe we've dseen a picture of a hoat

and the twa =moldiexs in the boat. In fack, let's puil
up that picture.

A Suzre.

o. That is Fuller PowerPoint Page 104. 8o lek's
do Xo0l1l, Part 69,

And is that the same account, the photo of

the scldiers, is that the same account aa the one
vou've listed hexe in 1887, or i1e Lhat a different
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account?
A. That's the same account.
Q. So you believe that the hoat used by the’

soldiexs in the picture wae being used as a ferry?

A, It wasn't me who said thak. It was Munson
and/er Mr_ Fuller I wouldn't have known what the heck
they were doing in that boat.

2nd I apclogize. Maybe I can bring ik
tomorrow, i1f I can dig it out, but Munson, it's listed
in my references.

Butb I wouldn't have knoun that they were
taking couriers across the river during pericds of high
flood. So I would have either gotten that from
Mr. Fuller's repork or from Mx. Munscn, 19 —- I can't
quite see what that is. -- 81. o©oh, it'® right in f£romt
of me. 1981. I think Munson ie an Arizona Highways
article, which had a picture of the boakt, referencing
that he got it from the Library of Congress. 2And my
vnderstanding ias, again, if it wasn't Mr., Fuller who
sald it was being used for couriers, ta take couriers
across, 1t was Mr. Munson.

Q Okay. Could there, in fact, have besn two
accounts; one which youn've listed in 1887 sald the boat
was used as a ferry, and then Mr_ Munson's account that
was 1885, which ghowed the picture of the boabk? And
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Mr. Hjalmarecn that said that, but I will give
Mr, Fuller credit if he sald that.

Q. Cenld have been both.

A. It would have been nice 3f whoever said it
could have taken a picture now, you know, and GPSed it.
Zo I guess we'll have to just go on their opinion.

Looking as a geologist, looking at those
rocks, you should ke able to match it if wyou can get on
the river. I've never seen anyone actually take a
current photograph, @P8 it, and say, "Hey, leok, ! next

to sach other.

Q. And you didn't do thak?

A, And neither did anyone else, as far ag I
know.

Q. But Mr. Fuller's hoakted this stretch multiple

times, and he testified that he thought that waa
10 miles downsltream, clcoser to Beagley Flata?

A Again, I guess we all have to kake his waord
for what he =aid

Q. go if it's 10 miles dowmstream from Camp
Verde and it's a boat and we know this sgtretch is
navigable today in nonnatural conditions, do you think
it's possible that they boated from Camp Verde down ko
Beasley Flats?

A, Ig it poasible? Under the right flow

602-258-1440
Phoenix, AZ

COASH & COASH, INC.
www . coashandcoash. com

1o

11

12

13

14

15

16

17

18

19

¢

21

22

23

24

25

10

11

12

a3

14

15

16

17

a8

12

20

21

232

21

24

25

VERLE RIVER VOLUME 12 04/01/2015 3058
here we are, 1885, picture of the boat.

A. When you leok at the Munsen article,
Mr. Blade, it's the identical picture. And I ean’'t
remember now if Munson referenced the Fork Verde
Historiec Park as where he got it or whether he talks
about the Library of Congress Bo I really can't add
anything more than the two references I've provided

Q. So you're not sure if there were actually Etwo
accounts, one in '85, one in '87? Recause this photo
Bays 'A5.

A. And I don't know if I would characterize that
ae an account. It just =ays it's a photograph circa

1885, You sald there's two accounts.

Q. Sure
A. I think there's justk sne photo.
Q. Okay. Would vou count a phote of people in a

boat with a specified date that says "Fort Verde
goldiers in a boat! as ap account of pecple in a boat?

A._ I think cireca means aboutb, ma if you think
that's a tight date, then I'1ll leave that to yeu then.

Q. Ckay. And were you here for the teatimony of
Mr. Fuller wheb he sald that is neot the Camp Verde
area, and, in fact, that’e aboubt 10 wmileg downgtrsam by
Beasley Flat?

A ¥ou know, I actually thought that was

602-258-1440
Phoenix, A2

COASH & COASH, TINC.
www . coashandcoash. com

YERDE RIVER VOLUME 14 04/01/2015 3060
conditione, I suppose it would be pessible.

Did it happen? I don't know.

Q Sc we wmight count this as a boating account
and not a ferry account; that's possible?

A. I think the State Land Department would
probably want to count this as a beating, and I will
leave it to the Commission to decide there's enough
evidence to put it into one hox or the other.

a. Lek's go back bta Tahle 1, pleass, of X009,
which is Slide 15.

And this is the 1988 -- excuse me, 1888
account of a hunting trip £rom Fort McDowell to
Phoenix; is that correct?

R Yes,

0. And you characterize this as a hunting
expedition; is that correct?

A When I looked ak how Mr. Fuller described ik,
I believe this ie the account where one of the two
paseengers was shob and killed accidentally.

Q. That's right. Thak's my understanding as
well.

A. And o I think it was an accidental discharge
of his weapon. Obvicugly they're not cut thers
battling each other. Sa I balieve they weXe on a
hunting trip and -~
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Q. Sure. &And do you know where that acceidental
discharge happened?
A. Somewhere hetrween Fort McDowell and Phoenix.
That's all I know.
[« Okay. If I told you it happened at Mssa Dam,

would you womld you agree with thak?

A. If youlre going to ask me that, I guess I
would want to see the Phoenix Herald article that says
that, bui

Q. And if it happened at Mesa Dam and they had
made it to Mesa Dam, woul® they have traveled on the

Verds from Fort McDowell down to Mesa Dam successfully?

A. Do you know where Mesa Dam 3is? T don't.

Q. My understanding of Mesa Dam would be on the
Salt.

A Okay. I don't know that. But do you know

that Eor a faet?

Q- Do you know that for a fact? .

A, I'm asking you, because T juet said I don’t
know where ikt iz, Mr. Slade.

Q. I don't. So maybe we'll hear from Mr. Fuller
later about where Chat is.

A, Okay.

Q. If it is on the Salt and they had traveled
Fort MchDowall down to the Salt without any problemg and
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A. Five unsuccezsful boating accounts.
Q. Let's turn te Ehe Day brothers, and that waa

their brip in 1891, beginning in September, and that
wag on the Verd=. You've characterized that as

Segment 2 through 5. 2nd is September a high flow

month?
A No.
Q. TE's not -~
A. Mot typically. Excuse me. Xind of the tail

end of the monscon, but it's certainly on median,
median flow, not a killer monkth.

Q. And we've seen the article, so I don't think
we need to pull it up, but we will if we have to. They
indicated it was their fifth trip down the river; is
that correct?

AL Based on the account of one or both of the
Day brothers, thakb's what it says.

Q ORay. And so the trip that they were talking
about they had, it was a successful trip; is that
correck?

A, Again, based on your definition of a
successful trip, if the trip, in fack, occuxrred as they
said it did, if we can trust that, yes.

0. And it was their fifth, so they had had four
previous successful trips; persons, goods, beoab?
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then the gun geea off asg they're getting cuib of the
boat, completely unrelated te hoating, would you
characterize this as a succeasful beating accounk?

AL Again, I mean no disrespect, Mr. Slade, buk
when you say successfu), what do you mean?

Because I've heaxd throughout theee

proeceedings counsel ask us experts what successful

means.
0. Did they make it?
AL and so for me bo try bto answer whether it

meets your definition of successful, I hate te turn the
tablee on counsel, hut can you describe bo me, when you
say successful, what ewxactly ars you asking me?

0. Did they make it down the satretch on the

Verde with their goods and their beat and their persons

intact?
A. Yes.
Q Let's turn to the -- before we tuxn to thile,

I want Ee ask you scmething about generally a
hypothetical.

If you have a newspapexr arkticle that tells
you there was an unsuccessful boating account and
before that the beatmen had tried four other times and
were unsuccessful, how many uneucceseful boating
accounts is that?
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A, Unfortunately, we have no evidence that they
completed the four pricr trips. All we have, all any
of ua have that everycne has seen is cne article that
says that it wae their fifth trip. Following the worda
of Mr. Dimock, whether or not those other kxipe
actually occurred, we don't know.

I, as I'm sure your etaff did, we all leocked,
didn't we? B2nd we all tried to see if there was other
articles. And I didn’t find any; and I'm eurs if you
and your team had, we would be all looking at those
other articles.

Q. S50 you might wank £o know someching about the
veranity of the person who was taking that txip; that
would be helpful; is that correct?

A. Well, can you -- when you say veracity oF the
person, with regard to whab?

Q. If you underetoocd whether the person was a
Mr. White, as Mr, Dimock mentioned yeeterday, Ehe
controversial Mr. Whike --

A, Yes.

Q. -- you don't know how he ended up there, ox
if it was 2 man of stature, would that change your
opinicn on the account and its veracity?

A I guess I would have to see why or how a
person is being characterized ad of stabure.
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. Are you aware that Mr. J.K. Day ended up
being a commissioner for the Arizona Game & Fish?
A I am.
Q. Does that present him as a man of more
veracity than, say, Mr. Whikte?
A It may, or it may not.
Q. If we go back to the chart, so we're back on
g1lide 15, and this ie, again, Tahle 1 of X00S9.

And the next account we have is an 1891 raft
of railrcad ties; is thakt correct?

Al That's correct.

Q.- And rafts are usually used as sort of a
ferry; is that correct?

A In thias situaktion the raft was being used to
cross the river to repair a telegraph line.

Q. Okay. So that'e a ferxy-type activity; would
you agree with thak?

A I would agree with that.

Q. Okay, sc we won't count this.

S0 let's turn to the next account, 1899, and
thi= 1s the month of June, and that'a a low flow month;
is that correct?

AL Yes.
n. And you'wve characterized it as there's dam
building, of an unkunown boat being used, and ik's near
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Q. If we look at the mexk account in 1903, it's
a gteel boab accoumt that you'we listed, and it's a
hunting purpese, and you've mentiocned it as early 1503.
What did you mean by early?

Al Yeah, and ['m btrying to remember now. There
wae something aboukb that, and I weuld have to pull up
Mr. Fuller's article or, excuse me, his citation in his
report that led me to believe that it wae during -- and
I say possibly taken during the high flow season.

There must have been something in that acccount that
gave me that clue,

I tried to be very fair here and not, you
know, overinterpret what wad going on here. So I would
have to pull that up.

0. Okay.

A. 2nd I didn't know the month, so all I could
say was early, =So...

Q. If I btold you it was Decembezr, would you

disagree with that, or would you like to see the

article?
A. The article would help, yesh.
Q Okay. Let's pull up the article.
A. Sure, that might help; or 1f you have

Mr. Fuller's report handy, Mr. Slade, Page 321, bhecause
that'e what I relied an, so...
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Perkingville; ia that correct?

A. And, again, T didn't characterize it that
way, Mr. 5lade. Thakt's bazed -- and this is another
cage where T have to rely completely on Mr. Fuller's
report, and my comments are it's based on an undated
article by Dan Willard.

So I haven't had a chance to sse that. Sa I
just wanted ta -- again, when I put notes like that
inta thia tahle, Mr. Slade, iLk's bto let the Commlssdon
know that if they're particularly interested in where
something's coming from, they wight want Ea -- bob
what's in here ls based on what Mr. Fuller recounted
regaxding an article I never saw.

Q. Sure And Mr. Fuller's reporbt in 2003 was
actually a culmination of a lot of work by
subcontracktors; is that your understanding?

A It is.

Q Ckay And one of those subcontractors was
SWCA Environmental Consulting, and they did the
hietorical research; is that your understanding?

A. T believe they authored one of the chapkers
on history. So I'll take your word for it.

Q. Is that a pretty reputable environmental
consulting group?

A. They are.

G02-258-1440
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Q. We'll pull up the diract article, and that
way we have no misinterpretation. X017, 27, Page 23.
And we're going to look at a few pages to discern the
month. So let's actually do to Page 24 in thakt.

And while 1t's coming vp --

a. Bure

Q. -- this was the curious situation of a horee
that pulls the boat up on a buggy or some type of wadon
trailer with it, and then they get in the boat, they
come down, the horss 1s trained to go back doum Ie
that your understanding?

AL That*s what I indicated in my commenkts, yes,
again, based cn Mr. Fuller's descripticn. I never saw

the Palmer article, &80...

Q. So thie is the Palmer article, and --
AL And T think we need Page 29.
Q. 29 doesn't actually say the date, so that'e

why we have some problems fiquring out the date.

AL And yet that's, I believe, how Mr. Fullexr
referenced it, was Palmner

Q. That's where the actual account is of
boating

So let's firet go to 25. Let's do that. 2and

ag we're going to 29 -- well, we mizsed it. We'll come
back.
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S0 1t's the top paragraph, and I'l1 read it
cutb loud. "Sunday morning Joe and I borrowed a ateel
beoat from Dave Wingfield whose father Henry ran the
general atore This boakt was slung on the axle of two
wheele. The horse that pulled it was accustomed to go
up the river some five miles and, whan. turned leose,
would take the wheels back Eo the corral hy himeelf.
We aleo borrowed a couple of shotgune and bought some
shells. We laumched the boat and had éome 16 miles of
river to float down. Between ug, we got about a dozen
ducks and had a swell time."

8o we can't tell from that what the date is;
is that correct?

A Based on the page that Mr. Fuller cited for
Palmer, you can't. And I imagine that ik must be in
the in preceding pages; or, again, I can pull oukt
Mr. Fuller -- I'll say again fox the record, Mr. Slade,
my indication that it was during the early park of the
year was based on what Mr. Fuller said, not baged on
Palmer, because T didn't have Palmer.

Q. Okay. 8o if My Fuller misspoke, then your
indication would also be wrong.

A. I was relylng on Mr. Fuller, so that would be
correct, sure.

Q. Gotcha.
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accustomed, as it says, to deing this?

A. Yes,

Q. And I don't know much about horaes o you
know anything ahout horaes?

A, No.

Q. Ckay Do you know if you can train a horsee
on one occasion Eo ge up and down?

A. Ae I just sald, I den't know much about
horees, &0 I'm nmot going to gay anything about how much

it takes ko train a horee. I'm just not -——

Q. Sure.
A. I don't have any experlence with horses,
s0. ..
Q. Aand I undexstand that. So we don't know how

many tripe this horese hag made bringing a boat up and
going back down. It could he 2, it could be 20, it
could be a lot of different things; we don't know?

A. I certainiy don't know.

Q. And let's go now to Page 24.

And on 24 we've got, in the second paragraph,
that the weath‘er in December ia quite coal in khe
daytime and freezing at night. The body was quite
bloated. I guaese I betber give that a little contexEt.
The beginning of the sentence, of the paragraph, ie
that at the cabin the dead man was lying in freont of
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A. Sure.
a. 2nd what we can tell from this description ie

that Ehey borrowed a steel boak that was hanging around

in the general atore; is that right?

AL Yes.

Q. 8o thay didn't ship sne in special for this
trip?

A. Unlike the Jerome fellas, this boat was at

the general store, sure.

Q Do you know where that general store is? Was
it in the Camp Verde area?

A Again, T have nokt seen thia article hefore or
this document,; so I suspeck maybe in the pages
preceding it tells you where the general store was; bukt

I don't know

Q. Ckay .
A So...
And —-
Aa. Do you know?
O, We'll see if the article says it.

CHAIRMAN NOBLE Mr. Burktell, you're not
asking the gquestions.
THE WITNESS: Okay.
BY ME. SLADE:
Q. We can also tell from this that the horse waa
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the door. So they're talking about an account. They
mention it’'s December. And 1f you took my word for it
that between this page and the rest of the pages, until
we get ta Page 22, which is the boaking account,

they're talking about that same time frame of December;
would you take my word for that?

A I wouldn't take your word for it, neo.

(=} Okay. So we see December here, and we'!ll go
on Decewber as the date, unless we hear othsrwicse.

A. I juak maid thatk I'm not going Eo take vour
word for 1t wilthout lecking at the pages between here
and 29, to know how much btime may have elapsed.

o. EBure

Al Sc ¥ -- if you want to say it's December, the
8tate Land Department's position, I'll iet the

Commiesion coneider the data that we all are, so...

Q. Let's go back to your chark.
AL Okay.
Q Slide 15.

2nd we come to the 1905 kwe iran beoat
accounts, and this im a trip that had an issue; is that
correct?
A, An igsue. I don't know whak vou mean by
thak, Mr. Slade.
Q. Actually, let me back up.
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You listed what you knew about the Erip at

the time. Is it your undarstanding. that the State Land

Department haa sinece submitted a couple of extra

articles about thig trip?

A. Two, I belleve.

Q. And is it your understanding that the trip
had an issue, and what I meant by that was they got to
a place, potentially below Beasley Flats, where they
sbtopped and they turned arcund and they went home?

AL Az T undergband, yea, some, but there was
Bome cquestion about whether all of them turned arcund.
But the mora recent articles that you and your team
submitted, I do recall that there was some point
downstream where at least some of them decided o stop.
But ag I recall, that's all we know.

Q. Okay. And so in terms of a successful
account, as I've defined it, people, persons, and
boat -~

MR. SLADE: (Quesktion, Mr. Chairman?
MR. BREEDLGVE: Keep going.
BHY MR. SLADE:

Q. In terms of a successful account, people,
persons -- or peaple, equipment, and boat making it all
the way down, this would not be a2 successful account;
is that correck?
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Clarkdale/Cottonwood area, then they may havs made it
from Clarkdale/Cottonwood through whabk we call

Segment 2, then come to an area helow Beasley Flats,

and at rhat point Ehey turned away or gave up, is that

a probable or possible thing to assume?

A. If you a2esume that they started near the
Jerome area, under that assumption, that hypethetieal,
then that would he true

Again, we don't know where they started,

other than wherever Van Deren's Crossing s, so...

Q. We wish we had that information.

A. Yes.

Q. 2nd what time of year was thig brip?

A May.

Q Is the irrigatien on in May?

AL Yes, yes.

Q.- And is May generally a low water menth, even

if there weres mot irrigation?

A Typically, a median flow for May is going to
be & lot less than February or Mazch.

Q. Okay. 2And they were using two 'iron boats;
that's what you've quoted here; im that correct?

A, Ap indicated in the newspaper articles.

[« So we've got possible recreational men using
two iron boats in a low f£low month at a time when
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A. Well, first, I don't know if they had any
equipment en their krip, being a recreational Erdip; but
I would may that it was not -- thelr lntenk waa te go,
I believe, down to Phoenix. 8o if thabk was the purpose
of their trip, it was not suceesaful in terms of their

destination.

Q. oOkay. 2And they eaid they started in Jeraome
or they were coming from Jerome; is thabt correct?

A. They were coming from what's referred Lo as
Van beren's Crossing, and I don't know where that is.

0. If you're coming from Jerome or Van Deren's
Crossing, where would you go to put im a boat?

A. Ae you know, 1f you look at a map, Jerome is,
I don't know, some 10 miles or so off the river. So I
don't know. I quess one would have to look back at the
ald mape of roads. If these were Jerome buginesemen,
as the article suggeste, Lhey would have come dowm
someplace ko launch their boab and it says
Van Deren's Crossing, se if we could figure out where
that is, we would know precisely.

Q. I Jerome closer to Camp Verde or the
Clarkdale/Cottonwcod area upstream?

A, The latter.

o S0 if we assume that they started at a point
that ia clogest to them, which would be the

402-258-1440
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irrigation was probably on and the river was not in ita
natural condition.
IE you just Mmew thabt information, before you
figured out if they were successful or ncokt, dc you
think they would be successful?
A. I apologize, Mr. Slade You =aid a let

there. Can you describe that again?

Q. Sure.

A. I'1l concentrate more closely on what you're
saying.

Q. Let me Just elmplify it.

A okay .

Q. They're going in May at a low flow, low water

time of year with iron boats. Do you think thak's a
gond idea?

AL I don't think it's my place to question why
somebody would want ta take a ateel boat in May down
the Verde River.

O, of all the timea to go down the Verde River
over the course of a year with iron beats, is May, when
the irrigation is on, in a low water month, a2 good or
bad time to do that?

A. I cerktainly wouldn't consider it an optimal
time

Q. 2nd let's look at the last account we'wve gob.
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AL Ckay.

CHATRMAN MNOBLE: Right on time.
DY MR. ELADE:

Q. It's a 1931 account, and which is after the
time of statehood, and we'wve got a flat-hobtom boat
going frem Clarkdale to Fork McDowell; is that correct?

A. That's what it saye, yee.

Q. 2And you'wve gob January and February as the
menkh; is that righe?

A. T do.

Q. Do we kneow if it was successful by wmy
definiticn; people, equipment, bhoag?

A, In thils case, Mr. Slade, and, again, this was
another article where I wasn't able to find the Verde
Copper News online, and ec I relied on Mr. Fuller's
reporxt. I'm trying to remember whether the article
said that they successfully reached their destinatien
One thing that did strike me a® a bit odd is that they
gald they were trapping beavers and otters, and I don't
helieve in 15931 there were any beavers still on Lhe
Verde. 8o I pointed that out.

But beyond that, what I have here is an
attempt bo summarize what Mr. Fuller said akout that
article, so...

Q. And we could pull up the article, but you
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A If you make that assumptlon, that would get
you 11.
Q. Okay. 2nd now let's count how many were

unsuccesafnl, according to my definition.

AL and I can't remember now, Mr. Slade. Did we
say that the Jereme businessmen, in your mind, that wae
2 successful trip, even though they were trying to gest

to Phoenix?

Q. Unsuccessful .

A. Oh, then I would drop my 10 to 9 and wy 14 ko
13.

[« Well, we've firxst starting with all of the

boating accounts, and then we're goindg to count which
onesg wWere successful.

CHAIRMAN NOBLE: Okay. My underatanding
ie we are now at 11 boalking accounts, and we're going
ko subtract from thabt the number of unsuccessful
boating zccounts?

MR. SLADE: That's right.

CHATRMAY NOBLE Is that what you're
asking?

MR. SLADE: That's what I'm asking

THE WITNESS: ©Oh, okay. I'm sorry-

BY MR. SLADE:
Q. And I apologize if I wasn't clear
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haven't submitted any evidence that it was an
unsuccessfuel trip?

A. Baged on your definition af suceessful, no.

Q. Okay. So as we lock across your historic
boating aceounts, let’s count the total number of
boakting accounts, and lek'm exclude Eerry and raft that

were used ae ferry.

A Okay.
Q. And so I'1ll have you do bthakb, actually.
A. oOkay.
Q. If you want to count the total hoaring

accounts, excluding rafts and ferries.

A. Excluding rafts and ferries.
Q. And let's count the Jolm Day trip as five.
A. Qkay, if you want to do that. I wouldn't

neceesarily do that, but you're the cne czlling the
shoks, so...

one, two, three, four, five, zix. go sgix,
and then you add ancther four if you want to count the
other Four Day brothers. 8So that would get you Een.
2nd, again, if that sounds wrong, I'll count again,
buk. ..

Q. Sure. Aund 1f we count the ascldiere account

aa not a ferry account and, in Fact, a boating account,
how many does that get you?
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A. No. We're all just btrying to get through
thig. 8o, okay.
o. 8o we talked aboukb the iron boat account as

not being succeasful; is that corvect?
A, That would be my -- I would call it

unguccesgsful. So now we're from 11 down to i0.

Q. Okay. are there any other unsuccessful
accounts?
A Based on your definitien of a succeesful

boakting account, that'e correct.

c. COkay .
A. We're on the same page.
Q. S0 10 of 11 were succeaaful, based on my

definition of a succes=ful boating account?
A Yes .

MR. SLADE: Mr. Chairman, thie might be
a geod time for a break.

CHATRMAN NOBLE: Thank you, Mr. Slade,
we appreciate that.

We'll be in break for 15 minutes. That
means about 11:00. No. 20 minutes to 11:00 is when
we'll reconvene.

(A recess was taken from 10:23 a.m. to
10:42 a.m.}

CHATRMAN NOBLE: Mx. 5lade, please
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proceed.

MR. SLADE: 0Okay, back on the record
here. Eddie Slade for the Arizona State Land
Department .

BY MR. SLADE:

0. Mr. Burtell, do you have an opinien on when
the firet white settlers came to thae Verde Valley area?

a. Sometime on or hefore 1864.

Q. 2nd before that, there were ne zettlers, iz
that what that means, in that area?

A. as I indicated, that's when I know irrigation
started. I wculd have to think a year cr two before
that time folks got in, came into the area, assessed
the land, and decided this was a place to settle.

. and do you know about when Camp Verde or Fort

Verde was established?

A If I can refer to my repart.
Q. Please do.
A. On Page 2 of my report, I indicate that Camp

Lincoln, later known ae Camp Verde, wae established
Januaxy 1864 along the Vexde River near the confluence
with Beaver Creek.

Q. Okay. And why was that camp established?

A. My understanding was to deal with the Apache
unrest at the kime.
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Verde Valley, as one tracks the incresse in lxrigated
lande, obviocualy the area became safe encugh for
agriculfural activities ba continue bto increase from
1864 through the 18508 and 1890s.

I'm not a historian. I wish Mr. August was
s8till here. He could help ue all. I believe CGeronimo
was captured and then he escaped, and I think he was
captured in the late 1870s. He escaped and he was
still ocut with a small band of Apaches even through
like the mid 18808, I think; but by that tiwe it was a
very small group, =a...

Q. So is it fair to characterize it as ending
somewhere in the mid 1B70s, in earneat the hogtilities

ended, but continued to some degree through the 188087

A. I think by the 18B0s it was much more
localized.
O. And you were here for Mr. Randall'a

testimony; is that correct?

A. I was.

Q. And did he say somethlng simllar; that the
hostilities wers about between 1860 to 1873,
thersabouts? Do you recall?

A, I would have to look back at his transcript
tc remember what he said.

Q. And da you recall Mr. Randall taliing a
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Q. And is that the same reason that Fort
McDowell was established in 18657

A. I believe sa.

Q. And the Apache unrest was taking place in the
Verde River Valley; is that your understanding?

A At that time the Verde Riwver Valley wac one
of an area of Central Arizona where the Apaches had a
stronghold, if you will, were very active.

0. and when we talk about the Native American
hostilities, it was really a war, is that a falr
characterization; 1t wae a war between the American
gettlers in the Army and the Mative American
population?

A Mr. 3lade, I'm not a military historian, so I
would be remiss to try to characterize what is a war.

Q. Have you seen 1t characterized as a war in
any of your readings?

A As a war.

If B0, I don't recall.

Q. But it was certainly a hostile time?

A Yed.

Q. and when did that hostility end, from your
understanding?

A. Maybe another way of locking at it is the

hostilities centinued in Arizena, but ak least in the
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little bit zbout theose hogtilities and saying that we
would have shob them on the river, we would hawve shob
them on coming; do you remember him saying something
like that?

Al I don't recall him saying that they would
shoot pecple, but if you want te show me the
transcript, that's fina.

Q. We'll take a look at the tranecript.

S0 I'm on Verde River transcript Volume 8,
February 20th, 2015, and I'm on Page 1827. In fack, it
starts on 1826, and I'll give you the transecript. I'm
on Line 23, if you want te read the guestion, and then
go on to the next page with the answer.

A. Okay, Line 22, "Would it have been dangerous
for white settlers to make thelr way along that xiver
corrider?”

"ANSWER --"

CHATRMAN NOBLE: Mr. Burkell, could you
read a little louder?

THE WITHESS Sorry.
BY MR. SLADE:

[« That microphone I think works.

A. Yes. I apologize to everyone.

'"Jould it have been dangerous for white
sebttlers to make their way along that river

602-258-14410
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corrido:

"ANSWER: It would have heen unsafe
anywhere, because we were ready Lo protect
cur land. Jusk ae much ae we would have shabt
them on the river, we also shobt them on
coming, and there's a place called Grief Eill
there just northwest of Camp Verds wvhere we
attacked a wagon train and wiped it out."

Q. So from reading that, iz it a falr
characterization to say that it'e a hostile area in the
Camp Verde area at the time that Mr. Randall was
talking about?

AL Wiping out a wagon I would say iz a pretty
hostile time!

Q. Or shooting at people along the river would
also be hostile?

A I don't believe ha said that; rhat anyone got
shaf, actually ghot along the riwer. But if they did,
then that would be an indication of it.

Q- If he said "We would have ghot them on the
Tiver,” would that have meant that -- he did =ay “We
would have shot them on the river or on coming. "

Does thakt mean if you were geoing down the
river, you may have been shat?

AL Wnat I actually think it means, that he
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the way yvou described it going around, it actnally goes
to the Verde Valley., The lowexr part of the Verde

Valley is Camp Verde, and so the road goes up and then
branches off, one branch going te Fort Whipple and the
other branch going to Camp Verde. Sc it doean’'t go

around. It goess tc the Verde Valley.

Q. Lek's take a lanok.
A. Sure.
Q. If we could Zoom im on kthe -- bebtween the

green and the blue in the centexr, that big -- that's
good. Right abouk -- keep going down. Yes. Okay.
So wa see Camp Verde at the top.

2, Yezh

Q. We see a road coming imn £rom the west. Then
we see the road going from Camp Verde, goss ouk wesk,
the road comes douwn south, and there's a mountain range
in between the Verde River Valley and the Stoneman
Road; is that correct?

A, Yeah, and I believe the Grief Hill that
Mr. Randall xeferred to is that mountain pass, if yon
will, te get from Stoneman Road and drop yourselE dowm
into the southern extent, the acuthern end of the Verde
Valley.

Q. Okay. And then the road cuts down and then
it cuts east into Fort McDeowell; ia that xighb?
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didn’t === anybody on the river getting shot, buk if
there were somehody on the river, he would have.

Q. Sure. So he didn't =see anyone on the river
getting shot. And is one of the reasons maybe bthat
settlers didn't go on the river is because they might
have gatten shot?

AL I gquess that asks the gquestion -- they got
also shot on & wagon or on a road on a wagen. So I
would say it was sgually dangerous whether you were on
a river or on a2 road on a wagon. I think dit'e
difficult te distinguish whether one would be more
dangerous than the other.

Q. And the Steneman Read that you talked about,
thak goes around the Verds River Valley; is that
correck?

A Around? I don't know if I would characterize
it as around the Verde River Valley.

Q. Okay, well, lekb's pull it up.

If you have the page, I would lowve thak.

A. Yeah, I have what would help, perhaps,

Mr. Siade, is the Flgure 4 oF my report, 1876, at which
time the Verde -- I'm sorry, the Stoneman Wagon Road
had been completed.

And the reason -~ the way you characterized
it -- I'm not brying to be a jerk here. ZI'm just --
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A Yes.
Q. okay.
A, Sure.
0. And the hestilities that we were talking

about previocusly are in that Verde River Valley
stretch, according to Mr. Randall; ie thab correct?

A, Mr_ Slade, when you say the Verde Valley, my
underetanding of the Verde Valley, your assistank here
would have to extend the map up to the north. Camp
Verde represenks the lower extent of the Verde Valley,
so -- and the Camp Verde Indian Reservation is north of
that too. Eo that's why I was confused. You said the
Verde Valley. So the Verde Valley is north, and the
Camp Verde arsa, as I understand it at least,

represents the scuthern extent of the wvalley.

Q. Understood. Leib me clarify.
A Ckay.
Q. This section from Camp Verde, where the river

comes down and makeg its way down to Fork McDowell —-—

A Yeah.

Q. -- was cccupied by the Apaches; is thak
corraeck?

A I can't disagree with you. Whether they had

any strongholds in that area, I den't know.
Where I was confused, and I apologize, by
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your guestions is I thought you were referring to that
a5 kthe Verde valliey. T think that's more the Verde
Canyan area.

0. Let'a eall it the Verde Canyon area

A. Okay, yeah. I don't know, again, the extent
of the nurber of Apaches that were along that roukte.

Q. Okay .

AL T simply don't meow. Mr. Randall, I think,
wasg testifying te the area at and nmorth of Camp Verd.e
becavse that's where hie people, their population, was
concentrated and the Reéarvatiun was established. So
the Reservation was north of my Camp Verde box.

o. Okay . If Mr. Randall maid that his
understanding of the Apache Nation was that it went aa
far down z= Fossil Creek, ie this the Foseil Creek area
right here?

AL It ia.

Q. Okay. And we don't see any roads around thab
area, do we?

A. No, we don't.

0. and 1f, atrategically, you're ftrying to fight
the enemy, which, unfeortunately, in this case happened
to be the Native American population, does it make
sense to you thalk you would put a Fort above and a Fort
below the area that you're trying to fight?

602-258-1440
Phoenix, AZ

COASH & CDASH, INC.
www, coashandooash. com

VERDE RIVER VOLUME 14 04/01/2015 3081
direction bto come down,

There was obviously at this peried a time or
period of time when the commanders of these military
kases felt the need for a highway for commerce or a
travel route where they could travel and take goods,
supplies, snldiers, communications hetween those two
military bases. And then, of courses, Camp Verde as
well.

So the need seemed to exidst. I think my
contention is there's the river and it waen't used.

Q. Sure. And there are the Fortg and the road
going arocund the river ag well; ia that correct?

A Sure.

Q. You've never traveled by boat on the Verde
River; is that right?

I believe you testified to that earlier.

A. I beliave I testified te that, yes.

Q. So you're not familiar with your
vulnerabilicy, as you would travel down a river, to
heetile Indians, perhaps?

Al I't]1 answer that in 2 couple ways. I've
never been attacked by a Wative American, and I hope I
never am. And I don't say that earcasticzlly. You're
trying to put we back in time onr the Verde River,
perhaps, and whether or mobt -- I'm thinking you might
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A, T think -- well, again, I'll just say %1'm not
a military higtarian, and T would not want te mit here
and tegtify as bto why someone would put a military-base
at a particular spot.

I would say, though, that it's just off the
map to the weskt you have got Fort Whipple there, you've
qot Camp Verde where it is, Camp McDawell, and then you
have old Camp Renc to the east. Cbviously this entire
area wag considered an area where they thought =a
military presence was impartant.

But beyond that, as te why they would put a
military base at a particular point, I don't think I'm
qualified to answer thakt.

Q. Would it make sense to you that the military
would try bto Eranaport down the heart of the area where

they might be fighting to go frem one Fort bto the nexkb?

A, Ag I -- I'm sorry.
Q. Go ahead.
A. as I indicated in wmy report, the militazry

both led, I think, no less than Ewo surveying
expeditions, if you will, from the Camp McDowell area
north, and ak least one of those was along the river,
to try bo find a short route between Camp MebDowell up
to Camp Verde, and then no less than tweo surveying
trips from the Fort Whipple area going in the oppoagite
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be asking me this; what I would be fearful of or how I
might consider use of the Verde River at that time.

1'11 just fall back agaln on Mr. Randall's
account of them akttacking a wagon Lrain txying to drop
down either from Camp Verde -- needlesa to pay, it was
somewhere on that Grief Hill. Is that thess were
difficult times for everybody, and I think whethexr you
were on the river or on a road, that you would have
been susceptible to confrontation witkh Nabive
Americans.

And beyond that, I don't know what more I
could really say.

Q. Sure And if the Apaches wexe located —— I
believe Mr. Randall said the extent of them was the
Black Hilla, and ie your understanding that the Black
Hille are about here?

B I believe that's correct.

Q. Chay. And is your understaunding that the
Apaches, the furthest west they went wag the Black
Hills, and then the rest of their occupation was east,
is that your understanding?

A, All I can say with any certzinty, Mr. Slade,
is that the Apache presence waz at least as far sast as
the other military base on the Salt River, Camp Apache.
Eo we know at least they -- well, and they extended zall
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the way intc the Safford Valley because Camp Grant was
in that area. So we know they went thakt far =ast or

the military wouldn't have put the resources inko the

bases.
Q. Sure.
AL What I struggle with, and I'w not trying to

ke evasive, I don't know with wuch certainty hew far
west their range was, and I would trust Mr. Randall to
know what their territory was to the wesk.

G- So you haven't dene any research te find out
where the Apache were located, specifically?

A Ne.

Q. So you don't know on this map, as you look at
it, what areas the Apache occupied before white
gettlers came in?

A. I think it's safe to asgeume, wikth the
location of Camp Whipple, which is in thar nerthuest
corner, Camp Verds, Camp Reno, and Camp McDowell, thatk
Ehe presence of those four military bases in the 1860s
would suggeskt that much of this entire area there was
at least some Apache pressnce

c. Okay. You could have read an article or a
historiecal account about this, bubt you didn't read
anything like that; is that right?

A Mr. Slade, thers were lota of articles I'm
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hegides from Mr. Williame?

A. Let me check.

The only other thing I add, Mx. Slade, i=
under Fooknote (c), and I apologize for the small
print, I say "“Williame describes and locatea other
rapide within Segments 2 and 4 but does mob specify
their class."

Q. Did you epecify their clasa other than what
Williams had specified?

A. I think you just asked me what was the bacis
of this table, and as I said, Footnoke (a).

Q. Okay. So when it says, in Footnote (c), he
doesn’t specify thelr class, you didn't go back and ’
attempt to specify that elass?

A. No.

Q. and if we look at Begment 1, are there any
rapide above the level I or II?

Al No.

Q. And if we look at Segment 2, are there any
rapide azbove the level I?

A. Yeah, if you lock at -- or poselbly at high
water. If you look at the two on the right, what he
refers to as Plal‘.forn.m Banks Droppings and the Roller
Uno, I think he says I+ tg IIX at high water.

Q. Okay. But the initial deaigmatien thakt
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sure I could have read that I didn't, but I did not
read one on thias issue.

Q. And you didn't list at all in your report, as
a reason the river wae not used, that there was a war
going on in the river corridor area; is thabt correct?

A. I da not discuss the fact that the river
would not be used because of the Apache pregence.

Q. Let's turn to one of your impediments Lo
navigation, rapids.

A. Qkay.

Q. And I believe you list theose; your section on
impediments begins on your Page 12 in your report,
xoo08.

A. 2nd I have a table that summarizes at least

the named rapids.

[« okay. Let's go right to that table Chen.
A Sure.

Q. Thak is Table -- let's see, we have --—

A It'e Table 2.

Q. Okay. So kthat is our Slide 13.

And this is a table that you compiled based
on Mr. Williams' descripticn of rapids on the Verde
River; isg that correct?

A As nated in Footnote {(a).
Q. Does this contain any other descriptrions
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stands alone, apart from the parenthetical, iz a
Class I; iz that corxect?

AL His statement akout Lhe I+ ko II, that's from
Williams, nok me.

Q. Okay.

A 0k, and I should also say, excuse me,
Mr. Slade, that that refers also to the Clay Banke Rock
Garden, because it says "see next." I didn't have
space te put the text in, so...

Q. okay. 8o Clay Bauks through Plabtform Banks

and Roller Uno are I's; they can be I+ to IT at high

water?
A, Ac¢cording bo Mr. Williams.
0. Okay Every cther rapid in Segment 2 is

noted on your charkt as a I+Z

A That's right.

a. And this is the area where Mr. Lynch runs his
commercial operatien; iz Ehat correct?

A You know, I'm trying to remember exactly

where Mr. Lynch starte, but it would be somewhere
within Segment 2. And the reason I =ay that,
Mr. Slade, is thak I can't remember i1f he algo providesa
any outfitting for folks that proceed downstream of
Beasley Flat.

Q. Right.
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A. But he certainly starte someplace in
egment 2, buk how far down, I don't know.
Q. Thig ig the stretch with the Verde River
Greenway; is that right?
AL Yed.
Q. And this is the stretch where the Town of
Clarkdale has ect up a nice eystem for recreaticnal

boating; is that right?

AL A nice syatem.
Q. Oor a few access points for boaters?
A Accoxrding to that river guide, thers are a

acries of access points, yeah.

Q. And this is alse the strekch where Freepork
hae an interest, a land interest?

A. I believe that in the Clarkdale area, as we
discugzed =arlier this morning, Freeport still owns
some property in that area; hut I don’t know anything
more than that.

Q. 2nd let's move on ta Segment 3. According te
this Williame Guide, and correct me if I'm wrong, I eee

three Class III'a., Is that correct?

A. Jusk give me a second to check here.

Q. Bure.

AL Yes, two Class III's and what Mr. Williams
refera to as a ITII-. I'm soxry. Yes, two Clase III's
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Falle, for thak matter?
A. Again, I've seen a photograph, I think, and

that was presented in the numernua pages prior to my
involvement in the case. I think there's a picture of
somehody kind of doing a daredevil cro=e of Verde
Falls, yeah, if not more there. It seems bto be a

popular place ko get your picture taken.

Q: ¥You've read the PPL Montana case; is that
right?

A As we discussged this morning, ves.

Q. aAnd do you remember what rhe size of some of

the wakterfalls in the Great Falla reach on the Migsouri
River were that the court was talking about?

AL You know, I don't recall, and please refresh
wy wmemary, if the Suprewme Court decisicn actually
provided the class of those rapids; but if they did, I
would like to see that, yeah.

Q. and 1f they didn't provide the clasa, and I
wmight have wmisspoke, but 1f they provided the height of
the falle, do you recall the height of those falls?

A. That, I think there was a reference to the
height of some, one or more, of the falls, yeah.

Again, I was trying to remember 1f they
actually provided theae, the inkernational
clageifications; and I don't think they did, but...
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and a third, and the third, Bushman, he says is a III-.
Q. Okay S0 of all rhe ones that have three
hasgh marka, there are three of thase?

A. Yes.

Q. Okay. And then there's also one Class IV,

which we've heard about, and that iz The Falls=; is that

right?

A That's coxrect.

Q. Everything else is a I or a II; is thakt
correat?

A. According to Mr, Williams.

Q. Have you ever seen anybody boabt doun a

€Class III on the Verde?

A, I bave seen photographs in Mr. Williams'
report of pecple going through. In fact, that might be
what's on the cover of hias report. But I belisve he
has photographs of at least one of theae, maybe it was
Punk Rock, where he's geot somsbody 1o a boat golng down
through ik.

Q. But you'wve never s=en a boat go down a

Class III, thak you can recall?

Al Are we on the Verds River now?

0. Dr; the Verde

A On the Verde, na.

0. 2nd you haven'k geen anyone boakt down The
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Q. Irve got the PFL Montana.
A, Okay
o. And this is PPL Montana, LLC v. Mcotana,

132 Supreme Courkt 1215, and leb's go te pin site 1223.
A. Here it ig. Okay.
Q- And I'm just going to read from the paragraph

that etarte "The Great Falle exemplify." Do you see

Ehat?
A Yes,
Q. "The Great Falls exemplify the rocky, rapid

character of the Upper Miseouri. They coneist of five
cascade-1llke waterfalls located over a stretch of the
Upper Missouri leading dowmstream from the cilty of
Great Falls in midwesbtern Montana. The waterfall
farthest downstream, and rthe cne first encountered by
Meriwether Lewis and William Clark when they led their
remarkable éxpeditinn through the American West in
1865, is the eponymous Great Falls, the tallest of the
five falls at 87 feebt."
And then it goes on to describe with a quote

from Lewis. Do you see that?

A, Yes.

Q. I'm going te skip that gquete I'm going ko
qgoc to the next paragraph.

AL I'm following you.
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2nd it says "If one."
Yes.
Q. "If one proceeds alongside the river upstream
from Greabt Falls, as Lewis did in seouting the river
for the expedition, the other four falls in order are
Crooked Falls (19 feet high); kRain.'bDw Falls (48 feet},

which Lewis called one of the mos=t beautiful objects in

nature; Colter Falls (7 feet), and Black Eagle Falls

{26 feet) .t
Did I read that correctly?
A. Yes.
Q. Ckay. 5o the five falls, as they move down

the river, are 19 fest, 48 fest, 7 feet, and 26 feet,
and I'm not sure where the Great Falls come= in, but
that'e 87 feet; is bhat correct?

A That's what it eaye.

Q. Okay And if I go to the next paragraph that
starts "The Upper Misecuri River."

A I'm there.

Q "The Upper Misesouri Riwver, both around and
further upstream of the Greak Falls, shares the
precipitous and faat-moving character of the £zlls
themeelves. As it moves downstream over the Great
Falle reach, a 17-mile stretch that beagins somewhat
above the head of Rlack Eagle Falls, the river guickly

COASH & COASH, INC 602-258-1440
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to what you've noted as —--

AL Post Falls.

Q. -— Post Falls.

A Okay

Q. How many miles ia thak?

A. According to Mr. Williams, it's a stretch of

thres-tenths of a mile.
Q. Okay I rhought I'm looking at seven-tenths
of 2 mile, 97.1 ta S7.87

0Oh, excuse me, I'm reading the wrong side.
Three-tentha of a mile?

S0 Pra Fallg begins at River Mile 51.2 and
Post Falls is at River Mile 81.57

A, Yes.
Q Okay Three-tenthe cf a mile with a 5 to
10-foot fall, as you've described it.

Ig that significantly different than a
17-mile stretch with the fzlls heights that we've
listed, in your opinien?

A. Certainly the falls described in PPL Memtana
of are of greater drop than theae falla.

As to what effect that wmight have on
navigabilibty, my contention would be even theme falls
would be an obstacla to mavigation; beth of them would
he.
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descends about 520 feetb in elevaktion."
ie that correct?
A, ¥ou're reading it coxrreckly.
Q. okay. 8o can we discern from that that The

Palls they're talking about, the biggest of which is
87, and then 489 and 26 and 19 and 7, can we discern
that that ie over a 17-wile strekch?

A That eeems Lo be what it eays, sure

Q. Okay. If we look at the Verde Falla, do you
know how high Verde Falls 1s?

A. I'm trying to remember what T've read.

Somewhere between mayhe 5 and 10 feskt,

Q. 5 and 10 feec. And are there any other
falls?
A. At least the way Williams describer ik, he

hae something called the Bre Falls and the Post Falls
and then The Falls. So I gueds there's a bit of a
gradation of where, you know, a rapid ends and a
waterfall beqgina.

Certainly Verde Falls is the feature that
most people talk zbout; but I get the impresaion that
Pre Falle and Posk Falls, based on the photographs, are
also gquite steep, but maybe in hia mind deesu't guite
fall into the classification of a waterfall.

Q. And let's include the stretch from Pre Falls

COASH & COASH, INC.
wwi . coashandcozeh. com

602-258-1440
Phoenix, AZ

VERDE RIVER VOLUME 14 0a/01/2015 21p4

Q. And do obstacles or portages defeat
navigability, from your underatanding of the case law?

A It's more a question -- again, I think
Ehroughout these proceedings, Mr. Slade, it's my
contention thak you gan't just look at one individual
facter. Portaging, certainly, in circumstances, can
defeat navigation, depending on how often and fraquent
it is; and at the end of the day, doee the amount of
portaging result in a river thak is mot useful as a
highway for commerce.

Q. Okay. And you've heard some testimony from
people who have boated the rilver about thak portage.
and ie it your understanding that pesople have testified
that 1f you would like to portage Verde Falls, it's a
10-minute drag, in fact, not a portage, around the left
aide of the falls; is that what you heard?

A. Well, I've heard a couple of thinga.
Yesterday's testimony from Mr. Dimock I thought was
quite insightful about how it might -- what might be
required to get the Edith, his histeric boat, arcund
these falls. That'a a very different type of an
experience than someone perhape in a kayak trying to
get around those £alla. So —-

Q. And what did he describe?

A Well, he said that due to the weight of the
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boat, that he would -- might have to line it thryough.
2nd then the guestion, a8 I recall yesterday -- I was
trying to listen as closely as T could. That it would
be challenging -- I don't know if he said

imposalble. -- to line it by himself, but it would
certainly help to have a second or third person.

I didn't get the impression that he thought
it would be a trivial matber of lifting the Edith up
and walking it around the Verde Falls tc portage.

Q. Did you get the impression that he would have
had te do it for a length that was much more than just
right aver The Falla?

Al We don't know, do we? Becaude ha'g never,
and nobody has, taken a bilg historic wooden boat down
there.

a. Well, the historic record doses talk about
different boats.

A. But not the Edith, and nor do we know the
level of porraging that cther folks may or may not have
done. 2all we know, and we spent quike a bit of time
earlier walking Ehrough those bheoating accounts, is that
some were able to get from Polnt A to Point B, but we
don't know the =pecifica.

0. Sure Put when we heard from Mr. Dimock, he
gaid he would not E.\lfen portage. He would line his hoab
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get around The Falls; that maybe they were doing some
other sxploring, so...

Q. Sure. Didn't take them 10 minuktes, though;

we know that?

Al Unlesa they were more superhuman than they
ﬁ:ere -- than we know they were, yeah.

Q. 2And let's go back to your chart?

B akay -

Q. Table 4 of X008 And Segment 4, how many

Class III rapide are there in Segment 47

A. @ive me just a second.

There are none that Mzr. Williama lista.

Q. And let's turn ko your next lmpediment, which
is shallow depth, and we'll skart on Table 6 of your
repork, X003

A. Okay.

o. And sc you've listed, as three impedimenta to
navigation, beaver dams, rapids, and shallow depths; is
that correct?

A. In my report. That's what I list in my
repork. I would add a fourth omne.

[= ] And what i= that?

A, It would be in the lower Verde I would
include areas thers that were braided,

Q. Did you talk about braiding in your report at
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dovm the 5 or 10-foot falls, howsver you want to
characterize them, and he would be on his way,

Did he talk ahout taking a day or two days or
ten days to do that; do you zecall?

. T would have to lock back at his teetimony.

T don't lmeow 1f he was asked how laong it would cake.

0. If it tock -- in the PPL case, da you
remember how long it took Lewis and Clark to go around
that 17-mile stretch?

A. I dom't, and it'a been a while since I've
read the case, and so I can't remember if the court
summarized thak.

Excues me, Mr. Slade. To answer your
queation, it seems like, but I would hkave to read 1t,
they say "The party proceeded over a more circuiktous
land route by meane of portage, circumventing the Great
Falle and their surrounding reach of the riwver before

returning teo travel upon the river about a month

later."
8o maybe that's the closest we gekb.
Q. Okay. It tock them about a month,
potentially?
A. Well, it says "See Lewis and Clark Jdournals,”

so I would probably want to read the journals ko see.
You know, it could be that that month wasn't just to
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A. I did net.
Q Okay Did you subnit anything regarding
braiding in your report?
A. I didn'kt.
Q. €0 we haven't had a chance Lo review your

evidence for braiding in the lower Verde; ie that
correctk?

Al What I did is, becanse I -- I didn‘i present
bralding in my report. I didn't have Dr. Mussetter's
report. I knew, based on the work that he had done in
the Gila, that he was going to uvpdate Dr. Schumm's
report in that area, 2nd his report came out I believe
a few weeka after my report came out. So I was
confident that Mr. Mussebber was going teo addrese thak
issue.

I have aince had the opportunlty tc not only
Tead Dr. Mussetfter's report, bub to hear his testimony;
and I think he makes a compelling case that a fourth
impediment to navigation would have been braiding of
the channel in that lower reach, which for my
gegmentation wonld be in Segments 4 and 5.

Q. and I might not have heard you. Did you may
you considered that before you wrote your report?

A. Because I knew that -- I read Dr. Schumm'=s
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report befors I rezd -- or before I prepared my report,
because it was available. It was in the recoxrd.

By the time I had written my reporxl,
nhr. Musgetter had mot yet released his report. So it
was my understanding that he was going to addrees
navigability -- or he was going to address the braiding
isgue in the lower Verde. So I didn't feel that T
needed to go into it on my own.

Q. Okay So you felt that the impediments that
you listed were significant enocugh that you didun't need
to address bralding?

., I think they, in combination with the other
lines of evidence that I've presented, made me feel
that a reasonable person would include that the river
was not navigable. Adding Dr. Mussetter!s analysis of
braiding in the lower, in my mind, juet further
supporks the conclusions I made.

Q. So what you did include in your report,
again, iz beaver dame, raplids, and shallow depths --

A. That's correck.

0. -- as impediments?

Okay, and we've locked as rapida, and we'xe
geing to look at your depths.

A. Qlay.

Q. 2nd I want to make sure I understood what you

COASH & COASH, INC.
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Q. 2nd the first depletion you locked at was the
possibility of well pumpade, is that right, whether
there were wellg that were pumping that would have

affected the baseflow during that period; is that

right?
A, When you say it's the -- I'm a little
confused. -- it's the firsk thing I looked at oxr --

It's one of the fackbors that I looked at,
certainly, was during my period of record what may have
been the impacte of pumping.

0. Okay, &nd you came up with it would have
been lesa than 1 efe; is that right?

A, For that pericd, based on some recent
groundwafrer modeling woxrk by the U.S. Geological
Survey, turning the elock back teo the periocd in the
early 1900, that's what I concluded from their work.

o 2And that's a study that you looked akt.

The 1 c¢fx that you reported, whak area aof the
river were they talking aboub, if you recall?

A. My understanding ie that study covered the
headwaters arcea all the way down through Camp Verde,
through Beasley Flats. It was a study by Garner and
others, 2013. And 1f you'll permit me, maybe the
reference provides, in the title of it, the extent.

Human Effects on the Hydrologic System of the
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did. »And I thiok the first thing you talk about in
your repart is you locked ak well pumpage from the
period that you chose, which was 1314 to 1940.

Now, let me back up. I think I skipped a few
steps. You did a lot before that. Buk you came te a
decision where you would look at the data from 1914 tao
1940 because that was the best available data and you
thought that would be the best peried ko try to
reconstruct the river; ie thak correct?

a. As T discumsed skarting cn Page 15 of my
report, Mr. Slade, I considered -- and I =ay it in
Paragraph 16 (sicl; that I considered several facters
hefore T selected a flow period to try to reconstruct.

Q. And ulkimately you ended on the period of
1914 tc 19407

A, A bit more precisely, the periocd beginning in
the 19108 and ending in 1940. I helieve there's one of
my -- I think. Let me chech.

The gage at Camp Verde did have scme records
that went back to 1913, so & year before 1514.

Q. Okay. So your table should say 1913 ko 1340,
perhaps, 1f we're being exactly accurate?

A. You're correct. That's a misctake on my part,
Yes, I can see why there would be a confusion there. I
say 1914, and I should say 1913.
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Verde Valley, Central Arizona, 1910 through 2005 and
then 2005 through zalo.

Q. When they say the Verde Valley, does that
include the upper watershed?

A. You know, my understanding, that the model
that they looked at extended not just in the Verde
Valley, bhut extended up into the headwaters area. And
that there is great disagreemsnt, I think, betwesen
Mr. Hjalmarson that the USES misaed puwmping in the
upper -- in the headwakters area and they didn't ineclude
that in the model. Sc there seems to be a difference

of opinion on his part with the USGS.

Q. Okay. And did you submit that study as
evidence?
A I provided the reference and I provided, I

beliewve, the page numbera.

Yeah. I provide page nurnbers in
Paragraph 69. Pages 32 and 32 talk about the amount of
well pumpage during that period, and then Pagee 34 and
35 indicated their estimate of the reduckion in
bazeflow due to that pumping on those pages.

Q Okay And if that study was for the Verde
Valley and the 1 cfas or less than 1 cfs that you came
up with was nct including the upper watershed, does
Ehat mean you did net include all of the poseible well
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pumping in the upper watershed?
A. My underastanding of that report 1s they did

include what they thought was the important pumping in
the vpper watershed. B2And the disagreement, again,
seems to come down to Mr. Hjalmarson is under the
impression that a lot of pumping was occurring in that
headwaters area in the shalleow aguifer that the UsGs
simply missed. &nd I think he takes great pains ko
point out the deficlencies in that USGS model; that
they misaed 2ll that punpage.

I'm not sure, however, thalb that's an opinion
that the USGS and the modelers agree with, who did the
woxlk; but that's his opinion as a retired USGS person.

o, And after you calculated the pumping
depletion, your next --

A. Excuse me, Mr. Slade. I didn't calrulate the
pumbing depletion.

Q. Ohkay After you found what you thought was a
reliable mumber for what was being depleted from the
river due kto pumping between 15%13 and 1840, my
understanding of your next step was to turn to the
Hayden report; is that correct?

A, In terms of step by step what I did,
obviously it wasn't quikte as straighiforward as one Lo
the next. It was more step-like in terms of whabt I gay
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Al That's right.
Q. S0 —-
A And then I say "higher rate used if two
valued available for same lacation. "
Q. Okay. And so that would be where you cams up

with the 4 cfs for that Del Rioc and Granite Creek?

A, Either from Hayden or Hancock, yes.

Q. And that would kotal the cfs diversion in the
upper watershed, becauase the next one id upper Vexde,
which is not the upper watershed; is that correct?

AL Well, what the next general location would
he, that area above the mouth of Sycamcre Creek.

Q. 80 the tokal upper Verde diverslom that

you came up with is 8 cfs for Del Ric and Granite

Creek?

A. As indicated by Hancock and Hayden, yea.

Q. 2nd do you have a copy of Hayden with you?

A. I do I do.

Q. Okay.

AL Mr. Slade, are we done with PPL, or should I
keep 1t?

0. Yes, we're done right now.

A. I just -- I have a tendency of getting stuff

mixed up with my stuff, so let me do that.
Q. Me too.

602-258-1440
Phoenix, AZ

COASH & COASH, INC.
www . coashandcoash. com

1
11
1z
13
14
15
16
17
hi:)
19
20
21
22
23
24
25

io0
11
iz
13
14
15
18
17
18
12
20
21
a2
23
24

25

VERDE RIVER VOLUME 14 04/01/2015 3114
in Paragraph 6. Firzt, I needed —- before I could do
anything, I needed some relizble Flow records., So

that's where I truly started. And then the newxt thing
that I locked at in texms of priority or importance was
diveraion data,

S0 that's where, again, I'm not trying to be
nitpicky with you, but you said then next I locked at
Hayden .

I locked for diversion data sarlist in the
process because I knew that irrigatien was the primary
cultural depletion for the area. Eo that's what I
locked for next was some reliable measurements of the
amount of wakter being diverted from the river. So that

led me to the Hayden report and reporta kthat came

bafore.

Q. Okay. And when you locked at the Hayden
report -- and we're back on your table here.

A, Okay.

Q. -- you came up with the diversion frem

Del Rio and the diversion from Gramite Creek as 4 cfs
each; 1s that rightz

A That's right.

Q. 2nd you've got a footnote there that gays
"From Hancock (1514, Page 32} and Hayden {1940,
Dage 9}," lg that right?

§02-258-1440
Phoenix, AZ
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A, And I should say, Mr. Slade, I have not
printed cuk Hayden in ika entirety, but I certainly
have the pages that I used and some other pages. So
certainly if it would help and you have a full copy,
that might be -- if you want me to read domething else,
just keep in mind I don't have --—
Q Yer, we do have a full copy, and we can

provide that teo you.

AL Okay. Thank you.
Q. And --
A, Excuse me, Mr. Slade. I just wanted to take

a lock if his attachments got included in here.

. They are ineoluded

AL They are.

Q. Yas.

AL Okay, great. Oxr his exhibite. Okay.

Q. 8o let's bEurn ko your f£irat cite, which i=

Page 32 of Hancock (1914}, and we are on the Hayden
report, which --

MR. SLADE: Do we have an exhibibt number
on Hayden?

MS, DEBI LOPEZ: X053-188.

MR. SLADE: X053-BR. Te that the
complete Hayden?

MS. DEBRI LOPEZ: 1BA. Yes.
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BY MR. SELADE:
Q. X053 Part 188, Okay. Aund there's two

different sets of page numhers There's a page numbex
for the exhibit and then there'a a complete page number
for the whole thing. Sc we are on the complete page
number 337, ig that right?

AL Yes.

Q. Can we pull that up, actually?

And you calculated the 4 cfs from, from my
understanding, the 175 and the 170 maxiwum capaciky,
which is miner's inchee; is that correct?

A. That's right.

Q. Okay. 2and you came up wWith about 4 for each
one of thosa?

A. Yeah. 2nd, you know, it's always funny, as
an engineexr or a scientist, how many significant
figures do you show in a table. And I don't show them
all, which is why, when you look at my Clarkdals
coluwm, you see 2 plus 2 plus 4 is equal teo 9, and you
think, wow, this guy can't even add. The problem,
again, is the decimal places I'm not showing.

So just keep that in wind if you saw some,
what locks 1like, discrepancies. It'as mora of a
rounding thing or how many decimals I'm showing in the
table.
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got published.
Q. Okay. So the diversions that you have

tabulated for Del Rio and Granite Creek were
eatablighed in 19142

A. Yes.

Q.. But the pericd of racord that you used was
from 1913 to 15407

A. Thab'e correct

Q. If there were things that began depleting
watexr after 1914, would those be accounted for in your
report?

A. ¥You know, I looked at that and realized that
there wasn'k.

Q. There was not what?

A. There wasn't any additional effecte from 1914
to 1940 caused by things going on up there.

Q. Do you have any idea of when Ehe Chinn Valley
Irrigaticn District began?

A. Yeah. In fact, T helieve i1t was 1915 or ‘16
that the reservoir was completed.

Q. Okay. &And ie that after 19147

A It is and, again, I was aware of that, and
so I did check independently to aee if thak, and then
later, as you might ask me, Sullivan Dam I rhink was in
the lare '30s, whether those structurss were having an
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Q. Sure. 5o if 175 miner’s inches ia aciunally
4 325 ofg, you've shown 47
Al Well, it'a 4.35
Q. Okay, 4.35.
A Yeah.
Q. And did you use anything else to come up with

the divereions aft Pel Ric and Granite Creek from the
Hayden report?

AL "I didn't use the Hayden report for Del Rio or
Granite, In this cas= I reliz=d on Hancock, because I
don't believe that Hayden had ditches ar ordinary

capacities or amounts being diverted for that area

Q. And what year was the Hancock report
published?

A. It said that he did hie Ffi=ldwork, if you
lock st -- and you're right, these page numbers are

crazy. If you leok at Page ZB2 of the Hayden report,
it's hia letber submitting -- this is Hancock's letter
gubmitting his report te a superier judge, John
Phillips, and he says, "I respectfully submibt the
following report of my investigabions of the Verde
River and its tributaries, ceommencing July 12th, and
ending Ockober 31skt, 1914."

S0 I read that ko suggest that that's when he
did hia work, 1914, which is the same year the report
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effect on the river. And so I did examine that. Im
hindsight, I should have put that in the repart. But I
locked ak ik.

o And how did you look at ik?

AL Two ways. And cone iz an incomprehensible,
and I'm the first to admit it, graph that I entered as
anl exhibit and will need Mr. Hood to help me sut here
I can give him the Freeport number and let him give you
the rest.

This is Fresport 21. &And when you =ee it,
yvou'll zgee why I then locked at another reference.
MR. HOOD: 2And Freeport 21 is a tab
behind H037.

BY MR. SLADE:

Q. Okay. Can you explain what we're looking at
here?
A. Sure. 2nd I apologize, I was -- lat me get

my own copy of 21.

And what's -- and, again, as a scientist, I
apologize Eo all that thie is probably one cf the moet
incomprehensible-looking charta that you could create.

What I was attempting to show here, and it's
much better described by the USGS in a xeport that
Mr. Hjalmarson referenced, was the bazeflow at the
Clarkdale gage, which, as you know, is downstream of
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thoee dams that we were just referring to.

And you can see we have, at least hers --
Loy, if it wasn't alwaya thie case -- =ome data right
when the reservoir started to be coperated, 1515 to
19i6. BAnd they operated the Clarkdale gage for a
couple of years, and then they jumped zhead and
looked -- and then it resumed operation in the '60s.

2And what I wae trying toc capture here was
whether or not the baseflows during the time when the
irrigation season was occurring had changed.

And when I presented this, my counsel
certainly was probably as confused as all of you about
what thia said. And T ghould have -~ and I apelogize
to all; that thia ig much bettexr summarized by the USGS
in a report that Mr. Hjalmarscn has discuesed, and
that's the Owen-Joyce and Bell report

I don't kpnow if this has been entered inte
the record. So all the heat should be on me for thakt.
Let me glve for the record what the title i=. Again,
this ig a document that Mr. Hjalmarscn referred to
It's called the "Appralsal of Water Resourcea in the
Upper Verde Area, Yavapal and Coconino Counties,
Arizona." 2nd this was prepared by the USGS on behalf
of the Arizona Department of Water Resources.

o, Da you know the dakte of that study?
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regional deeper system, as well as any shallow system
that Mzr. Hjalmaraon has spent a lot of time discussing.

Q. S0 the comparisong were 1915 ko 1921 and then
1965 to 1978; is thakt correck?

A Unfortunately, that -- well, and we have some
data from '65 ko '68 here. That's when the gage
resumed. So they locked ak it.

Q. But what you just told me, 1915 to 1921 was
compared to 1265 to 19787

A, Yes, and they say that if you compare those
two periods, they're not seeing a change in baseflow.

0. Okay. And if the Chino Valley Irrigation
District starts in 1316, would you expect them to have
most of thedr agriculture up and rumning by 19162

A I don't know how quickly they developed their
fields. There were already fields up there before,
that I think were being dryland farmed; and then onca
the Irrigation District get up and running, I would
susbect that once the dam filled and they started to
irrigate, they were irrigating right away.

So my guese wolld be in 1516, and I think
that's reflected in the Hayden report, that you start
getkting some more acrsage at that time, szo...

Q. Do you know when that acreage reached itg
maximim for the Chino Valley Irrigation Distzrieck?
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A. It's 19e3.
And it might -- and I certainly -- again,

I'1} apologize to all. Mayhe during a break we can get
thig copied. All counsel ecertainly should lock at ik
but thile ie a document that, again, Mr. Hialmarasen
referred to.

and on Page 36, the last paragraph, they make
the following Etatement: They say "Records for the
gtation néar Clarkdale" -- thak cne -- "from June 1915
te June 1321 indicate that the baseflow is wirtually

identical fo the baseflow computed for records

collected from April 1965 ko September 1978. The lack
of change suggesta that the groundwater system upstream
from Clarkdale still represents egquilibrium

conditions "

8o what that suggests to me, Mr. Slade, is
that the effact of any of those dams, the dams on
Granite Creek are far upstream from the headwaters.
Because we're fortunate that we have baseflow data from
that period, starting during my peried of record and
then going into 1978, suggests that I would concur with
what Owen-Joyce is eaying; "The lack of change suggests
the groundwabter aystem upstream...stlll represents
equilibrium conditions. ®

And when I say groundwater system, both Lhe
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A. You know, I don't know when it would have
reached its maximum. I just know that it started at
that period and it continues to this day.

Q. g0 if it reached ite maximum afber 1921, and
then it declined from 1921 to 19657

A. I have no data to indicate that it dees If
you have some data to show me that, that would help.

Q. Do you have any data cn the agriculture
betwesen 1914, when the Hancock report was wrikten, and
1940, when you've ended your period that you'wve looked
ak?

A What I have is an indication of what, if any,
effeck the agriculture in that area during that period
would hawve done o the river; and that is it's no
different thean April 1865 ta 1878,

Q. Okay. But what we don't have in that study
is 1921 to 1940; is that right?

A, That's right, yeazh.

0. 80 thab's 19 years of data we don't have, but
6 years of data or 7 years, well, 6, '15 ta '21, that
we do have?

A Right, and I have not read anything that
indicates that betwsen 1521 and 1340 the Chino Valley
Irrigation District suhstantially increased or
decreased its acreage.
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CHATRMAN NOBLE Mr, Slade,

THE WITNESS: Yes.

CHAYREMAN NOBLE: Would it be impossible
if we took a Junch break at rhia timez

MR. SLADE: Anything's possible in your
chambers.

CHATRMAN NOBLE: MWe're going to take our
lunch break. We will reconvene in the Palo Verde xoom.
It's the one with the 50-foobt table, or is it 75%

MR. BREEDLOVE: ©Out the door, north side
of the building, right here. And this i= only for the
@ila River -- or for the conference.

MR. MCGINNIS: Salt.

CHATRMAN HMOBLE: For the scheduling
conference that will take place at 1:30 p.m.

(A lunch recess was taken from
11:55 a.m. to 2:18 p.m.}

CHATEMAN NCRLE: Mr. Mehnerkt, please
call the rell,

DIRECTOR MEHNERT: Okay. Commizsioper
Allen.

COMMISSIONER ALLEN: Hers.

DIRECTOR MEHNERT: Commissionsr Borkon.

COMMISSIONER HORTON: Here.

DIRECTOR MEHNERT: Chairman Noble.
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A, Yes.
Q. And the Del Rio area that we were talking

about is at that area; is that correct?

AL " It is in that township, ae I undexrstand, yes.
Q. Where is the Bilg Chino Valley on this map?
A. The Big Chino Valley iz to the north and to

the west, I believa.

Q. Is it captured on this map, would you say?

A, No.

Q. and where is Walmut Creek on this map?

AL Walnut Creek, as I understand, ies to the west

and 1sn't on this wap.

Q. Okay. So it's not captured on this map?

A. Kot on this map; but there was also a seb of
mape at the end of the report that I den't know if
Ehose belp us out any or not. If you could just give
me a second, I'm loocking at those.

I don't zes those on his map.

Q. Sc 1f there were agriculture diversions or if
water was being -- well, let me hack up.
Does the Big Chine feed into the -- does the

Blg Chino Valley feed incto the Verde wakbershed?

A, Yes.

o, Does Ehe Walnub Creek Valley ox system Eeed
into the Verde watershed?

COASH & COASH, INC.
www . coashandcoash. com

602-258-1440
Phoenix, AZ

10

11

12

13

15

16

17

1B

13

20

21

22

22

24

25

1o

11

12

13

14

15

16

17

18

18

20

21

23

23

24

25

VERDE RIVER VOLUME 14 04/01/2015 31326
CHATRMAN NOBLE: Yes, I am here.
DIRECTOR MEENERT: And Commissicner
Henness iz absent this afternocon.
CHATRMAN NOBLE: Thank you.
Mr. slade.
BY MR. SLADE:

Q. Good afterncon. Again, Eddie Slade with the
Arizona State Land Department.

When we left off, Mr. Burtell, we were
talking about the Hancock report and -- excuse me, the
Hayden report, which includes both the Hancock and the
Turney reports as exhibits, and I would like to pull up
the map that Hayden used of the upper Verde waterehed,
and that is in Fhe Hayden report, Page 23, if we could
pull that up, please.

Have you looked at this map, Mr. Burtell?

A, Let me cabch up to you here. I want to make
sure we're talking about the same.

Yes, I did leok at thia map.

Q. We were talking about the Chinc Valley
Irrigation Distxict before, and that is the area I'm
pointing ak in my red, with the red poinker?

A. It says "Chino Valley Irrigation Digtriecik."

Q. And that is along the Granite Creek area; is
that correct?
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A 1t does
Q. 50 if there was agriculture in the Big Chino

area or the Walnut Creek area, then what it locks like
is the Hayden repoxt did not aceount for that, at least
as we look at thig map?

AL Yeah, as I understand, Mr. Slade, Hayden did
account for the future, 1f not the present, irrigation
in the Big Chine from deep artesian wells as opposed to
surface water diversions; and he discusses in =ome
length. I think he haa & whole section in his report
related to develcpment, propeosed and existing
development, in the Big Chine area in his repozt.

So I guess what I'm trying ko say is that he
wag aware of agricultural activities in that area, and
not being supplied by surface water diversions, bub by
deep wells.

Q. And would deep wells affect the water that
makes it to the Verde River?

a, Yeah, and T would fall back on the Owen-Joyce
document, where my understanding of the development of
the Big Chino was in that period between the 1815 and
1940, versus certainly by the time then you jump to
12605, the Big Chino area was being irrigated, and any
effact on baseflow would be reflected, again, by
compaxring the earlier period to the later pericd.
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Q. I appreciate this Exhibit X037, Part 21, bukt
I've got to say it's incredibly difficult to read.

A, and, again, and that's why I —— unless I'm
mistaken, I tried to polnt out repeatedly how diffieunlt
this is to read, and that's why I read the quote from
the Owen-Joyce and Bell, where they discuss both the
flow in this early peried, as well as the flow
beginning in '65.

Q. Ckay

A. And their analysis of -- thig 1= the actual
record of flow during those years wersus they looked at
the flows focusing on the baseflow, which weuld be most
affected by such pumping like in the Big Chino.

Q. Ckay. 2And it looks like you put a cap of
90 cfs at the btop of X037. Did the baseflows go higher
than that?

A. Yeah ks you can see the top of these, some
of the limes, yea, they go up higher; but you can see
they don't go any lower. So I tried to create a graph
where T was capturing the low flows, but I wasn't
trying to capture flood events.

Q. So this isn't repressntative of baseflow
yeare; thls is representative of the flew during that
year, over the couree of the year?

A ¥ea, and because I ghow all the monthe and
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A Yes.
Q. If we go down from the pink, thakt blue is the

years '67 to '68; is that correct?

AL Yes.

Q And that is somewhere between 70 and 75 ofs?
A. That’*s xight.

0 Okay So that’s a year, 1f we're comparing

'67, '8 to 'l5, 'la, we would zay that '87, 'ée ie
about 10 cfs lower than the pink?

b ¥eah, and the problem with locking at April,
May, and June is that the plante are starting to
tranapire, and so you alsce have that effect to be
considering. 2And so from a baseflow perspective,
probably when the trees aren't Eranapiring and folks
are not irxrigating, in my mind it would make bekter
senses to perhaps look in the December, January type of
time frame.

Q. Well, no matter the year, plants are
transpiring; is that right?

A. I'm sorry, say that again.

o, No matter the year, '67, '68 or '15, '16,

'

plants are going to transpire in the =pring; is that

right?
A That's right.
[« 8 Okay. 8o I didn't gquite understand why we
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there are times --

COMMISSIONER ALLEN: Thai's okay. I
Just wanbt Fo see what the colors are.

THE WITHNESS: And there are timee during
the year when, because of monsconal eventsa or summer --
or I should say epring snowmelt, that it's net in
baseflow conditions.

S0 I didn't do a greal job of what the
title of that was. It really should be Historlc Verds
River Flows Measured at the USGS Gage, and then
prahabhly a note saylng that I capped the discharge at
50, but some flows are highex than thakt.

Bageflow being, I think Mz. Hialmarson
calcoulated, on the order of maybe 60 cfs or so as hias
haseflow at the Paulden gage. 5o I'm trying to capture
that lower range of the hydrograph.

BY MR. SLADE:
Q. Sure. So if we leok, actually, on the far
right side, and I'm over here In April, May, and June,

and the pink ias 1815 and '16, i= that right?

A. That'a correct.

Q. Okay. And that is somewhere between 75 and
B0 cfm?

A Yes.

Q. Okay. @Generally speaking?
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can't loock at that time peried, if we can kind of throw
out transpiration as something that occure over the
couree of all years? .

A Yeah, and, again, I think that's the benefit
of looking at the Owen-Joyce and Bell, where they
didn't just look ak '65 through ‘68. They looked ak, I
think, a period up through the !70s, whers any
year-to-year variability in baseflow and runoff, even
during the springtime, they were able to look at =a
longer period of record and, again, come to their
conclusion that the baseflow in the earlier pexiod, in
the 19-teens, was not eubstantially different, in thelr
opinien, than during the later peried,

Q. okay But thie is what you put together
regarding baseFlow after you realized that the Hancock
report in 1914 did not consider any irrigation
depletions after 1914; is that correct?

A, I'm sorry, could you say that again? I need
to listen more closely.

Q. The Hanecock repart in 19i4 does not consider
depletions after 1214, because ik was wxitten in 15147

A Ckay.

Q. Okay. 2And your perlod was from 1513 to 1940;
is that correct? !

4. Yes.
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Q. 2nd you put this together to bry teo make the
argument that baseflow did mot change all that much
from 1914 to 1940; is that correct?

A, Thakt's correct.

Q. Ckay. &And what we've juskt seen, based on
what T pointed out, is that in April, May, and June,
according to thie graph, there'a a 18 cEs diffarence
from 1915 to 19677

A. For comparing those two years.

If you were to compare 18915 to 1967 through
168, it would be more on the order of a 5 cfs
difference; the red line versus the light blue line.

Q. Okay. I'm sorry, I thought we did the ldight
blue and the red line hefare?

A. I don't think we've done any line-to-line

comparisons yet.

o} Okay. Light blue in the middle?
A. Yeah
Q. And what's your estimate about that middle

range; what ie that cfe?
AL Looks like on the order cf, I don't now,

70 maybe 2, maybe 73, if I was to average it.

Q. Okay. And your estimate of this range?
A. Would be maybe on the order of 78.
Q. Okay. So --
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10 cfe difference that happened after 1914, when the
Hancock report was written?

A. Again, Mr. Slade, that 10 cfs that you're
depicting is when you choose to compare one get of
yeara to another set of yeara, and then there's -- when
you do another comparisen, it'a 5.

8o for that compariscn it's 10. For the

other comparison it'e 5.

C. Okay. Either 5 ar 10, depends which year?

A. Okay.

Q. Okay. Whexe 1s that accounted for in youx
report? 7

AL Well, again, not knowing that the difference

may have been caused for the years that you want me to
compaxe after 1940, I had no reasonr to believe that
that difference was caunsed by scmething oukbside of the
period that I reconstructed.

Q. The study you looked at is what you based
this on; i= that correct?® i

A. I didn't baee this on anything. I mean this

is data from the USES. I don't understand your

gquestica.
Q. Let me rephragme.
Al Ckay.
Q. You told us that the study you locked at
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A. I think that's the 5 or 6 cfs I just said.
Q. 8o let me make sure the recoxd reflects that.

From '67, '68, comparing that te '15, '1&, you said on
the order of 5 cfs difference?

A. Yeah.

Q. And then if we go lower to '65, '68 and
compare that to '15, 'l6, whak's the average that you
would call the black line, ‘&5, '66?

A, I would say the black line ie probably cn the
order of maybe 68 or =o.

Q. Okay. and, again, the pink line you said was

7B8; is that --

A. ¥eah, I think I said 78.

Q. So that's a 10 cfs difference?

AL Yes .

aQ. And that all happened after the 8 cfs that

was accounkted in Mr. Hancock's report in 1914; is that
correat?

A. What we don't know, unfortunately, Mr. Slade,
ie that what happened after -1940 to 15608, which was
cutslde the peried that I looked at.

[« Sure. But for your purposes we're lcooking at
1913 to 1940.

A. Okay.

Q. Okay. And Lhere is a 10 cfs or —- yeah,
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compared the time period of 65 to '78.

AL Are we back to the Owen-Joyce sbudy?

qQ. That's right, we're back to the Owen-Joyce.
A, Ckay.

Q. Compared the period fxom '65 to '74 to 1515

to '21; is that correct?

AL If I can, I'll kry to get the page number
again.

Page 36 compared June '15 to June '21

compared to April 1965 to September 1978.

Q. Qhkay. S0 we've got 1965 on here, actual USGS
gage data at Clarkdale?

A We have the beqginning of the zecond period
that the USGS looked at, yes.

Q. And it tells ue that compared to 1915 there's
about a 10 e¢fs difference?

A. If you ware going to limit it to comparing
those direct years, that's what the data is saying.

Q Qkay. And I'll ask you again, becauze I'n

not sure I understood your response.

A. Okay.

Q. Where did wyou account for that in vouxr
report?

A Aqain, I didn't account for something which T

feel could be explained by cultural impacts to the
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river that occuzrred after the period that I analyzed.
So I did not account for something that I didn't hawve
evidence definitely occuxred wikhin my period of
record.

Q. Okay. But the study that you referenced
which teld you about baeeflow used the peried of '65 to
'78, which is after the period of your etudy?

AL That's righk. &And '65 ko 78, they
reackivated the gage in '65, so we're limited ko the
data that we have.

Q. 8o thab's a study that is accounting for
things that happened outside of the peried that you
locked at, but you relied upon that?

A It provided me further evidence that anything
that might have been happening in the headwaters area
after Hancock was in thal area would nct have caused a
subgtantial change in the flew of the river, baseElow
of the river, by making that comparisen

Q. and is that study, as according ko your
understanding of it -- and it's mot in evidence, eo I
don't think it's heen reviewed, I haven't reviewed it.
But according te your understanding of ik, is that
study consigtent with what we're seeing on this
hydrograph here with the 10 cfs difference?

A. It is when you consider that they didn't just
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Clarkdale," and that's the groundwater system that
would include everything upstream of Clarkdale thab
might he affecting that gage, "still represents
equilibrium conditiens," it says what it says. I'm not
sure how else to inferpret the clear language of whak
the USGE said.

Q. Do you know if Hayden wvisited the Rig Chinc

or the Walnut Creek area?

A. If Hayden did.
Q. or Turney or Hancock.
A I believe that they were tasked with locking

ak the watershed of the Verde River above, Hayden was,
above, ab this time, I believe, Horseahoe, becaunae
Horseshoe, as I understand, was completed in the mid
1940s8. Hayden's report was 1340. So ae I understand,
he was tasked with looking at that area in its
entirety.

and, actually, 1f you leook at the firat page
of -- I'm sorry, Page 2 of the Hayden zeport, you'll
see that there ie a map, and he actually showe the
irrigated lands on Page 3. &And if you take a look abt
thab, you'll see Walnut Creek is included on thak map.
In fact, he even plets what loocks like it says
'"Drainage Diversion Line Damsite" from Williamson
Valley.
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look at, as I've presented, '65 to '68. They looked at
a longer period, Bpril '&5 Fa September 1978. So they
looked at a roughly li-year pericd of more recent
record, compared that to 1915 to 1821, of which I only
have a couple of the earlier years here.

So they locked at a longer period early on
and a longer periodrmnre recently and drew their
conclngion, again I'll read, the baseflow was virktually
idenkical between those Ltwo periods.

And, again, this is a report that
Mr. Hjalmarson cited several times, the Owen-Joyce and
Bell xvepork. Sa ik'd a USES document. Ikt is what it
im, I'm not suve what more I can eay.

Q. That'a fine. 2And, again, I haven't read it;
but if it turns eut that that document wae only
addressing the Verde Valley and not the upper
watershed, could we rely on that document?

A. Again, it's somewhat nonsensical ko me, that
question, because the gage is reflective of what's
happening in everything above it. I mean it‘e the
Clarkdale gage. 8o any substantial effect to the
hydrograph would he refleckted@ by thinga that are
happening upstream of it

S0 when they say then "The lack of change
suggests that the ground-wabter sydtem upstream from

602-250-1440

COASH & COASH, INC. ]
Phoenix, A7

www . coashandcoash. com

VERDE RIVER VOLUME 14 04/01/2015 3140

And ae I underetand, he haa a seckiomn in here
aboutb future development in the Blg Chino. So my
impression is that he did get up into that neck of the
woods .

Q. And Mr. Hjalmarson would disagree with you on

that point?

A I'm not surprised.

Q. Does SRP have a gadge ab Walomubt Creek; do you
know?

AL Walnut Creek? If they do, I'm not familiar
with it

Q. I'm going ko jump around a little bit and

move off the Hayden report.
A. Are we done with ik?
For now, yes.
Oh, for now.
Q. Yesa
You mentiened yesterday that you can say for
gure that below the depths that you have put on youxr
reconstxucted depth chart, downriver, just immediately
downriver from those would be shallower; is that
accurake?
A. I apclogize, Mr, Slade Let me get my report
out again. So we're referring back now to -
Q. We're talking aboukt a converdation we had
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yeBterday,
A. Okay.
Q. 2And when I asked you what would bhe the depth

dounstream of the depth that you have reconstructed for

the readinga at the site where the USGS did their

readings --
A Ckay.
Q. Ckay. You sald the depth, I can say for

certain, would be shallower; i= that correct?

A. I would eay that the depths that I present as
reconstructed using the USGS rating curves, since those
rating curves were not establiched at a riffle, that
the depths that I reconstructed are at least azs deep,
if not deeper, than what's at the riffle

Q. Ckay. And is it true that the -- o the site
where the current metexr measurement ls taken ie upsite,
upriver from the ceontreol; is that an accurate
gtatement, and downriver from the gage height or the
gageT

A. It would be locatred in the vieinity of the
gage. It could be upatream of the gage., It counld be
dounstream of the gage.

a. And it could be upstream of the gage?

AL Not svbstantially wp. Ib's the same issue
with being dounstream of the gage. You don‘t want to
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Q. So channel controls are mot generally used as
a place to measure the current meter just upstream?

A. oh, no, thatr's nobt what I said. I said that
most gages, not all, have two contreols. At lower flow
the stage at the gage is affected, controlled, if you
will, by the zecticon control; but at higher flowe the
stage abk the gage site ie going to be affected by the
channel contral.

Q. And that's a place where the width is
potentially narrowed or widened a kbit, depending on the
circumstance; but if we're talking about a cemtrel,

usually narrowed downatream?

A, Yesa.

0. Olkay

AL That certainly is a -- yes.

Q. And if you have the same amount cof water

coming in the river and it's narrowed, what happene to

depth?
A, The depths will increase.
Q. Okay
AL Yeah
0. S50 have you done any research to figure out

which gages here are affected by chanmel controls or
section combrols?
A. My understanding, in light of the pool and
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get very far away from the gage, with the concern that
there might be an increase or decrease in flow adjacent
to the gage.

o. And so the current meter is meagured at a
place where there is adequate velocity? I think yeu
mentioned that yesterday. Is thab correck?

A. Ta get a current reading of accuracy, yes.

0. Okay. And velocity can be created by two
Eypas of controla, a channel contrel and a2 seckion
contrel; is that right?

a, Can you say that again?

[ Are there two types of contrels that would
increase velocity downstream of where the current meter
measurement 1s taken?

A Well, cextainly akt a sectlon control you'ze
going ko have a more limiting elevation of the channel,
where you likely will get rifflea to form.

When you're at the higher flows and channel
conkrels kick in, then it's the overall dimensiens of
the river wvalley or the fleodplain that's centrolling
the velocity and the distribution of flow.

Q. Buxe.

A. But these are levels that are typically much
higher and much beyond what I would consider ordinary
and natural.
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riffle sedguence ocut hexs, that all of these gages would
have a section centrel, and at higher flows they will
all have a channel control.

Q. Okay. BSo at highexr flows, if there's a
channel contrel, depkths may be greater than the depths
you've put in your report?

AL Well, certainly under higher flows, we'wve now
moved past what I was trying ko evaluate, which was the
median flow conditions or the 25th percentile.

Q. So your contention is that a channel eontrol
is only a factor at flows above median?

A No, I didn't say that. I said that, again,
at lower flows section controls are governing. One oF
the benefits of using the direct streamflow
measurements is that you don't have to try to model or
simulate where the river transfers from section control
to channel control. You let the measurements, if yom
will, speak for themselves. That is, they are
reflective of the depth of the river and the flow
conditions at various discharges.

and ne river is unigque, HNo river ig alwayn
going to plot as a perfect line. Thinges are wvery
dynamic. 8o that's one of the beneflte of rather than,
as Mr. Hjalmarsen did, Jjust take one cross-section in
time and simulate what the maximum depth is, when wyou
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lock at repeated measurements of discharge and depth
and veloclity, width over time, you're able to capture
more of the ephemeral nature of the channel conditions
over time.

and if you were to extend a rating curve faxr
enough, you might be able te see the jump, if you will,
in the curve where the section control converte kta a
channel control. And I didn't do that exercise. My
task mere was looking, after reconstrucking flows and
using actual measurements rather than aimulated depths,
what types of on-the-ground measuremente were the USGS
coming up with for the very depths that I'm
reconstructing.

Q. Okay. But they could have made a measuremenkt
that wae greater at a higher flow or potentially
greaker abk a lower flow If it wae downstream in a
channel control area?

AL well, I den't know if T would characterize ik
that way, Mr, Slade. What I plotted in the rating
curves that I constructed was the data that the USGS
collected starting from the lowest flowe zll the way up

to 100 or 200 cfs beyond the highest flow that I

conskructed.
So I wasa't selective in -- I looked at all
of the daka that they -- all of the field measurements
COASH & COASH, INC. 602-258-1440
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one of these gages, then it is my copinlon that the
reconskructed depbhs ab that riffle would he egual to
or lese than what I put in my report.

a. I didn't ask you about riffled, specifically,
because that's a certain type of contrecl.

My question is, just downstream, iE it's a
channel control or a section contreol, can you alec eay
with a bundred percent certainty thak the deptha would
be less?

A. I apolagize, Mr. Slade, I don't understand.
T don't understand what yon're asking. So maybe I need

toc listen again, and maybe if you can rephrase it. I

just ——
Q We'll ccome back to it.
Al Okay -
Q. Se I want ta conbinue on with your analysis.

And you reconstructed flow based on the Hayden reporl,

and we've talked abouk the upper watershed; and vou've

also used the Hayden xeport for the areas below the

upper watershed, is that correct, to reconstruct flow?
A. I guess I need to repeab myeelf.

I used the Hancock and the Haydean report to
gef an indication of the typlcal surface water
diversions along the Verde River.

Q- And my gqueation is, I'm loaoking at youxr
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that they made related te that gage. Sc I wasn't using
or not using any data. I just used the data; T used

all the measurements that they took, again, within a
range of diacharges that cover at least a couple

100 c¢fs beyond the highest discharge that I was trying
to reconstruct the depth for.

Q- So letbt me wrap up this by asking yon, can you
say with a hundred percent certainty that below the
measurement of the gage mite that you have put down in
your reporkt, it would be shallower?

A. A hundred percent certainty.

I'1ll say again, I say with -- a hundred
percent -- with wvery high cextainty that the depths at
a riffle would be equal ko or lesa than the depthe that

I reconstruckted.

o. Okay.
A, 8o if you were to put --
Q. I didn't ask you --

MR. HOOD: Let him finish, Excuse me,
Mr. Chailrman Could the witness be allowed to finish
hia answers, please?
BY MR. SLADE:
Q. Go ahead, WMr. Burtell.
AL If you were to reconstruct the flows and pass
Ehose flows ever a riffle that was in the vicinity of
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Table &, X008, Culturxal Depletion of Verde River
Streamflows, and just want o wake sure. We talked
about Del Rio and Granite Creek, and axre the rest of
those diversion rates from Hayden and Hancock fooknotes
that you put at kthe base there?

A. Yeah, I'm not sure how more descriptive I
could hava been.

Q. That's fine. We talked abeut earlier the
study that you had not included as a footnote Lthat you
locked at, so I just wankt to make sure that we have 211
the information here

F: Okay

Q. And that's column two, and the way you got
from column two to column three is by using the Ross
report; ie thakt correct?

A That's correct.

Q. And we have heard a 1ot about the Hoss
rzeport. I want to ask you aboukb the conversation that

vou hzd with Roses that you talked about in your direct

testimeny.
A, Yes=,
Q. Waa that by phone ox by e-mail?
A. EBoth.
Q. Have you submiktted the conversation you had

by e-mail z3 evidence?
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A. We have those documents, and, Mr., Hood, if
you want to present those, we can.

MR. HOOD: If Mr. Slade would like a
copy, I would be happy [o give them to him.

MR. SLADE: I would.

THE WITNESS: Unfortunately, we don'k
have Mr_ Hjalmarson's e-mail transmissions, but I kept
a record of mine and have thoge for the benefit of the
Commission.

MR. HCOD: Rich, do you nead one?

THE WITHESS: I have one, thank you.

Mr. Slade, if it would help, but
chviously you need to look at this yourself, the firat
three pages were a futile attempt on my part to get to
Mr. Ross Mr. Hjalmareon's documents, which he didn't
have.

He didn't have any of Mr. Hjzlmarson'a
documents and, thus, you'll see my attempts to send him
pages of Hjalmareon's report related to what I did and
then trying to send him the entire report, whirh is the
next couple of e-mails. It's a very large document,
his addendum, second addendum, and so --

BY MR. SLADE:
[+ Mr. Burktell —-
MR. HOCD: I apologize, Mr. Chairman.
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for Mr, Hjalmarson to present Mr. Ross with his own
documents when he didn’t use the Rosza study.

A. Oh. The reason I thought it was valuable tao
gef Mr. Ross Mr. Hjalmarson's study was not all of what
Mr., Hijalmaraen did, but speclfically the addendum that
critiqued my use of Rose's work; that is,

Mr. Hjalmarson's critique of the value of Rass's data
Mr. Rogg never saw.

Q And if we go to Mr. Hjalwarscn Bxhibit X059,
second addendum, Page 95, we juat encapsulate the
essence of what Mr. Hjalmarseon said in his direct sbeout
why he did not submit more e-mails, and I just wanted
to make sure that was clear to the Commission.

Mr. Hjalmarson's e-mail is as follows: "Very
helpful. Can I quote you on this? Please respond."

And, Mx. Burtell, I'll give you a chance to
gat there. Page 85._

AL Ch. Thank you.

Q 2And Mx. Roee'E response is, "As long as it is
clear that you are quoting me as a former NAU student
who wrote the thesis uged, and not in my official
current capacity, then you may guote me as such: Open
quote, I feel that the data gathered for four large
ditches from 2008 to 2010 are neither temporally or
gpatially adequate ko model historic flows for the
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Mr. Slade is continually cukting off Mr. Burkell. I
think it's inapprcpfiate. I've tried to stay seated as
much a3 I can. Mr. Burtell needs to be allowed ko
finish his answers.

MR. SLADE: I didn't --

MR. HOCD: He asked aboubt the e-mail
chain. He nesds te be allowed to Einish.

MR. SLADE: Mr. Chairman, I hadun't esven
asked Mr. Burtell a guestion before he started talking.
If that's how we're golng Lo proceed, it's going to be
a long time

MR, HOCD: I disagree that he didn'k ask
him a guestion. He asked him about this e-mail chain.

CHAIRMAN NOBLE: Please proceed, .

Mr. Slade.

BY MR. SLADE:

Q. Dld Mr. Hjalmarson use the Ross study at all?
A T don't believe he did, no.
Q. So if Mr. Hjalmarson presented Mr. Ross with

hi=g documents, there would be no evidence of Mr. Raoes’a

work in Mr. Hjalmarson's documents that he would

Dpreassnt?

A. Could you state that again? I didn't follow
you.

a. Anokther way of saying it is there's no reason
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Verde River, end guote.
Did I read that carrectly?
A. You did.
Q. So from my understanding of that, Mr. Ross

waa very clear in what he wanted to be quoted about.
Did you get that understanding?

A. That's what those words say.

Q. Ckay. So when Mr. Hjalmarson says he won'kb
preaent other e-mails, could it be because Mr. Roses was
very clear about what he wanted to bhe gquoted on?t

A. When I talked ko Mr. Roes, I had found ouk,
according to him, that there were numezrous e-mails thak
Mr. Hjalmarson gent to him, and I didn't ask him what
those were. But apparently Mr. Roass indicated thak it
was a bit overwhelming the amount of e-mail traffic
that Mr. Hjalmarson wag sending to him.

8o when Mr. Hjalmarscn was cross-examined and
was asked the nature of those e-mails and indicated he
would not present them, I'1l leave 1t to the Commission
to wonder itself what, if anything, was in thoze
e-mails, many of which Mr, Ross maid Mr, Hjalmarson was
sending to him, that may or may not be relevant to
this.

2nd one thing in partieunlar, I think,

Mr. Slade, that is telling in Mr. Roaa'a quote is
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"neither temporally or spatially adequate to model
historic flows."

When I talked to Mr. Rose, Mr. Ross indicated
Eo me that he was under the impreasion that what I had
done wae or I was characterizing what I had done as a
hydrologic model. 2And I think I repeatedly said in my
repart that whabt I wae trying to do is not develop a
detailed hydroclogic model, bubt iE was an accounting
procedure to try to determine an upper end, an upper
eatimate of what the ordinary and natural flows were.

8o when T talked to Mr. Roes, he appreciated
my side of the story, if you will, which, again, I
think thodge e-mails might he valuable ko see; and that
is, exactly how did Mr. Hjalmarson characterize what I
did.

But I guees we won't hknow how he
characterized what I did.

Q. We've got some differences in depth acroes
the board between depths that you'wve represented,
depths that Mr. Hjalmarson has represented, and depths
that we've heard from boatera that have come before the
Commlssion and Jon Fuller; is that correct? Is that a
fair --

A. Boy, the way you character -- I don't know
how -- you say differences in depths. You've gok to
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earlier, Mr. Slade, thia is one of =seyeral factors that
I think the Commiesicn and pricr courts should
consider. 1Is it the only one? Certainly not. An
important one? VYes, I believe, yes.

0. Is another factor how a boat Etravels down the
river today?

A. You have to be more specific when you say how
a hoat travels down the river. What do you mean by
that?

Q. 8o if thers's dizagreement abouk depthse, the
ultimate question is are the depths too shallow for
boating; is that a fair statement?

You've sald that shallcow depth is an
impediment ko navigability. Sc the question is, is the
depth too shallaw for baabing?

AL I would say, hased on my akttempt ko
reconstruck flows and reconstruct depths assceiated
with those flows, that there would be numercus areas at
the riffles and near the riffles whexe the depths would
be limiting and would cause an cbstacle or an
obstruction for travel.

Q. And you've never done anything to test that
theory cut using a hoat, watching scmeone go cver a
riffle in a boat, or talking ko anyome that has gone
aover a riffle inm a boakt; isa that cerrectk?
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e -- I can't answer thak, Mr. Slade. You have to be
specific about who is saying a depth and whers. A
general statement like that, I don't even know how ko
answer ikt.

Q. Sure. It was meant to be general. We don’t
all agree, potentially, on the depths, all the experts
don't agree; ie that a falr statement?

A. The depths of whatb?

Q. Mr. Hjalmarson does not agree with the depbhs
that you have presented?

A Mr. Hjalmarscn focused on maxlmum depths. 1
focused an averags depths.

Q. And if we converted Mr. Hjalmarsen's depths
tc average depths, are they in agreement with your
average depths?

A. I don't know, because I didn't do thak, and T
don't think he did that.

Q. And if there is disagreement between depths,

ig there a case that you know that has relied solely on

depth®
AL A casa --
Q. Have you read a case that has made a

determination of navigsbility solely on depth?
A, Solely on depth.
Ho I wonld say, again, as I've testified
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A. What waa prebably most telling to me eaxly on

when I got involved in this case, Mr. Slade, ias when I

looked at the Utah decimion, the Special Master listed

a series of boats that he said were, quote, light draft

boats that were being used at the time for commerce,

and he listed thoee hoats And it was guite a varlety,

and those boats commonly had drafts that were nobt

3 feet, which is what everyone says is all I care

about, but drafts that were lese than that.

And yet what was very telling to me was, at
the end of the day he relied on neot enly those boats,
but the report by the War Commigsion, where they alsa
locked at commerce on the Greem and the Colorado River
or the Grand Rlver, and indicated for the purpose of
commerce 3 feel was a limiting depth needed for
commercial mavigation on those rivers.

That, to me, in combination wirFh the boakts,
the light draft boats thak he said were being in use at
the time, was, to me, telling and should then, then
provide a further gnide -- net the only guide -- as ta
why depth is important and thak depths less than
2 feet, which is what we have in my reconstructions,
are relevank.

If you need, foxr light draft boats, in the
opinion of the War Commission and the Special Mastex,

COASH & COASH, INC. 602-258-1440
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light draft boats -- and DUtah became a state I believe
in the late 18908. If you need that wmueh water for
light draft boats used for commerce ab that btime, then
I don't think that's scmething to ignore.

T understand every river has tc be taken by
iceself, but what it provides us is a guidepost to ask
ourselves then what type of depths are needed for
commercaial navigation.

Q. When yeun were making & decision, were you
aware that the Supreme Court has stated that swall
hoats, and othexr courts like the Ninth Circuitk have
atated thak canoes, can be counted ae evidence of
navigabilikty?

A. I'm certainly aware that cases among all of
the evidence that I think that these varicus courts
have lecoked at, that that is one thing to include; not
the only thing. I think I'm at a less of any riverxr
c¢aee that I've read, but please correct me, where Lhe
deciding factor was by iteelf the use of a cance.

Q. We'll ke happy to put that in the brief, so
you can find that in there.

2nd would you agree that canoe use, if used
for fur trapping on a river repeatedly for commerce,
wenld that constitute evidence of use of the river as a
highway for commerce?
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complete answer and the question, then wa'll read the
whole thing.

And, Debi, if you want tc pull that up as

well.
So the qguesticn ig on Line 12 of 1175
A. Do you want me to read this, Mr. Slade?
Q. Yeg, ar 1 can xread it.
AL Oh, no, that's fine. I was just —- I wae

reading it, bukt not on behalf of the --

Q. How aboukt I read it, elnce ik's up here.
Then you don't have te read ik,

A. Okay.

Q. Okay.

The question is: "And when you talked
ghout commexrcial, what did you mean by -- you
talked about sustained, and then commercial.
What do you mean by commercial use? At
leaat, what's your understanding of how thakt
term is used by you in your report?h

And you say: "Yeah, and that's a fair
questlien. Certainly trade, and I know there
was some discugsion this morning about -- or
this week about is it trade or Eravel, and
trade and travel. I will maybe go on what
PEL Montana sald, and I think in there it'e
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A You knew, I den't think that your
hypothetical, based on that aleme, T would maks that
determination. Whether or not the Cowmission will, I
dentt know; but I believe that if thek was all you had,
that thatk would not be encugh.

Q. Is that different than what you've testified
te before?

A I don't -- I don't recall.

Q. Do you recall testifylng on the Gila that
cance use was, in fack, potentially a commexcial
activity 1f done in a2 repeated fashion?

A, As I sald, again, Mr. Slade, it certainly is
one factor. Butb I thonght the gquestlon was by itself,
would that be encugh to tip the scalea, if you will, as
te whether a river as navigable; and T don't think T
said rthat in the @ila case. But if I did, I certainly
would like to see thakb_

Q. Okay, we!ll pull it ouk,

And this 1s the Gila River transcripk,
dJune 20th, 2014, Pages 1175 and 1176, and I'll let
you --

I can read it or you can, If you want to
read the guestlon and then your answer through to
Line 18 The guestion starting on Line 12 of 1175, and
it'a 2 litkle lenger, bubt if we want to gebt his
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trade and travel in thak cas=s I think when
it comes to commercial, and I certainly
undexrstand the argumente that akttorneys have
had over this issue about does it have to be
profitable or not I think it comes down ka
if it's not for profit or somehody benefiting
from the practice, then it has to be part of
their livelihood, perhaps. »And, again, I'li
Ery my best to distinguish it from a, let’s
say, personzal recreation. Maybe it's almost
casier for me to =ay what it'e not.

Sometimes ik'es eagier to do that. I would
say that a personal use of a récrsational
eraft in wy wind would not be what I consider
commercial. And ohviocusly your expert and I
differ perhaps con that. So it wouledn't
include a personal recreational craft. Bukt
conversely, it's certalnly, if you've got a
Erapper who'as got a cance loaded up with
pelts and it's being used, and not just one
isoclated event, but is being used
conaistenktly, and there's a record of ik. It
has become a highway -- when I hear the
phrase highway for commerce, I kind of get
the impression that this 18 something that is
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a reliable, recognizable use."
And do you still agree witkh that stakement?
A. Then c¢an you restate then? I think it wae a
hypothetical that you were asking me regarding canoce
usze.

Q. Sure. If you have cances that are relisbly

and consistently used, traveling dewn the Verde for the

purpose --
A. Use -- ch, I'm soxrxy. I'll let ycu finish.
Q. -~ for the purpose of trapping, cancege or a

small boat for the purpose of trapping, are they ueing
the river as a highway for commerce?

A In that eircumstance, that would support a
determination. However, I would again =ay that there
are okher factors that should be considered. But under
your hypothetical, that would be something that the

Commlesion should look at.

Q. Okay. That's all I have on thakt. Thank you.
a. Okay -
Q. T want teo turn back to your report, and we

are moving aleng. I am on Page 20 in your report,
Actually, l=k's go to Page 21. Excuse me. And I'm at
Paragraph 92. AaAnd in 92 you campare the depths from
the State of Washington's navigabilibty potential study
to the depths of the Verde River; is8 that correct?

602-258-1440
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A. T loock ak medians.
Q. So you're comparing the median £low, which is

going to be lees than the mean £flow on the Verde River?
A Yes.
Q and you've made the comparigon in 92, but did
you mention at all that Washington i€ using mean and

you are using median?

AL In terms of the flowa?

o Yes.

A. Ho

Q If you used mean flows on the Verde, would

your depths be greater than the medizn flows that you
used?

A, It would be realistic to consider that the
mean flows would be greater than the meadian flows,
BuUrea.

Q. And did you mentien that at all in
Paragraph 92?2

A. I think I just answered that, your question
before. HNo, I didn’t make that dietinction.

Q. So you'res comparing apples to oranges, not
apples to apples?

A Again, I think what they're saying here is
that whether it're the mean depth or the median depth,
when you're getting a depth, an average depth, in the
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AL Yes.
Q. And you're aware that the State Land

Department did a study for ANMSAC of a similar mature
where they had criteria far small watercourses In
Arizona?

A. I am familiar with your small waterceourge
criteria document, yeah.

Q. And that study was particular to Arizona and
not another state, like Washingten?

A, Yes.

Q. Nonetheless, you've looked at Washingten; and

have you had the chance to read the entire study?

A. What sfudy are we referring to?

Q. The Wacshington study on navigability
potential.

A I have read sections of it and scanned it

all. I focused, obvioualy, on an early tzble on
Page 2, where they present those criteria.

Q. okay And do you remember, when you leocked
at that study, if they are using median or mean £lows

when they're calculating theixr depths?

A. I believe they're using mean flows, average
flaws.
2 And what flowe do you use when you caleculate

your depthse?

602-258-1440
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river thak's less than 2 feet, that there ars obviously

some ilmpedimente to navigation; prebably not.

Q. Bukt are they saying median or are they saying
mean?
A. Well, what I'wm saying is that using average

flows, they are saying when the mean depth of the
gtream is less than 2 feet, it's probahly nct
navigable.

Q. Okay. And you've done the median, which is a
smaller flow oen a relative baels, and you've compared
those depths to the Washingkon mean depths, which are
more flow?

A But as you recall, Mr. Slade, I also did the
25th percentile flows.

Q. Okay. &Se let's lock at your 25th percentile
flowe, because in 32 you make the statement "The Verde
River is also nomnavigable in ita ardinary and patural
condition using these criterias," and my understanding
is Washington said 1f it's less than 2 feebt, it's
probably not navigable. So you've used that criteria?

AL Yes.

Q. Okay. And nene of your median 50 percenk
flow reconstructed depths came above 2 feeb, according
to you; is that correct?

AL Yea.
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o and when we lock at the 25 percent -- leb's
put that up, Table 5. -- would you eay that the

25 percenkt is more similar ta a mean?

A, Yes.

[e] Okay. Do any of those depths go batween o
above or egual te 2 Feeb?

AL At the East Verde River I have 2.2 feek.

Q And, therefore, Weshington, if yaour
25 percent is comparazble to a mean, Washingbon weould
consider at least two segments here in the 2 fook ko
3 and a half foot range, and what they gay is 2 foot to
3 and a half feet way be navigable depending om the
balance of facters; is thak correck?

A, That's what it says, sure

[« And that's different than whal you've ligted
as the Verde River ie also nonnavigable using the
washington criteria?

A To me, the Washingtem criteriz ars consistent
with the othex factors that I leooked at te indicate
that, again, net locking at any individual factor by
ikself, but using a balance of factors -- I'1ll use the
words that the Scate of Washingfon did. -- that these
deptha and the other factors in their tektality, if you
will, would lead cne to that conclusion.

Q. Put Washingten, in their study, they didn't
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8o I don't think, again, this by lteelf is
determinative of whether a stream is or ien't.

Q. Sure.

A. But I certainly think it helps support the
varicus factors that I looked ak,

Q. Bub when you listed this stoudy, you listed it
by itself and you said according to these criteria, the
depth criteria, the Verde is nonmavigable.

And the problem with thalb was you were using
a different flow than the Washington study, And when
we use a flow that's potentially more comparable te the
Washington study, then the Verde River may be navigable
depending on a balance of facters?

A, And it may not be navigable.

CHATRMAN NOBLE: Mr. Slade, was that a
questicn?

MR. BLADE: Yes.

CHAIRMAN NOBLE: Okay. Would you
rephrase 1k?

TEE WITNE2S: Okay.
BY MR, SLADE:

o. Is what T'm saying correct; and that is, you
used this study as a specifie skudy related to depth,
and you found that the Verde was nonnavigahle,
according to this study, but you didn't use the right
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lock at a whole bunch of other factors. They said
depth is what we think is a good factor, and we think
if it's between 2 and 3 and a half feet, then it may be
navigable.

A, And, again, I guess I would emphasize to the
Commission the "may bhe navigable."

Q. Sure.

A fo it way be or it may not bhe, and, agein,
depending on the balance of facktors.

Q. Sure. But it certainly is= not nonnavigable,
depending on the balance of factors?

2, Oh, no, that's not what it sgays at all It
doesn't may it'a not nommavigable.

Q. Lat me rephraee.

It comee in betwesn the 2 to 3 and a half
feeb, at least two segmenkts, according to you, not the
lees than 2 feet, which is what you put in your report?

AL Again, Mr. Slade, as I understand, 1f it's
less than 2, for a threshold or a screening criteria,
the State of Washington says probably not navigable.

So a greafer certainty that it's mot navigable. And
then when it's bstween 2 and 3.5, the prokability that
it is navigable goes up. But it's not until yen get
over 3.5 that Washington -- the probability swings over
to the probably navigahle.
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flow that is used in the State of Wazhington =tudy?

. Ag I indicaked, I don't skate here Fhat I'm
Just using the medizn flow, and I looked at both the
median and the 25th percentile. I don't see
anywhere -- do I atate in Paragraph -- I don't believe
I stake in Paragraph 92 that I'm laoking at the median.

Q. But you do etate "The Verde River is zalso
nonnavigable in its ordinary and natural condition
using these criteria."

The criterla for nonnavigability is lesa than
2 feec. If we use your medlan flow reconstruction, all
cf those are leaa than 2 feet. That'e where you came
up with nomnavigable.

If we uUse a more comparable flow, which is
what we pointed ocut iz the 25 percent, two of the
segmentd, according to you, move inka the 2 to 3 and a
half feet, may be navigable depending on a balance af
factors. Put that's not represented in your
Paragraph 92, is iE?

AL Again, it would --

Q. That's a yes or no guestion.

MR, HOOD No, it's not.

CHAIRMAN NOBLE: Excuae me.

MR. HOCD: M™Mr. Chairman, that was a --
CHATRMAN NOBLE: Please sit down.
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MR. HOOD: ~-- five-mlnute diatribe. Re

needs to be able to answer.
BY MR. SLADE:

Q. Yas or no?

A Could you restate the question, please,
Mr, Slade?

Q. Is the fact that the Verde is navigable,

potentially, may be navigable, according to the
Washington criteria, 1f you use a similar flow rate
that Washingteon used, is that represented in your
Paragraph 927

A Because the 2 to 3.5 feet -- and I'll read it
agaln -- says “way be navigable depending en the
balance of factors," that 2 to 3.5 fest suggests that
the State is telling the user cf their threshold to not
Just look at depth by ibeelf; that you want to look at
the balance of factors.

So T am pow taking that criteria and trying
to apply ik, and by applying it, I'm being teld by the
State of Washington to lock at the balance of factors.
So I am now following their instruction to notb just
look at depth, but to lock at other Factors. And I
looked at other factors.

And so at the instrinetion of the State, I
looked at the depth. The depth fell within that range.

602-258-1440
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study, because that's what it was. It didn't have a
balance of obther factorm. It did not have historical
works .

CHATRMAN NOBLE: I'm up here, Mr. Slade.

MR. SLADE: Excuse me, Mr. Chairman.

and he's now saying that he includad,
beyond depth, these balance of other factors. But if
we look at what that study was about, which was depth,
Mr. Burtell has misrepreasented where the Verde River
comes in in that etudy.

CHAIRMAN NCOBLE: Do you have any other
questions about the Washington decieion?

ME. SLATE: I don'k.

CHATRMAN HNORLE We're moving on.

Would now be a goed time to take 2
break?

MR. BREEDLOVE: I have an amnmouncement
aboutb the fire drill., Thiz is off the rscoxd.

(A recesa waes taken from 3:36 p.m, to
3:56 p.m.}

CHATRMAN NOBLE: We're back on.
Proceed, Mr. Slade,
BY MR. SLADE:

0. I've only gob one question left and that

guestion is, Mr. Burtell, can you rank the seqments as
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I followed their inskructicn te look at the other
fackorse. T looked at those cther fackors, which we've
spent a lot cE time ktalking about, and came tc the
conclusion that when you're asked te lock akb the
balance of other factora, you come to the conclusion
that it's not navigable.

Q. IEf you look at just the factor of depth,
which the study ended up enly adopting as the factor
that they would propose the State ume, according toe the
factor of depth, which was the primary part of that
study, does the Verde River come 1n in the may be
navigable aspect of their detezminatlcn?

CHATIRMAN HNCBRLE Mr. sSlade, I guess I'm
not understanding. Avre you suagesting that the
Washington decision sayds thatb we should rely solely on
depth of water in meking a determination of
navigability? Is that what you're asking him?

MR. SLACE: I'm suggesting that the
c¢riterla that they proposed was a depth criteria with a
balance of othexr factors.

CHATRMAN NOELE: Are you sudgesting that
they propose that we use only a depth criteria?

MR. SLADE: I'm not suggesting that.
What I'm suggesting is when Mr. Burtell listed the
eriteria, he was looking at that study as a depth
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ASLD has segmented them:; or, rather, I guess as you've
geqgmented them, can you rank thoge? And I understand
you've determined that all segments are neonnavigable;
is thakt correck?

A. That 18 my determination.

Q. Would you ke able to rank those in order of
which segment is the least nonnavigable going dewn to
which segment is the most nonnavigable?

There'!'s no easy way to say double negakives.

A, Yeakh, 1t'e a double negative.

Q. But if you want ta wrike it down, it's the

least nonmavigable

A. Okay.
Q. So that would be the most navigable.
A. Even though I'm saying that all of the

segments are ponnavigable .
[« That's right.

I'm wondering, in your opinion, which segment
that you have found ls nonnavigable iz the least
nonnavigable, and then order dovwn to the mo=t
nennavigahle, which, te the contrary, would he the
least mavigable. ’

A. So the most nonnavigable in a crazy
hypothetical would be, just so that we're ranking these
similar, mast nemnawvigahle, let's say, might he a
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etream with no water inm it at all. I mean that iz the
most nommavigable, would be a stream with no water,

Q. Ckay Are you starting Erom the bottom or
the top of the ranking?

A. I was told that I'm suppesed te lack at the

least nonnavigable to the most nonnavigable.

Q. Okay

A. And I just wanted, Ffor super-extreme sides of
thinge, most monnavigable -- I'm not saying this is the
case. -- weuld, let's say, be a dry stream; and least

nonnavigable would be a skream that if you added one
more drop of water, you tip the acales and now ik's
navigable. Is that a fair -- I just want to make sure

that we're saying the same thing.

Q. That*s right. Yesz, that's correckt.

A. Ckay.

Q. And now we want to apply that to Ehe Verde
River.

A. Yes, okay. I just wanted to make sure kthab

I'm answering your question as best I can
2nd ko answer your question, I ean look at -—-
I can refer ta my segmentatlon, which was the State
Land Department's criginal segmentakbion?
Q. Yes.
a Okay.
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A. Well, I have to preface by saying ik's kind
of like the guestion if you have two children and

you're in an accident and which one are you going ko

let die.
Q. I'm sorry kthat it was like thakt.
A. Again, uneing this criteria of most

nonnavigable taken te ikbs absurd extreme that thexe's
no water in the stream at all, to the least
nonnavigable, whexre just one more drop would tip the
gcales Lo it becoming navigable, I would eay the most
nonnavigable, and then I:11 work my way through, would
be Segment 1, followed by Segment 3, followed by
Sagment 2, feollowed by Segment 5, with the least
nonnavigable Segment 4.

CHATRMAN NOBLE: And so the headline ie
Burtell =says Seagment 4 is almost navigable.

THE WITHEESS: Which Lhe way the
questlon'e posed to me, I'm sure it will end up in a
State Tand Depaxtment brief like that. Butb I would
like Eo say on the record that I feel very strongly
that any and all of these segments are not navigable
Lased on my =analysis.

MR. ELADE: Thank ycu Mr. Burtell.
Thank you, Mr Commissionex or Mr. Chairman and the
Commission. Appreciate yaur bime.
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Q. Or if you want to refer to the State Land
Department current sesmenktation, that's fine too.
Let's just be clear about which it ds,
A Sure. If I can, I would prefer Eto use Lthe
State Land Deparkwenk's original segmentation.
Q. Okay
A. I always gek barked at when I ask more
questions of anybody. Can there be ties?
Q. o,
A. No ties. Okay.
If the Commission and Mr. Slade would mind,
can I take a minute to loock at the segments?
CHATRMAN NCOBLE: Since this is the last
questicn, we certainly want you to take your time.
THE WITNESS: Okay.
CHAIRMAN NOBLE: 2nd thank you, Eddie.
THE WITNESS: X will say for the record
thie is mot easy, but I'm btrying, particularly bscause
T gan't have ties, but that's the rules of thia game,
g0 okay
Just about done. I appreciate people's
patience.
Ckay, Mr. Slade, I am done.
BY MR. SLADE:
0. Okay. What da you have.
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CHATRMAN NOBLE: Thank you, Mr. Slade.
We appreclate what ycu've done.

Is there anycne elge who wighes to
queation Mr. Burtell?

Mr. Helm, we welcome you back.

ME. HELM: It's aluays a pleasure.

CHAIRMAN NOBLE: 2nd following Mr. Helm,
ie there someone e=lse we can look forward to
quesktioning Mr. Burtell?

MS. MONTGOMERY: I may have just a few
questions, but T would like to go aFter Mr. Helm.

CHATRMAN NOBLE: oOkay-

MR. HELM: I know she would, buk in the
order of things and the way we've been doing it, you
get to go before me.

MS. MONTEOMERY: Well, the problem with
that is that they're pointa of clarifieatien,

Mr. Chairman, and so I would very much like ke go after
Mr. Helm.

ME. HELM: She's geing to clarify ne;
that seems cute.

MS. MONTGCMERY: I might have to,
actually.

MR. HELM: I don't necessarily accept
that she can xead my mind.
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CHATRMAN MOELE: Would it be ckay if we
asked you toc go now?

. MR. HELM: It would be okay if you

agked.

CHATRMAN NOBLE We do.

MS. MONTGOMERY I doubt I weould bave to
clarify anything you would do, Mr. Helm.

MR_ HELM: I bet you will.

CHATRMAN NOELE: MNow, do you have
additicnal questions?

MR. HOOD: As of right now, it would be
anly a couple, so very brief.

CHATRMAN NOBLE: And then following
Mr. Burtell, what is the next step in thia hearing?

MS. HERNBRCDE: Mr. Fuller._

DIRECTOR MEHNERT: Rebuttal case.

CHAIRMAN NOBLE: 3And ae to rebuttal Erom
the State Land Deparbiment, is there anything el=e that
we could be locking for by way of witnesses cther than
Mr. Fuller, which I believe is all you're expecting to
do, Joy?

MS. HERMBRODE: That's all I'm expecting
ta do.

CHAIRMAN MNOBLE: Mr. Helm.

MR. HELM: Yes, s=ir.
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worked on since Septembexr ——

CHATRMAN NOBLE: Mr. Burtell, yvou'ze a
liccle sofk.

THE WITHESS: There are a few projecks
that I would add te 4%, but other than thakt, it ia
pretty up-to-date.

BY MR. HELM:

Q. Ckay. Add away.

A. In addition to continuing te work on the
projects that are listed there, the two new projects
thar I would add would be an evaluation of a spring
atudy in Oak Creek Canyon that I did recently and,
also, ancther project related to water rights in the
ZAgua PFria area.

Q. 2And when did you do those dgtudies?

A Bath studies have been between when I did
this in Septemher 2014 tec now. Both were earliex this

calendar year.

Q. Okay. Did they result in any published
papers’?
A They were -- one ie attornsy-client

privileged, and the other was not a2 report, but working
with a2 counsel, who's actually in another state.

Q. I am somewhat overwhelmed by the breadth of
expertise that you express in these hearinge. I mean
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CHATRMAN NCGBLE: I am very worried.

MR. HELM: I'm terrified. 1I've got to
run thia thing

CHATRMAN NOBLE: I am very worried for
you. IS gomeone gJoing to sit next to him and hold his
hand or something? What happened to the yellow pad?

MR. HEI#{: ©Oh, no, don't panic. We have
that.

CHATRMAN NOBLE: Oh, ckay, Oh, I juat
couldn't see. Okay, we're back in business.

MR. HELM: And we have the boock. I'm
going ko atark with the bhook. I just wanted to get the
one thing in here firat, because the book ia the stuff

I actually did before I got here.

CROSS-EXAMINATION

BY MR. HELM:

Q. Mr. Burtell, John Helm for Maricopa County
and Maricopa County Flood Control Districk.

A Gond affernoon, Mr. Helm.

Q. How are you? Pleasure to see you again,

2nd let's start off, briefly, have you

reviewad your CV that you'we got here, your CV, and is
it up-te-date and accurake?

a. There are a few praojects, Mr. Helm, that I've
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if I understand it, from what I‘ve heard here, you
claim to at least be an experk in some parts of the
history of Arizona or the history of watercouraes ar
whak have you; failr enocugh?

A, Ch, I don't think I've ewer said, Mr. Helm,
that I‘m a historical expert. I'm not a2 historian

Q. Then I misheard you in your earlier testimony
here, because I recall hearing something about I'm a
self-taught historian, and I get that from having te
write history abeout warious things when I do reports.

A. Mr. Helm, you must be confusing me with
somebody else. I don't think I've ever -- and, pleaae,
we can go back to the transcript. I don't think I've
ever called myself a self-taught historian.

Q. Well, my recollectkion ie you did. I do have
a note on it. Burk I'11 just wait and leave that until
it'd time to wrike something up.

AL Sure.

a. And you will agree now that you don't claim
to have any particular expertige in history or the
analysis that historians do when they!re locking ak
something bto try and render an opinion on; is that
fair?

A What iz faiy, Mr. Helm, i=, ae Mr. Fuller and
other .hydrnlogists that have bestified in rthese
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proceedings, I have used historical accounts to help
further my analys=ie of the task akt hand.

[« N Butb they're historical accounte written by
somebody elee?

A, Sometimes reading a newspaper article thar is
af a historical nature.

Q. We'll go a lat faster if you'll answer my
questicn.

My queetion was they were written by somebady

elaa, krue or falzse?

A. What was written by scinebody elze?

Q. The accounta, the historiecal accounts you're

referring to.

A. Yes,

Q. Good encugh. See how fast thabt goes when
you -—-

CA. Bukt, Mr. Helm, I'm going to ask you guestions

if I don't understand what you'ze asking.

0. That's perfectly aceeptable, and I'll txry and
explain it to you.

A, That'e great.

0. Okay, Then let me just estraighten some other
things along in this breadth of thinga.

You have stated thak one of the hig ohstacles

Ea being able to boat on the Verde River are beavera.
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A. That's correct.
Q. You didn't have any hiasteriana who worked om

your studies ko give you opiniona on hiatery?
A. I had the benefit of reading other

historians® reporks.

Q. Nobady that worked under you?
AL No.
Q. Ckay. You're aware that Mz. Fuller is the

chief witness for the State here, right?
A. Yes, he dis.
Q. You're aware that a number of other experta

participated in drafting the State’'s positions; fair

enough?
A I disagree with that.
Q. How aboutb Mr. Pearthree? He didn't work fer

Ehe State?

A. He did work for the Stake

Q. Okay. So he's another expert, right?
A, That's correct.

Q. Okay. So how do you disagree with

Mr. Pearthree working for the State?

A. No, that's not what I disagree with.
Q. What do you disagres with?
A. Well, Mr. Fuller had in his FowerPoint

presentation additional documents that he said that he
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So my guestion to you in that respect is are you a

zoologiet?
A I am not a Zoologist.
0 Are you an expert in beavers of any Form?
A I am not an expert in beavers in any form.
Q. Are you an expert in wildlifez
A I'm net & biclogist.
Q Okay. So your aobservabticne reqgarding beavers

then, again, are either from you reading some bock thak
you're relying on ox it's just your opinion as John Q.

Citizen, nat an expert?

Al T would not characterize it that way.
Q. How would you character it?
A, I would charactexize 1t similar to

Mr. Fuller, who I don't believe ie a biologiet, who
also talks about historic boats. Ia he a historian? I
don't believe so. 2nd yet his PowerPoints include
discugsions of historic boats.

Q. okay. DLet's talk just a minute ahout this.

Did you have any other experts that worked

for you or worked on your studies?

:l_. Ho.

Q. So you didn’t have any wildlife people who
worked on your studies to give you epinions on beavers,
right?
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wasa presenting ahove and beyond his report; but he
didn't pravide uns the abhility of knowing whether that
was based on a historian doing that analysis We don't
know where that additional information came. So you
juat asked wme --

Q. You, as the we, are represented here —- or
you were employed by an atborney boc come here and
speak, right?

A, That's correct.

Q. And that atterney has had the privilege to
cross-examine Mr. Fuller, hasn't he?

A Yes.

Q. Did you point out to that attorney that
Mr. Fuller hadn't told you whe did a topic?

A We certainly discussed, when we received hig
DowerPoint before his preseentation, that it was unclear
to ua where certain pieces of information were coming
from.

Q. And at least as We stand here today, the
attorney that repregents your client had an opportunity
to ask Mr. Fuller where that information came from if
he wanted to know it, didn't he?

A, And I believe he did.

. Okay Well, then sc what's ocur problem here?
You know where the informaticon came and you knaw that
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there were a number of other sources who worked for the
State of Arizona in preparing those reports; fair?

A. Again, I don't know if we know where some of
Ehose sources cof Iinformation came.

Q. Well, you eould have had the attorney ask,
and you would have known if he had; falr enough?

A. Ig -- fair encugh._

o You have sald any number of times that you
don't knew where something's comlng from. I understand
that .

a. Sure.

Q. 2nd wy problem with that is if youn didn'tk
know and it was somektbing you needed to knew, you had a

methodology Eo find out about it right here; £aiz

enough?
A Fair enocugh.
o Okay Okay, so now I think we've eliminated

historian and wildlife hiologist or beaver expert; fair
enough?

A, Those are all characterizations that you saiad
that I may or may not be.

Q. Well, I understand that. I juset want to make
sure that you will admit that you're nab an expert in
beaver habitat, in how beavers build their hahitat an a
stre=am, how beavers lived, whether a beaver dam can

602-2568-1440
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crops-examine me tomorrow.
Q. That'a a fair assumption.
A. I will get the page whers there was a

photograph taken and included in this xepork, which wae
ineluded 1in this USDA report, where there was a beaver
dam alenyg the river. I thought I had it flagged, and I

apolegize, and I see that T don't, =so...

Q. Ckay. And what report ia that in?

A. Again, Freeport 40.

Q. I get that. Whakt's the name of it T mean?

A, "Synthesis of Upper Verde Riwer Research and
Monitoring .

Q. By whom?

AL USDA.

Q. Written when?

A December 2012Z.

Excuae me Let me write down that as a
homework assignment.

Q. Now, when you make comments abeout, and we'lil
stick with beavere for a eecond here, in your repert
and how they clog up the riwver eo people can't travel
down ik, do you have those comments specifically
referenced to the document, the historieal decument,
that you read that indicated thakt?

A Yes. In my -- I'm soxry, Mr. Helm. My mind
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really clog up a big river or not?

A I am not a bioleqgist.

Q. Okay. And you'zre not an expert on habitat?
A I'm not an expert on habitat.

Q. Okay. Good enocugh,

And, in fack, have you ever persanally gone
onto the Verde River and found a beaver huktch?
AL I have not.
Q. Okay So you'wve never physically witnessed
the way beavers might cleog up the Verde Riwver?
A 1 have seen pictures.
Q Ckay. You've never pergonally seen one?
A, DPermonally, no. Plotures, yes.
Q I understand. When were the pictures taken?
Al I have a document that was prepared and
entered into evidence. Mr. Hjalmarson, I believe,
apent a great deal of btime discussing this.
It's Freeport 40, Mr. Heood
MR. HOOD: Freeport 40, for the record,
is a tab behind X054.
THE WITNESS: If you give me a second,
Mr. Helm,
BY ME. HELM:
Q. Sure.
A. I will -- I'm assuming you're continuing to
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was wandering. I apolegize.

In my Table -- T should have this down hetter
by now. In my Table 3 of my repoarkt, I list the
follewing pieces of information; The date, the
description of the account of a beaver dam, the source,
that ie, who =aid or who made the account. Sometimes
it's the same person, sometimes it's not, as the
reference. And then I have a reference column and then
some comments that I added regarding the source,

oI think your question was do I provide a
clear indicaticn of whexe I found the information.

Q. In other wordsa, just as a generzl staktement,
gomewhere in there you say that beaver damsg clogged the
upper Verde and, therefcre, made it impassable and not
boatable, or comething to that effeck.

AL You are, I kelieve, mischaracterizing what T
said._

0. Okay. Did you not may that beaver dams Were
an obstacle to navigation in the upper Verde?

A. If you would like, I could tuzrn ko the
paragraph whexe I provide conclusory remarks regarding
beaver dams, if that would he of help.

Q. Fire away.

A, Paragraph 57.

CHATRMAN NCBLE: Page?
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TEE WITNESS: Oh, excuse me, Page 13,
Paragraph 57.
Should I read it, Mr. --
BY MR. HELM:

Q. Ch, abaclutely, because it will take m= a
long time to get to it, the way I run these things.

A Sure.

"given the occurrence of beaver dams along
the Verde River hoth historically and recently and how
quickly beavers can repair their damz following floods,
such conditlons would have posed an ongaing impediment
to boat travel prlor to stream development. The
occurrence of these dams may also explain, at least in
part, the lagoons noted by early travelexs and scttlers
in the region. BRemoval of beaver from the river
through trapping would eventually hawe caused the pocle
Eormed behind their dams to drain and locally lowered
stream levels."

Q. Okay. I didn't hear cne reference to any
citatiocn in Ehere Do you have a fooknote and you juskt
didn't mention it as you were going thrxough it?

AL That was Paragraph 57 that proceeded
Paragraphg 55 and 56. 55 wae the Table 3 thak we Jjuet
went threough that had, for every cne of the accounks by
segment, where I got the information. Paragraph 56,
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to Page 57.

b Mxr. Helm, in this situwation I did not lcok at
any single account in Table 3 as the baais of
Paragraph 57.

Q. Okay. So that'e your aynthesis of what you

think thess ten historical decuments =say; is that

right?
AL If that's a ¢uestion ——
Q. Yes.
A, -- should I respond?

Paragraph 57 is my conclusion based on
Paragraph 55, which ia a listing of histeric accounts,
and Paragraph 56, which is mere reecent accounts of
beavers.

Q. And that's your conclusion as a

hydrologist/geclogist?

A Yee.

Q. Not as a historian?

A. No.

Q. Hot as a zoolagist or somebody who works with
beavers?

A. And I'm not surs, Mr. Helm, a zZoologiat iam

going to tell you whether or not a heaver dam is going
to be an impediment to a boat.
Q. Okay. We'we heard some testimony here that
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which came before what I just read, is an acecurrence of
recent beaver dama, and I prcvide‘t\nu sources of
information there, Mr. Helm; a quote from a journalist
wha lives in the Camp Verde area, ESteve Ayers, and his
citation is provided there and a full reference in my
references as ta rhe gocurrence of active beaver dams
in Segment 1; and then I alse include additional
information regarding the professor, one Walt Andersom,
and what he maw regarding a beaver survey he completed,
and that's in Appendix E of my repoxk.

So I believe I've tried to de a pretty fair
jeob in the two paragraphs immediately preceding what I
read. That is -- mavbe that's the question. I don't
know what your question is, but the Lasls of my
Paragraph 57 is Paragraphs 55 and 56.

0. My question ie simply this: You've obvicusly
read several things in here, and I don't know which
item that you have listed in yaur Table 3 applies to
which statement in Paragraph 57, which is the paragraph
Ehat yeu're referring to me as your principal paragraph
on beavers

So either what you’re telling me is, Helm, go
read all of thie and somewhere in there you'll find
this, or you could give me a reference ta which one of
Ehe ten or so references you have in here that appliea
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it's not, haven't we?
A By hydiologists, who are nob -- T mean b
Y by q Y

hydrolagists that are not bilologists. So I guesa it's
left to the Commission where you've got a bunch of
hydrologists making comments about beavers and none of
us are biclogists.

o But some ofF them are boaters, aren't they?

AL Not historic boaters. They'ze current
recreaticnal boaters.

Q. Okay. Would you consider -- and, I'm sorxy,
I've forgotten rhe fellow's name that was here just
before you and teatified

A, Mr. Dimcek.

Q. Yes. You don‘t consider the fack that he's
gone through these things with a reconstructed bhoat?

A. But he's never gone on the Verde River with a
reconstructed boat. He went on the Verde River wilh
kayaks and canoes.

Q. Okay. So at any rate, it'!s your synthesis,
aE & person who has no ackual experience dealing with
heavers; le that fair?

A. No acknal experience with beavers.

I am not a biologist. I have seen beaver
dame. I have seen beaver. I'm not sure how elge ko
respond._
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0. on the Verde River? IUnless I specify
something else, when I make these questions to you,

I'll be asking you in the context of the Verdes River,

all right?
A. Okay.
Q. Do you understand that when we start ouotb?
AL That would help.
Q. Okay. £o you haven't seen a beaver house on

the Verde River?
AL I'wve aseen a phokograph of 2 beaver, as

indicated in this USDA document that I have as homework

tonight.

Q. At least you're dolng to attempt to show us
one?

AL A photograph of one.

Q. Yas.

AL Yes.

Q. But in real 1ife, you haven't been cut thers

and eaw a beaver swimming in the Verde, have you?

A. I will let you and the Commiesion look at the
photograph and see if 1t's of wvalue.

Q Ckay. And doss that photograph show the
beaver and a beaver dam?

A, As I recall, it is a beaver dam and impounded
water upetream of it.
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Q. Oh, we'tre going to kalk a lot about whak you
wrote, so don't get depressed now or you'll really be
depressed by the bime I get done
A. I wouldn't get depressed, Mr. Helm.

Again, Paragraph 55 refers to Table 3. I say
an that paragraph that, at the end of that first
aentence, "heaver damg were comman along Segmentes 1, 2
and 5." I den't know guite how more clear I could have
5aid thakt.

Q. You didn't eay that they weren't common or
that they did net exist on 2 and 4, did you?
a, I did not.

In Paragraph 56, I then preceed to say
"Beaver dams are still frequent alcng Segment 1 today."
2nd, no, but perhape it would triple the length of my
document if, every time I say something that is, I have

Lo then proceed bto say everything that it's not.

Q. Sure. How do you know --

AL Which becomea a bit ludicrous.

Q. How do you know they're still frequent om 17
AL Because -- I'm assumlng you have read my

report clesely, and if you would like, we can spend Lhe
time going through. 2s I think I previously indicated,
a reporter, Steve Ayers, wroie an article about a

professor who did a survey of beaver in Segment 1; and,
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Q. Pbo you recall what segment it's in?

A Begquent 1,

And, Mr. Helm, if I ecould interrupt, if it
helps you, since you seem to be confused =& to how I
wrote Paragraph 57, ko ke clear, I'm only talking about
the occurrence of beaver that I found historical
evidence in in Segments 1, 2 and 5, and my Table 3 haa
headexrs that egaye Segment 1, Segment 2, and Segment 5.
So 1f it would help allewviate this confuslcon thakt I
seem bo have cauvaed yeu, I did not £ind evidence of
heavers in Segments 31 or 4.

Q. 8o can we sSay for at least Segment 3 or 4
beavers are nok an impediment to mavigation?

A, I did not find ewvidence of beaver dams in
thatk area Maybe such evidence exists and I didn't
find it.

Q. From what you found, would you say thakb
beavers are not an impediment to navigation in
Segments 3 and 47

A. Based on the evidence I locked ab, yes.

Q. Is there anywhere in vour reporkt where you
specifically state that, other than by the wvexy fact
that Segment 3 and 4 are not menticned in your table?

A. I guess we need to go back and talk about
what I wrokte again.
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in additicn ko that, I include pages from Professor
Anderson's survey in Attachment E. I'm not sure what
more I can eay to be responsive to your guestion.

o Okay. I just asked you how you did it, and
you've reaponded. Welll do a lot of that, ckay.

AL I'm looking forward to ik, Mr. Helm.

Q. Truet me, I went through every section, and
I've got liclble questions, if I can cperate thie thing,

an almest every section of your report, but I want

ka --

A. I would expect nothing less from you,
Mr. Helm.

Q. Thank you.

Now, you do «laim to be an expert in

hydrolagy?

A. I am trained as a hydrologist.

Q. Are you an expert? Yes or no?

A, I am being -- I'm sexrving in this capacilty as

an expert hydrolegist,

Q. Do yau claim te be an expert qeologist alse?
A. I am a registered geclogist.

Q. Do you <laim to be an expert geologist?

A In thig aituabtion wy geologic background

really waen't being called inte play, but I do consider
myself to be an expert in the field of geology.
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Q. Thank you. 2 simple yes would have werked,
right?
A Bukb, again, your guestions sometimes lead me

to wonder. I don’t alwaya understand what you're
asking.

Q. 2And it's perfectly falr to tell me, if you
don't undersitand, please rephraese it or I don't
understand what you're saying But I thought, you
know, are you an expert in geclogy was a prefty
sbtraightforward, not misleading question, and I'm sorry
you didn't get it.

A. Fair enough. Fair enough.

So whak profeesional licenaes do you hold?

A. I'm a registered geclogist.

Q. State of Arizona?

A. State of Arizona.

] Anywhere else?

A. Ne!

Q. You're not & P.E.?

A. I'm not a regietered engineer, no.

Q. De you claim to have any particular expertimge

in the field of law?

AL 0Oh, certainly nobk, Mr. Helm,
Q. You're not a lawyer, ohviously, right?
A, Never would proclaim to be one.
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A. Based on those cases, I believe I was given
criteria in those casea that were useful for me in
preparing my declaration.

Q. Do you think that those two casea set out all

of the criteria the federal Judiclary uses?

A Thab's not the tasgk that waes given to me.

Q. what task was given te you?

F.. Can I read Paragraph 5? Would that help Eo
anawer?

Q. I don't have any idea whether -- I just want

you to answer my question. What task was given bo you?

A Paragraph 5 1 a response to your questicn
Q. Very good.
A. "In avalvoating the navigability of the Verde

River, I am mindful that ANSAC inktends bto receive,
review, and considexr evidence on kwo issues: The
navigability or nonnavigability of the Vevde River in
iks ordinary and natural condition, guate/unduote,
prior toc the State of Arizona's admission to the Uniked
Stafes on February 14th, 1912, consistent with the
Arizona Courk of Appeals decision in State v. Axdzona
Nawvigable Stream Adjudication Commission," and then the
ciration, which I won't bore us all with; *and {b}
seqmentation of Ehe Verde River consistent with the
Unikted Stakes Supreme Court's decision in PBL Montana."
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Q. Surprisingly, lawyers I think will admit thak
there are some peocple who can be an expert in areas of
the law who axen't lawyers, all right, and I just want
ko establish that you don'k r.‘lafi.m to be one of thase
folks either?

A, I'm not one of those people

Q. Ckay. Do you claim to be an expert in
determining whether a stream or river is navigable for
title purposes under the standards set forth by the
federal judiciaxy?

A I believe in this proceedings I would say

Q. Ckay. Tell me each case you have read
authored by one of the courts in the federal judiciary
Ehat give you this expextise.

AL As I indicate in the begimming of my xeport,
Mr. Helm, for the purpose of preparing my declaratien,
T focused on two court cases. I focused on -- and I
state this in Paragraph 5. I xead PPL Montana and
State v. Arizona. Thoee are the two cases that I
studied and used, and I think I stake thak ag clearly
as I thought I could in Paragraph 5.

Q. And having ztudied thoee two cases, you now
c¢laim to be an expert on how the federal judiciary goes
about determining navigability?
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Q. Ckay, you studied those two cases. 2and for
purposes of your teatimony here, based on those two
cases, you claim to be an expert in federal judicial
determinations of navigability for title purposes in
the United States?

A. I claim to be an expert in prowiding
information that weould he relevant to these two taske
Lefore me. So perhaps I should restate, and when you
say federal judicilary, perhaps I need to ask you what
exact -- are you asking me if I'm an expert om all
navigabllity case law? I would say no. But I'm not
sure what you're asking me.

Q. Well, you know, you are claiming to be an
expert in the law that governs, for title purposes,
navigability.

A, Mr. Helm, no disrespect. I just said that I
am an experkt, in my opinion, on providing the
Commiseion the informaftiom necessgary related to thosee
two court caees.

Q. 2nd if those two court cases are not all the
information that the Commission needs to make its
determination, then your report ia simply restricted to
those two casesg, and we should notb pay any akttention ko
it for any of the critexia set oub in any other case?

A. Mr. Helm, I will leave thal for you tc brilef
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and for the Commission to take the benefit or the lack
thereof of the informaktion that'e in my report.

[« You didn't write your report Far any

compliance with anything but those two casee; is that

fair?
A I belleve that's what I just said.
. I just want to make sure I undergtand.

Within that context, tell me what the
standard for a navigabllity determination is as set out
in those two caged.

A. There are a serier of factors

0. All right. T asked you to tell me what bhey
were. Would you tell me?

B, Ckay one is a tewporal factor, 1f you will,
and that is on or befeore statehood. Also is temporal,
if you will, in that atreamflow condibions should ke
locked at in their ordinary and natural condition.

2nother factor to consider is the boats thak
are being used, if they are u=ed, should be
meaningfully similar te the boata that were availahle
for commerce at the time of statehocod.

Another factor that comes to mind is that one
is to lock at both the actual cccurrence of the xiver
in its use as a highway for commerce or, lacking that,
its suaceptibility for commerce. Sa both actual use,
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Q. Abeolutely. I'm trying to find out what your
standard im to wake a determination of navigability for

Eitle purpeses. And you'wve told me that commerce, in

gome form or ather, is a requirement. Have I got that

right?
A That'e correckt.
Q. And so now I want to know whab constituktes

commerce in your mind. Maybe that'e an easier way of
putting it.

A. Use for trade and travel And I Jmow that
you disagree, I believe, with at least what’s etated in
PPL Montana where it's trade and kravel. TUse of the
river for trade and travel related to scmeone's
livelihood.

I certainly am cognizant of the fact that
someone using a river for personal business might also
constitute commerce, but it would etill be for Ethelr
livelihaod 2z I view 1t, Mx. Helm, and I'm sure you
disagree vehemently, someone on a hunting txip, T don't
consider that necessarily ie for their livelihood., S&a
a hunting btrip would be outside the realm of what I
would consider the use of the river for commerce.

Q. It has ko be something meore than somekody
getting in a boat at Point 2 and going te Poink B,
traveling down the river?
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which I believe the courk haa indicated ia most
persuasive, versus, lacking that, its susceptibility.

50 I'm trying to -- I apolcgize, Mr. Helm.
Try te put yourself in wmy shees. I'm trying to
conaider all of the factors,

Also, the person using the river, again, is

using it as a highway for commerce.

(=3 Okay. So with regarxd to that last item —-
A. Oh, and, I'm sorry, one more --

Q. Sure.

AL -- to complete, is a spatial factor, and that

18 we are to lock at that seegment of the river that is
relevant for the proceedings; thus, the segmentation
factor. So I believe I've gob them all.

Q. Is commerce a requirement?

AL The river is to be looked at, I believe,
based an The Daniel Rall test, as a highway fox
commerce.

Q. If we have massive number of boats using a
river, but none of it's for commerce, would that
eliminate the use of that river for a navigabillity
determinaticn, ko not congider those boats?

Al T would need to know a lot more about =11
theee maseive boats of which you're referring.

So you're posing a hypothetical to me.

602-258-1440
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AL I'm not sure 1f there was a guestion there,
but I'll again say the use of the river ag 2 highway
for commerce means that the person using it is wsing it
for their livelihood. B&nd, again, that ia one of many
factors that would be ccndgidered.

Q. S0 the travel on the river must be related to
the person's livelihood who's deoing the traveling?

Al I believe that's -- yes, that would be an
important factor for a Commigsien to consider, Nokb by
iteelf, buk a factor.

Q. 2And that's a factor that you consldered in
making your determinatlon?

A. And I'11 let you and the Commissicn decide
whether I made the right call or not.

Q. I understand that. Buk you do admit ko

having ueed that specific factor in meking your

decerminacion?
A. I think I just =said that, yes.
0. I didn't think you did, but that might be

just wmy hearing. I'm getting old.

211 right. Now, you mentioned, also, that
you nead to make a deterwiration kbased on the oxdinaxy
and natural condition ef the stream, right, er the
river?

A Yes.
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Q. Okay. So the first thing I need you to do
for me is to define what you underatand the tarm
ordinary means.
A. ordinary would be -- and I will use the words
of State v. Arizona, and they are actually --
Q. Let me stop you just for one second.
ordinary as you applied it in making your determination

in this matter.

A Yes.

Q Fair enough.

A. That's what I waeg -~ that's where I was
heading.

Q. Just wanted to make sure.

A. If you lock ak Footnote (a), I prepared my

report with that definition of ordinary and natural. I
can read it or you can refer to ik, whatever you would
prefer._

Q. Takes we a while to gek back up bc the top of
Your report. I'm krying to do it. So maybe why den't
you read it to me.

AL Sure, surc.

"The Axlzona Court of Appeals characterized
ordinary flow conditions as, guote, usual, abaenkt major
flooding or drought, and natural Elow conditions as
withont mznmade damd, canala or othex diversions.?
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ordinary?
A. I conaidersd both ordinary conditions ang
natural conditicna.
Q. Together?
A, Together, yes.
0. I can't find a place in your report whers you

go, heading, "Ordinary Conditicn of the Varde River ©
and then you write thak up as that is defined by
Winkleman; falr enough?

A. Okay.

Q. Ckay?

I also can't find the same deal for natural,
right? You didn't do a section where you describe what
the natural conditions of the Verde River?

A I would disagrees with you there.

Q. OCkay. Where do we define or find the section
where yon did the natural conditions as opposed ko
natural and ardinary?

AL In one of my tables, at least with regard ko

the flew reconstruction, I did beth.

Q. Togethexr?

A. Together.

Q. Right. I'm locking for =eparate. If you
didnlt do --

A. Looking far separats.
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0. Okay. Did they indicate that they muet be
considered as meparate elements?
A. I believe in this decision it's an and, but

you're probably going to tell me it's an ox.

I do know that PPL Montana is and; and T
believe the governing legielation, the ARS, it says
and.

Q. Ckay. And it says and in hexe. But in
reading this, ig there any doubt in yenr mind that the
court in Winklewan required the Commission to make a
separate determination for ordinary and 2 separate
determination for natural, and they could not eqguate
one to the other?

Al Mr. Helm, I'm mot a lawyer, o I'm not even
geing to try bEo guess what the Winkleman couri was

suggesting or anything else.

Q. Good encugh. Then thie will be fairly simple
for me.

A, gure.

Q. You did not make a separate determination of

what the Verde River would lock like as ordinary as
defined by the Winkleman court; fair enough?

A I characterized it based on the Courk of
Appeals! definitions that I read

0. ¥ou did not make a separate determination for
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Q. -- thewm =eparate, I don't want to know aboub
ik,
A With regard to separate, the analyeis that I

made of irrigation diversdions, thak would be an attewpt
to agdese the ordinary conditions of the riwver, and
that was done and tabulated by iteelf, and one could
look at that by itself.

Q. Do you tell us anywhere in your report that
that's what that ig?

AL I think the tahle is explanatory, and the
text that goes wilth it; that it’s an attempt to
tabulate the occurrence of historic agriculture for the
purposed of determining if that has an effect on the
navigability of the river.

Q. Which table is thatc?

A. That is Table 2.

Since one of the factors, as we'wve just
discussed, is ordinary, and that iz without manmade
diversiong, Table 2 leg titled "Historic Irrigabion
Along and Near the Verde River above Fort McDowell.™®
So I list the irrigated acres there, and so0 if you're
looking for a case where I have information that I'm
presenting that independently provides an assesament of
one of the twe, ordinary or natural, this would be an
example of that.
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o. okay And where in Table 2 do you tell us
that is this an assesament of the ordinary condiktion of

the stream?

a. Give me a second.

In Paragraph 28 I summarize the findings from
Table 2, and I say towards the end of that paragraph,
and this is on Page 6§ --

[+ Okay. If I go back up there from Table 2 to
Page 6, it will he anather 10 minutea, so tell me what
it says.

AL gure, sure. I would like to help.

WAz discussed further in Section VII, it ie
unliikely that even this level of stream depletion would
have substantially changed the depth of the stream and
impacted its susceptibility to navigation.®

Q. Okay. 8o that doesn't say anything about or
use rhe word ordinary, does it?

AL The susceptibility te navigatien sheuld be
considered under ordinary and natural condiktions.

Q. Do you say that anywhere in your report; that
when you're talking about the susceptibility, it means
susceptinility under ordinary conditionat

A. Again, Mr. Helm, going back to the task that
was before me, my task was to review the conditions of
the Vexrde River consistent with thoge two court cases.
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I would belisve that there would have been
floeda, sure.

(=] Okay. And is thera anywhere in Table 2 where
you chow me where you eliminated the impact of the
flcod in your calculations regarding surface water
diverslons?

A Again, these wera diversiona related En
irrigation. ThirF wasn't an attempk to Ery to evaluate
flood conditions. I do that elsewhere in my report.

Q. Okay, well, they don't stop lrrigating Just
becauge there's high flow going down the river, do
they?

A Well, if it was asgociafed with a rain event,
they might cukt back on their irrigation at the time.
if it was a mocnsconal stcrm and they just got a bunch
of raln dumped on their field, perhaps they wouldn't
irrigate as much. I certainly didn't evaluate that.

0. A1l right. So thia table doesn't make any
distinquishing assessment of drought or flood as it
would impact lrrigation; is that faiz?

A This table does not. Elsewhere I do.

Q. Now, ag partk of the matural part of
aevaluating a river, floods and droughkts are part of it,
righk?

A, Sure. Thabt's correck, yeah.
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And the cne court case, again, talked about
characterizing the crdinary flow conditions and the
natural flow condiriopa.

So T believe the task that the Commisaion
gave me and gave all of us here, including counsel, was
to look at the evidence, receive, review and consider
evidence on those two igsues, and that firstk issue is
ordinary and natural. And I will leave it ko you as to
whether I did that fairly or not.

Q. All wight. Well, let me just ask you a
gueetion or two about Takle 2 that you're telling me is
the ordinary reconstruction, and you have it asseased
by year; is that fair?

A This is a table that is attempting to lock at
what type of irrigation was occurring and asscclated
streamflow depletions.

0. I gat that. Bub you say it reflects the
ordinary condition?

AL It is ueeful in determining what the ordinary
flow conditien is Ik's a btable that's trying to
figure out how much streamflow depletion is aasociated
with so many irrigated acres, so...

z. Okay. And durlng the years that you have zet
out there, did any floods take place?

A Did any flooada take place.
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a. &nd in order to be ordinary, you've got to
take flocds and drought out, right?
AL Yes, that's correck. Sure.
Q. And this takble doesn't take the impact of

floode and drought cut of your assessmenkt?

A Again, this table, you wanted an example
wherse I just looked at one or the other. 8o this was a
table that addressed one of the two, which i1e the
natural side.

Q. It includes the other =ide. ©Oh, no, thias
table -- maybe I misunderstood you, I thought you were
telling me this table addresses the ordinary side?

A. No, natural, because it's related to
irrigation. BSo we're looking at something -- I mean

natural meaning absent the effects of man or his

diversions.
0. Right_
A. So if I did, I missapoke.
Q. I'm sorry. I understood it to be just the

opposite. One of us goofed up.
r- Yeah, and I apologize, IE*s probably me,
But, again, historic irrigation is definitely
under the header of a cultural depleticn, which, based
on that definition, and I'll just read it again for --
Q. You dan't need to read iE again.
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The thing that's clear now, and just let me
reverse the gueskion --

AL Okay Yeah, gure.

Q. -- is thakt this Table 2 includea the impacts
of flecd and drought?

a. This table was nob intended to lock akt the
conditions of floods and droughts. So I would
disagree, because it =imply has mothing to do with
floods and droughte.

It was an akbempt to try te capture potential
nonnatural flow cenditicone; that is, natural flow
conditione are defined withouk manmade dams, canals or
other diverdicns. Thid is a table of historic
irrigated acres and associated diveraions. So this was
an attempt te try to characterize the degreae of manmade
divergione, which is one of the two thinge you asked me
to leook at.

C. Sure. And let me flip it a little because we
talk about flocds a lot.

AL Sure.

o. But the other hecker in that 1e drought,
iBn't iE?

Al And as I think I indicated, I separately
addressed drought elsewhexe, floods and drought.

Q. But would they irrigate more in a drought?
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the task before me.
Q. Okay. So i1f it's the ordinary diversionam,

that would not be a natural condition, would ikE?
Wouldn't thak be an ordinary condition?

A Any diversiona are -- any diversione are a
nonnatural condition.

Q. I don't vndergtand.

In the context of ordinary and matural, what
you're saying is any diversion is a nomnatural
diversion?

A Again, I apologize, Mr. Helm. Maybe I'm
getting tired. Buk Arizona Couxrt of Appeals defined
natural flow conditions as withouk manmade dams, canale

or other diversions.

o. Righk.
.Y S50 I'm eaying that diversgione are evidence of
nonnatural -- o¥ conditions thak would resulk in

nonnatural flow.

I apologize I don't know how else to say

0. I'm lost. I mean if these are marural, they

didn't have anything to divert them with, righte?

A, I don't think diversions by theilr nature are
natural .
[o 8 Oh, na, I -- well, sure they are. If you
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A. Would they irrigate more in a drought.

That weunld he ressonable to conclude.

Q. 2And you don't have any assessment of whether
there wae a drought that occurred hetween 1864 and
10883, correct?

A. What thiz i=g, Mr. Helm, is an estimate aof
divereions for irrigarion based on irrigated acres.
8n, yes, there could be times when these divereions
could be guite a bit less, actually, if it was a wet
year. You might recall, what I used was what I
considered to be more typical diverszions. 8o, again,
there could be some very wet years whers they would be
diverting less and maybe some very dry years where they
would be diverting more, buk I kried to avoid those

extremes and was trying to capture something more

typical
Q. How 4id you dao that?
A. The sources that I gob thie from, Hayden

provided me the acreage, but the diversione came from,
and I indicate there, both Hancock and Hayden.

And when you go to the Hancock and Hayden
report, Ehey had maximum diverslons of these ditches,
and I believe thay used the word ordinary or typical
diversions in the ditches. Seo I tried ta focus in on
the ordinary diversions, again, thinking that that was
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build a skbructure out at the river to shove the water

off ontoc your land, thatfs mot a natural condikion, is

ik?

A. No.

Q. Okay

A Okay. All right, I apologize. I must -- we
muat -~ I must be misunderstanding

Q. Borh of uws are very confused, I can ges that
much.

A And I'm surprieed, because I don't know how

clearer the title of my table could be, "Historig

Izrigafion Alang and Near the River Abave Fort

McDowell. '

0. And that irrigation comes from a diversion;
fair?

A. Yes.

Q. Wouldn't have it withouk it?

A, Yee.

Q. Okay. So these are not natural diversions?

A. I think any diversilon --

Q. Is not nakural?

A, -- is not natural.

Q. Right., Juegt bear with me. I'm brying to get

it figured ouk.
So this does not represent the ordipary
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condition priocr to man coming along and changing the
situaticn?

AL Right, Mr. Helm. I indilcated that I used
this data to help evaluate what the conditions wers in
their natural atate, and --

Q. How do you do that? Explain how you take

conditions that are nok natural --

A, Sure
Q. -- and evaluate conditiocns natural.
A. Sure.

What T did, Mr. Helm, ie when you look at the
estimated streamflow depletlon associlated with that,
which ig the fourth column, that's an attempt, in my
opinion, to come up with a high e=atimate of the effect
or the impact of irrigating thoee lande, as to watex
that would have been taken away Erom the river.

8o leb's just use, as an example, 1872. I'm
aaying based on the irrigated acreage that we have, how
much water could have been diverted out of the river.
If you count for some of that water coming back, I'm
sugdesting that the water wag taking a hit of almost
40 cuhic feet per second.

Q. Okay. So it took €8 out and it put 39 back,
ie that what I get?
A No, it's not putbting 39 -- well, 35, in my

602-2568-1440
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your Estimated Surface Water Divermion For Irrigatiom,

Table 37
A I'm sorry, Table 3 is the beaver dams.
Q. Ko, I mean in Table 2, Line 3, whatever you

want to call it.

A. I'm sorry, could you state the cuestion,
please?
Q. Bure. Why isn't the amount of water juskt the

sum of all the water that they diverted? Why do I have
to add it back? Aren't you overstating it?

A, oh, Well, as I think -- and I believe you
were here, Mr, Helm. The amount of water that's being
diverted from the Verde Riwver, based on the records I
locked at, are considerably more than the crope need,
and I attempted to -- and I c¢ould direck you to
analyees, including ome Lhal was done by Hayden, where
he talks about the fact that a comeiderable larger
amomnt of water is diverted out of the river than could
in any way be needed by the crops in thelr consumptive
use .

Q. Well, I got all that. But I'm just saying
why isn't the sum of 211 the wakter being diverted, all
right, added to what didn't get diverted, the total
amount of water in the stream?

A Yeah, and I think - I thought I —-

602-258-1.440
Phoenix, AZ
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opinion, would -- in my way of trying to overestimate
the potential impacts from diversion, that 35 would
have ta be put back in the river tc try to reconstruckt
the flows as if the diverslon did not happen.
Q. That's what I just said, I thought
Why, when you're Figuring out the amount of
water heing diverted, denm't you just use that number to
calculate the diversion, instead of adding back Lthis
return flow?
In cther words, if I know all the -- the
amount of water that's being diverted, I add it up, T
get the amount of water going down the river, don't I?
AL Mr. Helm, again, wmaybe I mlsspoke and, again,
1 apologize if I'm getfting kired, Buk this 335 is the
amount that I'm saying I'm estimating as an upper limit

of what was depleted from the stream that would need to

‘"be added back to the stream ko reconstruck its flow.

And I think T -- estimated streamflow
depletion below irrigated areas. 2o using my 1872 as
an example, the 39 cfs I am saying is ctherwise not
going to get back to the river. So if we want to try
to look at the river in 1ts matural condition, assuming
thatk such a diversion did not oeccur, you would put that
19 cubic feeb per second back inte the river.

Q. Why ien't it a sum of ‘all of the numbers in

602-258-1440
Phoenix, AZ
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Q. Before pecple started growing things.
AL Well, the waker that was divexted out of the

gbtream for agricultural purpcses, and I spent, I think,
Qquite a bit of time on direct trying ta explain, that
the Verde Valley waes unusual and the amount of water
that was bheing diverted was quike a bit higher than
certainly what would be needed by the crops.

So when you divert all that water out, if you
actually look at the ditchea in the Verde area, the

majority af the ditches, those ditches runm all the

time; that is, outside of the few months, usually in
the winter, when they don't -- they do maintenance on
the ditches, the water 1s rumning continucusly in the
ditches.

And eo when you laok ak the actual geometry
and the dynamice of those irrigation systems, they then
turn water ocut from the dikches onkto the lands.

Q- Let me just stop you there.

CHATRMAN HORLE That's a good place,
that's a goed line.

MR. HELM: I've gob ko ask him just cne
question, because I don't understand it, and I need to
understand i1t, and if we break until tomorrew, it will
go away-

CHATRMAN NCBLE: Are you sure?

602-256-1440
Dhoenix, AZ
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MR. HELM: No.
CHATRMAN WNCBLE: 9:15 in the morning.
Co ahead, John, ohne more guestion.

BY MR. HELM:

Q. You're analyzing this Verde Valley, where the

river, 18 wilth crops growing on ik, right?

A. Yes .

Q. And they're using up part of that wakter,
right? )

A, Yles.

0. 80 aren't you shortchanging the riwver the

water that was used for those erops if you're out to
determine how much wakter would have been there if
ncbody was growing crops?

A. Na, Mx. Helm, I don't believe that I did
that.

Q. Well, and that's what I'm looking for you to
explain to wme, how that -- you're saying that we've got
a diversion outb here We put 4 -- the top cne says we
divert 7, we put 4 back in. That's after scmebody used
up that 2 cfs, right?

A, Mxr. Helm, I'm not saying that -- I'm saying
that 7 is taken ont, if you want to vse 1864, and in wy
conservative approach, 4 out af the 7 would not have
otherwide come back into the river and would have been

COASH & COASH, INC.
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CHATRMAN NOBLE: Mr. Burtell, we will
take the unusval step of beginning btomorrow morning's
testimony with an answer, rather than a guestion.

MR. HELM: Great idea.

THE WITNESS: Okay.

MS. HERNBRODE: At 9:15.

CHAIRMAN NOBLE: 9:15, if you can get up
herea.

{(The proceedinge adjourned at 5:06 p.m.}
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lost,
Q. That'a only if somebody took ik ouk.
CHATRMAN NCOBLE: John, you keep asking
questions.

MR. HELM: I know I1t, but that's what
I'm confused with.

MR. HOOD: He's also not letting him
answer the questione, which I have a problem with.

THE WITNESS: I'm just struggling. The
Verde --

MR. HELM: Think abouk it overnight.
What I'm looking —-

CHATRMAN NOBLE: Thank you. Thank you.
BY MR. HFELM:

Q. What I'm locking at -- let me tell you what
I'm thinking zbout. What I'm thinking is the 7 is what
was in the river, all »ight —-

A, No,

Q. -- before man showed up and needed 3 of it to
grow corn.

A Ho, kthe 7 1= not the flow in the river. 1It's
how much waa diverted in the dibtch from the riwer. It
5ays "Estimted Surface Water Diversiocns For
Irrigaticn." So thak column is nok the flow in the
river. It's the diversions.
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STATE OF ARIZONA ]
COUNTY OF MARICOPA )

BE IT KNOWN that the foregoing proceedings
were taken befare me; that rthe foregoing pages are
a full, true, and accurate record of the proceedings,
all done to the best of my skill and abkility; that
the proceedings were taken down by me in shorthand
and thereafter reduced to print under my direction.

I CERTIFY that I am in no way related to
any of the parties hereto, nor am I in any way
interested in the oukcoms heresof.

I CERTIFY that I have complied with the
ethical chligatione est forth in ACTA 7-206 (F) (3}
and ACTA 7-206 (J) (1) {g) (1} and (2). Dated at
Phoenix, Arizona, this 13th day of Apxil, 2015

JODY L. LENSCHOW, RMR, CRR
Certified Reporter
Arizona CR Ne. 50192

I CERTIFY that (Ccash & Coagh, Inc., has
complied with the ethical obligations set forth in
ACTA 7-206 (J) (1) {g) (1) through (&).

Ak T A

COASH & COASH, INC.
Registered Reporting Firm
Arizeona RRF No. R103&
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BEFORE THE

ARTZONA WAVIGABLE STREAM ADJUDICATION COMMISSION

IN THE MATTER OF THE NAVIGARILITY }
OF THE VERDE RIVER FROM ITS } NO. 04-009-NAV
HEADWATERS AT SULLIVAN LAKE TO )
THE CONFLUENCE WITH THE SALT } ADMINISTRATIVE
RIVER, YAVAPAIL, GILA AND MARICOPA ) HEARING
COUNTIES, ARIZONA )

}

At Phoenix, Arizona
Date: April 2, zpis
Filed: April 22, 2015

REPQRTER'S TRANSCRIPT OF PROCEEDINGS
VOLUME 15

Pages 3225 threough 3459, Inclusive

COASH & COASH, TNC,
Court Reportiug, Video & Videcconferencing
1802 W. 7th Strest, Phoenix, A% A5006
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Prepared by:
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BE IT REMEMBERED that the above-entitled
and numbered matbter came cn regularly to be heard
befora the Arizona Navigable Stresam Adjudication
Commission, at Squire Patbton Boggs (US), LLFP, 1 east
Washington Skreet, Suite 2700, Phoenix, Arizena,

commencing ak 2:40 a.m. on the 2nd day of April, 2015.

BEFORE: WADE NOBLE, Chairman
JIM HENNESS, Vice Chairman
JIM HORTON, Commiseioner
BILL ALLEN, Commissioner

COMMISSION STAFF:

Mr. George Mehnert, Director,
Legal Assistant, Research Analyst

APPEARANCES :
For the Commiseicn:

SQUIRE PATTON BOGGS (US) LLP

By Mx. Fred E. Breedlove, III, Eeq
1 East Washington Street

Buite 2700

Phoenix, Arizona A5004

(602) 528-4000
fred.bxeedlove@squirepb.com

For Freeport Minerals Corporation:

FENNEMCRE CRAIG, PC

By Mr. Sean T, Hood, Esq.
2394 East Camelback Road
Suite &G0

Phoenix, Arizona 85016
(602) 216-5475
shoodefclaw.com
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APPEARANCES CONTINUED

For the Balkt River Projeck Agricultural Improvement and
Power District and Salt River Valley Water Usexs!
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By Mr. Mark A. McGinnis, Esg.
By Mr. R. Jeffrey Heilman
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Suite 200
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Acting General Coumeel
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P.O. Pox 17773
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For Arizona State Land Department:

ARTZONA ATTORNEY GENERAL'S OFFICE
By Ms. Joy Hernbrode, Esd.

By Mr. Edwin W. Slade, III
Assistant Attorneys General
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AFPEARANCES CONTINUED:

For Maricopa County:

HELM, LIVESAY & WORTHINGTON, LTD
By Mr. John Helm, Esq.

1619 East Guadalupe Road

Suite 1

Tenpe, Arizeona 85283

(480) 345-3500

helm. john@hlwaz. com

For Yavapai-Apache Watlcon:

MONTGOMERY & INTERFRETER, PLC
By Ms. susan B. Monbgomery
4835 Eask Cactus Road

Suite 210

Scottddale, Arizona 85254
{480) 513-£825
smontgomery@milawaz. com
rinterpreteremilawaz .com

For Defendere of Wildlife, ek al.:

ARTZONA CENTER FOR LAW IN THE PUBLIC INTEREST
By Ms. Joy E. Herr—Cardillo

2205 East Speadway Boulevard

Tuc=aon, Axizona 85719

520-535-17828

jherrcardille@aclpi.org

For the City of Phoenix:

CLITY QF PHOENIX LAW DEFARTMENT
By Ms. Cynthia 5. Campbell
200 West Washingten Streek
suite 1300

Phoenix, Arizena B5003-1811
EO02-262-8761
cynthia.campbellephoenix.gov
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specifically the purpose of this kable,

A. Okay. Give me a second here.

The purpose cf Tahle 2 is I intreduce it in
my report in the section where I'm providing historic
accounts, as well as historic needs for transportatilion
in the region; and the purposs for introducing it in
that area was to give the Commission somea context as ta
the amount of diwversions, cultural impacts, if yoli
will, on the flows in the Verde River.

Q. As I understand Winkleman, the timing that
you're supposed to be using te determine whether the
river is mavigable is hefore the commencement of madern
era getkblement, correck?

A. I believe Winkleman says that we're to look

at natural and cordinary condibtions prior to statehood.

Q. Well, lek me read it to you.
A Pleage.
Q. This is Winkleman, Page 242, under

Headnote 22, about halfway down the paragraph, it says
"Comsequently, the River could be considered to be in
its natural eondition after many of the Hohcokam's
diversions had ceased to affect the River, but before
the commencement of modern-era settlement and farming
in the Salt River."

Thia is cbwicusaly talking about the Salt, buk
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CHAIRMAN NOBLE: Mr. Mebnert, will you
call the roll for the record.
DIRECTOR MEHNPRT: Commiseioner Allen.
COMMISSIONER ALLEN: Here.
DIRECTOR MEHNERT: Commissioner Henness.
COMMISSEIONER HENNESS: Present.
DIRECTOR MEHMERT: Commiseioner Hoxbon.
COMMISSTONER HORTON Here
DIRECTOR MEHWERT: Chairman Noble.
CHAIRMAN NGBLE: Here.
DIRECTOR MEHNERT: And our attorney is
here, and we can go ahead.
CHATRMAN NORLE: Okay, Mr. Helm, pleage
procead.

MR. HELM: Thank you.

CROSS-EXAMINATION CONTINUED
BY MR. HELM:
Q. We were talking about Table 2 when we came to

a grinding halt yesterday. Do wyou recall that?

A, I dao.

Q Okay.

A. Good morning, Mr. Helm.
Q Good morning.

Juet tc kind of wrap that up, explain tc me

£QO2-258-1440
Phoenix, AZ
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it could be the Verde or any other river, right?
A, No. The court was not referring to anything,

aa T understand, other than the Salt when they made

thoae words.

Q. A1l right.
A. And I'm not a lawyer, Eo ——
Q S0 for your vieisn of the Verde River, what

Ehe court wrate aboutb the Salt River in Winkleman, in
your mind, is not applicable toc a determination of
navigability on the Verde?

A Mr. Helm, what you Just read to me 1e in
reference to the Hohokam, and there wereun't any Hobckam
on the Verde. 8o as I undersiand the Hohokam, that
reference was with respect to their ewvaluation of early

agriculture in the Salt.

Q. It says more than that, doesn't it?
A, Mr. Helwm, I don't have the deciglaon.
o "Hohokam diversicna had ceased to affeatr the

River, but before tha commencement of modarn-era
dettlement and farming."

Doesn't have anything to do with the Hohokam,
does it? That =say= make your determinatlion hefore
modern-era farming comes into play, right?

A. Certainly if what the court was saying,
before modern-era farming, I don't see whexe they say

COARSH & COASH, INC. 602-258-1440
www . coashandceash. com Phoenix, AZ
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that applies to the Verde, but if you're going to say
that that wmeans it applies bto the Verde, then the
queetien is what is the extent of --—

0. Let me stop you right there.

I'm not saying whethex 1t dose or it doesn't.
I'm just brying to find ouk what you think it did and
what yen did. Did you apply that statement to your
work on the Verde?

A. Yes, I did.

Q. So you made your determinations before
modern-era farming commenced?

A. Yes.

Q. Okay. 2And so with that in mind, doeen't
Table 2 deal with modern-era farming?

A What wmy Table 2 showe is that, in my opinion,
the modern-era farming that wag occurring in the upper
Verdes wae nokt of a significance to aFfect the
navigability,

Q. Sc what you're saying is the cfs that was
used up in modern-era farming that ie referenced in
column three is insignificant to a determination of
navigability on the river?

A. What I'm =aying 1s thakt after you account for
the water that directly rekurns to the river through
diversions, that the resulting depletion, which I

COASH & COASH, INC.
www . coashandcoaeh. com
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natural gtate, and separate and independently I lacked
at conditions relevant to ite ordinary atate.

Q. Okay.

A. I zealize they are btwo distinct things. I
looked at them distinctly and aeparately.

Q. Goad. Could you cshow me where your distinct
clarification, classiFicatbion, where you eet out the
distinct characteristice of the Verde River for the

ordinary condition?

A. For rthe ordinaxy, ves.
G. Separate from the natural condition.
A Certainly.

If you go to Table 5, and, Mr. Helm, for the

benefit of the Commizszion and the record, I will again
read Footnote ({a) from my repork, Page 1, that defines
ordinary as usual, absent majeor floeoding or drought.
And when you go ko my Table 5, to laock at the
river at times when it wasn't either very high flow or
very low flow, I looked at two streazmflow percentiles.
I locked at the 50th percentile and the
25th pearcentile. Tt was ueing those percentiles that I
was trying to, again, aveid capturing, on the spectrum
of different flows and the record that I analyzed, I'm
trying ta avoid the very high flows and the very low
flows; and those statistical pexcentiles is my abttempt
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believe is a high estimate of depletion, would mob
substantially affect the river and its navigability.

Q. In other words, what you're saying is the
difference between 77 cfg and 136 cfa in 1883 doean't
affect the flow of the Verde for purposes of a depth
determinakion?

A. From the perspective of a depth
determination, no.

Q. I believe I asked you to give me your
definltion of ordinary and your definitlon of matural,
and you read me Winkleman, right?

A. I gid.

Q. and then you told me that you ewvaluated the
Verde 1n accordance with those definition=?

A That is what I akttempted to da.

Q. And you tald me that you did nmot do it
separately for each definition?

A If I did, I misspoke. Mr. Helm, the ordinary
is one thing and natural is one thing. They are two

different eriteria.

Q. Okay.
A, I looked at both ~- if I can finilsh, please.
Q. Sure.
A. I locked at both criteria. I locked at the

river and svaluated characteristice relevant to its
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te deo jusk that.
Q. Where does it say that in your report?
A. If you'll give me a second, I'll find that.

It'd on Page 17, Paragraph 72.

Q. I must be miseing it somewhere. I just read
ik again I don't see where you say and this
determination represents the ordinary flow conditisn of
the river.

AL The last sentence of that paragraph,

Mr. Helm, says "These percentiles were usged for Flow
reconstruction rakher than average flow rates eince the
latter are less represgentative of typical flow
conditions and ekewed by large flow events.

Q. Ckay. So 1t's your testimony at thig point,
what you're doing and what you're referring to in
Paragraph 72 would comstitute the ordinary condition of
the Verde River for purposes of your study, even though
ik doesn't say one woxd about thakt in that paragraph,
righk?

A. Mr. Helm, as I indicated in Paragraph 72, my
attempt fo establish ordinary flow conditions was to
avoid either very low flowe or very high flows, aa that
last sentence indicates, And as I xecall the
definition that I read of ordimary, "usual, absent
major fleaoding ar drought." So on the major floading,
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on the flooding side, and then I'll get to tha drought
gide, with respect to flaoding I directed you to
Paragraph 72.

Q. So Paragraph 72 1ls only spplicable to the
flocding iesue?

A. Right

Q. Ckay. 2nd so it doesn't cover the effect of
drought on the ordinary condition?

A. And for that --

CHATRMAN NORLE Could we get an answer
te the question firesk? V

THE WITNESS: That paragraph covers the
flcoding, Mr. Helm, yes.

BY MR. HELM:
Q. But nok drought?
A Correck.
2nd I can show you —-

CHATRMAN NQRLE: If you would like Eo
elaborate on that answer, thabk'e fine.

THE WITNESS: And I will -- I can nocw
then discuss where I address the drought, if thak would
be ko your -- 1f that would help.

BY MR. HELM:
0. Okay. Ik doesn't say in Paragraph 72, by the
way, that this ia just applicable toc flooding, does 1ik?
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AL Floads are a type of latge flow event.
Q. wWill you answer my guestion? Did you mean

it? It's a yes or no.

CHAIRMAN NOBLE: I think he's answered
the queation. Thank you.

MR. HELM: He's answered the question
that he doeen't wank to answer.

CHATRMAN HNOBLE: Yes._
BY MR, HELM:

Q. Okay. I got iE.

AL Mr. Helm, there are timee of the year when
the Verde River flows and the flows are quite large,
where 1t 1s not necesszarily a flood evenk. So what T
wag btrying to say ie that a large flow event can
include floods, and it alse can include a time when you
have 2 lot of sncwmelt when the river is running very
high. That is not necessarily characterized as a
flood, but it's still a very large flow event. 8o T
was just trying te, as best T can, Mr. Helm, I‘m trying
to get through this too, ie be responeiwve to your
questions.

Q. Suxre. 2nd what I would like you to be
respongive te, and I think you have mow, is you'wve tald
us that when you use that berminology, we can't tell
whather you're talking about a flood or just a large

COASH & COASH, INC.
www.coashandcoash.com

602-258-1440
Phoenix, AZ

10

11

12

13

14

15

18

17

16

i9

20

21

22

22

24

25

10

11

12

13

14

15

18

17

iB

13

20

21

22

23

24

VERDE RIVER VOLUME 15 04/02/2015 32328
A. "The latter are less representative of
typlecal flow conditlons and skewed by large flow
events .
I believe large flow events would be floods.
Q. Okay. So for your purpeoses, when you use the
wording %large f£low event," in your report thab's a

flood of some size?

A. Floods --

0. We don't know whakt size, but --

A. Floods are cerxktainly a large flow event.

Q. Okay. When I'wm reading your repeort, have I

got to distinguish every btime I come across tha words
"large flow event,”™ or do I know that that's you
telling me it's a flood event?

A, I think a reasonable person, Mr. Helm, weould
hear the word large flow event and think that a f£flood
iz a type of large flow event.

0. I'm probably the most unreasonable psrscon
you're ever going to meet, and T need a recard, all
right, and I'm just trying to get what you mean by your
words; nabk what I mean, nobt what some mythical third
party aitbting cut in the other room would understand 1t
to mean, but what you meant it ko mean.

go did you mean, when you uged Ehe
terminolagy "large flow evenkt," a flaod?
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flow event that ian't a fleed; fair?
A No, nok fair. I'm saying that a large flow
event includea floods.
Q. S50 whenever you use that terminclogy, we can

aesume you're talking about floods?
A, Floods or --

ME. HOOD: Mr. Chairman, he's answered
it seven different ways.

CHAIRMAN NGBLE: Mr. Helm.

MR. HELM: I got you.

CHATRMAN NOBLE: I understand you need
to make a recard., However, the Commisgion is fairly
clear on what you have asked and what he has anewered.
BY MR. HELM:

Q. Okay, I think you were going to go show us
where you dealt with drought.
A That'a eorrect._
That's Paragraph 68 of my report on Page 15.

COMMISSIONER HENWNESS: What paragraph
was that, please?

THE WITNESS: Paragraph €8 on Page 15,
BY MR. HELM:

Q. Okay. I guess you need to explaln to me how
this paragraph deals with drought.
A. Okay. It might help if I read portions of
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it.

"In other words" -- this is within
Paragraph 68 -- "it should be determined whether the

period selected for recomatruction was wet, dxy ox
about normal."

Dry, you could put parenthetically behind
that, ie a pericd where you would consider it to be a
droughL.

Q. And you're telling me from thakb statement how
your repoxrt deale with drought?

A, If you cenrimie to read the sentence or that
paragraph, it describea how, by locking at the peried
cof record for the stream gages, I addessed whether or
not that record was affected by either wet conditions
or dry conditions; dry conditione being, again,
syncnymous with drought.

Q. Okay. So can you show me, when you do that
assessment, what table are we going to look at? 1Is
thar Figure 77

A It says that, Mr. Helm.

Q. Is that the one you're referring to where you
assees that?

A. Yes, that'as what it says.

0. Ckay. I'm loocking at Figure 7, and I don't
see any classification in there where you say this is a
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all these, as you use it.
A, As I use ik,

I am nokb sure that I use floodplain in my
report. So can you direct me to where I use flcodplain
in my report.

Q. Doegn't matter. Define me how you uee the

word floodplain.

AL Bubt, Mr. Helm, I just said that I didn't
uge -- as far as I know, I don'k use the word
fleadplain,

Q. You're a hydrolagist. You don't use the word

floedplain in your work?

A That's not the guestion you asked me,
dMr. Helm.
Q. I asked you to define for me the word

floodplain. Would you? And you've asked me to find
it. I'm not going to pore over this thing and f£ind it.
I wouldn't have it in here iF T didn't think that it
was there or that you've used it in your testimony, all
right. 2And =sc I would like you ko define for me how
you use floodplain. Palx encugh?

A. No, Mr. Helm, iE's nobk fair eneough, becauae I
would be wore than happy to describe to you what I wview
a floodplain to be, but I don't recall anywhere in my
report where I use the word flaodplain, and I'm txying
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drought yeaxr, thile isn't a drought year, this le a wet
year, this isn't a wet year.

AL As Paragraph 7 indicatea —- or, I'm aorry,
Paragraph 68, there is text that I use to dedcribe the
flew records in Pigure 7. So if you wanted to read
that, that is a discussion of how I was interpreting

Figqure 7 with respect bte webt years or dry years or

typical yeare.

Q. Okay. BAnd that text is found at?
A. I think I just indiecated, Paragraph 68,
Q. &8 is the text that describes what you're

doing hexe on Figure 7?
A, As you can ses for youxrself, it says
"Figure 7," and then I proceed to descrihe Figure 7.
Q. Good enough.
Now, I need to get some other definitions out
of you, just so we have a context for your words you've

used in yeour report, ckay?

A. Sure.

Q. go would you define for me the term
floodplain?

A. Yea, The fleoodplain --—

Q. As you used it or as you use it.

Al Can I?

Q Sure. I just wanted to get thabt that's fox
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to be responsive,

CHATRMAN NOBLE: Mr. Buriell, could I
interrupt you?

THE WITNESS: PFlease.

CHAIRMAN NOBRLE: So that we can make
some progress, from a hydrelogist's standpoint, what do
you understand floodplain to mean?

THE WITHNESS: Sure. Fine. That's
greak Again, T just -- I don't want to be admitting

to diacussions of fleoodplains in my repert when I

" didn't usa 1k.

But if the questionr is, is as a
hydrolegist, which waan't, I don't believe, the first
question, as a hydrclogist, in general, what de you
consider a floodplain to be. Most stream courses
develop a poink, a high water mark, an ordinaxzy high
water mark, where the channel, once the water level
reaches a certain lewvel in a certain flow ewvant,
overflows its banks, and when 1t overflows its banks,
if you will, that period or that portion of the channel
where it overflows ita typical flow rates ig ceonsidered
the floodplain.

It's defiped in different ways. Most
hydrologists -- and we spent a lot of btime, I Ehink,
discusging this topic with Mr. Helm [sic], but a rule
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of thumb most hydrolegists use 1s that a return flow
perlod on the order of one ko two vears i1s a point
where the water in the channel reaches high encugh
where it will then overflow its banka and inundate the
Floodplain.

Se it'e a feature that over time forms
ag an effect of typiecal fleows in the river. Sa it's a
geographic or geomorphic feature, but it is formed hy
the river, and it's only inundated, it only has wakter
at higher flows.
BY MR. HELM:

Q. Fiood flows?

b Ag I think I just indicated tc you, Mr. Helm,
in moet desert streama the rule of thumb is, you know,
a flow of 2 one and a half te two-year return period.
But the reason I provide that detail is that's not
necessarily all flood f£lowe. Some flows would be
coneidered a flood flow, but might not be that high and
might not inundate the floodplain. And certainly flows
larger than that would inundate at least portions of

the floodplain.

Q. The same question for the term flood chamnel.
A. Flood channel would be Ehe area that undex
flow conditiong -- a flood channel Hmm, I have to

think abeut that one.

602-25B-1440
Fhoenix, AZ

COASH & COASH, INC.
wwWw . coashandcoash. com

VERDE RIVER VOLUME 15 04/02/2015 3247
where what's referred to as the ordinary high water
mark. In a Iot of desert streams, when I've done
mapping of ordinary high water mark, you'll see where
that break is due to vegetation Again, thie is a part
of the river where the flows are bEypically less than
thak, So vegetation can take a foothold, if you will.
And so the low flow channel would be at that level and
lower.

Q. and is that the level that is below cne and a
half to a two-year return flow?

A The one and a half to two-year return flow

repreaentg the uppexr limik.

Q. Of the low flow channel?

A. Of the low flow chammel.

Q. The same question for braided river.

A And what gquestion? ©Oh, what I feel the

definition of braided?

Braided river is a little more difficult
to -~ let me step back.

A braided river can range from I've heard
hydreolegists say a river channel which bresks into as
few as two independent channele 15 the beginning of
braiding, all the way up to examples that I belleve
Dx. Mussetter showed in some of his slides, wheres there
could be -- it's almost countless. It’a like a weave.
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You have your low flow channel So the
difference betwsen a low flow channel, which is the
area that I was talking about that would have waker,
typically, in the Southwest when the flows are less
than, you know, a return period of cne and a half ar
two years, the flood flow chamnel then would be within
that area where Lhe Floodplain is.

And the floed flow channel would, again, vary
with how big of a fleoed it is. Once the water reaches
high enough to leave the lower flow chanmnel and enter
into the floodplain, conditicons on the ground are
always a 1litkle messier than we would like to
hypothesize them to be. There can be several channels,
1f you will, Mzr. Helm, flocd flow channels, whare as
the flow gets higher, more and more channels will he
inundated.

Bo, again, it's a functien of the sizZe of the
flow, but, again, you're leaving the ardinary low flow
channel and then entering an area where, depending on
Ehe flows, you may have one or wmore c¢hannels, depending
on how high the flow is,

Q. The same quesiion for low flow channel .

A, Low f£low channel, at least as I would
describe it, would be flows that are within the period
where you firet reach that floodplain. It's roughly
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And sc there's a lot of debate of, well, you
know, when a charmmel breaks into two separate channels,
is that braided. Some pecple call that an anastowmosing
stream where you're just beginning to be hraided

S0 it's a bit of 2 gradational thing,

Mr. Helm, and yeu might get a hydrologiet that says two
channels is braiding, vou know. But certainly no
hydrologist is going tc question, when you get a stream
where you've got six or seven different interlecking
channels, that that 1s a bralded condition.

So I apeclegize. Some definitlons in the
geologic sciencea are not as perhaps cut and dry as
some would like.

[=N What deoes this hydrologist define a braided
channel to be?

A. I would may foxr puxposes of ocur discusesion, a
navigability determination, that a= sgon ae& Lhe stxream
breaks into two or more channels, you've now entered a
cendition that could have an effeck on boating bhecauge
vou've now divided the flow in one stream now into two
aeparate channels.

So for the purpnoses of our diszcussion, I
would coneidsr that a channel that is demonatrating
braiding conditions.

[+ The aame question for the definition of a
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compound channel .

A, 2 compound chammel is closer to what you were
asking befoare ahout a channel with a flood flow channel
and a low flow channel, where during moxe normal flow
condltions the water is confined into a =ingle low flow
channel; but when the flow gets higher, as I think Ifve
pointed ouk, the water then can reach a point where
it'e now spreading over intn the floedplain. But thab
floodplain itEE]:f can have separate chanmnels that I
don't want to say it's kind of a stair-stepping
process, but as the flow gets higher, more and more
channels get brought inte play.

And sc a compound channel, which are very
common in the Southwest, are, again, channels thak have
conditions under low flow, but ae the flow gets higher,
more channels come inte play. But a compound chammel,
unlike a braided channel, a braided channel has
multiple channels, unlees lt's very high and they gekt
Flooded out, during most flow conditions; wheteas a
compound chammel might have these multiple chamnels, or
would, cnly under higher flow conditions.,

Q. With respect to the five seaments that we'wve
used to talk about the Verde River, what segments have
braided channels?

A, I did not study in my report the braiding,
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did Dr., Musssttex, and so I had an opportunity to look
ak both of their reports And so you asked me if I
have an opinion.
BY MR. HELM:

Q. What I mean le you, ae an expert, did no
individual evaluation of the Verde River to determine
if there was any braiding oub there? You would he

relying either on Mr. Mussetter or Mr. Hjalmarson's

wark?
A. That's correct.
Q. The same gquestion for a compound channel.
A. That's right.

Mr. Helm, just -- I shouldn't short-shrift

Mr. Fuller. I believe Mr. Fuller also addressed in his
opinion what the condition of those channele wers. Sao
all three of them I looked at, but I didn'kt --

Q. You've read all three reports, and from thak
formed your opinions?

A, Yes. I just wanted to give credit for
Mr. Fullex.

0. Just like I've read all three reporte and

formed an opinion, and everybedy else has toa, right?

A, That's correct.
Q. Back to rhe definitions.
A. Sure.
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but what I did hawve an opportunity te do is look at

Dx. Mussetter's report.

Q. Okay. You didn't do any individual studies
yourself?

AL That's correct.

Q. The same guesticn for compound channel for

the five segments; did you do that?

A. No.

Q. Sc you den't have E;DY individually formed
opinions as tc the bralding on the Verde River or
whether ic's a compound channel?

A. I do have an apinien,

Q. You didn't do any atudies for ib, or did I
migunderstand you?

A No. No, you asked me if I have an opinion,
and that, to me, is distinct from whether or not I did
my own evaluation. I had an opportunity to look at
Mr. Helw's evaluatlon of potential bralding conditioms.

Q. I didn't de an evaluaktiaon. I think you mean
Mr. Museetkter.

A. ¥o. No, I'm not misunderstood.

MR. BREEBDIOVE: You said Mr.. Helm.

THE WITHESS: oh, I'm sorzy
Mr. Hjalmarson. I apelagize. Mr. Hijalmarson did an
evaluation of braiding, at least in a portion, and so
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. Define meandering riwver, pleace.
A. Well, meandering river, on kind of the

gpectrum of different rivers, the river
geomorphological typesa, meandering is kind of on the
other side of the spectzum from braiding, where you
have a river whers due to a lot of different factors,
the chamnel kind of cuts back and forth within its
floodplain. There are portions -- probably the eaalest
way to explain it 1s to eee a pickture of it, and so I
would probably refer you or the Commiseion to the
picture that Dr. Mussetter inciuded, T believe, in his
PowerPolnk presentation of a stream.

80, again, a picture is worth a thousand
words. But, again, it is a atyle of river where,
unlike a braided river, where you have a steeper slope
and usually more coarser-grained material, you have an
envirenment. where the river slops is much more gentle.
It'e typically finer-grained asediments and the river,
1f you do an experiment and you start with a straight
channel and find sediments, over time it Jjust naturglly
takes this meandering path.

S0, again, very distinct from a braided
river.

a. Are Lhexe any of the segments of the Verde
that fall into that definition of a meandering rivex?
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AL ¥ou know, much of the Verde River, because
it's confined within mare canyon areas, I wouldn't
characterize it as a meandering riwver. There are,
hewevey, in the Camp Verde area, and probably the beat
example of that, Mr. Helm, is Pecke Lake 1e an oxbow
lake, what's referred to amcng geomorphologiste, and
that's what's referred teo as an sbandened meander,
meaning the river used to swing over where Packe Lake
ia now, buk then the rilver declded to go somewhere slse
and left Pecks Lake sitting there,

So certainly I think any geomarphelogist

would say that there are portions of Segment 2 that

have some meanders in it.

[« Any other segments that would have
meandsering?
A. You know, again, I didn't leok -- this wasn't

a focus of wmy report. Bukt let me just think about it
if you would give me a wminute to lcok at my map.

It's pgssible, Mr. Helm, butb probably not
likely that there would be any in Segment 5 sinece
that?s wore of a bralded regime.

I'11l atick to my criginal etatement that,
again, nok having analyzed thig in any depth, but I
would say meandering is primarily eonfined bto what I
refer Lo as Segment 2.
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[= We're talking about unatable now.
A. Unstable, mstable. Excuse me. And that

even within that short of a stretch, the channel can
move a little bit; but when you pan back, an unstable
channel is, again, one that -- a braided river I quess
would be a great example of an unstable channel, and
that is from week to week and month to month, if you
were bo carefully look atb it and take enapshote din
Lime, you would see that the channel continually moves
into different places. So I would congider that ta be
unstable.

But where all of these definitions are tricky
for geclogista and hydrolegists to answer is even a
meandering stream is unstable, insofar as over time, If
you lock at enough years, the meanders have a tendency
of kind of moving upstream and downstream. They
migrate. But this isn't something that happens in a
day or a week. It happens over time.

So if you’re certainly in the desert, I would
say Lo some degree almost every stream is unstable at

some scale.

Q. You used gage data for some of your work,
correct?

A That's correct.

Q. Could you juet give me a list of the gages
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Q. oOkay., Define for me the kerm erratic as used

by hydrclogisks.

A. Exrratic?
o, Uh-huh. 1Ibt's an erratic river.
A, Oh, okay. I was thinking —- I'm a geologist

as well, and erratic ie al=o used, and I grew up back
East, as a -- it's a glacial term related to previous
glaciers, and they'll leave big boulders and they call
those erratic. So I apologlze.

But with respect te a stream and flow,
erratic, I'm not sure if thak's a phrase that =
hydrologist would typically use, unless they’re doing
it more in a lay conversation. Most hydrologists I
think would -- erratic is wmore of a descriptive term;
certainly outaide of the usual, unveunal.

q. The game gquesdtion with respect te the term

unstable, it's an unstable river.

A. Yeah, and that one 1s probably a bit easier
for -- I mean a hydrologist weould use that phraze.
2n unstable river -- also, everything is a

hit relative, and certainly scale comes into play,

Mr. Helm I think if you were to zero down far enough
that you're only locking at about a 10-foot section af
stream, during a year even that could be guite erratic
insofar as -- I'm sorry, what wag -- you're --
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that you used?
A Sure, Asg T recall, Mr. Helw, they're listed

in twe place Ackually, three places, now Ehat T

think about itk. Sp let me get you each ome of those,
oxr do you just want one? Doesn't matber?

Q. At this point it dcesn't matter. I just wank
to knew all your dages.

A Page 16 of my report, Paragraph 71.

Q. Define for me what you mean by the word
undepleted when you use it in 71.

A, Undepleted stream flows, what I was trying te
do was reconstruct the flows absent any cultural
diveraions.

0. and that's dene in Figure 2, do I understand

thak right?

A In Figure 27
[=] According to Page 71.
A. Figure 2, I think ae my text eays, Figure 2

shows the location of the gages S0 I'm not
reconetructing the flows in Figure 2. I'm simply

showing where they're at.

Q No gages in Segment 17

AL That's correct.

Q. How did you get the streamflow for thal
eegmenk?
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A. There, what T state in my report is that the

flows along the Verde River increaze from upstream to
downstream. So I have a gage closer ba the upetream
side nf Segment 2, which I refer to as the -- well,
which ia called the near Clarkdale gage.

And so what I did is, by knowing what the
flow is at a point just below the hatbtom of Segmenkt I,
I was able to infer what the flow was in Segment 1.

Along the stream, Mr. Helm, there is many
tributaries and eprings thak bring water in, sco by the
time you get down to Segment 2, the flow is increased
from egsentially nothing at Sullivan Dam and continnes
to increase dowm.

So by the time I got down to my first gage
and reconstructed the flow there, I could then make a
determination or an inference ag to the flow above,

that it would be less than that zhave.

Q. Your judgment call?
A. Yo, I disagree.
Q. Up above wasn't your judgment call, based on

the flow in Gage 27

A I would disagree that it was a judgment
because I was able to reconstruct and put all the flows
back in both above and below that gage. So what I'm
deing i I'm -- to reconatruct the flows at the
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THE WITNESS: I'm sorrxy, Table 5. I do

have text, however, that relates the flow at the gage
at the upper portion of Segment 2 to the flow in
Segment 1, but that'as in my text. But you're correckt,
that is not io the table.
BY MR. HELM:

0. and the other one you referred was &2

A. Yes.

As you probably were here teo listen with

Mr. Slade, we spent coneiderable time going through the
relationship between Tables 5 and &.

Q. Ckay. Buk, once again, I don't ece any
identification of Segment 1. Is Del Rio in Segment 17

A. Yeg, Mr. Helwm, Del Rio and Grénita Cresak, as
well as the upper Verde above the mouth of Sycamore
Creek, those are all in Segment 1. You would have to
look at a map Lo see where Sycamore Creek comes in, but
as I recall, Sycamcre Creek was the defining point at
the bottom of the State Land Department's Segment 1.
That was the downstream side.

Q. 2nd so the information you used to estimake

those flows is from Hancock and Hayden?

AL As indicated in Footnote {a), correct.
Q. For Segment 17
A. For all the segments.

COABH & COASH, INC.
www . coashandcoash. com

602-250-1440
Phoenix, AZ

1a

11

1z

13

id

is

16

17

18

19

20

21

22

23

24

25

io0

11

12

13

14

15

16

17

hi:]

1g

20

31

22

23

24

25

VERDE RIVER VOLUME 15 04/02/20315 3258
Clarkdale gage, I had to consider any diversions above
the gage, including diversions in Segmenkt 1.

Q. And how did you determine the cquantity of
either the diversion or just of a spring or a stream
flowing in in Seqment 17

A. I didn't independently evaluwate the discharge
from eprings. But in terms of the diversions, that
was -- and I spent a substantial amount of time, as you
were here yesterday ta witness, in texms of how I
reconstructed the flows, and thab's summarized in my

Tables 5 and 6 and then certalnly much text to go with

Ehat,
Q. Your Table 5 doea not deal with Segment I,
correct?
F-Y Neo, buk what I can refer you to, Mr. Helm --
Q. Is that a vea, it doesn't deal with ig?
A, I'm sorry, could you --
Q. You sald, no, it doesn't. I asked you

Tabkle 5 does nat deal with Segment 1, and your answer
was no.
A. I'm sorry. I wam agking you ko repeat the
gquestion so I made sure.
You are correct, Takle 1 does not
specifically address Segmenk 1.
MR. HOOD- Table 5
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Q. Based on what you testified ko earliexr about
leoking at Mr, Mussettex and Mr. Hjalmarscn’a and
Mr. Fuller's work, I take it the answer would be Lthat
you have ncot conducted any studies on the Verde River
regarding split or multiple chammels?

A. My own independent analyeis, no.

Q. De any of the pictures that appear in either
your report -- I don't think you've shown any in your
testimony. I don't recall. -- depict the condition of
the river in its ordinary and natural state or either
one, its ordinary or ics nakural?

A. The pictures that I have, I hate no reasocn to
believe thakt the plctures in Figures 5 and ¢ are not
ordinary or natural conditicns, and those were pictures
of some rapids that were not photographed by me. They
were photographed by the fellow that wrote the book the
Williams @Guide that we spent considerable time with,
again, talking yesterday. Thoee are pictures out of
his bock.

Q. And so they would be pictures that do nob
depict the ordinary condition or the matural condition
of the Verde River, te the hest of your knowledge?

Al I would answer that by saying that I don't
believe that these photographs you could tell
necessarily that theae are not ordinary. That is, the
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limited amount of diversions upsetream of these pictures
I don't bhelieve would have had any measurable or
vigible flow -- I sheuld say viaible flow or wisible
difference in flow.

Q. go you maintaln that these pictures -- and I
want you to ldentify them for me.

A Sure

Q- Which of the pictures would you maintzin
showed the VWerde River In lts ordinary conditien as it
would have exlsted prior teo irrigation starting to
comnenge, &b cetera?

A, I would say the pictures in Figure 5, I think
a person would be hardprecssed, if they could have acne
back in time and taken plctures at this area in stream
Segment 1, that the river would have locked
auhstantially different than it would have prior to
diversions, because at this point the diversione are so
minor that I don't think that the river would bhave had
a visibly different flow. Measurably, and as I'vae
poinkted cut and I've reconstruckted, there certainly are
diversicns going on. But these pictures, again, I'm
not sure one could really distinguish, 1f you could.
Are they -- buf your question is are these pictures of
ardinary and matural. There are diversions upstream,
g0,
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casea I think referred to the flow azt a nearby gage.
Whether it was for these pictures or nok, I couldn't
anewer that without going back. 8o wmaybe. There wight
be some flows associated with these, but I can't aay
for gure.

0. I must be missing something. There's only a
few pictures here, and as I lock at them, I don't see
any of them that list the flow. 2w I right?

A, No, you asked me whether or notb there is flow
data to go with these pictures. As I indicated, I
don't know what dates these were taken; but
Mr. Williams, who did photograph these and include them
in hie book, for some of his photos, Mr. Helm, he would
indicate in the legend of the photo in his guide whab
the flow was. I didn't reproduce that here. I was
just tryving to be responsive to your question; that
some of these -~ I don't know for sure -- might have
flows associated with them in the Williams Guide

Q. We would have te read the Williams Guide te
find that eoukt?

A. That'™s correct, yeah.

Q. Are there any of those pictures that you
would may clearly do not depict the ardinary flow af
Ehe Verde?

A. Clearily do not indicate. Let me lcook at
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Q. Eo the anawey is yes or no?
A. The way that you phrased it then, I would say
no.
Q. Do you maintain that any one of Ethase

pictures, in your cpinion, depictd the ordinary flow of
the Verde River as it would have existed prior to man's
intrusion on it in the 1lBo0=?

A I'll take mayhe the picture of Duff Drop,
which iz in Figure 3 Looking at that photo, it would
appear as if this might be a springtime flow. You can
see there'!s many rocks in that drop, and many of those
are submerged. Sc in my wmind, this was either -- and I
would have to lock at the trees, I don't know if
they're -- no, they're leafed out. So this might be a2
springkime snowmelt period. It might be a monsconal
period where the flows have come up a bit, but would he
congidered ordinary and natural.

Q. Do yoil know the date the picture was taken?

A. I don't know the date of any of the pictures
in elther 5 or 6.

Q. Do you kunow the <fd thak waz going down the
river when the picture was kaken?

a. I would have to go back. I don't belisve --
to anewer that guestion, Mr. Helm, I would have to go
back and look at esach photo. Mr. Williama in some
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thoee ssts.
No, I don't have any reason to beliewe that

any of rhese would be clearly not crdinary and natural.

0. Ckay. HNow, remembering that natural ie a
separate topic and inecludes flood or drought ——

A. Yes.

0. -- dn any of these pictures depick the Verde
in flnod stage?

A. When you say flood, what type of flood are

you referring to?

Q. The one and 2 half to rwo-year flood or
greatex.

A Okay, soc where it'e reaching the top of the
floodplain.

Q. Where you think f£lcode begin.

A. Bure. GCkay. Thank you. A&s we talked,

Floods are a gradatienal thing. Let me lock at these,
if you give me a second.

The Duff Drop is getting higher to the point
where it might be approaching that high walker mark.
Certainly not the othex cnee on Figure 5.

Mnd now let me look abt Figure 6.

No, I wouldn't consider at least the thiee on
Figqure & to be at the ordinary high water mark. Maybe
Little Swamper is. The photo is a litcle hard te —-
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the river is kind of turwming back on iteelf, so it's a
little hard ko see. Bukb I would say, looking guickly

ak theeges, no, none of these I wouldn't conaider to he

at the bankfull stage.

0. At or greater than bankfull?

A Correckt.

Q. The same guestion with respect to drought.
A. With respect bto drought, one might make the

argument that Rafael’a Gauntlet, ko use the boater's
expression, is pretty bony, I think is what they refer
te. But T haven't been to Rafaesl's Gauntlet under
varying flow conditiong like Mr. Wllliams has.

And based on Mr, Williams' degcription cf the
Rafael's Gauntlet area, this whole Segment 1, aa I
recall hig words of normal flow conditions, that it's
tough-going through there prekty much any time of the
year, regardless.

8o I believe the -- I'm circling arcund eon
myself., I apologize. But I would say perhaps even
Rafael's Gauntlet, which looks rather bony and low
flow, even that, basad on Mr. Williama' description,

wight not be that unusual and, in fact, probably

typical.
Q. Heow about in Figure &2
AL ¥eah, and the same thing, Mr. Helm, in
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we're supposed to look at whether the river was peed in
a commercial sense.

Certainly txade and travel related to
gsomecne'ds livelihood would probably be the most
succinct way that I would describe it, and certainly
what T had in my mind, which seeme to be what you want
to know, when I wrote wy report, that's whab was in my
mind, is a wakbercourse that is not used maybe for
somecne who wants to spend a weekend hunting, buk more
thig is for theixr livelihcod, this is how they pay
their bills.

And the reason I make that distinckion is
that I certainly understand that you could use a river
in a commercial basis for your own business, where
you're not necessarily effering a sexvice to someone
else, but ibt's still being used in your livelihood.

o Okay. So as a bass fisherman, I take people
out bass fishing on a guide trip and charge them $400 a
day, that would be a commercial navigatien of whersvex
I tock them, right?

A, Is thils -- to answer that gquestion I need to
agk you some more gquestionsd, and I don'k want to be
rude and get you upsek, so --

Q. You can't anewer that question, is what
you're telling me?
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Figure 6. Mr., Willlame aleo, again, bercause as

Mr. Slade asked me repesatedly, I have not boated the
Verde River, but I've been to portions of it. He had
the benefit of providing ue all his experience of deing
Juat that, and this was another segment of the river
where he described, under a range of flow conditione,
that it wae very tough-going.

So I will trust his meny trips down the river
that are the basiz of his guidebook to suggest, just as
he says, that even under normal flew cemditions, it's a
really rocky, tough stretch to hoe.

c. So none of these pictures demonstrate the
river in a drought conditiom?

A. I don't believa sa.

Q. Mow, you can correct me if I'm wrong, but I
thinlk you've talked about, either in your Etesbimony or
in your report, the terminclogy commercial navigation

or variants therecn?

A, In my report or during testimomy?

Q Both. You've used that terminology?

A. I have, yeah.

Q. and I Jjust, again, would like you to define

for wme what you mean by the use of that terminolegy.
EA Well, generally, again, & highway for
commerce, and becanse it's a highway for commerce,
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Al I can anawer it, but with furthex
information.
Q So I guess to sum it up as best I can, you

diatinguish navigation and commercial navigation, and
navigation isg not sufficient to make a stxream navigable
unless it has an economic oukbcome?

A Either a bueinese or a personal financial ox
econonic, yes. I was tryindg toc undergtand. I was
listening to your question and frying to understand
what you were saying.

Again, T certainly would say that there nesds
to be an economic component of the use of the river.

Q. So in terms of travel, it's not good enough
that whatever the sufficient number is of boata went
deown Ehe river to constitute more than a single use, in
vyour mind; that rravel must have Lhat economic
component also?

A, Again, I think it needs to relakte to
l1ivelihood, and obviously the other very important
thing ie that the boat used for one’s livelihood be a
conktinued and extensive uese, not an isolated
occocurrence.

And, of course, what we're all etruggling
with is how many events does it take hefore it becomes
a continued and extensive use of the river. So the
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State Land Department counts 10 boating trips or 14 or
5, and we all debate whethexr a boating trip is actually
evidence of the use of the river for commerce, and that
seema to be where there's a lot of disagreement.

Q. What's your definition? How many trips have
I got to have to meet your standard?

A There's not a number, and I don't have a

nurber in my mind.

Q. Is it more than one?

A, It would be more than one.

0. I= it less than a hundyed?

A. Are we talking about just boating trips ox

tripe that are being used for ones livelihocd?

Q. Trips for your liwelihood.

A In that hypothetical, again, I weuld have to
understand mare about what the types of the tripe are
an§ what they're being used for.

Q. Plck one that is liwvelihood in your mind.

A, If you had evidence that a sCeamboat was
plying the Verde River carrying passengers and
supplies, et cetera, betwesen the military bases, I
don't think we would be hawing the length of these
digecuseions that we are. You asked me for an example,
BO. .

Q. Sure. HNo, I understand that, and I'm going
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2nd the Special Master in that cape, he had

an opportunity to talk to 2 lot of people that boated

those rivers up there, including the San Juan. But he

came ta a determination that the San Juan was not. So

I gueas ak the end of the day, that suggestzs to me 1s

that it's not as straisghtforward, and you have to,

again, look at several facters, not just one.

Q. Okay. But in texrms of the boat factor, are
you saying that the way you read the Utah case, the
Special Master rejected the canoe-type boat and that,
therefore, you would reject it in your assessmenk?

A. Mr. Helm, I don't believe he rejeect -- I
don't remember him rejecting the cance use. He listed
in his report light draft boats that were in use for
commercial purposes at the tilme.

Q. And rejected those?

A, He didn't reject them for the Green, the
Grand and the Green, but he did for the San Juan.

= And s=a how dces that affect your evaluation
of the nse of light draft boatz on the Verde?

A. ¥eah, that's a fair questiom, I think the
worde, agaln, that guided me on this topic was
continued and extensive. I think he had evidence, and
he discusses it in his report, which, as I understand,
then the Supreme Court generally adopted, with a few
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to work off that.

A. Sure

Q. Can it be smaller than a steamboat?

P It could.

Q. If we have evidence of cances regularly

traveling up and deown the Verde River between McDowell
and one of the other Ferte, ie that sufficient
evidence?

A, And this 1is where it starts te get gray and
where, again, the words of ths Spscial Maater in the
Utah case were persuadive ko me; is he diacussed
several light draft boats that were being used on the
rivers, including the San Juan Riwer. So he actually
digcussea boating events on the San Juan River. And
yet when he looked at the tntalitry of the evidence,
including those boating events, he still determined
that the San Juan wae not navigable.

So the problem, I think, that's beforxe us,
Mr. Helm, is that thie matter of conmiing beating
trips, I wish it was so simple. I wish it was so
simple for the Commission. But it's nok. BAnd, again,
I'l1l use Utah as, again, a case where, yeah, I have nc
doubt that Mr. Fuller could put a canoe an the San Juan
River, now or in the past, and float on down that
river.
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tweaks are.

He was aware of boating accounte on the
San Juan, hut they were more isolated accounts, and in
hia judgment, and thiz is a judgment ecall, as we all
know -- if we had a quick and fast standard, I guess we
wouldn't be going through this, but he didn't, and we
dom't; and becauvee of that, he looked at the boating
eventa that were available on the San Juan and came to
his conclusion thaf ib wasn'ft navigable. He listed
several different lines of evidence.

I tock away from that that in his mind there
was not contlnued or extensive use of commercial
boaks -- or boats for commercial purposes on thak
river, and, thua, he came to hia decision.

Q. So if I understand what you're telling me,
you're telling me that small draft boats are all right,
as lond as they're used for a commercial purpose and
that their use is continued and extensive?

A. Certainly that is -- if I was dertermining the
navigability of a river, that would be one facter I
would lock at.

Q. 2nd iz it a factor thak you locked at in your

determination for the Verde?

AL Yes.
Q. Okay. Define for me what you mean by the
COASH & COASH, INC. 602-258-1440

www . coashandcoash. com Phoenix, A%
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word contlnued uee.
A. Again, I should have brought a dictionary.

Conbtinued being as opposed bo oceasional, sa
not frequently. Some of these things ars, I think,
just -- I would respond to that by =zaying the commeon
dickienary definition of the word continued; angoing
I'm not sure how else to describe it to you.

Q. I'm just Erying ko get so khat we know your
mind-set on the word continued.

Did it reguirs that a hundred beat tripa in
gix months; did it require more than that?

A I didn't have any numerical yaxdetick, if
you're asking me, as to what defines continned. And I
wish, again, I think we all wish that the Supreme Court
or the Special Master in the Utah case provided us such
a yardstick, but we simply don't have that.

So we're all left to look ak the boating
accounts, and the different sides will judge them
accordingly, and ultimately the Commigsion will decide
what that all means.

Q. And we're trying to find out, because you'wve
told the Commissien —-

A Sure.

Q. -- that it's not navigable, what continued
meant to you for your determination.

COASH & COASH, IHNC.
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But in my analyeis, that was not determinant;
that is, I didn't feel that because there's no record
of upstream boat travel, that we should just ignore the
boating accounts that we have.

Q. And I take it that the commercial put food in
your mouth standard, from your perspective, would make
those trips required to be profitahle in some fashion
En the pergon conducting them?

AL I didn't say profit -- please, if I =maid
profitable, then I misapcke. I nevexr said that there's
nacessgarlily a profit if it's for somebody's livelihood.
If it's putting food on their table, ic's for their
livelihood. 8o --

Q. It has to be profitable to bhe livelihood,
doesn't it?

AL Well, if you're bartering, then, you know, if
you're trading a service for food or gomething, I
suppose that's a profik.

When I hear the word profitable, I'm
thinking, well, there has to be some -- there has ta be
an exchange of goods.

Q. I can't make a livelihood if I don't make a
profit, can I? A profit le what's going to buy the
food.

A. Unless the food is being traded. But I'm

COASH & COASH, INC.
wiww . coashandcoash. com

602-25B-1440
Fhoenix, AZ

10

11

12

13

14

15

16

17

le

19

20

21

22

23

24

a5

'S

- MW

10

11

12

13

15

16

17

in

15

20

21

22

23

a4

25

VERDE RIVER VOLUME 15 04/02/2015 3274
A ¥eah, and -~

CHATRMAN NOBLE: Mr. Helm.

MR. HELM: Yeah.

CHAIRMAN NOBLE: I believe the

Commission is satisfled with his answer.

BY MR. HELM:

Q. Then can we go on to extensive? What's
extensive?
AL Again, I kick myself for not bringing a

dicticnary, but I would again use the common
underxstanding and definition of extensive ag -- maybe
it's easier bto say what it's not, and that is an
igolated event

Q. Okay. Did the trade or travel, as you define
those terms, was it required to ke bath upstream or
downstream, or would it have been sufficient if it had
just, for example, heen in a downetream manner, as long
as it met your test of centinued and extensive and for
a commercilal put food in my mouth purpose?

A, Sure, I follow you.

Certainly my evaluabion didn't use upstream
and downstream as bhokh being neceessary. If there was
both upsatream and downstream in a commercial fashion,
that wonld make the case stronger, your case, for
example.

COASH & UOASH, INC.
www . coashandcoash.com
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fine with your definition For profit, fine.
Q. Now, when vou made your determination, did
you consider recreational boating at all?
A. When I made determination of nav -- I'm
sorry, I just want teo understand, wake gure I'm

responsive to your question. Did I consider or am I

aware of recreational boating on the Verde?

o. Oh, I'm sure you're aware of ik.
AL Sure
Q. I just want to know whether you conzidered

any of the elements of recreational beating in

conaidering whether the Vexde was navigable or not

navigable?
A I did.
[¢] What did you consider?
AL Well, aa we all are aware, there is

¥ecreaktional Doating on the river. My underxstanding of
the recreational boating on the riwver, the types of
crafts that are being ueed, in my opinion, are not
meaningfully similar as those crafts that would have
heen available at or before stakbehoond.

Q. So was that the only reason you eliminated
them; the craffg weren't =imilax?

AL If I could refer to my report, I actually
have a diecuesion of the recreatiocnal.

COASH & COASH, INC.
www . coashandccash. com
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Q. Feel free.

A. Sure.

I think what drove me, Mr. Helm, were Lhe
words of PPL Mantana on Paragraph 19 on Page 4 of my
Treport

Q. How did it drive you? Did the recreatiecnal
boating that you were aware of not inform you of any of
the potential historic determinaticns?®

A I was driven, Mr. Helm, by the last sentence
of the indented quote.

‘“Modern recreational fishing boats, dincluding
infiatable rafts and lightweilght cances or kayaks may
be able to navigate waters much more shallow or with
rockier beds than the boate custcmarily uamed for trade
and travel at statehood."

When I looked at the evidence of the type of
recreational boating that is occurring on the Verde,
the boata that I've heard, including Mr. Lynch testify
to, seem to fall into that category. So that's what
drave me. ‘

Q Did you attempt to do any investigation ko
find out whether any of the boats that are now used for
recreaticnal trawvel would have been meaningfully
gimilar to the boats that were used around 19127

A T didn't do my own analysis, but I certainly

602-25B-1440
Phoenix, AZ
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that the Colorado had, and that i= a great evolution of
boat building.

Dr. Lingenfelter's hook goes inte great
detail about how the early boaters of the Colcrado
River, over time, evolved and lmproved their beat
brilding technology, and certainly learned from the
mistakes of trying bto navigate that river.

BHut there's no type of history of that on the
Verde, and we're talking to a2 boat builder who has made
it clear that boats evolve. And the fack that such an
evolution deean't exist on the Verde sugygests ta me
that pecple just didn't view it as a highway for
commerce.

The other thing that was kelling tc me is
that he's never taken the boat down. It's, I think --
I have greal resgpect foxr Mr. Dimock's -- his ekills asz
a hoat builder speak for themselvea, and he's a great
contributor to the history af boating in the Southwest;
but at the end of the day, he'e never taken hie boat

down the river.

Q. And you den't —-
R. S0 nobody really knowa, in a commercial
eense, whether -- and just being able tc take your boakt

down the river, idg that deing it in a commercial
practice, or is it a thxill, or is it a challsnge

E0Z-25B8-1440
FThoenix, AZ
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found Mr. Dimock's testimony to be quite interesting,
as somebody who was a builder of -- or who 15 a builder
of hisgtoric boate.

0. Okay. Mr. Dimock seems to indiecate, or akb
least the way I understood him, was that he could take
the Edith down there, with maybe the excepticn of
having to go over -- or having to line the Verde Falls.

A I must have heard something or I have a
different take on what Mr, Dimock said.

Q. What's your take con what Mr. Dimock said?

A. Well, a couple things Mr. Dlmock sald. He
was pretty clear that he wouldn't want to take his boak
above Perkinsville, as a atart, or any boat, perhaps,
up in that neck of the wcods.

What was most persuasive to me that he said
was that -- a couple thinge he sald that were very
persuasive, and that is how handy and industrious
pecple were back then, and he himself is; that people
would bulld a boat, use 1t, and then scrap it. And the
fact that boat building technolegy, even back then, was
alive and well, and we have the few accounts that we
de, the isolated accounta of beoatbing, would suggest bo
me that the Verde River wasn't a river where people
thought it would be useful as a highway for commerce.
and if it was, it would have a similar characteristic

602-258-1440
Phoenix, AZ

COASH & COASH, INC.
www. coashandcoash. com

VERDE RIVER VOLUME 15 04/02/2015 3280

trying to overcome; and to me, that's a different

thing.

Q. In any event, you den't believe he could do
ie?

A I don't believe we have any evldence that it

could be done,

Q. Well, then you don't believe his ktestimany
when he tells us that he could take the Edith down the
Verde?

A. I would fesl wmore confident 1f be or
¥r. Fuller or eonmehody did take the Edith down.

o My queation to you was you don't believe his
teatimony that he could do that?

AL I question it.

CHAIRMAN NCBLE: Mr. Helm, Jody would
like ba take a break.

MR. HELM: Perfectly all right with me.
I’11l take a break.

CHAIRMAN NOBLE: W®We'll go 15 minutes,
and it is the Chair's intent tc go until lunchtime

(2 recese was taken fxom 11:00 a.m. to
11:21 a.m.}

CHAIRMAN NOBLE: Mr. Helm, please
proceed.

MR. HELM: Thank you.

€02-258-1440
Phoenix, AZ
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BY MR. EELM:
Q. Mr, Burtell, when we tock our break, ws were

talking about recreational hoating and the concept of
meaningfully similar and your thoughts the boating thak
wae being dcne for reoreation was not meaningfully

similar to what happened in the 1912 time frame,

correcht?
B That's correct.
] Okay. I want Ec just go through some items,

and you tell me whether there were any boats of this
character being ueed for recreation.

Were the boats that are being used for
recreation today, or whatever time frame that
recreation meana, at all similar te the boats in 1912
in terms of I call it depth, other people call it draw,
berter known ae how deep they sit in the water?

A. In terms of depth hy itself, I don't know if
there would neceasarily be a difference with some types
of boats; but with cother types of boats, quite a bit of
difference in depth.

One thing that struck we about Mr. Dimock's
testimony is the Edith and other boata of that design I
think he eald were rather shallow, with deeper drafts.

Q. Okay. You would agree then, I think, baced
on what you'wve just said, that khere has or are

COASH & COASH, INC.
v . coashandcoash. com

602-25R-3440
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A. Okay.
Q. I'm just talking about the length. We can

find boats that are being used for recreation teday

that have similar lengths to boats that were in use in

121272

A. Again, you might be able to find aome
examples.

Q. B0 you would agree that to the extent we're

talking just aboutb length, we have some that would

exist in 1912 and would exist today?

P Of gimilar lengths, sowme examples, yes.
[+¥ Okay. How about width?
A. Again, I'm aure one could find beats today

with a siwilar width as boats in the past.

Qo How ahout materials; for example, a wood
boat?
A. The materials I think is where there's a bit

of a distinction. 'The majority of the recreational
boating now ia being dones in boats, ag I underetand,
that are either plastic or iigh[weight aluminam, and
thcoee were materials that, in my understanding, weren't
readily availalble at ox before statehood, ak leask here
in Arizona.

Q. I think you confused me a litkle bit. 8o you
wenld agree that bthere are boate that are being used on

602-258-1440
FPhoenix, AZ
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recreaiional boats being uged on the Verdes thak have
the same depth, draw, however, you want to classify it,
now as there were in the 1912 era?

A There could be a type of boat where you could
haﬁ}e a gimilar draw, sure,

0. 50 to that extent, there would be some
similar boats that were on the riwver today or in the
recreational time frawe that were also similar use in
151232

A. A1l I'wve said up to this point is just from a

draw perspective.

o Just from a drvaw perspective, right.

A. ¥eah, sure

Q. Next is from a length etandpoinkt.

A okay.

Q. 2nd wounld yor make that same agreement for
length?

A That a -- could you then --

Q. There are boats being used for recreation in

the recreational periad that's appropriate to now
assess the river at that have aimilar lengths to that
that was used in 13127

A, I'm not sure there were a lot of boats beilng
used for reereation back in 1912,

Q. No, it doeen't have to be recreation.

COASH & COASH, IRC.
www . coashandecoash . com

602-2568-1440
Phoenix, AZ
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the @ila today for recreaticnal purposes that are made
out of wood, =simllaxr to what boaks were made out of in
19127

I'm confused. ¥You said the Gilaz

I'm gorry. I mean the Varde.

Could you repeat the question?

Hure.

I was hung up on the Gila.

In terms of materials --

PR e r o P

Qkay.

Q. -~ one material that you can build a boat out
of is wood?

A. Okay.

Q. Qkay. And would you agree that there are
wooden hoate in use on the Verde today?

A. Based on what I have hearrd, there's limiced

boating, wood boat use, on the Verde River today.

o. Today. And thexe was wood bhoat us=e in 19127

A. Some of the boats that I tabulated ~- all but
a few I believe were wooden boakts. They were those
steel boats or ilron boats.

o. So we've got wooden hoats being used today
and we'we got wooden boaks being used in 15127

A I think I just said, Mr. Helm, that I'm not
aware of any use of wooden boate today.

602-253-1440
Fhoenix, AZ
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Q Did you do any survey?
A. Fo. This is based on thes evidence that like

Mr. Fuller's boat, the boats that Mr. Lynch discussed,
even Mr. Dimock, I believe his boating experience iIn
the '70s was with a plastic kayak. 8o I'm just not
aware. Maybe there are, but I haven't seen entered
into evidence any common use, if much at all, of wooden
boate today. But, again, maybe I missed it.

Q. Did you hear Mr. Fuller testify that there
are wooden baabs in u=e today on the Verde?

A. I don'k recall him saying that, but if he
dld, then I'm sure ik's in the record,

Q. And from my recollection, we'ra also talking
canvas; there are canvas boats that were in use and
existence in 19127

A. There were certainly canvas boats, I think
primarily ueed for hunting purposes, at or before

statehood in Arizona.

Q. And there are canvas boats used today?
AL Notb that I'm aware of.

Q. Metbal boats?

A, I think we have a couple acccunts, as I

indicate in my table, of mekal hoats used at or hefore
statehood, and certainly today there are aluminum boats
that are used on the Verde; but that's a different

COASH & COASH, INC. 602-258-1440
www . coashandcaoash . com Phoenix, AR
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That was mMy response.
Q. I would like to know for any boat.
A, okay, &c now you're acking me about wooden
boaks.
Q. My quesdtion was to any boat. I mean I don't
care whether they're wooden, canvas, or what. Juet is

the weight the same in 1912 as I can go out and find a
hoat that weigha the same in the year 20007

A. sure, I -- Mr, Dimock gave me the impression
that the freight cancea. I can't remember now if it
was during hle wvideo or in his testimony; that a waoden
freight canoe 1e a pretty unwieldy craft in terma of
ita weight and such. 8o there le a case where a wooden
boat from the past wounld seem tc be wuch heavler than a
more modern boat.

Q. You're not helping me. You're not bheing
responsive, all xight.

What I just simply want to know is, foxr
example, did they use boats that weighed 500 pounds in
1912 and doc they still use boats thabt weigh 500 pounds
in 26007

A And I'wm trylng my best to be responsive,
Mr. Helm. There were cases where boats might have been
a similar weight, but there are certainly examples of
boats that were heavier in the past than the boats now,

602-258-1440
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material, aluminum versus steel. I think even

Mr. Dimock was a bit svrprised to heax iron beats, and
that -- I won't eay confused someone of his ewxpertise,
but I think he was scratching his head aboukt what that
might be.

Q In terms of welght, would you agree that
there are boats in use on the Verde today that would be
similar in weight to boats that were used in the 1912
era?

A. I gekt the impression, at least with regard to
the metal boats, that rhese boars were pretty heavy and
unwieldy. I believe the additicnal evidence that the
Stake Land Department entered, the folks that were
going down the Verde complailned about the difficulty of
Ehe weight of the boats, and that may or may not have
been a reason why they abandoned that trip

S0 it seems like the metal boatd in the past,
becauses, perhaps, they -- because they weren't
aluminum, were probably quirte a hit heavier than the
boats today.

Q. Stop focusing just on -- alle I want to know
is were thers boats that were being used in Arizona in
1912 that had weights that were gimilar to beats that
are currently being used on the Verde River?

A. 2nd I answered with regard to metal hoaks.

602-250-1440
Phoenix, AZ
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Q. I just -- I understand that. But alls I wank
you to admit, that, yeah, we've got boats that use the
same amount of weight in both time periods.

A Some boats, yes.

0. Thank you

Ckay. And are there purposes that bhoats were

uged in 1912 that are the same purposes that boate are
currently being used for on the Verde River?

A, There are what appears kto be trecreatlonal
boaking trips historically and there iz recreational

beating trips now, so that would be a yes

Q. So you would agree that there are similar
purposes?
A Again, Mr. Helm, when you say similar

purpases, there's different purposes, so thab'e why I'm
trying my best to be responsive, but I'm nat going bo
be aeked something on so general that I don't
understand what yvou're saylng.
8o, yes, recreational hoating in the past,
recreational boating now.
Q. Fishing now, fishing in the past?
A, Let me check to see if any of these were
fishing trips. I am referring to my Table 1.
Mr. Helm, with the exception of one, the 1883
trip by the so-called jolly mariners from Forkt McDowell

602-258-1440
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down, thabt trip we don't ssem to know what the purpose
of it was. I don't see any other trips that at least
bhagsed on the historic accounta before ua were
specifically for fighing.

0. Ko, I underatand that. Yeou're narrowing the
guestion dramatieally. I just want to know iE boats in

1912 were used for fishing?

Al Anywhere in Arizona —-

Q. Anywhere in Arizona.

A -- or on the Verde?

0. Anywhere in Arizona.

A, ©oh, you didn't say that, and you told me

yeskexrday I'm supposed to focus on the Verde River.

Q. Now I just want it anywhere in Arizona,

A Okay. It would help if you --

Q. I understand.

A. -- when you switch secales, to let ime know.
Q. Answer the guestion so we can move along.
A, Anywhere in Arizona, certainly there were

boats that were used for fishing historically and boats
that are used for fishing now.

Q. You testified, I beliesve, yegterday ahout
tranaportation adjacent to or mear the Verde River,
roads? I

A. With Mr. Slade?

COABH & COASH, INC.
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factore that I conesidered in my analysia for
navigability.

o. Okay. And if there waes a road adjacent to
the river, did that indieate to you that the river was
nekt navigable?

A I'll say again, it was one of the factors
that I eonsidered. It wae not the only factor.

Q. For that facrar, if it was in existence, did
you consider that making the river nonnavigable?

A. Neonnavigable.

I didn't consider the presence of a road to
indicate that a river was nonnavigable. Ae I just
said, I used the presence of a road --

Q That's good. You don't have to say what you
Just said.

MR. HOOD: Excuse me, Mr. Chairman. He
was in the middle of his answer, and once again, this
is inappropriate. He wae explaining exackly what
Mr. Helm was asking him, and I'm bired of him
interrupting the witness.

CHAIRMAN NOBLE: Thank you, Mr. Hood,

And, Mr. Burtell, please try to answer
the questions.

Bnd, Mr. Helm, please try te allow the
witness te complete the answers.
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Q. I don't remember who it was with or whether
it was your opening festimony or not. I just say I
recall you testifying about that.
A Ckay. Yes.
Q. And the reason I ask that queetion is, did
the fact that there werxe roads adjacent to or going in

the game direction as the Verde River affect your

determination of whether the Verde Riwer was navigzble?

A It was one fackteor that I considered.
Q. Ckay. And how did you consider the factor?
AL I considered the factor that the presence of

a road and the difficulty back then in constructing and

maintaining a road indicaked that there was a need for

transportation.

Q- On the river, or on a river if it could be
used?

A. That. there was a need fox transpoxtation in

the region.

[v Qkay. dJust generally in the region?
A, Corxect.
a. So it didn't play any part 1in your

determination of whether the river was navigable or
not?

A This ie, I guess, what's frustrating me,
Mr. Helm. I just answered that it was one of the

COASH & COASH, INC.
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BY MR. HELM:

Q. Now, you testified that you conaidered the
rivexr on a segment-by-edegment basis?

A. T did

Q. And I believe you sald the segments you chose
were the cld State segmenks?

A. Yes.

[« The first set they had?

A. ¥es.

Q. Did you assess the river omn any other segment

baeig; i.e., did you lock at it to see if there were --
I mean you weren't stuck with the five segments that

the State used; you could have assessed the river under
any kind of segmentation you wanted tc that weuld have

f£it within PPL, right?

A That's correck.

Q Did you do that?

A. I explained in my report what I did.

Q If I understood your reporkt correctly, you

said you used the State's =ssgments?

AL Can I refer to what I said in my repork?
Q. Sure.
A, Paragraph 17 on Pags 3 of my report is

responsive, I believe, to your gquestion.
Q. Ag I read that, your answer to my question
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would he, no, I did not de any other assessment of
posaible segmenta of the Verdes River for navigation
purposes?

AL I was comfortable with the segmentation that

the State Land Deparktment had originally done.

Q. Was my description correct?
A Yes.
Q. Is there a significant variance in the

physical condition of the Verde River over its entire
length?

A. What do you mean by a -- I'm garry, a
considerable whak?

Q. Is there a signlficant variance in the
physical conditions of the Verde River over its length?
A. There are certainly differences acroes ite

length, sure.

Q. How long do you think a leagth needs to be to
constitute 2 segment, as that terminology ls used by
FPL?

Al Yeah, I don't think there's any specific
length. It'es, again, driven by -- I would refer the
Commissicn and you back to the factors that PPL Montana
laid out ko describe varying conditiens of a river thak
would cause segmentation. And as I read PPL Meontana,
there is no specific length. It's driven by the
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ancounter.

But, again, no, I have not been to every
riffle and every rapid cm the Verde River.

[+ And im it fair to say that your expertiss in
boating ia not such that it would allow you to evaluate
the boatability of a rapid on the Verde River?

A I think that the boatability of the Vezrde
River or any ather river with respect to rapids, there
is some transference; that ia, that's why thia
international rating scale was developed, deviaed;
that it's not perfect, and I certainly have never
classed a river, but it'e an attempt to make an
apples-to-apples comparisen, where yvou can go to one
river where they say it’'s a Clags II, and in a boater's
mind, a Class II somewhare elee shouldn't be loaking
like a Class V or VI.

80 it's an imperfect scale in scilence, but it
does allow a boater, perhaps, doing to a rivexr that he

hasn't been to yet bo know what te prepare for,

Q. Ckay. Now let's answer my question.
AL Ckay.
Q. My question was that your expertise is such

that you cannot assass the boatahility, the
boatability, of a rapid?
A I would disagree with that.
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physical conditions.
o. Ec foxr the segments that the Stake selecked,

you accepted the change in the physical condition of
aach of their segmenta to be sufficient?

A. For the purposes of our mavigability
determination, as I indicate, I didn't see any reason
why that wouldn®t be a useful segmentaticn for the
purposee here before the Commission.

Q. This i1s 2 tough gquestion for me to ask you.

You did not evaluate personally, by golng on
zite, any of the rapide or riffles of the Vexrde River
for purposes of determining whekther they would redquire
a portage, true?

A True.

Q. Have you seen every rapid or riffle on the
Verde, aither in a picture or I guess youn went there
for seven daye or something like thak?

A. I'we certainly -- in Mr. Williams' book, he
hag picrures of many, but certainly not zll. So his
book I think is in many ways valuable; onre being that
one gets a good spectrum of the types of rapids one
would encounter, and I think he was pretty liberal with
his use of photographs, so that someone who wae not
familiar ceuld gek a sense oFf what it’s going to ke
like te -- what type of rapida you're going to
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G- Olkay You think you hawve encugh expertise te
go out and classify rapids a5 to their boatabhility on
the Verde River?
A Again, you asked me iE I would understand --
I'm just trying bte follew your guestien. T£ I could
assess the boatability.

If I was given an indication that somebody
elee had clapsified a river as a Claee III, I would
read the definition of a Class III and then try te
understand, well, ckay, based cn those conditions —-
I'm sorry, I must not be understanding your questiom.

Q. You're absolutely right.

I just either want to know that you c¢laim
that you can claseify rapids because you're an expert
in bwating --

Al oh_
Q. -- or you would say, no, I'm not; I've got Eo
go look up somebody else's cleseifications?
AL 8orry for any misunderstanding, Mr. Helm.
I would never ever claim to have the abilikby

Ec go cut and say that a rapid ia a Clasa II+ versua a

III-. HNo, that is not my expertise.
Q. Ckay. Thaunk you.
A I relied on Mr. Williams.
Q. Okay. &And have you heard, from the
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Eeatifying that's gone on here from other boaters and
thinga 1like that, that pecple who claeasify rivers can
come up with different classlficatione For the same
rapid; one guy thinks it's a II and the other quy says,
no, it's a III?

A I don't know if we were given any examples of
a rapid on the Verde where there was that argument If

we're talking on the Verde or just in general?

Q. Just in general.
A. In general, without question, yeah.
Q. And now with respect to the Verde, did you do

any inveskigation to determine Mr Williams' expertise
in claessification of rapids?

A. Based on hig boating experience, I judge that
he would have that expertise. And one thing I was able
te do, Mx. Helm, is a cross-check, if you will; is that
independent of the Williams book, I believe it was the
Forest Service ISDA had iks own rapids listed for the
sedments below Beasley Flats, what I refer to the State
Land Department earlier Sagments 3 and 4

and so I compared what the State Land -- or
what the USDA, their claseifications for 3 and 4 to
Mr. Williams, and found them ko he generally
consistent.

Q. Okay. BAnd 8o I would take it te be then that
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list. It cansed less flow because there's irrigation
divereions, for an example

A. Yes, and what I did, Mr. Helm, is my focua
was, when I reconstructed the flowa, would be tho=e
cultural changes that occurred between -- and I think
Mr. Slade corrected me. I should have eaid 1913 to
1940. So I lacked at culitural effects between that
period when I reconetructed flows, and the othexr
cultural depleticns that I considered was the pericd

prior to thakt, to puk my histeric accounts inko

conkext .

o. Refexring you to Paragraph 6 of your
declaration.

AL 62

Q. Uh-huh.

AL Qkay.

Q. And it’s a aimple guestion. Is that all you
did to prepare your declaration? )

A. The last sentence, the placeholder, came
true, if you will, "IF additicnal information becames
avallable, I reserve the right to revise or
supplement . ¥

Certainly a lot of additional information did
become available.

Q. Give me a list of iE.
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you claim tc have enough expertise in boating to be
able to judge Mr. Williams' abilitie= as a boater?

- I did not -- I didn't state thakt, noxr do I

agree with that_

Q. Ckay. 8o you den't think you would have that
experties?
A The expertise or -- what I was trying to

respond to your question ie, as a check, I looked at an
independent source of scmeone who claesified rapids and
feund that that classification iz gimilar to

Mr. Williams', which provided me further confidence

that Mr. Williama' classification was a good one.

Q. I understand that you wade a cross-check.
A, okay.
Q. Bubk I'm just trying to find out whether you

think that you have that expertiee to make that

judgment?
A, The judgment of the cross-check ox the
Jjudgment --
Q. No, of Mr. Williams' boating ability.
A, If T have that

I gueee I would eay no.
Q. Could you £ell me what you did to evaluate
what changes moderm civilizaticn has made on the Verde
River? BAnd I'm just looking for kind of a laundry

COASH & COASH, INC.
www . coashandcoash . com

602-258-1440
Phoenix, AZ

VERDE RIVER VOLUME 15 04/02/2015 2300

A, It would be Dr. Muasebbexr's repoxt was
certainly released =ince that time, Mr. Hjalmarson's
reporta were submitted after the submisgsion of mine,
numerous supplemental evidence submitted by the State
Land Deparkment, I think primarily, Freeport submitted
additienal, SRE did.

I gueas I could summarize ibt. You asked forx
a list, but I would say any and all documents that have
since been entered into the record since I prepared my
repeort, I had an coppoxrtunity to view thase, And as we
saw in some of the presentation, data was being
literally presented to us akt the day of testimony and
hearing people's conversation, ao I had the opportunity
since this time to enjoy all thie testimony, ek cetera.

Q. Sure. What I take from that is this
additional work somehow changes the work that you
presented in your declaration?

A. No, I didn't =tate that.

Q. Well, then what you're telling me is the work
Ehat's in your declaration is unchanged even though
therel's been additlonal evidence presented?

A The conclusions that I draw in my
declaration, based on the data that I had at the kime,
would not change, with one exception I would say, and
that would be I didn't evaluate -- and I testified ko
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this yesterday, and I believe you were here, I
testified yesterday that I didn't hawve the benefit of
Dr. Mussetbter's report. I understood that he was going
to evaluate the river with a focus certainly on Che
braiding iasue, and I said yesterday, and I'll say here
today, if I were te go to the section of my repork
where I list matural impediments to navigation, I would
add a fourth, and that would be braiding.

Q and that braiding is nok on the entire river,
according to Dr. Musaetter?

A. As I understand, it was predominantly in the
State Land Department's prior Seamenks 4 and 5, ag well
as, I believe, some evidence in Segment 2, I think.

Q. Whatever he gays is whabt you would say? Youn
don't disagree with Dr. Mussetter?

A. I read hise report. I heard his testimony. I
heard his eress-examination. 3nd I think he provides
the Commission strong evidence that braiding was a
factor in those areas that should be cconsidered in a
navigability detémination.

a. S0 I guess doing back to my question
regarding is this all you did to prepare your report as
it exista in Section &, the answer is, yes, this is all
I did, because you're not going to change your
repork --
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Q. Some time with Mr. Pearthree and --
A I would say that's a rough approximation,
o Okay. Did you, at any time when you were

preparing your declaration, specifically go te any part
of the Verde River to werify any of the information
that you wers using?

AL I went to the river hy Flying over it in
Google Earth, if you will. But in terma of on the
ground, boots on the ground, if you will, no.

Q. You're famiillar with the Day trip or trips,
depending on your belief system, corxect?

A Are we talking about the --

Q. The tripe the Day brothers took down the

Verde and ultimately to Yuma.

A. I'm familiar with the one newspaper article.

Q. Yeah.

A Yesg

Q. Thak's 211 I'm referring to.

A. Yas.

q. They were trapping, according to the article,
correct?

A Let me confirm that, but I helieve you're
correct.

Yas.
Q. Okay. Does trapping f£it your definition of a
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A, Correct
Q. -- a5 a result of the othar evidence?
A. Correck.
Q. In Paragraph 17 of your report, the

Footnote (b}, ean yon identify for me the maps that
used?
A. I would -- I can't do it here, but I could

cerkainly provide those to you or the Commission.

Q. They're not part of the record as we sit
here?
A. A8 I indicate, historic and current USGS

topographic maps, those are publidc record maps. But
you want to know the specific conea that I used. I
could generally describe it to you, but I found that
when I do that, I upset you. 8o I'm not sure how to
respond to you.

Q. Okay. My last questien was they're not part
of the recard at this poink?

AL At this stage, no.

Q. Thank you.

My xecollection is that you, and you can
correct me if I'm wrong, had about seven days at
varying times you were out on the Verde River in the
course of your work as a hydrologist in Arizona?

A I would say thalk's —-
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commetrcial enterprise as the Day brothers were deing

if?
A Az a commercial enterprise.
I believe it would be, yes.
Q. And if they did it five times, and we don't

know that, but 1f you believe the Day brothers, that
they did, weuld that weet your cother test; that it was
enough of a repetitive nature to qualify?

Al I think that by itself, no, because what
evidence we do have of thelr one trip does not, in my
wind, support the fact that the river was being used
for a highway for commerce. So I would need wmore
informatien ragarding that trip and if, in fack, any of
the previous krips occurred.

Q. Did you read the books that have been cited
in the record here on trapping?

a And what booka are those?

Q. I would have to go look them up, but they're

in the record.

A. Submitted by the --
Q. By the waricus parties.
A By the various parties

I didn't review, maybe, if there's cne that
got submitted five or tem years ago. But the more
recenk State Land Department documente I tried to scan
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through as much as I could. Many times i.t was tight
before heaxlng, sc... ’ ' .

Q. Do you recall one of them deseribing the
process that a trapper goes through after he gets
himeelf a beaver?

AL I don't recall Ehkat.

Q. Okay. Well, take my word for ik, if you
would, that they describe a eituation where it takes
approximately 12 hours to skin the beaver and etrstch

it ouk on the hoop so that it will dry so that iE can

be transported by the trapper, okay?

AL I--
Q. You can just --
A, Under your hypothetical, fine. I mean I

haven't read it, sa...

Q. If you assume that hypothetical --
A, If you assume that, okay.
Q. 211 right. Does the length of time that they

took Eo get dowm the Verde and the Salt and the Gila ko
Yuma come more into being reasonable?

A Well, I guess then the questicn iz, iz I
wonld have a hard time thinking it would take 12 hours
to skin a beaver. I certainly would agree that it
might take that many hours to dry it. BAnd then I quees
the question is, well, why couldn't they dry it in the
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A. No, you asked we abouk if I read all those

books aboutb trapping and what they did, and I told you
I didn't.
Q. Ckay. So you don't know that either
So your opinion on the Day brothera taking
200 days to get to Yuma is simply based on the fact
that that's too long a kime to travel that digtance if
you're not doing trapping?

A The question that comes to my mind ia, if
you're going to use that account and they'vze averaging
1.7 miles per day, it then calls inteo guestion whethexr
or not the river was being used for a highway for
commerce. And that's all I think that article then can
tell us, is that they were using the river; buk was it
then as a highway for commerce. And I will leave it to
the Commisgion to read that account and draw their own
conclusions.

Q. If the Commissicn determines that ik's
reasonable to take that pericd of time if yeou're
trapping and taking skins toc market in Yuma, then ikt
qualifies in your pantheon of this is an economic use
of the river?

A, So are you saying if the Commission says that
Ehat is, it is heing used as & highway for commerce?

Q. Yeah. HNo, if they dekermine that thak's a
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boat after they‘ve skinned it?
Q. I den’t have any ldea. You would have bto ask

the guy that wrote the book. I mean I can dig it ouk
ever lunch, if you want.

A, Put you just asked me to acecept your
hypothesia. So I don't -—-

0. Well, but I'm saying if that hypothesis is
trie, you want to guestion the hypotheesis. You don't
want ko accept wy hypothesis. I'm saying accept my
hypotheeis. If that's the case, would it put into
context the reason that it reok the Day brothers
200 days to get to Yuma, because they were successfully
trapping beaver aloeng the way?

A. I don’t believe that we know.

Q. And do we know or do you knew how the Day
brothere went about conducting their trapping?

Al Bey, if we did, we wouldn't be having all

these guestions.

Q. S0 the answer is, no, you don't know?
A, No.
0. Do you know how trappers in general who were

trapping on a river went about dodlng thelr business?

A. I think you just aaked mes thakt.
0. Fo, I asked you z2bout the Day brothers. Now
I'm just --
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reasonable period of time te trap and go ko Yuma, ik
would gualify under your --

AL I would think thak, as we've diascnssed
Ehroughout these proceedings, Mr. Helm, that would be
yet another thing that the Commlssion would want to
coneider and take inte account,

Q. Juet as an example, can vou explain for me
how your perception of the difference a modern
flat-bottom boat would be from one that was in use in
Arizona in 1912? What's the difference zbout it?

A A modexrn flat-bottom boat now.

Can you give me an example of a modern

flat-bottom boat now that I could draw that comparison

to.
o. You mean the name of one?
A. Mo, no, = sbkyle of boat.
Q. A rowboabt.
AL A rowboat, okay.
Q. A boat that's 15 feet long, you propel it

with oars, it's made out of wood.
A. I used one as a ¥id, Mr. Helm.
All right, so you're asking me what a rowboat
might look like teday versus a rowboat in the past?
Q- What's the difference?
AL & rowbozt I used, at least as a kid growing

COASH & COASH, INC.
wuw . coashandcoash.com

602-256-1440
FPhoenix, Az




ion

il

12

13

14

15

la

17

1B

is

20

21

22

23

24

25

10

11

12

13

14

15

la

17

18

13

20

21

22

23

24

25

VERDE RIVER VOLIME 15 0¢/02/2015 33209
up back Rask, wae aiumimm, and I hit a lot of rocks
with it, now that I‘think about it.

A rawboat in the past, cextainly at Arizona
statehcod, finding an aluminum rowboab back then
probably would have been pretty rare, sc it would hawve
been a wooden rowboabk. So the materials would have
been different Likely, the boat would hawve been a lot
heavier, may or may not have been as forgiving iF you
run dinto that roek that I had a tendency of doing.

] You changed my 1llustration. I said a modern
wooden boat versus --

A. Oh, I'm gorry. I don't -- I must have
misheard wou.

Q. ¥You jumped right to your experience wikth the
aluminum boat. I understand that.

Al Okay

0. 50 mow let'a talk about the differesnces
between a wooden boat today with a set of oars on it
and a woonden boab with a set of oares in 1212. Tell me
what's different.

A. Certainly you could have a -- you could have
Mr. Dimock build you a wooden rowboat, I'm sure, today
fthat is identical ko a wooden rowbcat in the pask. So
if you want to floak a historic hoat today, it would be
identical to one in the past.
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Q. So your use of the term nmatural impediment in
Paragraph 20 ils just a reference to your Paragraph &
list of natural impediments, plus braiding?

A Yeah, I think that's what I just said.

Q. I just wank to make that cleax.

Okay. And, I‘m sorry, but you've never seen

a beaver dam on the Verde, right?

A, Oh, in fact, I did my homework assignment for

you, if you're interested.

0. Oh, I'm always interested irn your homework.

A. Well, you instructed me ta find those
photographs .

Q. Yeah.

A So I was able to.

Two things. First, im --

Q. First of all, but you've never physically
seen a beaver dam, right, on the Verde River?

A, On the Verde River, I believe I ktestified to
that yeaterday and said nao.

Q. Right, and so now let's go farward.

Al 2nd when you say seen, just so that we're all
clear, I have not been on the ground to see cne; but I
have aeen pirctures of Verdes --

Q. You've nevey heen wikhin a hundred yards of a
real live beaver dam on the Verde River?
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Buk I don't belisve modern rxowboats ave
typically being built of wood today You asked me ke

compare a modern boat --

Q. Wooden boat.

A Again, I'm not a boat expert.

Q. S0 you can't make that compariseon?

A. Certainly without neot having mare informatieon

about the boats.

Q. In Paragraph 20 of your reporkt, you use the
term natural impedimenta. Can you define for me what
you mean by natural impedimenta?

A. If you give me a second, Mr. Helm, to get to
my page.

Paragraph 20 or Page 207

Q. Paragraph 20.

A. Paragraph 20, ckay.

I refer the reader, I say in Paragraph 20, a
few mentences in, 'Natural impediments to
navigability,! and then I refer the reader to
Section 6.

And then when you go to Section &, that's my
discussion of natural impediments tc navigation where I
included beavey dams, rapids, shallow water, and as I
discussed with you briefly ago, I weuld add braiding as
a fourth.
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AL Rot on the ground, no.
Q. Okay. Let's see the plctures that you'xe
referring to.
A Okay Sa in USDA, a document that wes

discussed yesterday, thia is Freeport Exhibitb 40.
Mr. Hood I'm sure can provide you and the court. The
page numnber is Page 53 of that document.

ME. HOOD Rich, what'e the Freepoxb
number?

THE WITNESS: It is 40, four-zero

MR. HOOD: Freeport 40 ie a tab behind
X054 .

THE WITNESS: And Page 53 of that
document has a picture of a heaver lodge formed behind
a pool -- or in a pool formed behind a dam. So here it
is.

REY MR. HELM:

Q. What's the UVR?

A Excuse me?

Q. What's the UVR?

AL Upper Verde River.

o. Have you seen any other plctures beeides that
cne?

A. There are, actually, Mr. Helm. You kepi me

up a little bit last nighkt.
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[+ Sorry about thab

MR. HOOD: He'll gend you an invoice.
BY MR. HELM:

Q. I won't pay it, but he's more than welcome to
mail 1t to me.

A I reférenca -- in my text I reference an
article hy one Steve Ayers, who is a reporter that used
ko write for The Verde Independent. So this 18 the
article that he wrote discussing Walt Anderson's
students that surveyed the beaver dams in the upper
Verde, and he includes & picture of one of the dams in
his article,

I thought this was usaful. This article is
in my reference liet, but I didn't include the article.
T didn't include a hard copy of the article. So that
is available. That hasn't bheen intreduced into
evidence. There'a the heaver dam.

That's the article of which I cite in my
report, and I can give -- for the recoxd, on Page 23 of
my references, it's the Ayera 2010, and you can
crose-check, "Beaver Counkt: Study Shows Upper Jiiver
Has Healthy Population," Verde Independent, July 29ch.

Q. Would you agre=e on the firet photograph the
description does not describe a beaver dam blocking a
river?
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dam?
A. Based on this picture alone, no.
Q. Either direction, either uvpriver, downriver,
or across river?
AL Well, dams go acrose rivers, so...
Q But they have an upper width; in other words,

there's one side of 1t and another side and a width in
between?
AL Oh, certainly, yes.

Rased on this picture alone, I wouldn't try
to venture a guess as Eto how wide it is, either on the
upetream side or downstraam.

Q. Would you agree that there is water on both
sides of the dam?

A. Certainly.

Q. S8ince this ien't part of the record and I

don’'t knaw where thig is, cam I just borrow it for a

minuke?
Al This is --
o I just want to let them. We've been looking

at them, but the Commission hasn't had the joy.

A And, Mr. Helm, I found -- and I looked at
this previously, but I, again, didn't print it out at
the time; but I talk abouk, and I can direct the
Commigslon and the readers or the Commission and the
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A. It says, "Lodge in a pool formed by heaver
dam construction. " .

The reascn I believe it is blocking the Tiver

is the high flow inundating the trees in the channel.

Q- Bukb that's not a pool; that's a lodge, right®?
That's not a dam?

A It says & lodge in a pool formed by beaver

dam construction.

Q. That's the lodge they're talking abeout,
right?

A. I believe =a,

0. Okay That's not the dam that formed it,
correck?

A, Right .

o. Okay on thig picture, do you think thak you

could estimate the height af that dam?

A, Without going out there, I wouldn't venture a
guegs, other than just looklng at the picture, maybe, I
don't know, maybe 3 or 4 feet high

Q. Okay. And what da you think the width af it
locks like?

A, You know, unfortunately, Mr. Helm, this
picture ia taken at an angle where we can't see the
entire width of the channel, so. ..

Q. ¥ou're not able to estimate the width of the
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audience to a paragraph in my beaver discussion where I
talk about a professoxr at Prescott College, ome Walt
Anderson. And leb me get te the page. Wy Paragraph 56
an Page 13.

Q Gok it.

A He and his students, which was the subject of
which Steve Ayers wrote his article, did some mapping
cf beaver dams along the upper Verde. 2and, again, T
had seen this. Walt Anderson is very passionate about
the Verde River, and he has what's called Geolobo, The
Personal Website of Walt Anderson.

and I brought a copy of this, This post was
way back on Nowvember 4th, 2012, and it's entitled "wWhen
Verde Means Cold.” 2And it'y a geries of photographs,
wvery picturesque, I should add, of heaver -- or
sections of the upper Verde. 2nd I will show this ko
you, certainly, and let you lock. There's a pictuxe
entitled “Beaver Pond,® shawing fall colors.

And, again, anyone wanting to check, this
comzg off of hiz websike, Walt Anderson. Walt
Anderscn, college professor at Prescott, and he's in
their -- they have a natural resourcea group. A2And he
has a beaver pond showing fall colors. I don't know
where the dam i= in this picture.

0. Don*t know wherse the locabtien is either, do
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you?
A. No. BAll of these are in the upper Vexde.
Another beaver pond, bubk you can't see the
dam. And here ie a beaver dam with cattails thakt I'm
showing. There is the dam.
Q. Docs it leock like there's water flowing

behind those cattails?

A It looks like there's water on either side of
the dawm.

0. And it's flowing over the dam at ore point?

A. I wouldn't -- I den't think you can t=l1l from

the photo it's flowing cother than seeping
And then here is another picture set entitled

"Beaver Dam at Sunsekb,.”

Q. Appeare to have flow?

A, I don't know where you're referring to flow
Q. {(Indicated.)

A. Ho I zee ponded water above and water

belew, but I deon't see actually like a waterfall over
the dam.
Q. ¥You don't think those -- that section of the

picture shows a riffle caused by flow of the river?

A. I wouldn't interpret that, but if that's your
interpretation.
Q.- I juet want yours. You don't think thak's a
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Q. I don't think I asked you thiz. I apologize
if I did, but you can tell me.

Would you define for me the term meaningfully
as you use it in Paragraph 20 of your report, second to
last sentence; or last line, actvoally, not sentence.

A So the gentence saying "Modern, low draft
boats now in nse ares not meaningfully similar to
those..."

I would, once again, respond te that by
conmon dictlonary definition of the word meaningfully,
you know, not not uvnsimilar.

(=9 Okay. Tell me what your understand of the

common dictionary term meaningful means.
A. Meaningfully aimilar.
Meaningfully in this use, to m=, would h= --
maybe some synonyms would be substantially,

signifiecantly similar.

. Thak's how you interpret it?
A. That's my best guess.
Q. In Paragraph 2 of your report, you refer to

your time as an ADWR manager of adjudications?

Al Yasa.
Q. Can you tell me what your duties were kthere?
A At the height of that secticn, in terms of

ataff, I was wmaraging about 15 hydrologisks,
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riffle?
AL No. No.

S0, again, this is not entered into the
record, bhut prepared hy Walt Anderson, the college
professor who led the students on the uppexr Verde to
survey beaver dams.

Q. How many picturee actually of baaver dams are

there in here? One.

A. I-think it's the last two.
Q. Two?
AL Two pictures showing ponds that he's claiming

are formed behind the dams.

Q But not pictures of the dam?
AL Correckt.
Q. So your sum and subhstance of fawiliarity with

beaver dame 18 four pictures?

. "You asked me if I had seen any pickures.
Without aearching further, there was one other picture
I saw online zt the Wature Conservancy. I didn't print
it out. But they had a picture of a2 beaver dam
referring to the upper Verde. Where they were, I don't

know, Bo...

Q. S0 five pictures?
AL Add them all up, I believe that's, yeah, five
or so.
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geologists, waker resource speclaliste. I had socme GIS
analysts, folks that deo the mapa, ¢artography. And my
role was ko sexve aa techniecal advisor to the
adjudication court. 3And I'm not sure, and I don't want
to waste the Commission's time, but I'm assuming you're
Familiar wilth the stream adjudicatione in Arizona, a8
opposed to this adjudication, which is distinct.

[+ Were you, in that capaecity, one of the
boots-on-the-ground people, or were you the guy wha
supetvised the boots-on-the-grounds peaple?

A, Both

o, How much of your time was spent on the boots
on the ground?

A. It increased. Certainly, as any manager will
tell you, we all want tc spend more time in the field;
but as you are regponsgible for more people, you learn
ta delegate or try to learn ko delegate.

I would say, again, initially, you know,
maybe 10, 15 percent of the time doing some
field-related activity; buk that decreaeed quite a bit
as my responeibllities grew.

Q. On Page 1 of your report, in the footnote you
describe what you perceive the Arizona Court of Appeals
did in defining ordinary and natural flow conditions?

A I listed their definitions that I think they
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provide parenthetically behind the words ordinary and
naktural.

Q. okay. Would you agree with me thakt in terma

of the natural flow condition, the Court of Appeals

said it included floods and droughis?

Al Under natural?
[+ Uh-huh.
A. Again, T believe that they distinguish

between natural and crdinary and had definitions Eox
=ach, separate definitions.

C. I agree. And in the definition of natural,
did it aleo include floods and droughts?

Al Under their definition of natural, I'm not
familiar with them adding that under their definikicn

of natural.

Q. You heard the testimony of Mr. Randall,
right?

A, I did.

Q. Do you agree with his description of the

Verde up in that area where the Apache occupied the
Verde, in terms of it being meandering, cuicker ko go
off the river than it was to wander around cn the
river?

A. I would have to go back, and, again,
Mr. Helm, I'm trying to answer your questiecn, but it
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A, Okay. I don't recall.
Q. 2nd Paragraph 18 cof your --
A Sure.
Q. And you may have answered this the other day,

but T couldn't remember it. What are the two historic
accounte that youn maeintain are recreational?

A. Let me refer to my Table 1.

I would say that the Jerome businessmen trip
wonld come under that heading of recreaticnal and the
1883 account, the folks from Fort Mchbowell to Fhoenix,
the so-called jolly mariners. That gave me the
impression that thakt might be of a recreational nakure.
I did indicate the purpose was unknown, buib that
suggeated to me, baszed on the newspaper artlele, that
that might be recreational.

Q. And I can't recall. I think you testified
Ehat the State had come up with a couple of other boab
bErips since the ones that you examined in your report?

A, At least one, and then I think they had zome
other acocounts that firmed up the Jerome businessmen.
When I wrote this and locked ab the record, I state on
my Table 1, quote, unknown whether trip was actually
made. And the State Land Department team found scme
articlas that T rhink indicated they went down and
decided to abanden the trip So those were additional
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would help me, and I thirk Mr. Slade had the
transcripta. I would have to see what exactly you're
describing. What you just described --

Q. It was his -- go ahead.

A, -— I don't recall him saying it that way.

I'm not quite sure. T don'lt recall exactly how he said
it, so I don't want to agree to something where I'm not
locking ab the transcript, so...

0. I think he =aid that the reason the Apaches
didn't use the river was thak it was cuicker toc go
overland thah it wae to wind around through the river
te get from Point A to Point B. Do you recall that?

Al What I recall is him saying that they weren't
using the river, and to get from Point A to Peoint B,
that they would not use ~-- because they weren't using
the river, they would have tc crose over a mountain or
whatever. So I'm Sorry.

Q. You don't recall him saying they didn't --
one of the reasons they didn't use it was because it

was quicker ta go by land?

A. Again, if yen oould show that to me, that
would help.

Q. But you don't recall itk?

A I don't recall ik.

0. You can answer that yes or no, right?
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arcicles.
Buk as a new account --
Ub-huh.
A. -- there was a 19 —- poststatehood, but a

1917 account that I've written down here was an
additicnal one. And I have a folder, I think, with the
additional ones in ik.

Q. I just want vou -- just tell me what thak

account was in terms of it went from A to B,

A. Sure. I would have to refer to ik.
Q. Sure
A. Becauge ik, again, wasn't in wmy report, so...

THE WITNESS: Eddie, thig is wyour 121,
S0 I'm not sure what that -- this was your, I'm sure
I'm using the wrong phrase, but supplemental evidence
No. 121. So I'm sure --

CHAIRMAN NOBLE: Okay, we're going te
Eake a break for lunch now, and we'll figure thakt cuk
during Iunch. Lek's be back here ab 1:30, plezse.

{A lunch recess was taken from
12:29 p.m. to 1:32 p.m.)

CHATRMAN NOBLE: Mr. Mehnert, will you
call the xoll?

DIRECTOR MEHNERT: Commissioner Allen

COMMISSIONER ALLEN: Here.
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DIRECTOR MEHNERT: Commlssloner Hennees.

MR. BREEDLOUVE: He's walking in right

DIRECTOR MEHNERT: Commissioner Horbton.

COMMISSIONER HORTON: Here.

DIRECTOR MEHNERT: Chalrman Noble.

CHATRMAN NOBLE Here

DIRECTOR MEHNERT: Commissioner Henness.

CBAIRMAN NCBLE: Commissioner Henness,
are you here?

COMMISSIONER HENNESS: Present and
accounted for.

DIRECTCR MEHNERT: We have a gquorum.

BY MR. HELM:

Q. Mr. Burtell, Paragraph 29 in your report.
A Good atfternoon, Mr. Helm.

Q. Good afternoon.

A Paxagraph 29, I am thete.

0. Okay. Just want to isolate chat rhe

conciusions that you set out in these, in this
paragraph, are nct from your original work, but just
from woxrk from other people that you read?

A. No, I took what other people -- I taok
information from other people and used it in a way that
they did noct.
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dated February 27th, 1580. That's when the article was
written, and it's a phatograph, and I will read the
capkion. It saye, "Ship zhoy! Maybe. This boat was
built in the spring of 1517 for a Ltrip douwn the Verde
River by Frad Stevend and Jake Webber. The trip waeg to
be made in a pericd of high water follcwing the spring
flood. But the men couldn't make it past The Falle in
the Browm Springs area. Pictured are Stevens and hie
wife Jesaie. Webber was the lecal blackswmith. v

MR. BREEDLOVE: And just let me
intexrupt for a second. That's Exhibit X017, but it's
Tab ox Paxrkt 121.

CHATRMAN NOBLE: Whaktever makes you
happy, Fred.

MR. BREEDLOVE: It makes me really
happy, thank you.

THE WITNESS: Sorry, Mr. Helm.
Mz. Hernhrade wanted me to let sverybody know that was
the number.

BY MR. HELM:

Q. Okay. Paragraph 30, moving right along.
A, I'm there.
0. Okay. This ims what appears te bhe an account

of a guy named Lercux?
A Yes.
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. Right, but the information came from cther
people and not from your orlginal work?

b That's correct. Okay. Yes, that ie correct.
These are historie -- yed. BSimple answer, yes.

Mr. Helm, sorry to interrupt you. Did we

want to -- and I apologize if you were headed this way,
but whers I think we left off, Me. Hernbrode had

provided us the 3tate Land Department's numbex for that

boating account. Were you going to circle back around
to that?

Q. That's fine, you can do ahead and tell me.

A She had me write down the mamber. Ib's XO0L7.

I think we were off the record and she said, "Rich,
make sure to write that down.

Q. and what do we normally call that? It's the
boating account of who?

A You asked me if there was any baating
accounts that I didn't look at that were later entered
by the State Land Department.

Q. Right, and I mean we don't call it 121. I

mean what's the name of the quy?

A. That's what I just said, X017.

.Q. That's the exhibit. I want to know who went
boating?

A Ik is a pickture from The Verde Independent

E602-258-1440
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Q. 2nd in that paragraph Leroux describes the
Verde River as a fine large stream, in some cases rapid

and deep, in others apread ocut into wide lagoons.

And you, as I would understand it, concluded
that that description of the river is not enough to
hold it navigable?

A As in all of these accounts and other lines
of informatblon, I udged this ae another line of evidence
that I thought should be consildered.

Q. And what did it tell you that led you to
conclude that it was not navigable?

A, It did two thingd, in my cpinion The firgt
was, although I guese it would be somewhat obwioua,
that there were raplde back in his time of 1854 and
there are rapids now. But he alsc, again, déscribed
Ehese wide lagoons, which, based on current conditione,
are not pravalent in the area, but at his Eime they
were obviously precent enough for him to note ik.

Q. Did the fact that he was traveling by road
play any &ffect on your decigion nobt to use this to
support a determination af navigahility?

A, Back in 1854, since there weren't, as I
understand, settlers in the area, I'm euggesting, and I
say that, that this was probably an Indlan trail. Sc
I'm not guite sure where that trail went, sa.__.
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Q. I think 1t would be Paragraph 31, you setb ocut
a2 number of cguotatiens; do you see that?

A. I do.

Q. aAnd could you just go down each guotation and
tell us what in the gquotation indicakted to you thakt the

Verde waa not navigable as a reeult of the quotation?

AL Sure_. Ckay. The firset, en Page &, which
T -- should I read these or just read it to myself and
then Eell you what it -- how it --

Q. I've got it in front of me, and I'm sure the

Comnliesion hae the report, Bo unless you want to juat
take khe time bto read it, juet tell us.

A Okay. All right. Sec if the Commission will
give me a minuke or a second, I will read sach one and
tell you what effect it had on my view of the
navigabhility of the river.

The first ene, and this was an account neaxr
the confluence with Gap or Chasm Creek, which is
glightly below Beaeley Flats. The first account,

Mr. Helm, was a time when there was, guote, a fine
rushing ztream. I think thi=z goes to the guestlon of
the ability to safely boat in the area, where they say,
"We have struck the river in the canyon between the
upper and lower valleyes, and it will be difficult to
et ocub."
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statement that it was nonnavigable?
A. Certainly the factor aboukt access getting in

and out was something that I considered as one of many

facktors regarding navigability

Q. Cne of many factora that indiecated
nonnavigability?

A. Correck.

0. Go to B

A. Okay. This was between CGap or Chasm Cresk

and near Oak Cresk. So when you lock at a map of
Mr. allyn's route, he hit the Vexrde River and then went
upatream, enly to gircle and coms back. 8o in this
case he's worked his way upatream. And now let me read
thigz.
This account, what I tock away from,

Mr. Helm, was that very wviolent fleocda could go through
this area and put the river in a condition that would
be vneafe. So I considered that. Certainly I
understand that T'm zupposed to lock at the river not
in flood conditions, but it wae an cbservarion just how
riolent the floods could gekt.

Q. Sure, and it played some part in youxr
determinaiion that the river was not navigahle?

A. Yeah, this one, you know, again, with the
underatanding and the direction in Winkleman not ta
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Certainly the abllity along a navigable

stream for acceas in and out I think is of some

relevance.

Q. How did the Colorado get declared navigable
if ik was a requirement that vou be ea=zily gebting out
of the river?

A. What 'pDrl:icn of the Colorado River are you
referring to?

[« Through the canyons.

A. My understanding -- I'm not familiar with the
navigability determination of the Grand Canyon in
2Arizona. I do know that the Grand Canyon -- oxr I
should say the Colorade River in Utah through Cataxact
Canyon was deemed nonnavigable, and I've been in thab
area, and that is very difficult to get in and oukt.

Q. Okay 8o if T understand, what you're saying
ia, A, the fact that it was deep encugh water that it
waen't fordable, that it was 50 yards wide didn't play
any factor; but the factox that convinced you that made
it nomnavigable was thabt it went through a canyon?

A. Again, Mr. Helm, I didn't read that statement
and by itself was convinced that the river was
nonnavigable.

Q. But chat's whakt you tock away from it, from
that statement, that led you to conclude from that
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look at flood events, this one probably had leas.

Most rivers ln Arizona are going te have --
all rivers in Arizema will flood. This one in
particular, due to, I guess, the conatrictien in this
area, Jjust shows how violent and how high the waker can
gekt.

COMMISSIONER ALLEN: Mr. Chairman,
queektion.

CHATRMAN NOBLE: Bure.

COMMISSIONER ALLEN: The circumsktances
thaf we're dealing with here, Rich, as far as rainfall,
rTunoff is concerned, wam this not cne of the largest
floods thakt acktually occurred on the Colorado River atc
this particular time, 18647

THE WITHESS: I'm ncot familiar with
hietoric flocding on the Colorade River, so I don't
know If you have evidence of that and you're
cenfident that that waz a high flood year on the
Colorado, then that may or may not indicakte that the
watershed in the Verde River also would have been
running high. I dddn't look at ik, so...

COMMISSTONER ALLEN : Have you read any
of the Army reporte of people who were going through
the northern part of the state at tb_?Ls particular time
relative to the flooding that cccurred in those areas?
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THE WITHESS: No. Perhaps kthe closest I
could det to what I pukb in my report, but I den't knew
if T wenk far back, is the tree rings, tc gee whether
1869 waa a really high year based on tree ringse. Naow,
again, that would be more of an annual streamflow.

My Figure 7, at least, Commizsioner
Allen, if you lock at 1869 based on tree rings
reconetructing flows on the Verde River, 1864 -~ let's
see 1f I can do this with a piece of paper hexe.

It's a little hard to tell, based on my
graph, but 1864 wmay have either been a year when the
Verde, bazed on ktree rings, wae at a million acre-feet
for that year, which would be substantially above the,
roughly, 400,000, or it's the value right next to it.
I'm a little unclear. Which is more on the order of
about 700,000,

But it's prehably one of those two, and
both of those are subatantially abowve the 400,000,
which ig the median. So going from the Colorado new teo
the Verde, these annual data would support your
statement that it might have bheen a wet -- that might
have been a wet year, and that might have heen whak
they were eselng cubt there.

Does that answer your guestion?

COMMISSIONER ALLEN: Yes, that's fine.
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that the Rio Grande, as I understood, had besn
deemed by the -- or has been determined by the U.S.
Supreme Court to be nonnavigable. It sesmed of some
relevance that he was drawing a comparieon between a
nonnavigable stxeam, the Rio Grande, which he gaw in
December and January, when flows would be typically
low, to a Verde River which he was traveling through in
late February, early March, which is the typical high
flow season and perhaps, as Mr. Allen suggeskbs, an even
high flow year.

S0 he was saying that the Verde was similar
to, nearly as much water. So it provided to we 2
litkle bit of conktext of what the river loocked te =2
person at a vexry early time, and that person was

comparing it ko a river that was detbermined not to be

navigable.
Q. The next one, D?
AL D. Ae I indicakted, Judge Allyn is moving

upatream, so now he's up near Montezuma Castle, and it
looks like he reaches thal an February 29th. Let's see
what it says here.

My main point here, Mr. Helm, is this ia late
February now, which, agailn, 1s kind of the heart of the
higher flow snowmelk sgeason, and he says he croeces the
river. Doean't indicate any difficulties in that
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Thanks .
TEE WITHNESS: Mr. Helm.

BY MR. HELM:

0. Proceed .

A. Proceed, cokay 21l right. I think we were
on C.

Q. That's right.

A. Yes. Let me read this quickly.

Thia was of relevance to me in a coupls of
wayes. He draws a compariscn baeed on how much waker
vi=ibly he seesg in the Verde River in the 0ak Creek
arsa to whak he saw on the Rlo Grande.

2nd eon Page 7 of my report I have a footnote
where I had Pratt's book, and he had a diary and he wan
in the Rio Grande or along the Rio Grande betwasn
Santa Fe and Albuquerque in December and January,
December 18463 and January 1864, which is the
wintertime, prior to the snowmelt. And he was drawing
the comparison thac the Verde Riwver -- and I'll juat
read it.

"The general characteristics of the valley
are similar to those of the Rio Grande and there ix
nearly as much water in the river as there was in that
gtream when I first struck it coming from Santa Fe.!

So what was relevant Lo me, Mr. Helm, wae
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crossing. It hearkenesd back to accounts I've read all
the way back to Father Kino, when he weuld hit the
Colorado River and discuss at some lengbth ahant how he
was able to cross the river. Judge Allyn doesn't make
any comments about any difficulties in crossing. So it
abt least gave me an indication that where he crossed,
it wasn't difficult; nothing more, nothing less than
that .

Q. He wasn't on fook, was he?

A, I would have to loock at the account. I
believe he was on horsehack.

Oh, I'm dorry. On Paragraph 31, "traveled up
and then down the Verde by mule with a group of
civilians and troops."

Q. How tall is a mule?

A. How tall iz a mule. Well, the ones with four
lega are usually --

Q. That's the kind I'm talking ahout.

A Yeah. Let's see. I'm trying te think. You
wauld have ta lift your leg up, probably, Eo get up
over a mule, so I would say the back of the mule night
be up about this kall.

. Okay. 8o 4if I'm on top of 2 mule, how deep
would the water be before I couldn't ford the mule
riding ik.
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A, My guess would be, but I'm purely
speculating, is that they might not hawe wanted, just
due to the rocky nature, to try to ride a mule across.
They might want to walk it acress as that Che mule
doean't hit maybe a low spot and go tumbling and
everyone gebts washed downstream. But that'e pure
epeculation on my part.

Q. ¥Your assumpticn is that he got off the mule
and walked it across?

A. I think that's -- yes, that would be my
presumption, but It's pure speculation, Mr. Helwm.

MR. BREEDLOVE: For the record, vhen you
[ay --

THE WITNESS: O©Oh, yep, that's —-

MR. BREEDLOVE: -- that 2 wule is this
tall, the court reporter can't record whabt that means.

THE WITNESS: I violated every --

MR. BREEDLOVE: So maybe you could say
approximately.

CHATRMAN NOBLE: No, I think we're fine
without it. The U,S. Supreme Court can make its own
decision as to how tall a male 1s.

MR. HOOD: Here, here.

ME. BREEODLOVE: Just krying to help.

CHAIRMAN NOBLE: I understand, and I
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natural condition of the river?
Al I would not agree with that, insofar as when

he was thers, there was a ditch, bur it prohahly wasn't
being uaed in February to irrigate.

Q. And that's pure speculation on your part?

Al He was there in late February, and based on
my understanding of the irrigacion ssason up there,
that wonld have bheen too early.

Q. Okay. But you don't know? I mean what did
you do to determine that?

A, Again, just based on my diecussion with the
current irrigators in that area, that would bhe pretty
early for an irrigation season; but ik is my guess
based on that.

Q. And I take it thab you wouldn't aasume thakb
it was part of the irrigation system; that even if they
weren't irrigating, they had built the ditch, right?

A, Yes.

0. And so at that point in time they were either
ready to take the water cut of the river or they were
already taking 1t out?

A Certainly by 1864, the fact that there was a
ditch there, that was consistent with Hayden's having
1B64, in my Table 2, some 200 acree being irrigated at
that time.
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agree with you, but in the interest of time.
BY MR. HELM:

Q. Moving right along, E?

A Excuse me. South of Montezuma Caabtle, 3o now
Judqge Allyn hase made the turn, if you will, and he's
starting to work his way back down the Verde River. I
will read this qguickly.

In this case, Mr. Helm, a couple thinas were
of inkterest btc me. This is 1864, which is when Hayden
indicatee the first ixrwigation was ocourring in the
valley, and that was supperted by the fact that there
is an acequia, A-C-E-Q-U-I-A, the Spanish word for
irrigation ditch, canal.

Sc that was evidence to me that we have
evidence of somebody on the ground in 1864 indiecating
that there were diwversions begimning that far back.

S0 beyond that --

Q. That doesn't say anything about navigahility,
does it?

A. No. Bukt, again, I was trying to capture
conditione of the river in their natural and ocrdinazy
gtake, and this was evidence that there waz a cultural
diverpion in 1864 that I weuld need te consider.

[« ] From your perspective, at least in 1864
divereicns had commenced and we Were no longer in the
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Q. Go to F.
A Okay. You want Eo skip -- oh, I'm sorry,

yes, F. Okay.

He continues down the Verde River. Now he's
gone =all the way down to below the East Verde River, so
he's made some progress

Another indication in my mind, centrasting it
to a river like the Colorado, he says "We followed down
the stream three days, crossing and recrossing the
river "

This, again, speculation on my parkt,

Mr. Helm, but croseing and recrossing the river, he
doesn't indlcate that that was wikh great difficulty;
thalk herses were lost or things like that. He seema to
suggest that it wasn't a big deal. Speculation, buk,
again, I took that into account. Again, contrasting
that with the Colarade River, reached the Colorade
River. I deon't think someone would quickly say they
were crossing and recrossing the river, so...

a. Was your assumption on that statement the
same a2 the earlier one; that he got off his mnle and

walked it across each time?

A. That would be, I think, a reasonable guess.
Q. G.
A G. So mow you can -- by the title of thia,
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"mear present day Foxrt McDowell, " ha'a worked his way
all the way down now to near the confluence with the
Salt River. And this is simply, Mr. Helm, to indicate
that he had conktinued his way down and had xeached Fort
McDowell, So he didn't have anything else to zay abouk
the river between the Bast Verde confluence and Fort
McDowell. So this was juet a way of providing, by
March 11th, he was down there. 8o it provided me

bockends as to the period of time he wags on his brip.

Q. It didn't really tell you anything about
navigability?
AL The furthest one, perhaps, could squeeze

something ouk of this was that he got all the way down
to tEhat area withcout maklng further mention of the
river one way or the other. From a boating perspective
or -- o no.

Q Y¥ou go on now in 32 and you're talking about
Allyn's journey. And the question I would have that
thie one raises for me is, 1f we have a description
from scme person of the characteristice of a river, all
right, and just for purposes of ocur discussion let's
assume that they describe characteriatirs khat would
lead us to conclude it's navigable, all right, ik's
20 feet deep, it's, you know -- they're basically
describing the Missisgippi River or something, all
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again, my guess would be, is they would walk their
livestock or their horses across, bubt maybe they rode
them acroess; and that most of the time the river, in
his opinion, in that area you could do that. HNothing
noxe, nothing less.

Q. Did you, in the course of your etudy, do any
actual studies to determine how deep the Verde River
would be befare an averade human being could net ford

it if he was walking?

Al Based on --
Q. What the depth would be,
A. Sure, that's a fair questian,

Having done streamflow gaging over the years,
once the water starts to det to near waist level,
depending on the velocibty of flow, thinge can start
getting a little nerve-racking out there. You're deep
encugh aubmerged at thak level that, again, if you lose
your footing and the velocity is quickly enough, yeou
may find yourself in a pretty tough situation very
guickly.

COMMISSIONER HORTON: Mr. Chairman?

CHATRMAN NOBLE: Mr. Helm, would it he
all right if Mr. Horton asked a guestion?

MR. HELM: It certainly would.

COMMISSIONER HORTONW: Whar is a freshet?
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right.

And my gquestion is do they have to mtate it's
navigahle for you ko accept their dedcriptions thab

would make it navigable?

A ¥Ma. What struck me about this, Mr. Helm, was
thal he never mentions -- he never speculates at all
regarding -- bhe never speculates at all regarding the

use of boats. 2And so whether that makes it navigable
or not navigable, 1'll jusat say this ls yet another
piece of Information that I considered. He was =ilenkt
on the imsue, if you will, of use of the river for any
boating purposes,
Q. Okay. Going to 33, you have another
description; thle one from Captain Sanford, I kelieve?
A, Yee, that's correct; and as hefore, I'll read
this and then try to guickly summarize what it might
mean.
Simlilar, again, Mr. Helm, to some of Judge
Allyn's statements, the captain says "The Rie Verde, "
and this is in the Fort MclDowell area, "is generally
fordable, during the freshets it is unfordable; it i\
nevexr dry."
What this, also, ae a piece of information
that I considered, is that I tocck away from that that
most of the time the river could be forded. and,
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THE WITHNESS: As I understand, that'a an

alder term that we don't use much mers, but I believe a

freshet would be the high spring runaff period.

PY MR. HELM:

Q. Okay. So In terms of fordable, if I'm
walking, are we talking 2 and a half, 2 feet deep max?

A. Again, it would be twa variables to answer
your dquesticn, Mr. Helm; not just the depth of the
water, but the wvelocity.

Q. Sure.

A. The velocity ig what’s going to -- you know,
you can, with your armsg up, perhaps walk your way into
a pool and get yourself across; but if there's some
velocity associated with that, whether ibk's a horse or
2 human, yau can get knocked off your feet and on for a
ride, so...

Q. Wall, dincde you are the only one here that I
am aware of who has had experience aut thers in that,
about what's the max velceity before it knoecks you off
your feet?

A, Well, and, again, it's not just the velocity,
because if you have velocity thab's really high, but
iL's enly up te yvour anklee --

Q. Dut the depth in tco.

A, Okay. So if you'wve got both a high-velocity
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stream and a relatively deep stream, when you get
veloclties on the order of 3 feet per second, like I
said, it canp knock you off your feet.

Q. Okay. And how deep would the water be in
that case; 3 feet deep?

A. I think you just tcld me to assume that ik
was 3 feet deep.

Q. Ch, if that’s what you're answering, that's
fine. I didn't know whether you did or not.

Al Buk, again, you could be crossing a pool
vhich is wvery deep, 3, 4 feet deep, whers the
velocities are lower, and it might not knock you off
your feet, buk you might gek wet up to, you know...

Q. And for the most part, with these examples
Ehet you're giving us, where they talk ahout ferding or
that sort of stufif, we don't know the location, do we?

A in this gituation, no wmore epecific than,
quote, near present day Fort Mchowell.

0. In other worda, that could be quite a stretch
of river?

AL Could be.

Sorry to interrupt, Mr. Helm. There was in
this report, ar I should say Mr. 2llyn's memoirs, I
believe there was a map that may have been prepared by
the editor of Allyn's memoirs where there wae maps as
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to the expedition that was made by the military back in
1868, when they were trying to come up with a reuke teo
connect them between Camp McDowell and Camp Lincoln,
which is later Camp Verde. And a group of soldiexs

from Camp McDowell went up and they had horses, and my
understanding 1s, in trying to croes the river, the
horsee lost their footing, and, you know, I den't know

if they loset any horses, but it was difficult to get

ACrosE .
Q. How deep was the river; do you know?
A. T don't know.
Q. How fast was the Llaow?
A, Don't know that either.
Q. Was it at the time of the year when it was

heavy £lows?

Al It was January. January ie typlcally before
Ehe high flow season, bubt we don't know beyond that.

Q. What would you estimate, based on the
knowledge you have, would be a reasonable depth and
flow Ehat you could expect a rider on a horse to cross
Ehe Verde River?

A. Certainly if the flow was a couple feet oxr
leas and the velocity was, you know, 1 ox 2 feet pex
second, I don't know if that would he dekrimental Eto a
horse and a rider that would knock them off their feet,
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he follewed himaelf doum the river that prowide same
more specificity as to where he was.

I included quotes related to where he was
nea¥ or close to the riwver, but there would be,
perhaps, other landmarka that I didn't include hexe
that might get you a little ecloser to a parktieculax

area. And thakt's in my appendices.

Q Ckay How, have you ever crcesed a river on
a horse?

AL I have not had that pleasure, no.

Q Have you done any studles about how high the

water would be before a horse wouldn't want bo cross it
with a rider on it?

A. I will Jjust repeat again. The aame knocking
yn‘urself oEf your feet would apply to a horse ae it
would a pereon; that a horse |;JDU.ld have an eagier time
going through deeper water if the flow velocikies are
low vercsus high.

Q. 8o if I'm fording on a horse, I could
probably go acroes deeper water?

A. Not necessarily. Horses fall quite a bit,
from what I understand in reading some of these
accounts. I belicve —-

0. Which account said that?

Al Yes, the accoumt of the -- now we have bo gao
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but thak's pure speculation on my park.

Q. And for the most part, we don't have any
gpecifica on any of these kthings that you talk =2bout
where they're fording, whether they were fording an a
horse or walking?

A That's correct.

Q Okay In Footnote (<) on Page 7, I just
can't guikte figure ocut what thie has ko do with the
navigability of the Verds River. Are you trying to
compare the United States versus Rioc Grande Dam &
Irrigation Company to the Verde?

AL What I was trying ko do, Mr, Helm, ia in that
footnote I indicate that the Supreme Court decision
feound that the Rio Grande in New Mexico, quote, iz not
a atream over which, in ite ordinary and natural
conditlon, trade and travel can he conducted...its uee
for any purposes of transportation has been and is
exceptional, and only in times of temporary high water.

As I teetified bto probably about five minukes
ago, I thought I explained to you that Judge Pratt had
just the month prior crossed along -- or traveled along
the Rio Grande bhefore reaching the Verde, and he drew a
comparison betwesn the two.

Q. Eo you're using Judge Pratt's trip to
facilitate a comparison of the Rio Grande River to the
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Verdes River?
A. He was, in his mind, and I chould say in his

words, comparing the two as to their Flow.

Q. Okay. And did you use thdt fer your
determination?
A. I hate to socund like an old record here, botb

that seemed to ke of intereel, a comparieon of the
Verde River in 1864, when there was litkle, if any,
irrigakion accurring, and he's comparing it to a river
where he said had more flow that was later deemed to be
nonnavigable. 8o that seemsd like it might be of
interest to the Commidsion and it was of interest to
me,

ga. Gkay. Page B, rlght above the Governmant
Asgeegsments, B, do you ee= that; you have cne sentence,

"By the time this article waa written"?

A Yes. Now we're referring bto an artiecle in
1875 and -- yes.

Q. I just want to know where you get the 50 cfs
from.

A. Sure. That article was written, if you look

back on Page 7, the Presdcott newspaper, the Weekly
Journal-Miner, was wrikten in 1875. And if you go to
my Table 2, you can see I have acreage irrigated, and
1if you walk your way acrosse, my eabimate of stream
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at the difference in depth if you added another 50 cfs
cnto the atream; and in wy opinion, it just doesn't
change the depth of the waker to a point that it weuld
have substantially changed the depth and, in my mind,
have an effect on the navigability of the river.

Q. Paragraph 36, I believe, and you're talking
about, at the hattom, these surveys that were done on
the Verde ﬁiver and you're talking abouk they were not
meandered; do you see that?

A. I discuss that on Page 9, yes, but within —-
towards the end of that paragraph. ¥Now I'm flipping

Ehe page. TYe=s.

Q. You see that, that‘s all I started with.
A. Ckay. I was still back on Page B.
Q. Okay. And you stake that beth bhanks of the

Verde River were not meandered, right?

A. For those towmships.

Q. Thak's wh!il: I mean. That's just specifically
for those townships?

A. For the btownships I've listed, caorrect.

Q. Okay. And were there any townships where khe
Verde was meandered on both banks?

A. I was here for Mr. Littlefiesld's or
Dr. Littlefield's testimony, and I believe that there
were aome Eownships more in the southern part of the
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depletion at that time at 53, I belleve, cfe. And I
gaid 'an estimated 50 efs. "

Q. okay . So but where it came from ia it canme
from yaur work on Table 3 [gic]?

AL That's correck.

Q. And Paragraph 35, you esgtimate 500 acres; do
you see that?

A Similaxr exerciee, Mr. Helm, where I tock the
date of the memorial, 1865, and telated that to
Table 2. And Table 2 ie a year-hy-year esstimate of
irrigated acreage. 8o simply did that comparizon.
Find 1885, work your way across, and, .

Q Okay. Again, at 36 you're talking about the
General Land Office cadaskral surveys, and you state

that they are before significant depletione. 3nd I

would just like to know your definitien of significant
ag you use it in that table cor paraaraph.
A. Yeah, sure. What I did, Mr. RBelm, was I

could do ko Table 2, compare the year that the survey

was done to the amount of irrigation and assaciated
depletion estimates for that year and then look at the
amount of cubic feet per decond; and thesea, in my
cpinlon, are high estimates af depletions., And based
on the rating curves that I prepared and presented in
Ehe repoxt, scme of which are from Mr. Fuller, you lock
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varde whers both banks were meandered. Those aren't
included here.

Q. You have a sectiopn that starts, ie entitled
"Early transportation needs" in your repart?

AL on Page 2, yes.

Q. Right. And juet for starters, what expertise
in assessing transportation neede of early settlers do
you bring to the table?

A. I have had the opportunity to read the
reports thak have been entered into evidence prinr‘ te
this time. I'm not, obviously, 2 civil engineer who
designs and builda roads; but I think I have enough of
a general education that I can read the accounte of

somebody building a road to understand whakt a road is.

Q. You would reccgnize a read if you saw ik?
A Yes, T think I would.
D. Bub you dan't elaim any expertise in

consbtructing that road?

AL Na. In fact, what I tried te do iz rely and
cite and enter into evidence folke, histeriane and
others, thab would have that expertise.

Q. And you don't claim any personal experkise in
selection of why the road ought ko go cne way or
anather?

A Certainly nok.
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Q. Am I right, just as kind of an aside, you
wrakbe all the histary portions of your report when it
starts dealing with histery, right; you didn't have a
historian flcating around?
A. No, I, obviocusly, as we discussed, I relied
on akher pecople's repoxts; bubk I did not have a
subcankracter or a colleague write any of theze
sections, no.

CHATRMAN NOBLE: Bxcuse me. Wae that
for any section er just the history section?

THE WITNESS: The only subcontractor I
uded was a GIS analyst that helped me determine river
miles and slopes, and that was -- I think you wexre
interested in whakt specific topeo maps I uasd. So I
have a subcontractor that does that work for me.

BY MR. HELM:

Q Who was that?

R Her nawe is Susan Skirvin.

Q. Okay. Does she have any degrees or anything?
A. Yes. She's actually a Ph.D. from the

Univerzity of Arizoma. 8he dot ber degkxee in, I
believe, the Land and Water Department down there, with
an emphasis on gecgraphic informaktion systems.

Q. Paragraph 41 you're discuseing or you. set out
a guoke about a Capkain John H. Coster?
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I would say on the arder of maybe 20 or

25 miles.
Q. Goding on to Paragraph 42, 1lEc6 is the date
you've got in thers when you're discusaing that Were

the Apaches atill in their warlike attitude, ox had
they become peaceful in 18667

A. I kelieve there was still a significant
Apache unrest at that cime

Q. and the road that pasaes through Wickenburg

that you talk in that section, rightz

A, I'm waiting for a question. Is that a
queakion?
Q. I'm agking you. There's a road that you talk

about that goes through Wickenburg, and my guesticn is
does Lhat go arcund the ar=a where the Apaches were
particularly active on the Verde River?

AL Well, obviously the road idg beyond the Verde
River. But as I undexstand, the territoxy of the
Apaches was quite broad, and I'm hav-ing 2 hard cime
remembering all these things in my mind; but during
Vincent Randall's testimony, I believe that the
Yavapai-Apache Nation put up a poster board that had an
approximate boundary or territory of the Apache that I
think went pretty broad. Whether it reached
Wickenburg, I would have ko see it agaln. But it
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A, Yes.
Q. And hig going to, is it, Frescokt, to assess
whether they could build a road?
AL I believe he had arrived in Prescott, and

then he was looking to eee if he could find a rouke to

the south, actually, from Prescott down to McDowell.

Q. Okay. And my question ta you is what does
that have to do with the navigability of the Verde
River?

A. What it demonstrated o me ig that the
military felt that there was a need for a highway for

commerce as early as 1866 conneckting the two militazy

hases.
Q. Well, it says from Prescott, doesn'k it?
A. Yeah, and Fort wWhipple is right next to —- is

in the town of Prescotk.

o Okay How far ig the Verde River from
Prescott as the erow flies?

A. Well, it depends on -- you could hit the

Verde in different directions. 8o are you talking the

closest?
Q. Close=ask, yeah
A. The closest, okay. I mean you could go ko

the headwaters. OQkay. I've got to refer to a map
here. It will be easgier on this map.
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certainly went wesb, so...
0. Do you recall the name of the river that

passes through Wickenburg?

A The Agua Fria.
Q. Hotb the Verde?
A. No.

2nd I am mistaken, and I'm embarraesed to say
iE, heing 2 hydrologist in the state. It's the
Hasgayampa. I knew it didn't sound right. The
Haesayampa goes through Wickenburg, not the Agua Fria.
The Agua Fria is wmorxre subparallel to I-1%. I
apolagize.

Q. Paragraph 46, you talk about a Captain
Sanford reporting that communicaticn bektween Camp
McDowell and Phoenix was by wagon?

AL Thakb!s correct.

n. 2nd from that, you conclude that the Verde

River was not navigable, correct?

A, What I ——
Q. One of the factore, I meant.
A I will rely on my words; that based on that

statement and the foregedlng discussion, the Verde River
was not conaidered a viahle meana of transportation
either abowve or below Camp McDowell.

Q. So to some degree, we don't know what, but to
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some degree, the fact that transportation in early

times was not by river, buk by road, you used ae at
leagt one Eacbtor to make a determimation that the Verde
River was not navigable?

A. I believe, Mr. Helm, that the presence and
the need for those roads showed a need for a highway
for commerce; and the fack that the rlver was not used
then, in my mind, suggests that it was nob determined
or was not considered nawvigazble by the people ab the
time. And I will let the Commission weigh whether that
iz of relevance. It was of relevance to me.

[= ] Well, this ia where I'm geoing. I mesan
certainly we will let the Commiesion weigh anything

they darn well feel like weilghing.

A. Sure.

Q. Buk in terme of what you weighed --

A Fes.

Q- -- you weighed the fact that transportatienm

was by road as indicating that Ehat meant the adjacent
river, for example, was not navigable?

A, In light of the early time period, Mr. Helm,
the clear need that the military saw to have
communication between their Forts and the fact that the
river was nob utilized by the military or we have no
evidence that it was, that, to me, was certainly a
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I'm not an attoxney, o I certainly didn't stuody that.
Q. But you didn't go -- alls I'm driving ak is

you didn't g0 ta Defenders and check your work againstc

Defendexrs?
A, That's correct.
o. In Paragraph 48, again --

MR. HFIM. 2And I'm going to let him
hammer me again.

CHATRMAN HOBLE: Tt's not that --

Mr. Helw, it's not that the Commission doesn't enjoy
the hammering. Tt's just that it takes time.

MR, HELM: I understand. But yon can
also understand I've got to have thils stuff in the
recoxd.

CHAIRMAN NCELE: Ckay
BY MR. HELM:

Q. Cnce again, you're talking about roads, and
vou indicate that had the Verde River been navigable,
much of the road that you're talking about that

paralleled it would not have been neceasary; do you see

Ehat?
A. I do.
a. 2nd so, again, this is a case whers the road

played a facter in your decision that the river was not
navigable?
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factor that I incloded in my analysis.

Q. Was that a yes?

CHAIRMAN NOBLE: Mr. Helm, if I wmay
suggest, every fime you ask him about that, he just
keeps hammering you a little mare.

MR. HELM: I understand.

CHAIRMAN NCBLE: Okay.

MR. HELM: Sometimes I like o be
hammered, theough.

BY MR. HELM:

Q. Uid you, as part of your studies for this
thing, ever read the Defendere of Wildlife case?

Al As I believe you might have asked me that at
the Gila hearing. If I did, it was a while age. My
focus in terms of court decisions was Winkleman and
PPL

o. Eo you did nat focus any of the decisions
that you made in this matter on any of the holdings
that were eet out in the Defenders of Wildlife case?

A, Unless some of thosee, Mr. Helm, got
incorporated into the Winkleman; but, no, I didn't read
Winkleman by itself. Again, I focused on -- I'm sorry,
Nefenders by 1lteelf. I focused on Winkleman, I
Focused on PPL. To the degree thak some of the
findings of Defendexs worked their way inte Winkleman,
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CHATRMAN NOR While you're thinking

about that, Mr. Helm, I forgebt, M». Burtell; was there
fome caee that sgaid that you could not considex roads
as a factor in determining whether or not there was
navigability?

THE WITHESS: If there i8, I'm not awars
of it.

CHATRMAN NOBLE: Okay Thank you.

MR. HELM: You're welcome.
BY MR. HELM:

Q. To move this along a little guicker, you have

& number of theae quotes where yon're talking about
rivers throughoukb your report, ecorrect, and how roads
are near rivere and how roads are affected by rivers,

just as a general propesition?

AL When you say how raads are aEfected by
rivers --

Q. Well, sute.

A, -~ I don't underetand what that means.

Q. What I'm trying to do, I'll be wvery frank

with you, I'm trying to not have to let you kick me
every other time, but yet establish that you have a
number of places Iin there where you've talked ahout
roads in relationship to the Verde River and how it
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affected your decimion that it was nonnavigable.

A, That would be fair.

Q. Okay. 2nd inatead of going through each one
af them, you, I Eake it, would admit that if you set ik
out in your report, then you uased that as a facter in
your determination?

A. I certainly did.

Q. Okay. Moving on down to Paragraph 56, we're
in beaver dams. You have heard testimony here from
Mx. Fuller and others that beaver dams are not --

CHATRMAN NOHLE: Whoa, whoaz, whoa.
You're moving Eo ancther paragzaph?

’ MR. HELM: I even told you I was. Were
you asleep again?

CHAIRMAN NOBLE: Boy, I'll tell you, I
wags dang near asleep and George was going by, I got
distracted and I heard it out of the corner of my ear,
I, I saw. »anyway, it's time for a break.

{A recess was taken from 2:34 p.w. to
2:44 p.m.)

CHATRMAN NOBLE: Mr. Helm, please
procesd.

MR, HELM: Thank you, Chairman.

BY MR. HELM:
0. Mr. Burtell, I'm into beavers now, all righkt?
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A, But I'm not teetifying that I have crossed a
beaver dam in a cance and ik'm esasy.

Q. But you have a certain outleok based on your
employment?

A, Ackually, it was the State Land Department's,
I rthink it's their small boating criteria, that lists

beavers as a poasible chstacle for navigation Bo it?s

theirs.
Q. on small rivers?
A, I believe it would be an small It would be

on small. In my mind it could be on large as well.

Q. That report wae not éimad at any large body
of water, was it?

A. No, the seckien regarding beavers and
obatacles, it was with respect to beoating on rivers.

Q. on little rivere or streams, right, that'e
what that réporkt‘s abouk?

A That was the btitle of the report, but T
certalniy think that that would be an obstacle on a
large river too. It's wmy opinion. If the Commission
or you disagree with it, then that's your place; but
that's what I thought.

Q. Okay. You've hearzd Mr. Fuller state that he
has canoed acxyoss a bheaver dam, right?

AL Better than stating ik, it was in a video.
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CHATRMAN NOBLE: Now, walt a minute,

wait a minute. I cannot sleep because of this issue.

I want you to know that unless you're prepared to call

every beaver who ever lived cn the river or built a

dam, I don't know how far we're going to go on this

bzaver thing.
MR. HELM: We're not going very far.
CHAIRMAN NORLE: Okay.

BY MR. HELM:

o. I just want to ask you, with respect te thak,
you heard the testimony of the abeent Mr. Fuller and I
bellieve at least one or two other paddlexs that Lthey
did not consider heaver dams to be a real impediment te
their paddling up and down the stream. Do you recall
that kind of testimony?

A. The recreational boaters that you're
referring to said that, wyes.

Q. 211 right. &nd do you have any reason not to
believe them?

A, I think each one of them has a certain
opinien regarding thia case. So ko thes degree that
that may or may not have had an effect on how difficult
it might be, in thelr minds, tc croee a beaver dam, I
will let that ke thought sbout by Lhe Commission.

Q. Same issue you have, isn't it?

COASH & COASH, INC.
www , coashandcoash. com

602-25B-1440
Bhoenix, AZ

VERDE RIVER VOLUME 15 04/02/2015 3364
Q. Okay. 2nd you don't think he's lying about
thak?
A. It's not a guestion cf whether he was lying

about cressing. But I believe he characterized by
croseing one in an unloaded, moderm canoe, that I think
he wae trying to demonetrate, guote, look how easy this
ie; why would thie be any trouble for people in the
past .

And in my opinicn, I wouldn't commect the

dots that way.

[« Why would it be trouble to pecple in the
paAatk?
A. Mr. Fuller was out there on a recreational

kasis. In fact, the way the video, in wmy mewmecry, I
think he almost viewed it as a challenge and scmerhing
that was fun. I happened to get the sense that a
boater which has a boat loaded up with either people ox
supplies that came across a beaver dam every half a
mile or mile might not enjoy the recrearional benefits
of it the same way that Mr. Fuller would.

Q. Have you viewed a beawver dam on the Verde
River every half a mile?

A. There are certainly portions of it currently
and historically where that frequency apparently was
not undemmorn .
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Where were those portions?
A. I would have to go back te the tables again.

I'm in Table 3 of my repart. A Jexome
dentist, one Mr. Hawlkings, indicated in the 18603 "The
bottem of the Verde River was from one half to one mile
wide, and was covered with a dense foreet of trees,
with thick underbrush, which ir wae very difficult even
te geb through on foot, every half mile ar mile there
would be a beaver dam."

The next account by a Mx. Coues, an
ornithologist, indicated, and T'11 read towarde the
end, "Particularly upon the Rio Salado and
Ban Francisco/Verde River is it very abundant; and its
dams occur, in meme places, every few hundred vards."

Q. And from that you deneralized that the entire
river hasg beaver dams ever half a mile?

A. I didn't say that, Mr. Helm; you juat said
that.

Q. Is thare a beaver dam in exigtence or was
there a beaver dam in existence that yeu're aware cf
thatk's a mile and a half long? Do you believe that?

A I'm sorry, I misunderstand. A mile and a
half long?

Q. Yeah, I thought you juat aqueted that the one
fellew said that the beaver dam was a mile and a half
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your view of where the beaver dams are located?

A. Not at all
Q. Good encough.
Yeah, would you -- and if I have asked you

this, jJust tell me, and we can move on. Hawve you
defined what an impediment ie for me?

Al Yea, I did.

Q. Do you recognize a discrepancy in the amount
of rapids that are reported betw=en Mr. Williams'
report and Dr. Muesetter's report?

A. Dr. Mussettexr's xeport, I believe, and
Dr. Mussetter rtestified to thie, if my memory serves,
that his focus was mere on the lower Verde, from the
Beagley Flaks area down. He did have some discussion
oF the Camp Verde area.

Williame, a8 you might recall, and my table
dummarizes, Williams loaked at the river from its
headwaters all the way down co the mouth, and I've gotb
the number. BSome 20 or 40 rapids were in that uppex
region that Pr. Museetter didn't consider.

Q. S0 is it your testimony that in the regiongs
that they both considered, theres's no discrepancy
between the rapids Mr. Williams identifies wversus the
ones that Dr. Mussetber ldenktifies?

A T wonld have to go back and take a look at
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long. Dbid I misgucke thak?

A, I kelieve you're misunderstanding. The
quobe, and I'll read it again, and I apologize if I
midread it, "It was very diffieult ta sven get through
on foot, ewery half mile or mile there wonld he a
beaver dam.”

Q That's not the -- you mentioned a mile and a
half in one of your gquotes

A. Maybe we need to read the record back,
becauge if T dld, I misread.

Q. Then it's not there?

A. No. 2nd the other account I read, and I

believe I'm reading this, and this was the account by

Coues, “"and lts dams cccur, in some places, every few
hundred yarde." 8o thoese were the two accounts that T
read.

Q. We'll just check the recard

Did you hear the testimony of Dr. Mussetter

they couldn't find any beaver dams in Seaments 3, 4,

and 5?2
A. I don't recall him saying that, but I would,
again -- I'm learning that one should always look back

at the transoripts. o 1f that's what it says, that'a
what it says.
Q. and if that's what it saye, doee that affect
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all the cnes thak Dr. Mnssetker listed wersus

Mr. Williams. There might be a few discrepancies, but

I can't say whether there are or there are not. I
didn't do the exercise, so...

0. In Paragraph 59 you talk about "The increased
frequency and still larger rapide between Beasley Flat
and Horeeshoe Reservolr would have pased an even
greater iwpediment to navigation."

A Okay

Q. And you cite (h), a Footnote {(h), and Ehen
you make a reference in there te the photographs.

Is that your basis for your conclusion, those
photagraphs?

A, FNe, no. My basie for that is just what my
words said, "increased freguency and still larger.®
That was why I made that statement.

Q. What do you rely on for your conclusion thab
there are larger raplde between Beasley Flat and
Horseshoe Reservoir?

A. Again, if you go hack to my table, Mr. Helm,
Table 4, you'll see I actually lizt the number of
rapids and Williams' classification of those rapids,
and you'll see that within Segments 3 and 4 rapida of
classifications IT and IIT are common in those
segments; whereas in Segmenta 1 and 2 the rapids are
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Eypically Class I.
Q. S0 if we wanted to give a guick answer, you

could say I relied on the Williama reporkt, right?
A I zelied cn the Williams report.
Q Thank you.
Right above your Section VII on Streamflow

Reconstruction, the last sentence you're talking

about --
A. Can you give me a paragraph, please?
Q. Tt would be 63, I belisve Yeah

You state, the end of the sentence is "and

would net have been sulbable for boats customarily in

uge for commerce prior to statehood." Do you see that?
A. I do
Q. 1 assume that's a reference ko boaks

customarily used in Arizona?

A. Yes._

Q. Okay. Do you have anywhere in yeur repart a
list of what those boats are?

A T do not.

[« Do you have any reference teo any historical
documents that we could lock at thab would list the
boats customarily used in Arizona?

A I think the liet that the Special Master used
in the Utah case would he applicable in Arizona. Those
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A, 1913 through 1240.
Q. Through 1940.
A, And in a general way, then increased those

flews to account for an estimate of the amount of waker
that I determined was depleted from the river, that
wouldn't have quickly returned to the river, and then
added those depletions onto the flows that were
measured at the gages, and in my Table & then list
under 50th percentile flow and the 25kh percentile £low
what those reconstructed flows were.

Q. I= there any hydrolcogical texts that you ars
aware of that suggest that thiz methodology 13 a way to
make a determination of what the matural flow of the
river would bez

A Probably the closest I saw isn't neceesarily
a text, but would be the State of Oregon in the John
Day case. On their website, and that was supplemsntal
evidence, they had a list of medlan stream flowe for
thoee streams and then they had a column of -- and I'm
trying to remember their language, but it was an
attempt to reconstruct the flow absent any expected
irrigation diversions. And they used that a¥ a means
of, among other lines of evidence, to evaluate the John
Day River.

Q. Is that where you dgobt the idea from?
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were light draft hoats heing used on the rivers in

Utah. I think that list of boaks in all of the
testimony that the Utah Special Master went through, I
would list those boats, those light drzft boats; and

then, in addition, obvicusly the various btype of

watercraft, steamboate and others, used on the Colorade

River.
Q. Like the Edith?
A. When I say the Colorado, I wguld refer to the

gteamboats that were being used on the border with

California.
Q. The Edith wouldn't count?
A. No, because I don't helisve the Edith was

being used for commerce.

Q. Ckay. In €4 on the streamflow
reconstruction, youfre talking about —- Ehis is where
you start to do your accounting methedoleqgy, right?

AL That's correct.

Q. Would you describe for me specifically how
you did your acecounting methddnlogy?

A, Ckay, I will do thie again, #As I spent I
think a good portion of yesterday with Mr. Slade, I
topk sftreamflow records from a period of record that I
was discussed at lengtbh.

Q. Those are the ones from --
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AL I wouldn't say that I got the idea from that,
other than that is a similar approach that I used. I
got the idea having, you know, seen this ueed genexally
in other areas where, again, you're trying to estimate
how much water there is in a river and how much

potentially was affccted by man.

Q. S0 it's fair to say then, at least as you sit
here, no text comes to mind that you can point wme ko
that approves the methodology you applied?

A, Well, I will just say agaln, 1f 1t was good
for the State of Oregon and, I sghould really add, the
Bureau of Reclamation and in the White Bock analyais —-
the White Book analysis does a similar accounting
methadology where they took streamflow xecords and then
they add data back in. So I apologize, Mr. Helm I'm
getbing a lattle tired. But the White Book would be a
referspce that I would use ae & —- if you want an
example of samebody who has applied an accounting
procedure, that would be cne.

Q. Wae that the same accounting procedure that
vou applied?

A, Its methodology is generally the same They,
I believe, wexre -- they considered the riwver in a lesas
conservative way than I did.

0. So it was a different accounting methodology,
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at least to the extent of how they applied it?

A. No, again, it's the same basic premise of
taking streamflow records and adding water hack in; buk
I added a lot more water back in than they did.

o. When you add water back in, the net effect of

that is to reduce the water taken cut, right?

A. That's a nonsensical question to me.
a. Is my ascumpbtion right? You etart with -
A So could you please repeak that? I didn't

understand what you were saying.

Q. BSure.

When you add water back in, thak reduces the
amount of water that you show as being taken out?

AL You take out initially so much water for a
diversion, and in my accounting procedure, I then --
some of that water thabt was taken out, net all of it ie
permanently left from the river. Some comes back an

its own, if you will.

Q. Puk not all?

A. But not all of dt.

Q. So the nek, scmething stays out of the river?
A Let me eXplaln it to you this way, Mr. Helm:

Let's say that you divert a hundred cfs out of the
river, out of a hypothetical river, a hundred cfs geks
diverted ouk. My analysis and a lot of historic

COASH & COASH, INC. 602-258-1440
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Q Okay. A&nd that got back, what, by the corn
drying ocutb or the heans drying out, cor it was used, at
least part of it, far agriculture, right?

A It was being diverted from the river fox
agricultural purposes. The reason I beliesve my
estimate is conservative is, when you look at the
consumptive use af the crope, that is, how much water
that the crops need before they start to wither, based
on ~- and I believe I had extensaive discussion of this
while you were here. The amounkt of water being
diverted i= much greater than the amount of water that
the crops need.

So what I'm not adeounting for ie, of the
57 percent that I'm saying you need to put back in the
river, a goocd portion of that also warks its way back
to the river, but not directly through the runoff of
the irrigation ditches. It's getting back to the river
through seepage and baseflow bto the river.

And I indicate in my report that is an
important factor ae to why I believe my estimakte is
conservative, because I'm aseuming all of the
57 percent that doesn't directly rekuxn to the river is
cthetwlse lost. It either evaporates. It disappears.
But based on the amount of water that the crop needs,
that's just not the case.
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evidence indicated that of that hundred that left the
river, a fairly large portion directly cowmee back to
che river, and that's related to how the diversions and
how the ditch riders managed the ditches.

And what I mean by that is the ditches in the
Verde, with few exceptions, those ditches are running
all the Eime; that is, the water is being diverted out
of the river during the irrigation season all the time.
And then the farmers that are along the ditch open up
their floodgates -- or open up their headgates=, I
should say, and allow the water to divert onto thelr
fields. But not all of the water that they're
divertlng ouk ontc thelr fields completely dries up the
ditch, There's various ditches along -- or various
headgatea along the dibch.

50 the information that I got From Mr. Ross
indicated that on the order of 43 percent of the water
that got diverted out of the ditch directly returns to
the riwer, 8o that water that directly returned to the
river would have gotten picked up by the gages

Q. S0 57 percent didnft?

A, And that was the 57 that I put back into the
river, if you will, thar I was saying didn't quickly
return to the river on its own, that I needed to
reconsbruck.
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And that is what Mr. Hjalmarson did.

Mr, Hijalmarson was just worried about the amount of
water that would need to be diverted to meet the
consumpbive use of the crop, and that's a number that's
much smaller than mine. 2And when you run through the
math, that's when you find that the amount of water
that I ultimately am putting back into the river per
acre irrigated ie Four times greater than the amount of
wabter thak Mr, Hialmarson feels per acre neede to get
put back inta the river.

Q. If I understand what you're saying, what
you're saying ls there's 57 percent of the water that's
diverted that geoes back intc the stream by scme

methodology other than direct retuxn?

A. Ho, Mr. Helm.

Q. It comee from groundwater seepage, it comes
from --

A. Mr. Helm, I just said the 57 percent that

gete diverted out, I am =saying that that dcesn't come
hack into the river. 2nd that's why, when I
reconsebruck the flOW‘E‘ I have Lo kake that 57 perqent
and add it onto the stresmflow records to reconstruct
filows.
Q. That's what I'm talking about.
S0 iE I understand what you're saying, is
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that in your work you went through this exerciee to
figure out how much was diverted. Then you figured ocut
how much went directly back into the river as a result
of the diversiomn.

A Somes 43 percent.

Q. Righk.

And then the 57 percent yecu added back by

some methodology --

A An accounting methodology.
- to --
A To bring the river up to what it would have

been had you wouldn't have diverted anything.

Q. Right .

Why was thab procedure necesgary, as oppcsed
to just adding up the flow in the river?

A T don't know what you mean by adding up the
flow in the river.

Q. Well, it seems te me that you're trying ko
det to a point where you want to figure out what's the
natural flaw af the river, right?

A That's correct.

Q. And you're going through this whole nunbers
game. And is the reason that you're gaing through the
numbers gams because you don't know what the flow of
the river was prior to man starting to irrigate?
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A. The reconstruction thak I present in Table 5,
those reconstructed flows both are under crdinary
conditions and natural conditions. It is an abttempt te
look at hoth, and I fully undexrstand both are eeparate
factors that needed ko be considered.
0. That's Table 5? : -
A That is Table 5, yeah.
COMMISSTONER, ALLEN: Mr. Chairman.
CHATRMAN NOBLE: Yes
CCMMISSIONER ALLEN: I have a dquestion.
If you know the total amount of water
that waa extracted for each of the lrrigation ditches
and for the wells, assumedly, why did you need to go
through the zeconsbruction process? All you needed to
do was say this wmuch was taken cut, and so we're adding
it back in to the record.
THE WITHNESS: Again, Mr_ Allen, the
reason why all of the water that got diwerted ocut I
didn't put back in iz that I had evidence to indicate
that some 43 percent was already coming back in of the
percentage that got diverted.
COMMISSIONER ALLEN: Okay. So if wyou
had taken the 43 percent and utilized that figure --
THE WITNESS: It's Ehe 57 percent that
I'm pukting back in, that I'm saying would not
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AL Again, what I'm trying to do is reconstruct
the flowe based on gage data and estimates of diversion
records and moxre recenkt estimates of directk rekurna ta
Ehe river from those diversions.

Mr. Helm, I apologize, Commissioners, I
simply don't know how else ko -- I'm reaching a point
where I don't know how slsa Lo explain the same thing
over and over and over again. I'm kind of at a losas,
5O...

Q. I'm just verifying what you did, ¥ou know,
and I think I understand what you did, but --

A. Okay.

Q. I sympathize with you that you've had other
people ask you these guestions, but I have te do it
from my fashion tco.

CHATRMAN NOBLE: Are we going to Eind up
your portion of the testimony and give you a hook?
MR. HELM: T hope so.
CHATRMAN NOBLE: No, we're nobt.
MR. HELM: My wife will be crushed.
CHATRMAN NOELE I Jnow, I know.
BY MR HELM:

Q. The reconstruckion that you created, is that
a reconstruction of the natural flow versus the
ordinary flow?
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otherwise come back in on ite own.

COMMISSTIONER ALLEN: But if you lknow how
much was taken out in the very beginning, why would you
have to go through the reconatruction process?

THE WITNESS: Again, aa Hayden poinkted
oukt in detail, and I tried to describe for the upper
Gila, the amount thak they are diverting in the Verde
in bebtween 1914 and 1940 was on the oxder of about
3.4 cubic feet per second per hundred acre.

COMMISSTONER ALLEN: Right.

THE WITNESS: Then a draw comparison to
the consumptive use of the cropa —-

COMMISSIONER ALLEN: Right.

THE WITHESS: -- how much water the crop
neede. Mr. Hjalmarson used 3.15 acre-foot per acre.

COMMISSIONER ALLEN: Yeah

THE WITNESS: That is equivalent to
0.44 cubic feet per second pexr hundred acres. That is
cver four times less than the amommt that they're
diverting.

So you can't simply tlhen say, well,
they're diverting all of this water, and you bekbter put
all of what they're diverting back in, because bamed on
Ross's daka, 43 percent is already coming back in on
its own, because that'a watexr that got diverkted into
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the ditch that didn't get turned out through the
headgates onfa the fields,

COMMISSIONER ALLEN: Right. So, in
essence, the 43 percent that comes back intoc the river
immediately at the end of the ditch, that goes down and
it's diverred again by the next ditch downstream, and
then goes down and it's diverted again by the next
ditch downetream, so --

THE WITNESS: So ilt's puk back into the
river.

COMMISSIONER ALLEN: -- 2 compilation of
the total amount that's extracted by each ditch would
not then be a true accounting of what was in the river?

THE WITHESS: What was available in the
river, because that 43 PEI‘I:E]"H: ie coming back inkto the
river, which is then available, and is consistent with
even Mr. Lynch'e testimony that, yeah, there's = dam.
The watex gets diverted. In some casses there's almost
no water below the diversion. But then yeu go
downstream and all of a sudden there's water back in
there. &So that some of that diverted water is gstting
right back intc the stream.

What Rass pravided us ia a glimpse of
how much water is directly returned to the river at the
terminal end. It's what's referred to as terminal
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reconstructed. So the two columns that say
Reconatructed Mear Flews and the btwo columns that say
Reconstructed Mean Depths, rthat was wmy attempt,

Mr. Helm, teo loock at how the river waa in itz naktunral

condition.
Q. Okay. Where do I find the ordinary?
A. The ardinary then is the percentiles that I

looked at under the reconsbtrucked, and I picked Ewo
percentiles. The 50th percentile being the median and
the 25th percentile as being higher than the median,
where T was txying not to look at baesflow, which ie
what Mr. Hjalmarson did, which was 20 percenk, which is
much lower. That would be lawer flows, oOr very high
flows, flood flows, which would be something lesa Ehan
a 25th percentile.

8o I was attempting to capture a ‘porticn of
the record that wasn't either really low, drought, ox
really high, flood. So it's thoee percentiles thak
then provide the ordinary component of my
reconstruction.

Q. 2And what Iinformation, facks, studies do you
rely on that tell you that the 25 percent and the
50 percent represent, actually represent, the ordinary
condition of the Verde River?

A It was as I believe Mr. Fullexr had in his
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return flow, which I'm sure you're fawiliar with,
that's cowing back inte the river that, as you poinked
cut, is then available to be diverted downstream again.

You can't keep counting that again and
agaln or you would he double-counking. You would end
up with so much more water in the river than —-

COMMISSIONER ALLEN: No, no, I agres
with you completely.

THE WITHESS: okay. And I apologize to
all suffering through all thisg with me; that even
theugh it's a simple accounting procedure, yen have to
kind of get your head around water in a ditch and
returning, and so you have to kind of think about it
gpatially, as well as tewmporally, and itb's difficult.

I guees I'm just not doing a very good jch of
explaining 2t.

COMMISSIONER ALLEN: No, that's fine.
I'm good.

BY MR. HELM-:

Q. Now, with respect to Table 5 again we were
talking abouk, which or what of the information here do
you say is the natural flow informaticn that's
displayed in this table?

AL The natural flow is —-- again, the natural
would be absent diverdgions. That would be my
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report. He talks about the fact that averages, as
cpposed to wmedlans, would be an cverestimate becauves of
the influence of high £lood events.

Q. Olkay I just want te knew what ia your baais
for thode two percentages, the 25 and the 50?7 Whabt can

you point to and say, se=, Mr. Helm, those represent

the ordinary because...

A. And I just explained one of them to you.
Q. I didn't get it then, mo.
AL Again, Mr. Fuller used -- or made the

statement that average flaows were not necessarily
representative of ordinary conditions. So in his
reporkt, if you look at his report, he tabulates median
flows, S50th percentile flowa, as an indication in hig
report of what would be considered ordinary.

I, though, trying to be concervative and mot
get myself in trouble with folke like you, figured why
not even go a hik further and include flows even higher
than median, which is beyond what Mr. Fuller did, and
look at 25th percentile flows. 8So I did that.

[s But, I guess --

AL It was my prefessional judgment then te go
beyond Mr. Fuller'a 50th perceniile, which he used for
ordinary conditions, and I alse included, for the
benefit of the Commission, 25th percentiles.
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Q. I guesd my frustration is simply that ncokody
is giving me or you are not giving me a desecription of
what constitutes the ordinary flow of the Verdes River,
i.e., the flow of the Verde River unaffeckted by
drought, wmaffected by floods. It scems to me that's a
spread between X and ¥, 25 percent, 5 percent is £lood.
Down on the bottom end, 5 percent is drought, something
like that_. BAnd points to some specific evidence that
supporta that.

These are just your judgment calls or

Mr. Fuller'e judgment calls to the extent that you're
relying on those, right?

A. I usaed my profespional judgment and
Mr. PFuller used his professicnal judgment. He used his
professional judgment to indicate that avaerages he
didn'c consider were necesgarily representative of
ordinary. He then decided, hey, for the purposes of
providing evidence to the Commission, lekt's loock at
median flows, the 50th pexcentiles. That's what he
presenkts in his report

I attempkted then tc not only build on what he

did in hi§ judgment, and I'll let you question his
judgment, and be even more conservative than that and
choose a 25th percentile, which is, as you can see in
wmy reconstrucbted flowa, those are higher flows than the
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AL As I indicated to you before, Mr. Fuller and
all of the years and all of the studles that were done
relared te the State Land Department, for some xeascon,
and perhaps we could ask Mr. Fuller, he felt that the
S50cth percentile that he used in his reports for these
varicus rivere, he bealieved that those -- that
50 percent would be useful for the Commi=elcon toe look
at when he wrote cChose reports. So perhaps we counld
ask Mr. Fuller where he got his 50 percent.

a. I get that, all right. But what I'm looking
at is at you, and I'm trying to ask vou where you got
your 50 percent, and I'm trying to clarify that you
don't have any studies that support thak, other than
whaktever Mr. Fullex did, coxreck?

A I --

CHATRMAN NOELE: Ckay, we're moving on.
We're done with this issue.

THE WITNESS: Yeah.

MR. HELM: Okay. All right.
BY MR. HELM:

Q. On Paragraph B0 you say "My analysis showed
thak, absent enltural depletions," and I ju=st want to
kncw what your definition of cultural depleticn is?

A Those were the diversions that I attempted to
corraect for, that iz, add Lhe water back in, and those
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50th percentile. The 25th percentile is a Jjudgment
eall rhat I wade professionzlly as to what those highex
Flows weuld be as a representative range of ordinary.

The court didn't provide us a definition,
unless you can provide it, Mr. Helm, of what they meant
Ly ordinary.

A1l they pravided us hydroleogiets was absent
floods and abeent droughts and thak's all they provided
us. Unfortunately, we weren't provided anything more
than that,

Q. 2nd 21l I'm trying to get at, this ie your
judgment call. It is not based on any study that you
have conducted. Admittedly, your Judgment call as a
hydrologist; but it's not based on any study kthat
you've done. You haven't got any factse that you can
lay out to me that says, John, for the last 55 years
the flows down the Verde were the flood Flows took up
5 percent of the time and the reet of it was non-flood,
until we get to the other end, where S5 percent of the
time it was drought.

You didn't do any of those studiee. You
don't have any factual basis, other than your
professional judgment as a hydrologist?

A. I disagree.

Q. What have you gokb?
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were the irrigation depletions, with ome additiom,

Mr. Helm, and it's listed in my Table &; is that T
believe Phelps Dodge, the predecessor to Freepork,
according kLo records that were either in -- I belisve

it waa Hayden, that they were diverting some 9 cubic
feat per second for their mining facilities in the
Clarkdale area. GSe that is an exception of something
cther than an irrigation use, an irrigation cultural
depletion.

Q. Paragraph 82, in that paragraph, when you're
talkling about undepleted streanflow, is thakt a
reference to the Bureau of Reclamation 1952 repork?

A I think the second sentence says "“In 1852,
BOR published a repork."

Q. Well, actually, all I'm trying to find out
ig, 1g your discuesicn of that in thie, like im Lhe
next -- in that repork, "undepleted streamflew,® yadda
da yadda, the "depletions upstream," that's a reference
to that xeport?

A. T think the clear language of what T read
apeaks for itself.

Q. A yes or no would work.

A, Yer,

CHATRMAN NOBLE Well, Mr. Helm, vou
didn't need to ask the guestion either, because it says
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so in the report.
MR. HELM: All righk.
BY MR. HELM:
Q. On Paragraph 8B, are you aware of any court

casee that have approved a depth of less than 3 feet
for navigakbility?

A In the Utah caee, the depths of less than
3 feekt I believe was one fackor thak the Special Master
in that case used.

[« Yeah, I understand; but are you aware of any
athers? That wag my guestion.

A. I don'tk think you mentiloned the Utzah case.
You acked me if I had known of any ecases, so I Just

described ko you a caee.

[#] Any other?
A. I den't believe so.
Q. The rapids that you descrihe in Paragraph B9,

you talk about rapids being common aleng four of the
five segments?

A That's correct.

Q. and if T underatand ik, you hawve not on the
ground verlfied any of those rapids in terms of depth
of flow, how long they were, that sort of stuff?

A I relied cn the Williams report for that.

0. Ie ik alsc fair teo say that with respect to
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THE WITHESS: ESure.

COMMISSIONER ALLEN: Where,
specifically, is the Paulden gage located.

THE WITHESS: 'The Paulden gage is
located in Segment 1, which was -—-

COMMISSTONER ALLEN No, T understand
that, but where? Is it above Granite Creek or is ic
belew Cranite Creek or —-

THE WITNESS: ©h, it's -- Granite Creek
is actually above Sullivan. Tt's downstream of Granite
Creek.

CCMMISSIONER ALLEN How far?

THE WITNESS: I couldn't eay exactly,
but iE's dowmstream.

COMMISSICNER ALLEN: The reason I ask is
because there are massive eprings that eccur just in
the area around Granite Creek and below Granite Creek
where it enters inkto the Verde.

THE WITNESE: That's krue.

COMMISSTIONER ALLEN 8o --

THE WITNESS: If you could give me a
second, there ls a very useful figure that was in thia
USDA document that shows the relationship between the
springs and the gage. It wauld take me a liktle while
to dig it ocuk. But my memory, Commissioner Allen, is
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rapids or riffles, what have vou, you have not on the
ground, boots on the ground, verified any of the depths
of flows going across those rapida or riffles?

AL Boots on the ground, no. Other people’s
work, ves.

Q. What do you mean by obther people's work?
You've read other people's work, is that --

. The USDA, actually, in a report that we
entered inte evidence, ackually had cross-sectlons both
at the pool and the riffle in the wiciniky of the
Paulden gage. So you actually can get a view of that,

and Dr. Muesetber had a cross-dection, a
series of oross-sections, down along portions of the
lower Verde where you could see where vou go from pools
to riffles or rapids back to a pool.

Q. Qkay. Let's start with a riffle. Going
acrosa the river from one side to the other side, are
you aware of any study of the riffles on the Verde
River that determines the depth at the thalweg?

A This USDA document does show the deepest
point on that cross-sectlon of the riffle near Lthe
Paulden gage.

Q. one riffle?

A That was in that document.

COMMISSIONER ALLEN: Question.

602-258-1440
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that there are springs above and springs below Ehe
Paulden gage, butb there are definitely springs above i1t
that feed.

COMMISSIONER ALLEN- Now, doesn't the
Salt River Project aleo have a low flow gage in that
area?

THE WITNESS I'wm not aware of 1t, but
we have the luxury of Mr. McGinnis here and Jeff
Hellman, sc maybe those two could anawer your gquestion,

MR. MCGINNIS: I don't know. I think we
have cne up there, but I don't know how close it is ko
the Paulden gage

COMMISSIONER ALLEN; Yeah, it's my
understanding that that gage does exist, hut, again, I
den't know where ib's locaked.

Is it peoeeible to £ind out?

MR. MCGINNIS: We can find out.

COMMISSIONER ALLEN: Thank you,

MR. SLADE: Mr. Chairman, I believe
Mr. Hijalmarson included it in his report, the SRP gage.

COMMISSTOMER ALLEN: Okay.

BY MR. HELM:

Q. Rack where I was wandering arcund on the
thalwegs.
A Yea.
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Q. We have one crose-section that showa the
depth of flow at a thalweg, is that what you said?

A. Ho, thakt's not at all whakt I said. 1 said
that there is the USDA document that has the depth of
the thalweg at a xiffle mear the Paulden gage, and at
least one other that I'm aware of would not be up in
that area, bukt would be the croes-eection that
Dr. Musssbtter put together on the lower Verde, where
he, again, went from pool te riffle, pool Ee riffle in
the area, and T helieve he wae in Segmente either 4 or
5.

Q. So we have two, two cross-sectiong?

A. Twe that I'm aware of. There miaht be more,

Just one final follow-up. When you say twc,
Dr. Mussstber's are a series of cross-gectione.

=] Somewhere down in the south?

A. But it's nob just one individual. I think
his analyeis had no les= than, I don't know, ten or so
or more cross-secbions in the area that he loogked at.

Q. In the riffle-pool-riffle?

A Sequences, yes. I just wanted teo be clear,
I didn't want you to jusk think ox say that it's just
two cross-sectione. Hie repreasenis more than -- it's
one reach with many cross-sections within it

Q. And buk you didn't do any etundies to bEry and
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and each river is unieme. And you lock at a lot of
factors and you put it in the blender, and the
Commissien or a Court decides what all of that means

5o wonld that be a factor? Certainly weuld
be something else to censider. I don't know if that
would be the only facter, theugh, uo.

Q. Would it be a factor that allews you ta
change the etandard of the boak; for example, if Puerko
Rico shows up and wants to become a state next week,
ars we going to use hovercrazft or stuff that run up and
dowmn?

A Mr Helm, I'm not & lawyer, so I don't lknow
if I'm the right persen to be speculating about legal
standards.

Q. In any event, when you used the boats far
your report, you used the ones that were in exietencs
in 19127

a. I used the boats that were in existence at
and arcund the time of statehood. I, as I indicakted,
locked at historic evidence of boats that were used on
the Vexde River. I'm certainly also familiax wikh
light drafb boats khat were available in the region at
the time and the boats that were actually being ueed
for commerce in Arizona along the Colerado. Thak was
the extent of the boats that I loocked at.
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determine what the thalweg was anywhere on the Verde

River?

A Wo.

Q. Axe you familiar with the Equal Footing
Doctrine?

A Not as well as, I'm sure, you and the other

attorneys are, but I have a general --

= @eneral understanding of it?
A, Yeéah. Yes
Q. And is your general understanding that that

means that each state comes inko the unien under the
same standards ad the okher states?

A. I would say that's my underetanding, general
understanding, of what that means, sure.

Q. Okay. If a state comes into the union under
the Equal Feating Dactrine and the rivers in that state
are debermined te be mavigable by their vee as a
highway for commerce in a canoce, weould your knowledge
of that affect your decisicn on the boats that should
be used to determine whether rivers in Arizona are
navigable?

A It certainly would be aomething to keep in
accoumt, but I would say that, feollowing, I think,

Mr. Slade or you, or somebody reminded me that these
navigability determinations should be done case by case
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Q. If I understand your testimonmy earliex,
bamically what you'wve said is that you put more waker
back inte the river than Win did, Mr. Hjalmarson?

A. on a per—a:‘re hasig, that is the case. And
as a vesult of that, when you compare his flow
reconstruckions to mine, you start ta ses ak the Camp
Verde area and below where my median flows are larger
than hig median flows S0 from a boating perspective
or from a mavigability perspective, what have you, to
the degree that diecharge and associated depths are a
factor to consider, I'm locking at the river with more
water in it than he is,

Q. Do you have an estimate of what the
difference in depth between Mr. Hjalmareon's work and
yours is?

A. Mr. Hjalmaraon focueed oxn the kthalweg, the
deepest part, and I locked at average, so I didn't de
the exercise

Q. All right. ESeo you never made a determination
what the difference would have been if you had used
your mumber on hils thalweg?

AL Well, I couldn't have done thabt, because all
of his reports were released about a week hefore the
hearing, so they weren't availzble to me

Q. Bub is it still, no, I didan't do any of those
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kinda of -- I didn't take my average and see whak the
dapth would be at the thalweg?

A. Bince I released -- or since my repart was

written and hie reports were released about a week
before we started --

Q. But you didn't need his reports Lo make a
determination of the thalweg, did you?

A ¥o. You just asked me whether I compared
my —-- what hiz depths would be to what —-- or his flows

were to mine and the associated depths.

0. And you said no.

AL Pecause I didn't have his.

Q. 2and then I asked, I thought --

A. Cleay .

0. -=- did you compare your average depth te the
thalweg?

A T didn't -- as I believe I said, I didn't

canesider the thalweg,

Q. Ads a general propositicn, in a shallow river,
would you agree that the boater probably goee to the
deepest part of the river in an attempt to bhoat it?

A. I found Mr. Williams' book to be guite
telling about this idea about chasing the deepest part
of the riwver; that that is something that boaters do
thakt can be quite challenging. Certainly it would be
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I would need more informatilom, Mr. Helm. I
would need to know whers the road is that youlre
referring. I would need to know haw recently thakt road
had been maintained, if it had just rained and the road
ls washed out. I can't answer that without a lot more
information £rom you.

MR. HOOD: Mr. Chairman, it's about a
guarter to 4:00. I'm wondering if we could get a sense
with where we're at with Mr. Helm'as examinaticn. I
really think it would be unfalr bte put Mr. Burtell back
on the stand btemorrow, and I think everybody's sense is
we're going bto need tamorrow for Mr. Fuller. There are
other people here that have some questions for
Mr. Burtell. I have some limited redirect. I just
want to make sure we're going to gek Mr. Burtell done
this afternoon

CHATRMAN HOBLE: Okay, we'll btake a
break until 4:00.

(A recess was taken from 3:45 p.m. to
4:00 p.m.}

CHATRMAN NOBLE. Mr. Helm, proceed,
pleace.

MR. HELM: Thank you.

BY MR. HEIM:
a. Do you recall testifying yesterday, I believe
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Ee -- in a rocky channel, low flow conditionz, it wonld
be bo their benefit.

Mr. Lynch's testimony indicating how often he
heare people's boats sgcraping on the boktom would
suggest to me it's not always so sasy to know where the
despest part of the river is.

Q. Would you agree that the depth of the average
flow in a section of riverbed would be shallower than
the depth at the thalweg?

A, I think by the definition of what thalweg ia,
itts the deepest part of the stream.

0. and g0 you measured your measurement against
a shallower depth?

- What I -- my reconabructed depths are average

dapthe. They're not Lhe deepest depths._

Q. S0 it's a shallower depth; fair®
A Shallower than the thalweqg, yes.
Q. Do yoau have any opinion, in terms of going

from, lek's say, Fort to Fork, whether you could do
that in the types of boate that were in exlistence in
1912 guicker in a beat than you could on a hotee?
A. Quicker in a koat than on --
So that's a hypothetiecal --
Q. Yeah.
Al -- Bince we don't know —-—
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it was, that the focus in making a navigabillity
determination on the Verde should be on the ghallow
portiens of it?

A. I believe I said that when it comes to
locking at depths, the limiting factor for
navigability, if you are looking at depth a® a criteria
or a factor in navigability, one should Focus on net
the deeper parts of the stream, but the shallowerxr
parts, the riffles and the rapids, less the pools.

Q. and thak's what you did in your analysis?

A As T explained, T believe extensively with
Mr. Slade, that you were here for, I didn't lock at
poola and I didn't leook at riffles or rapids I looked
at deptha that would have been greater than the riffles
or the rapids. Sc my flow depths, in my mind, are
conservative yet again because I didn't look at the
area where they wenld have heen even shallower.

Q. You talked a little hit yesterday abeout
poling a beat, I think, and in your mind, is poling --

A I have to stop you right there, Mr. Helm. I
don't remember talking akbout poling a boat.

Q. Yea, I have a nete in my notesa of your thing
that said you talked about poling a beoakt.

So based on that, assume for this purposes
that you did mwenbion it in some fashion, all right.
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A, I'm sorry. Maybe my hearing is as tired as I

am. Are you saying pulling --

Q. Poling.
Al -- or poling? Poling.
o. You've dot a pole and you dtand up in a boat

and you push yourgelf along.

A. Okay. I don’t recall saying thak.

Q. I understand that. We'll check the record.
So if you can answexr it as a hypothetical, and then we
can check the record to sse if you really did talk
about poling.

And my only question is simply this: In your
mind, weuld the fact that you poled a boat dowm a river
make the river nonnavigahle?

A. Poled a boat downriver malke it nonnavigable.

I will answer that as I think I've anewersd
many other gquesticona to yow. IE that —- if your
hypothetical wae being applied to a river, that would
be, again, one of many lines of evidence you would want
to eoneider.

Q. And would you conslder that as a megative
element in making a determinaticn that the river was
navigable?

A I would have to understand better in your
hypothetical about why they were poling.
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average depth of the rivex?

A, I would say a fine example -of average depth
would ke the Utah case.

Q. No other eones that you're aware of?

AL Mr. Helm, I'm not an atkorney, so I am not an
expert in case law.

Q In your Figurs 5, the photos, did you make

any determinatien of the length of the rapid that was
shown in the photo?

A, No.

Q. I know you keep saying that you're not an
attorney, and we all e¢ertainly undetrstand thakb; but in
yuuf work, did you come acroas any cases where a courht

relied on the work of a surveyor to hold a river not

navigable?
A I can't recall cne right now, no.
Q. Yesterday Eddie asked you a question abeut

what you used the GLO surveys for; do you recall that?
A. I do.
a. And my note says you answered what Win used

the GLO suxveyes for, and not what you used them for,

s0 --
A. And we had --
Q. —- could you tell me what you nsed them for?
A Abaclukely. I used them, and we had this
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0. To go from A Eo B
AL As opposed to fleating?
Q. Uk-huh, to go faster.

A To go Fasterx.

If the purpoae of the poling was to go
Easter, again, I would take that inte account.

Q. You've talked a lot about the Utah case, and
do you recall off the bap of your head, in any part of
that case, whether the Special Master ackually
considered any of the rivers for less than the full
year; navigable for part of & yeaz?

A. Hig determinations were based on locking ak
flow recorda for the entire year, and then he
determined that the river was either navigable or notb
navigahle. I do not recall him saying that a river was
only navigable for a part of the year.

Q. Cr studying a river to make that kind of
determination?

a. I disagree with you. He locked at, 1f you
look back -- and I have his report, if you would like
to go through it. He loocked at flow conditicns
throughout the year.

Q. Have you got any case law that you can
suggest to me Eo look at where a river was either
determined navigable or not navigable based on the
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conversation, as you might recall, earlier this
afternoen You aaked we cn Paragraph 36, on Page 8,
aboub the General} Land Office surveys and whether they
were meandered or nokt.
Q. I didn't think I asked you whether -- what
you used them for, which is the question on the table.
A. Mr. Helm, they're in my repoxt in the section
on Govermment Assessments, and it was ueed by me bEo
evaluate navigabliliby.
Q. Thanlk you.
CHATRMAN HOBLE: Were they in the
report, Mr. Helm?
MR. HELM: I haven't got it in front of
me, so I can't tell you at the moment.
CHAIRMAN NOBLE: Did you fail to read
iE?
MR. HELM: HNo, I read it.
CEBAIRMAN NOBLE: Did you fail to recall
that they were in the report?
MR. HELM: Well, I probably d4did.
CHATIRMAN NOBLE: Thank you.
BY MR. HELM:
Q Does a riffle ae opposed to a -- let me back
up.
Define for me the differsnce between a riffle
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and a rapid.
A. Tt's an answer of degree Am a riffle getm

larger, it will eventually turn inte a rapid. It's
like a lot of gqueetions that 1 think lawyers like ko
ask scientists and want toc have a precise poink when a
riffle becomes a rapid. It's a gradational thing A
riffle is, arguably, a very small rapid.

Q. Does the lenath of the riffle make a
diffexence cn its impact on transportation on the
river?

A. Under some casea, it could, sure.

I think what's more relevant is how
freguently they occur.

Q. Okay ¥ou've compared the Utah caze to the
Verde in any mumber of ways, all right And 211 I wank
Eo know at this point ie are you aware of any case law
in the United States that approves a methodology of
determining the navigability of a river by comparing it
to ancther river?

A As I think we've talked now no less than two
or three times already, Mr. Helm, and I've talked with
Mr. Slade, =sach riwver should be taken on 1tz own
merite.

However, with that being said, juat as
attorneys use aother case law to help them in theirx
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river, as the court direction, is looked zt on lts own
merits. However, I'm not a lawyer, but ag cage law
evalves, certain legal principles, in my mind, get moxe
honed or clearer and auch then legal standards perhapa
geke easier to be applied subsequently in cases.
But I'll say again, Mr. Helm, I'm not a

lawyer, so I'll let you decide evolutbion of case law.

o. I'11 stipulate you're not a lawyer, so you
don't have to keep saying that, how's that?

A. and if -- ckay.

Q. Is the Verde Falle the biggeet obetacle on

the Verde River?

A. Verde Falle is a type of chstanle on the
river.

Q- Is it the biggest cne, I asked?

A, What do you mean by biggest?

a. Height, diaktance. .

A, Height .

It certainly is the largest drop that I'm

aware of on the river.

o. Is 1t the longest?
Al The longest in terme of a rapid's
overall length -- T mean the drop ocecurs over a

relatively short distance, but there's a Pre Falis and
a Post Falls. So are you asking me to look at the
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evaluatlons, a technical perscn would be remiss if they
ignored the kbechnical aspects that were broughk up in
these other river cases and ignored them. Sa I simply
did -- gimilar to what atktorneys do by looking at other
cage law for some guldance, I did the same thing.

Q. So the simple answer bo thakt question ie, no,
I am not aware of any other cases?

A. Can you repeat the question?

Q. Are you aware of any case law in the United
States that determines navigahility by comparing one
river to another?

A. The caged -- some of the cages that I have
read certainly talk about and reference other cases
with other rivers, but that's as far as I willl take it,
bacauge I'm nolk a lawyesr. But certainly, as I have
seen these courts, when they write their
decerminations, they're not working in a vacuum. They
certainly ceonsider determinations cn other rivers. How
they do that légally is cutside my field of expertize.

Q. S0 would you -- you would aay that it's your
understanding that courts compare the conditions cn a
known river for navigablliby purposes to the conditions
on an unknown river?

A As I just said, Mr. Helm, and I'm not sure
how many more times I can continne to say, thakb each
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entire length --
Q. The entire length.
A. -- of the falls section?

And you're asking me iz it the longeet or the

ghorcest?
Q- The longest.
AL I didn't do that type of analysis to compare

lengths of one rapid te the next.

Q. Did you do anything regarding studying
lengths of portages on the Verda?

A. I did nokt.

Q. Do you have any opinicn on how long a portage
would be bhefore it would disgualify a river from being
navigable?

A No. It seems like from what T have read and
heard in testimony, again, the issue of portages is --
you're golng to get mad when I say 1t, but is just one
ather factor that a Court or a Commission would need to
congider; but I den't believe there's any yardstick.

Q. Okay. Now, you're here as an expert for
Freeport Mining, right?

A, Freeport Minerxals Corporatdion.

Q. I don't knaw what the technical name is, but
that's your client?

AL That is my client.
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Okay. 2And you'rxe being paid by them?
I sure am.

How much have yon bheen paid to date?

PooFe

T don't —-—
M5. HUNTER-PATEL: Can he even ask?
Wait a minute.

CHAIRMAN NCBLE: I'm not sure that's
Televant.

MR. HELM: In svery court I'wve ever been
in, when you ask an experkt, you can ask them how much
they've been paild.

CHATRMAN MOBLE: Wait till you get ke
court and ask him.

MR. HELM: He won’t ba there

CHAIFMAN NOBLE: Well, you're not
qgetting it bEoday._

MR. HELM: IEt's your choice.

I don't have any further cuestions.

CHATRMAN NOBLE: Is there anyone else
who has guestions For Mr. Burtell?

MS. MONTGOMERY Just a few, really.

THE WITHNESS: Amen.

MS. MONTIOMERY: And they'll be
different, =o...

COMMISSTONER HORTON : 8o it's
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that often, so I'm taking ik.

S0 with regard to your reconstructed flow

models --
i Yas.
Q. -- I'm not going to ask you abownk that
A Appreciate thak.
Q. I was dared to say that, s¢ I thought I
would.

Really, during your cross-sxamination by
Mr. Slade, you were aeked a lot about Mr. Randall's
testimony; do you recall that?

A Yes.

Q. And so there were several ngs I wanted to
ask you about that.

A. Sure.

Q. And just to get starkted, I'm gaing to hand

you kind of several things I want to talk to you about

today.
A Ckay.
Q But it really starts with the Yavapai-Apache

ik's Exhibit X055, ¥AM-1, and for the most part, we're
doing to talk about Exhihit A& to that, which is the map
of the ancestral lands of the Yavepai and the Apache,
and I've dot some copies here. I had my big bulletbin
board, but I left it at the office, o I don't have it
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refreshing.

THE WITNESS: And hopefully not the =ame
gquestions.

M3, MONTGOMERY: Oh I don't know, I
might.

CHATRMAN NOBLE: I sure hope we're nct
going te hear "and, agaim."

M2. MONTGOMERY: I will endeavor not to,
buk cannot guarantee ik.

{A brief recess was taken.)

CROSS-EXAMTNATYICON

BY MS5. MONTGOMERY:

Q. dood afterncon, Mr. Burtell.
A. @ood afterncon.
Q. Susan Montgomery far --

CHAIRMAN NOBLE: Ch, that was youxr best
smile. That was your best smile.

MZ. MONTGOMERY: T have to butber the
poor guy up. He's about ready te drop. Sue Monbgomery
for the Yavapai-Apache Nation.

THE WITNESS: For the record, a much
more pleasant view than T have had recently.

BY MS. MONTGOMERY:
Q. I am grateful for that commsnt. T don't get
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now for you. I apologlze.

CHRIRMAN MOBLE: You can use Joy's,
can'kt you?

MS. MONTGOMERY: No, ahe doesn't have
this, izenically. But I did bring it, and it's marked
on the bobtom, but it's ah excerpkt, though. 2nd I have
one for you and, again, it's not a big one.

THE WITHESS: I have a wmagnifying glass,
ao

HY MS. MONTGOMERY

Q. I'‘wve noticed that,
A All Tight.
Q. You know, I'm geoing to hand you these koo so

I don't have Eo keep getking up and down, and thesa,
for the record, are the transcripts cf —- some
excerpta, small excerpts, of Mr. Randall'es testimony on
February 20th, 2015. B2And I might have one other thing,
but I'm going te -- shall I just set these here for
you?

A Yes, that would be great. I have a tendency
of mixing stuff up, =zo...

Q. Here's one excerpt, and here's anocther one.
and might hawve one moxe, but let's atart wikth thia,

AL Okay.

MR_. HOOD: Sue, I object to you showing
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him a transcript when aaking him to recall testimony
from several weekse ago.

MS. MONTGOMERY: Mr. Commigsicner, I
apologize for that.

CHATRMAN NOBLE: Did Mr, Hood may
something again?

MR. MCGINNIS: No, not really. It'e the
cold mediecine.
BY MS. MONTGOMERY:

Q. Okay. And, Mr. Burtell, you have the map in
front of you that is Exhibilk A to X055, YAN-1?

AL I da.

Q. Okay During Mr. Slade’s muestioning with
you about the aboriginal territory of the Yavapai
people, and in particular the Dilzhé'e or the Tonto
Apache people, it seemed that he suggested that the
Apache were primarily -- their ancestral Jands were
primarily cencentrated along that Verde River corridor.
Do you recall that guestioning?

A, I suxre do.

Q. 8o I want kto just refer to this map that you
have in Front of you, and you see it there. Would you
say that the Apache territory was just concentrated
aiong the Verde River?

A Yeah, and I -- again, my memory isn't as good
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want te make sure we can move forward through a couple
more questions.

A, Please.

Q. And I'm going to ask you a little bit about
the Yavapai and about sowe other things as well.

A_ Okay .

Q. But just so we're clear on this, let!'s take a
look, if you could. I have in front of you, it locks
like -- I'm tryilng teo see my note here. Mr. Randall
actually explained, 1n xeference to this Exhibit A, in
reference to this map, what he sa2id the terrirory of
the Tonto Apache or the Dilzh&'e Apache waa, And I
handed you a transcripk, and you'll see, I think if you
lock at Page 1759 of the transcript.

A. I'm there.

Q. 2nd I think it starts at Line 22 I tried to
highlight that for you. And there I think Mr. Randall
was describing in his words his ancestral lands.

Would you Just take a lock at that and maybe
read that for the record, just that small piece?

A. Sure. Starting at; 22, in answer to the
question “"Can you tell me a little bit [more] about
this map and what it delineates," Mr. Randall's answer:

"Bazically, T always -- when I try to help
people understand cur ahoriginal territery,
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a9 it used to he. Had I had this map in mind, I weould
have been much more reaponsive to Mr. Slade's
questions. I think I suggested how much further east
they may have gone cover towards the headwaters of the
Salt, where you have "Western Apache."

But I had ne idea -- kut, again, I should
have remembered@. -- just how far west they go. The
Yavapal groups that you have, I think the question came
up even with Mx. Helm about, well, how about the
Yavapai or the Apaches, Native Americans, in the
Wickenburg area; and, boy, locking a2t this map, the
territory is far mcore extensive than I even thought in
my own head.

More responsive to your questien, certainly
it would be a mischaracterization to say thak it's
centered around the Verde.

o. Thank you.
A, I would say mare centered arcund Cenktral

Arizona was probably --

q. Correct, and I -- I'm BOITY.
Al No, that's all I have to say.
Q. Thank you, and I'm mindful of Mr. Hoed having

an opportunity to wvisit with you as well.
A. Sure. Sorry.
Q. So I'm going to -- no, you'xre great. I just

§02-258-1440
Fhoenix, AZ
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1t's almost what 1s Central Arizona today.
The bterritery, abhoriginal territery,
basically ia from Ash Fork, and if you draw a
line south all the way to Aravaipa Canyon and
then draw the arrow back towards Show Low and
then from Show Low back to acrose Flagstaff
and back teo Ash Fork, is basically, roughly,
the aboriginal territory of the! —- and I
don't want to Ery to pronounce thab --
'people.”

How do you pronounce 1t, Susan?

Q. Dilzhé'e.
A. Okay.
Q. But thank you. By that, you mean the Apache,

the Tonto Apache?

A As indicated on this map, that's synonymous
with the Tonte Apache.

Q. Thank you

And then does that map also show the Yavapai

territory?

A. Tt does, iln green.

Q. Okay. BAnd that'a a relatively large area as
well?

A Surprising to me, extending all the way to

the Coloxado River.
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Q. And juet so we're clear on thakt, I handed you

a branscripkt of Mr. Randall's teztimony, and I think if

you leck at I have Page 1760, starting at Line €. And

that would be, yeah, the other one.

oh, gash. Yeah, I was going to the next one,

Hao, I think you're good.

Keep going on this ane?

Bopoo o

Yee.
and let's just, to be clear, could you read
that section thab's highlighted there that explains
Mx. Randall's view of the Yavapai area?

A Sure. He is asked "Does thia map alse show
the Yawvapai aboriginal kerritory?
His response: "Yes., They had guite an
extensive territory thatb they roamed, and, of
course, they had to roam a lot of the country
hecause even teday it's hard bo survive out
there where they -- in their zboriginal
territory. But, basically, it was the Verde
River down to the confluence of the Salt and
then extending down, as I understand it, down
towards Gila Bend and then down towards Ajo,
down in that country, and then back up to
La Paz or Parker boday; and then from there,
head north up towards north of Wickenburq,
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AL I think Mr. Randall put ikt well, and I,
ironically, kind of stole his phrase, maybe
subconsciously. Central Arizona would be a good
general deacription.

Q. Thank you,

So one of the things that we'wve heard, and we
heard it on the cross for you from Mr. Slade, it seems
to suggest that a reason why Lhe settlere and the
miners and others didn't navigate the Vexde River was
because they were particularly vulnerable to Indian
atkack, Do you recall this line of gquestioning?

F:i Clearly.

Q. 2nd we've heard it a couple times duxing thie
week, right?

A. That's correct.

Q. oOkay. In Mr. Slade's crogs-examination to
you, he asked you to read from Mr. Randall's testimony,
and he had a couple selected pieces that he asked you
Ea read, and I want to make sure -- I'm net going to
ask you to read it again, but I want to make mure we
get a couple of the pieces in that he 2idn't ask yoo to
read. And if I'm redundant, I apclogize.

But could you take a lock at the transcript
that I gave you? It starte at Page 1826 and Line 22,
and that would probably be the other one I gave you. I
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which would be up around Congress Junctien
and Skull valley and all that territory."”

o. And this map showe their general area of
concentration here, let's see, on Exhibhik A that T
handed you, right?

A With the green boundary, yes.

o. 2And then does this map also show other Apache

territaories on it?

AL It daes.
0. And what are they, on the Apache side?
A. On the Apache zide, in the southeast corner

of the state, it says Chiricabua Apache; and then in
the, interestingly enough, eastern part of the state,

they are referred btc as the Westexrn Apache.

Q. Just the Wesbern Apache generally, yeah.
Al Yeah.

o. It can be confusing.

A, At thiz ztage my mind is so confused abouk

anything that ib's, like, east, they're in the =ast,
but they're called the Western Apache. Sa..
(= Coxrect. 'Thank you, Mr. Burtell.

So it's pretty safe to say that the Yavapai
and the Apache homeland encompassed just a wvast swath
of Central and Eastern Arizona or a vast majericy of
what iz now Arizona?
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gave you two little stapled together.
A. Yaeah, and the second one I have, the first

page dis 1825, but you want me to go ta 1B2E.
Q. I think so, beginning at Line 22. It should

be highlighted.

A Tes.
(v} I can lock akt what I have
A No, no. Thers was & highlight on the first

page. That's all T was --

Q. I sea. Yeah, we're going to go back to that,
I think.
A, okay, on Page 1826, Line 22, would you like

me to read that?
Q. I would be grateful, thank you.
A. YQUESTICN: Would it have heen
dangerous for white eetkblers ko make their
way along that river corridoxn?!

WANSWER: IE would have been unsafe
anywhere, because we were ready to protect
our land Just ag much as we would have shot
Ehem on the river, we also shot them on
comlng, and there's a place called @rief Hill
there just north of Camp Verde where we
attacked a...crain and wiped it ocut."

Should I continue?
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O. No, thank you. I want to stop there for a
second because I don't want to -- I know we talked

abouk Grief Hill before, so let me justb ask you,
though, in terms cf -- yeah, let me ask yon Lto
conrinue

S0 on 1827, just read the next spot, if you
don't mind, starting at Line 5 that's highlighted.

AL Sure.

YQUESTION: 1In your opinion, knowing the
riparian corridor and the surrounding land,
is it easier rto hide and be concealed in the
riparian corrider or the surrounding land?"
"WANSWER: You can do it anywhere. If you
know your gerilla tactics like we did, we'll
get you anytime."

Q. Okay. And deo yvou have any reason to disagree
with Mr. Randall's view that in terma of the Apaches at
that Eime, they were hostile, they were able to angage
in hostilities both on the land and elsewhere?

A. Like many people who might have an inkereak
in Arizona hilstory, some of the stories of tha ye=ars of
Apache unrest are quite amazing how pecple wera
ambushed. And I'l} jupt reiterate that one of the
pieces of evidence we submitted was a chapter in a hook
about transportation between the Phoenix area and
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fought as hard for their land just as much as
we dig."

o Okay. 8o from everything that you've
reviewed and you've heard and from what I've heard you
gay, ig it fair tc say that the Apache and Yavapai
hostilities towards settlers and the military were not
really concentrated on the Verde, but, rather,
encompassed a large ewath of what's now Arlzona?

A. I'11, yeah, go back to Mr. Rapdall's phrase,
and I guess I independently use it am well, Central
Arizona at this time not only has a concentration of
military bases fox a reason, and that idg that area,
quite in its entirety, there was a lot of unrest with
Native Americanas.

Q. 2nd as you indicated a moment ago, there
hoetilities happened on roads a2nd trails, as well as
anywhere else?

A. Pervasive throughout the area, and I would
only add ko that that if I was a Native American and I
saw a road, I think I would figure oub pretty quickly
how often a stage is going up that road. IE aeemed to
be a pretty cenvenident place teo stage an ambush.

Q. and they did that

A. And the historie recorda suggest that they
did just that, =sure.
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Preacott, and there's a whole chapter about Indian
attacka on roada, bhoth to astagecoaches and freighters,
which those newspaper accounte are very condistenk with
Mr. Randall's testimony. So it seems to be painting =

pretty consisktent picture,

Q. It was 2 very difficult time for all
concerned?
A, If you were cn 2 road, I would be looking

aver my shoulder.

a. and just to be clear, here wa've been talking
about the Apache, but I want to just talk briafly about
the Yavapai, iE I could, if that's all right. 2And I
would like to kurn vour akttentlon -- lek me see —— to
Page 1825 of the transcript, which is where you were

trying to go earlier.

A Sure.
Q. Line 17, and thig is with regard to how the
Apaches defended their -- rather, the Yavapais defended

their homeland.
A. Starting on Line 17, "My understanding was,
and from your testimony I heard, that the
Yavapai were more peaceful originally, and
the Apache were meore prone to defending their
homeland; is that your understanding?
"ANSWER: No, they were just aa -- they
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Q. But yet the setktlers and the military used
roads all the Ebime?
Al Lacking another way of getting themselves,

supplies, mail, et cetera, that's how they did ik.

Q. So just, I guees, te just kind of go to it,
so thles guestion cf the existence of hostile Indians
Ehrougheut the state during this period, do you think
in any way this was a primary reason why the Verde
wasn't navigated?

A. Mo. Again, people still had to get arcund.

I think they would have keen Just as susceptible to
Native American atkacks on the xlver as elsewhere. I
think this is one of many lines of evidence, but a
strong one that the need existad.

You're not going to build a road -- it's kind
of like the funny thing in Alaska, the road to nowhere.
Back then, the btime and expense it took to build &
road, theae folks were practical people living under
very diffieult times. You're not going to build a road
unless you really need it. And, again, I just have a
difficult time understanding, if & navigable river was
sitting right next deor te them, that they wouldn't use
ik.

Q. Okay. And you were asked a little bit abont,
I think by Mx. Slade, are you aware when the Yavapais
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and Apaches were generally rounded up and foxrce-marched

to San Carlos and interred there?

A. It was late 18708 or early 18R0s.

Q. Would you buy 1875, perhaps?

A That would be in my general time frame. As I
understand, the Yavapai -- or the Reservation had been

established, the Camp Verde Indian Reservation,
adjacent to the military, and then a decisicn was made
by somebedy bc force-march them to the San Carlos
Apache Reservation, so...
And so I didu'b remember the year, but that

gsounde reascnable.

Q. You're aware of the history of that, ik
sounda like?

A I'm nobt an expert on it, but I heard it was
guite an event for all involwved.

Q. So it's cafe to say chat after 1875, the wvast
majerity of Yavapals and Apaches were interred at
San Carlos?

AL Certainly a fair number of them were, yeah.
I think there might have been a few roaming bands, but
the lion's share of the btxibe was there.

G- Bui there's very likttle =vidence after 1875,
at leaet that we've heard, that the rivex then suddenly
began being navigatsed, the Verde River?
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thing with regard to Mr. Helm's guestioning with you
today.

Mr. Helm asked you about one of the reasone
that the Apaches didn't use the river, and I think it
was about they go overland ls easier than going down
the river; is that right? Do you recall thaty

AL I do, and I reeall, I think, responding to

him that I couldn't recall exacktly what Mr. Randall

aaid

Q. Sure.

A So thank you for perhaps showing me what he
did say.

Q. o I just wankt te point cut and have you help

Jjuet to clarify this,

There were other reasons why Mr. Randall =aid
that Lthe Apache didn't usge the river, and I want to
Jjudt kake you through a couple of those, and you have
the transcript in front of yeou.

A, Okay.

0. At 1790, Lime 5 through 12, roughly,
Mr. Randall pointed cut that riparian vegetation or the
growth and undergrowth of riparian vegebation might be
a reason or was one of the reasons that the Apaches
didn't ntilize the river for -- didn't utilize the
Tiver?
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AL Not that I've seen in the record with the

boabting accounts. There certainly wasn't some uptick

in koatinag all of a sudden, so...

MS. MONTGOMERY: Sean, how long are yon
going to need?

MR. HOOD: Take as wuch btime as you
want. I've literally got five minutes. Take your
Eime.

BY MS. MONTGOMERY :
Q. I have one more line of gquestioning, if wvou
can tolerate it, Mr. Burctell.
A Hanging in there.
Q- You are hanging in thers. Thank you.
I'm going to hand you just one mare excerpt
from Mr. Rendall's testimony from February 20th, 2015,
and I'11 juet direct you what we want to talk about, if
that's all righkt.
Al Sure.
Q And this goes to a point of slight
clarification with relating toc Mr. Helm.
So whera's Mr, Helm?
MR. MCGINNIS: He's had encough.
BY MS. MONTGCMERY:
[« Okay. I don't blame him.
80 I am geing ta ask bEo c¢larify one liktle
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AL Would you like me to read thoge for the
recard?
Q. Yeah.
AL Sure.
Q. If you could just read that piece.
AL Sure.

TOUESTION: Did the river iteelf have any
impediments to it or things that made it
harder to use the river?n

"ANSWEE: There are cbstacles such as
the plant ygrowth of the riparian area and,
also, the conteur of the river bottom iteelf.
Inektead of going up and down and sa forth,
it's =asler tc walk across flat land than ik
is -- than going through these and fighting
the obstacles of the riparian area.®

Q. Thank you.

And you referenced something similar to this,
I noticed, in Table 3 of your report, actually, when
you were talking about beaver dams. Can you take a

loock at that real gquick?

A. Burely
Okay.
Q. And this is the 1B605 account from the Jerome
dentiak.
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A Ooh, a one Mr. Hawkings, and his quote was
referenced in a ~- acknally, that's a National Park

Service reference by Stoutamire. And he says, and T

guote, bottom of the Verde River, parenthetically, waa
from one half to one mlle wide, and was covered with a
dense foreet of trees, with thick underbrush, which it
was very difficult to even get through on foot, every

half mile or mile there would bhe a beaver dam.

(= And thie is in reference to your Segment 27
A That's correct.
Q. And let's turn ko -- I think it's tabbed for

you. Not in your report, rather. I want to jump back

te the transcript. I'm scrry.

A, Sure

a. 1853, Page 18537

A Okay.

Q. #And it sktarts at Line 5, and I think khere

Mr. Randall referenced a couple other impediments to
what he wviewed how the Apaches would have usad the
river or impedimente tc using the river.
Could you take a lock at those and maybe read
those for me?
. Sure
He gayd on Line 4 "...and at these places
where the shallow end of it, you would

COASH & COASE, INC.
www . coashandcoash. com

602-258-1440
Phoenix, AZ

VERDE RIVER VCLUME 15 D4/02/2015 3431
Q. Cotrrackt?
A, T do.
Q. I knew we'wve exhausted this topic, so I just

have one thing that's aticking in my head that I want

to ask you about. It's about the --

AL I'm there. TI'm there, if it helps.

Q. Are you thexre?

AL Sure

Q. It's about the duck hunting trip recalled by

Mr. Willard in the borrowed boat from Dave Wingfield.
IE's where they went about 16 miles down the Verde. I

think they were duck hunting.

A. Can you give me the year?

G. 1563, I think.

AL It's the 1903 one.

Q. Thie i the infamous horsee takes the boat

back bta the coxral.
AL I'm with you.
Q. It's funny, I think wetve all started to

think, you know, soldier in boat, horse tzkes the boat

to the coxral. I can see these every time this comee
up.

A. ¥es, 1903 account, and I have as purpose the
hunting.

Q. fhe hunting, yes.
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have [had] to drag your heat around, and
then you would hawve to follow Lthe
concourse of the river; whereas overland
[flow] you could make faster cbravel on
flat land and a more direct route.®

Q. S50 it'a clear that, for Mr. Randall, when
he's recalling the Apaches' use of the river, there was
a myriad of reasone why they chose nok to boat the
river; is that right?

A. ¥Yeah, I think it would bea a
mischaracterization to say that it's simply a question
that Point 2 to Polnk B 1s the ghorkter distance.

o. Olkay

A. There were some other hurdlea, lek's say,
that these folks would have to deal with.

Q. Right, and a lot of those have been testified
to in this hearing.

I have one ather queastien, and this is

just —- 1f you'll bear with me, ckay.
3 Ckay.
Q. You've been asked about —- you were asked

about boating accounts on the river, various boaking
accounkts cn the river, and you talked about them in
your report in your Table 1.

A akay.
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A, Okay, I'm with you. We're on the same page.
Q. And that's alsce referenced in the Arizona

State Land Department report, the 2003 repart, at
Page 3-21, and I know it's been referenced in

Mr. Fullet'se Powerboint, but I don't remember the
8lide.

But in that one, there seems to have heen a
really big deal made about the fact that the horse that
brought this borrowed boat down to the river followed
along the river and then would £ind his way back to the
corral.

A. That'a certainly how ik sounds like
Mr. Fuller and the State have characterized ik, and
Mr. Helm for that matter.
Q. And they asked you to kind of speculate about

that, didn't Chey?

A. They sure did, yeah.

Q. Yeah. Can I ask you bto do just one more?
Al Okay.

Q Thank you.

Do you think if's possible that the horse
didn't learn to return the boat to the corral because
he was used to haullng a boak, bub rather he was used
to traversing along the river for various reacsons
because there was a road by a river or the txail by the
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xiver, and he just found his way back Eo the corral
because of that, meot juet beceause he was constankbly
hauling someone's boat?

A. You know, I don't know a lot about horses,
but when I've seen them, they typically deon't turn
arcund to see what they're hauling.

o. Right

A. So it would certainly seem reascnable that
whether he was harnessed, he or she, harnesaed tc an
axle with two wheelg hauling a boat or harnessed to

something else, that he's going to be hauling

something.
Q. Yeah.
A. and so whether -- so one could make the

argument that his familiarity with wanting to return to
his point of crigination was he's just ueed te geoing up
and down the river, maybe hauling hay or scmething,
which arguably could be used to suggest, well, why
aren't you using the river.
CHAIRMAN NOBIE: Okay, okay, thak's

encugh. That's enough. Gosh.
BY M5, MONTGOMERY:

Q. All right. But probably didn't keep him in
the corral just to haul a beat?

A I think you certainly offer another
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) A, Stcneman's Road was the first, I think, major
expenditure by the milirary, And then a few years
later Gemeral Crook, after he assumed leadership af
troope in Arizona, I think realizing the strategic
importange of the road, gok a congressional approval
for funda. TIbk's in my report. Thousande of dollars,
which would probahly be much higher now, obviously, to
improve the road, which, again, to me that was evidence
that the milltary realized just how important that road
was or cutking off what I think I =aid wa=s some 80
miles around over to Wickenburg. So an important thing
fox them.

Q. And if the Verde had been susceptible to use
for their purposes of supplying the miliktary bases, it

calls into question whether they would make those

expenditures?
Al It certainly makes me escratch wmy head, yes.
[« And it would also ecall into question why we

don't have any record of them using the Verde for those
purpases?

A. Again, absent that one photograph of a guy in
a military, I don't know anything else I've seen where
the militaxy used the river.

Q. And we do have recoxde of the military of
what Eheir other operations wers and the other things
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altermative.

M3, MONTGOMERY: Okay. T had to have a
litkle fun.

I cthank you, Mr. Burtell. Your patience
is amazing. And I thank the Commlseion's patience as

well. That's all I have.

REDIRECT EXAMINATICN

BY MR. HQOD:

Q. Mr, Buriell, greeftings
AL Mr. Hood, nice to see you again.
Q. ¥es. I chink when we last saw each other, it

was Monday aftermcon, if I recall.

Al Seems like a long, long time ago.

Q. Yeah. We're almost dona. Juek a couple
things I want to circle back on and clear up a little
bit, and we'il he dene in five.

Ms. Montgemery mentiensd the cast and expense
and time associated with building these roads. Do you
remember that discussion from juet a few minutes ago?

A, Sure.

0. And the [Stillman] Reoad, of course, is the
prime example of that in this region; is thakt right?

A Stoneman's Road was --

a. Stoneman, sSorry.
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they were doing?
A Yeah, we sure da, throughout the Weab. 2And

one thing I put in my report ie a footnote. I don't
know why I'm even remembering it. But General Crook,
in his autobiography that I locked at, the szame fellow
who puched far the congressional funde ko improve
Stecneman had experience using rivers in military
manner, and I list those Teaegons in the footnote. And
to me it was provocative that Crook was no s=trandger to
the use of boakts for military purposes.

Q. I want tc move very guickly now to your
reconstruction, and, again, you used a perlocd of
1313 -- youfre not even going ko need to open it up,
Mr. Burtell.

A. Ckay.

Q. ¥ou used a periocd of recoxd of 1913 to 1540,
you accounted for the diversians thatb toek place during
thcee time periods, and you did an accounkting approaach
te putting the appropriate amount of water back Into
the stream?

A. I think that's a fair summary of what I did.

Q. Okay. 2nd one of the things you -- and I'm
not geing tea get into all the detail. We've got plenty
of that.

One thing that I did want to circle back on,
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there was some diecussion aboutk how you accounted for
the impacts of groundwater pumping. Do you remember
thecee discussions, generally?

AL Generally, yes.

Q. Okay. And you gave an explanation for how
that was accounted for, and you relied on the work aof
others, essentially; falx encugh?

A. That's right.

Q. One thing that occurred to me, maybes to put
it into perzpective for everybody, we live in this age
where we're familiar with electric pumps and large
capacity groundwater wells and zc forth. Can you put
it inte hilstorieal context when that sort of well
pumping proliferated in the region?

A. Yeah. The 1940s is when most of Arizona
started to receive electricity and, alec, the
development of turbine pumpd had ccocurred. And so that
ie a common demarcation point when groundwater pumpage
for drrigation really started to take off. And so thab
19408 period is where you sbtart geeing guite an uptick
in pumping.

But, again, to be fair, and I desecribe in my
report, that's not te say that there wasn't pumping
before that time; bukb it was less. And I thought the
UJgEs did a fair Jjob of not ignoring pre-1940 pumping,
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I tried to explain to him, as fairly as I
thought I could, that what I did was an accounting
measure; not all that unlike what the Burean of
Reclamabion had done. 2And, actually, Mr. Hjalmaracn
himself used an accounting measure, now that I really
lock at how he did dtc.

And his response to me was, well, that pute
what I did into a different context. He said that he
was more under the impreselcon that I was tzrying to
model the Verde Riwver and, yeou know, wodel in detail
what thecee flowe were prior te the impacts of man,

2nd if there's any point I would like the
Commission to take away, is, again, I did an acecounting
procedure that I think is not eonly very conservative,
bukt,; again, resulte in more flow im kthe river than even
Mr. Hjalmarson would suggest.

So he was thinking that I waa trying te de a
much more detailed spatial and temporal analysis of
flow. And what I think Mr, Hialmarson convinced him
wags that that type of detail you would need to make a
lok of assumptcicna if you're geoing ko use the data thak
he collected

And when I explained to him how I used his
data, then he felt more conFident that how I used his
data was not unreasonable.
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but locking at it and then, moet importantly fer the
puxposes here, looking at what effect they felt that
that had on the river in terms of baseflow.

Q. Okay. And then just putting it in the
historical context, the reason why that figure might
not be as large as you would otherwise think, it was
1940 is when you cut off. It took off after that,
groundwater pumping took off after that date?

a. Cartainly agricultural pumping in earneskt
increased after that period of time, and the USGSE
tracked that as well.

o. Mr. 3lade had some guestions for you about
your communications with Mr., Ross and vour reliance on
hie study. Do you recall that discussion?

Al I do, yeah.

Q. And one of the things that he mentionad wae
he said it was reascnable for you to use his work in
the way that you did, and he referenced, you know,
understanding that there's some assumptions in play.
Can you just describe what that involved?

A. Yeah As I think I've kestified, when I
talked to him, the first thing he said to me ia he
said, "Mr. Burtell, it's not clear exactly what you
did," and that's where, again, I was interested in
seeing how Mr. Hjalmarson had characterlzed what I did.

602-258-1440
Phoenix, AZ

COASH & COASH, INC.
www ., goashandcoash. com

VERDE RIVER VOLUME 15 04/02/2015 3440
a. There was some discussion aboubt your use of

median flows versus the way the Washington eriteris

have been used using mean flaws. DOo you remember kthose

discussions?
A I do.
Q. 2Znd we have had discussion in this proceeding

and other contexta, as well as regarding the other
gtreams, about why people have a tendency in this state
to use median flows versus mean flows. Thak's been a
topic of discussion that's been replete through theae
proceedings, would you agree with that?

A. Ia it started with the San Pedro, and 1t

continues today.

Q. That's right.
A Sure.
[« And sa while mean flows might be a prebty

good indicator of typical or ordinary flows in cexlkain
reglons in our country, in the arid Soubhwest, whers we
have flashy streams and we have watersheds that get a
large percenrtage of their precipitation in flashy
monsoonal eventka and so forth, what 1g the more
reasonable measure of typical or ordinary flows?

A Although I disagree with Mr. Fuller in many
and other areas, he and I are in agreement that median
flow is a beiter representabion, a more characteristic
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of average or typical flews in the Southwest; and you
draw that comparison to the Northwest, where those type
of vislent, lccalized etorms, an averadge flow there
would probably be a lot closer to the median flow
there. But in Arizona the averags flow and the median
flow can be quite different.

And I've locked at a lot of stream flow
rzecords when I compiled the Arizona Water Atlae, and I
would be at a loss to think of any streams that I
recalled where the madian flows are similar to the
average flows. The average Elowe are, almost witheoub
exception, much higher, so...

Q. And that's a function of the average being
skewed vp -- the average or mean being skewed upwards
by these large events?

AL aAnd because of how extreme -- even going back
Ee Judge Allyn, when he eaw che aftermaths of thess
huge floods that blew down through the Verde, wou throw
that inko all of your numbere of averaging, and it's
amazlng what a few large events can do. And 1if you're
not capturing that water in a resarvoir, you would be
surprised that that much water can get Ehrough But
the averaging procedure is like you had a reservoir,
and that is all thak wakter geks captured. So it really
affeckts the number. It really swings it cut.
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THE WITNESS: Let me characterize it
this way:

Mr. Breedlove, as You probably have
heard at length -- I'm scrry.

MS. HERNBRCDE: Mr. Chairman,

THE WITNESS: Who am I responding to?

MR. BREEDLGVE: The Chairman.

THE WITNESS: I'm a little punch drunk
at this stage.

MR BREENLOVE: Everybody is.

CHATRMAN NOBLE: You need to go homs
tonight znd go to bed, and maybe just come back and
listen Eomorrow.

THE WITHESS: I'm dreamling of that and
Crogg-examining counsel, so.

MR. HENNESS: You're not the only one.

THE WITNESS: Yeah. So who am I
responding to?

Ckay. &And your question is, Chairman
Noble?

CHATRMAN NOBLE: Explain to the confused
Chairman what the 25th percentile findings represent --

THE WITNESS5: Sure.

CHATRMAN NOBLE: -- with regards to
accommodating the differences between average and
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Q. So if mean annual flews are representative of
ordinary or noxmal, typical flows in Washingtem, if you
want to do an applee-to-apples comparison, in Arizona
you're going ko lock abk the wmedian?

A. I think cthe median would be faixr, and
certainly the 25th percentile would be fair And I
looked at both here in Arizona.

CHATRMAN NOBLE. Fred wants to know what
you're talking about.

MR. BREEDLOVE: We're all right.

CHATRMAN NOBLE: The 25th percentile.

MR, BREEDLCVE: We're ockay.

CHAIRMAN NCBLE: No, welre not,

MR. BREEDLGYE: I'm okay.

CHATRMAN HMCOBLE: Well, then the Chair
wants to know.

MR. PREEDLGVE: Seriously

THE WITNESS: 1I'm sorry.

MR. BREEDLOVE: 25th percentile.

CHATRMAN NOBLE: I'm talking about on
the 25th percentile.

THE WITNESS: Okay, fair enough. 2And it
gets a little confusing, buk let me --—

CHATRMAN NOBLE: That's what the problem
was.
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median flows as they are considered in the Washingkon
water report.

THE WITHESS: The Washington report
looked at average flowd, and average flows, again, in
an area like thak, which don't hawe extrem=s, is
probably much closer to the median flow.

S0 putting that aside, whakt's a median
Flow, what's a 25cth percentile, what'e a
80th percentile.

Mr. Hjalmarson spent a lot of time
talking about flow frequency curves, and so did
Dr. Mussetter. ILf you were to take all the flows
during a certain period of time and rank them from thes
smallest to Ehe largest, that's the basis of coming up
with these flow percentiles.

The median is the easiest one for peaple
to get their heada arovund, becausse if the median ia
zight down the middle and thalk weans 50 pexcent of the
Flows, 1f you line them all up from the smallest to the
biggest, 50th percentile, half of them are lower and
half of them are higher,

Where thinga start getting a little
Erieckier and where I and octhers, we confuse acurselves,
is the 25th percentile, let'e say, versus the
90th percentile. When you say the 25th percentile,
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what you're saying is that the flow at that -- yen've
added them all, you've listed them 2ll. So the
25th pexrcentile meane that you've got 25 percent of the
flows that are higher and 75 percent of the flows are
lower. That's the 25th percentile

So what that means is that you're now
looklng at a series of higher flow events. And so the
a5th percentile, if's going ta vary depending on what
river you're at; but when you mave past, as in Arizoma,
past the median and you get more towardsa the
26th percentile, the flows are increasing and you're
getking closer to what wmight be an average £low,
because, again, those averages are affected by the very
high flow events.

One other point of reference is
Mr. Hjalmarson epent a lot of time talking about the
90ch percentile flow. So the 90th percentile Flow ia
used by him, I'm not sure so much by othera, butb as
more of an indicatlon of baeseflows, and that's on the
other gide of the spectrum, where only 10 percent of
the time are the flows any lower. 90 percent cof the
time the flows are that amount or higher.

So cirelling back now to Washington with
that in mind, the Washington criteria are baeed on
average. Etreamflew conditicns in Washington, they
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gtabtistice in college?

THE WITWESS: I passed, so...

MR. BREEDLGVE: So did 1.

CHAIRMAN HOBLE: If the Washington
report was done on Arizona rivers, what‘e your oplnlen
ae to what they would do with regards to determining
this flow?

THE WITNESS: I think they would do what
Mr. Fuller and the State Land Departmenkt did, and that
iz look at median flows and base thelr criteria based
on median flews. I don't believe it would change the
depths that they relate to, butb I think they wonld use
medians rather than averages.

CHAIRMAN NOBLE: IE you had used the
averadge or mean flow and not included the
25th perceniile, what would have happened to your
resulte?

THE WITNESS: The 25th percentile, in my
opinion, is close to, 1f not exceeding, right in the
area of, in my opinieon, what thoge averages would have
been. So I don't helieve it would have changed my
Tesults.

Maybe 1t would have Increased or
decreased my reconetructed depths by a Eew tenths, at
most. I didn't do the exercise, bub my —- based on the
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don't have the flasghy nature that we-do. If yon were
to compare average flows in Washington to median flows,
my intuition would be ie they would be much closer to
each other than they would be here in Arizona.

In Arizona, average flows and median
flewa, there's going to be more of a separation due to
the effect of those higher flood events.

8o when I did my analysis, T followed
initially -- as I wae aamked at length by Mr, Helm, I
started with median flows as an indication of ordinary
conditions. Mr. Fuller talked about the fact that
median, in Arizcona, le a better indication of ordinary
flows than averages. %o I started with mediazns. But
the last thing I want to be accused of before this
Commissicn is Erying to cook the books and
underestimate how much water was in the river when we
de these flow reconstrucrions and you do your analysis.

So I also looked ak the 25th percentile,
which, again, ie including now mere of these higher
flowe. 8o I've moved past medlan now and I'm getting
into the higher flow range. &o I'm trxying to then
move, ackunally, towards what would likely be average
flows even in Arizona because cof the effect of these
larger flows when you average everything out.

CHAIRMAN HOELE: How did you do at
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rating curves, that is, how the depth of the river, on
average, changes based on ita flow, I den’t wank to say
depths are inasensitive to flew, but you increase the
flow by, you know, 50 or 100 cfs, itfs not caunsing the
river to go from 1 fookt to 2 foot depth, for example.

The increase in depth is a more
gradational thing 8o as I'm known Eo be long-winded,
I would say that the depths would nob be substantially
different than what I've put in my reporkt.

CHATRMAN NOBLE: Don't worry about it.
Mr, Hood already used up his five minutes on my time
now,

THE WITNESS: Fair enough

CHAIRMAN NOBLE: ©One more thing.

THE WITNESE: OCkay.

CHAIRMAN NOBLE: Did you know that you
were not using the same criteria that the Wazhington
study had used?

THE WITNESS: I certainly was aware of
them using it on average, based on average flcw, taken
ak thelxr word. But, again, as indicated, flow
conditions are different in Washington, and I felt that
my analysis, because I locked at both median and the
25th percentile, that I would have covered my bases, if
vou will.
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CHATIRMAN NOBLE Ara you feeling bebter
now, Mr. Hood? I wankted ko give you a little brezk.
ME. HOGD: I appreciate that. I am not
feeling any beiter, but I only have two more very bxief
lines of questioning, if that's okay.

CHATRMAN NOBLE: It's 5:01.

ME. HOOD: We'll be done in two minukes

THE WITNESS: If I can keep my responses
short. Got 1it.
BY MR. HOOD:

Q. I'm not saying anything,

Mr. Burtell, I want to very duickly turn
You had a discussion with Mr. Helwm abouk commercial
navigation having an econemic component. Do you
remember that line of discussion?

Al I do.

Q. And there was some discuesion about
commercial navigation being invelved in a for-profit
enterpriee. Do you remember that discussion?

Al I do.

Q. Okay. Let me ask you this: Do you have any
understanding or requirement thak that economic

activity, that commercial activibty, actually results in

a profit?
COASH & COASH, INC. 602-2568-1440
winw . coashandcoash. com Bhoenix, A%
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diktech, they're not diverted onto the lands, and they
run right back into the mtream and they flow right back
into the stream, and they may get diverted later, but
they're accounted for already at the next gage.

A, Yeah, and I thought my —-

Q. Hold on, hold on. I just want to make sBure
you remember that discusesien.

A. I do.

Q. I only have cne more gueskion, and I don't
want to uzas= it up okay.

A. Fair enough.

Q. You talked a lot about the 43 percent I
juat very guickly want to btalk about the 57 percent
left over, okay?

A. Okay.

Q. Some of that ends up being consumptively used
by the crops, true --

A Yes.

Q. ~- some perc¢entage of that 577

And some portion of that probably evaporates;
is that true?

A. A porticn not only used by the eropa, but
ponded on the £ield, works lts way up, vyeah.

Q. Bome component of that 57 percenk returns to
the river through some pracess, either aa return flows,

COoaSH & COASH, INC.
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A. ) You know, you could think of a business that
iz breaking even ox making a less. FEconomically, I
think an economist would say they're not, guote, making
a profit, but it's still a2 business and it's still
being used, so...

Q. Would that qualify as commercial activity for
Your purposes?

AL Cercainly, yeah.

0. Ckay. So if we have evidence of somecne
conducting commerce on the --

CHATIRMAN NORLE:. You're now on three.

MR. HOOD: I got the answer I needed on

that.

MR. HELM Get that in the record,
please.

MR. HOOD: I learn faster than Mr. Helm
does

CHATRMAN NOBLE: Ch, please, that wiil
not go on the record.

ME. HELM: I have no problem with it
being on the record.
BY MR. HOOD:

Q. You had another discussion with Mr. Helm

about the diversions. 43 percent go right hack inte
the river, because while they're diverted into the

COASH & COASH, INC.
www . coashandcoash.com
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runocff from the ficldd, or it comas back into the
ground and eventually returna as baseflow; true?

AL Sure, you can get both direct return flow
absent this terminal Elow Ezrom the dikch. I think my
cpinien, having spent time vp there and looking at
those fields, I think a lob of it iz through seepage
infilkration and then it seeps back inte the river as
bageflow.

Q. And you went ahead and put zll of that
57 percent back into the river, even rzcognizing that a
slgnificant portion of it i1s already being counted at
the gade because it's already return flow?

A, Yeah, and sec, again, 1lt's a difficult

concepk, but thus I am double counting hecause --

Q. in favor of higher discharge and greater
depthe?

AL Becaure if that wakber —-

Q. True?

A, True.

Q. Okay.

MR. HOOD: That's all I have.

CHAIRMAN NOBLE: I™m not exactly sure
whab to may except 9:00 a.m. in the mozning.

(An off-the-record dizcussion ensued.)

CHATRMAN NOBLE: We're going te go back
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on the record. We're going back on the record
THE WITNESS: I've been here this long.
CHAIRMAN NOBLE: Fred really was
confused oen a couple af items
MR. BREEDLOVE: I think we were confused
abocut what .each one of us was going to ask.

THE WITNESS: Let's put a ribbon around

this.
MR. BREEDLOVE: Back to the Washington.
CHATRMAN NOBLE: Oh, this ia great.
MR. BREEDLOVE: Just bziefly.
On Paragraph 92 of youx report --
No, eon the ene that he deesnlt know the
number .

-~ it Bays -~ you say that -- well, it
talks about the Washington conslders streams with a
mean depth of leas than 2 feet are prohably nok
navigable, streams with a mean depth of betwesen 2 and
3 and a half feet may be navigable depending on the
balance of factors, and then -- oh, and Etreame Lhat
ara ab greater than 3 and a half feet are probably
navigablie. 2And the last sentence saye "The Verde River
1= alsc nomnawvigable in its ordinary and natural
condition using these criteria."

and if you go back and look at the
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okher than a vehicle ar reference for the Washington
criteria. And the USES, certainly, at the end of the
day didn't take their depths and apply it through the
eriteria. But that's exacktly what I did. I used the
report simply as a reference for the criterla, and I
thought I fairly applied the criteria

I reconstructed flows using the method
that I've spent some time here discussing and then came
up with a depth, and those depths are illustrated or, I
shenld gay, tabulated in Table 5.

So if I could cuickly takes two examples.
30 for at Camp Verde, at the 25th percentile, T had a
reconsbructed depth of 1.4. I then go to these
cxiteria. I don't gc to the whole rest of the UsSGS
report. T just go to Page 1 or whenever those criteria
are presented and I say, okay, wy average depth is 1.4.
The criteria says if the mean depth ias less than
2 feet, probably not navigable.

So I didn't take the analysis any more.
All I can take from Lhose criteria is, based on my
reconatructed depth, if that was the law of the land, I
could say probably not navigable.

But now let's take another example that
I believe Mr. Slade had we addrese. Lek's take the
near Camp Verds, alsc 25th percentile. 1In that case my
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Washingteon or the -- what's it called? -- the Magirl
and Olsen 2009 report frem the USGE, if vou lock in the
abstract, the last sentence agays, and this ia on Page 1
cf the report, "This methodology does not determine
navigability - a legal concept determined by federal
common law - insktead, this methodology is a tool for
predicting chanmmel depth, bap width, and bottom width
of rivers and streams in Washington."

And so0 I guess my question is how does
that jive with your comnclusion that the Verde Rilver is
nonnavigable, and is it that your uze of those
navigability factora is just one of the teools, as you
like tc say, in your total determination; or how does
that work?

THE WITNEES: Yeah, and I can sese why
there waa some confusion, and I helieve the State Land
Department entered into evidence thak report in its
entirety.

The report opens up by presenting thoee
Washingten criteria and then pute them aside and spends
the rest of the time, the USGES, trying to explain how
the GS could estimate stream depths throughout
Washington, and that was then really the focus of the
reporkt _

I didn't look at that report as anything
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reconskructed mean depth is 2. Turning back to the
oriteria, if the mean depths are between 2 and 2.5, I
read these criteria, meaning the instructicns provided
to apply the criteriz, ie i€ the flows are betwaen

2 and 3.5, may ke navigable, depending on the balance

of the factors.

S8o the ability for me to take these
criteria and come to the conclusion that the Verde was
net navigable using these criteria 1s I took theose
criteria at the face value of if the depth is hetwesn
2 and 3.5, it might be navigable, depending on the
balance of the factora.

So I couldn't ignore the balance of the
fackors. T took them at face value and, thus, I looked
at the bkalance af the factore, and you've all heard
ad nauseam the other thingas I considered

So upon applying what I thought the
cxlteria =said as 1ts face value, for those cases, the
two gagee that Mr. Slade zerced in on, I then did what
I thought I was instructed to do For the cases where
I had 2.0 and 2.2, I was instructed to look at ekther
factors. I wasn't -- those criteria don't say juat
atep bthere. It says other factors. So I locked at the
other fartors, and my report addressed cother factore.
And when I did that, I came to Ehe cenclusion that it
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wagn't navigable.

MR. BREEDLOVE: That'a it. Thanks.

CHATRMAN NOBLE: Well, no. No, no, that
can't be ik,

Were 2.0 and 2.2 the highest values for
depths that you came up with?

THE WITNESS: They were, and it was the
25th percenktile.

CHATRMAN NORLE: Thank you.

MR. HOOD: So may I just follow up on
that, wvery briefly?

CHAIRMAN NOBLE: ©Oh, do you want to came
ait on this side of the table?

MR. HOOD: Oh, geez, No, no.
BY MR. HCOD:

Q. Just te c¢larify, ec for those two values,

2.0 and 2.2z, 75 percent of the Eime at those skream

gages it weould have been less than those amounks -—-—

AL That's correct.
Q. —— less than those depths?
A That's correct.

CHATRMAN NOBLE: Now, are we ready to go
home?

Firgt of all, Mzr. Burktell, since we
won't have the opportunity tc put this on the recoxd
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STATE OF ARIZONA )
COUNTY OF MARICOEA )

BE IT XNOWN that the Foregoing proceedinga
were taken befare me; that the foregoing pages are
a full, true, and accurate record of the proceedings,
all done to the beat of my s5kill and ability; that
the proceedings were taken down by me in shorthand
and thereafter reduced to print under my direction.

I CERTIFY that I am in no way related to
any of the partiee hereto, nor am I in any way
interested in the outcome hereof.

I CERTIFY that I have complied with the
ethical ehligaticne set forth in ACJA 7-206(F) (3)
and ACJTA 7-206 (J) (1) {g) {1} and (2). Dated at
Phoenix, Arizona, this 18th day of April, 2015

JODY L. LENSCHOW, RMR, CRR
Certified Reporter
Arizona CR No. 501352

I CERTIFY that Coash & Coash, Inc., has
complied with the ethical obligations set forth in
ACJA 7-206 (J) (1) (g) {1} through (6).

i TAL

COASH & COASH, INC.
Registered Reporting Firm
Arizona RRF No. R103g
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again, we appreciake your time and your testimony. We
appreciate your being able ko eit through thia, and we
appreciate those attorneys who worked really hard on
questioning My. Burtell. I'm sure it's an experience
that he will long remember,

THE WITNESS: I would like to say
fondly, bubt I'm on the recoxd.

CHATIRMAN NORLE: Okay. We are adjourned
until tomeorrow morning zt 9:00 a.m., redardlese of Efire

drille.

(The proceedings adjourned at 5:12 p.m.)
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