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 1      TRANSCRIPT OF PROCEEDINGS
 2  
 3      CHAIRMAN NOBLE: Good morning.  We're
 4  here today on the fourth day of the hearing to
 5  determine the navigability of the Salt River.
 6  Yesterday, as the sun set, Mr. Murphy was examining
 7  Mr. Fuller.  We won't call it cross.  It seems pleasant
 8  enough.
 9      Mr. Fuller, are you ready this morning?
10      MR. FULLER: Yes, I am.
11      CHAIRMAN NOBLE: Mr. Murphy?
12      MR. MURPHY: Good morning.  Tom Murphy
13  for the Gila River Indian Community.
14      CHAIRMAN NOBLE: Mr. Murphy, I'm sorry
15  to interrupt you, but George reminds us that we need to
16  call the roll.
17      DIRECTOR MEHNERT: Commissioner Allen?
18      COMMISSIONER ALLEN: Here.
19      DIRECTOR MEHNERT: Mr. Henness?
20      COMMISSIONER HENNESS: Present.
21      DIRECTOR MEHNERT: Commissioner Horton?
22      COMMISSIONER HORTON: Here.
23      DIRECTOR MEHNERT: Chairman Noble?
24      CHAIRMAN NOBLE: I am here.
25      Mr. Murphy, please proceed.
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 1      MR. MURPHY: Thank you.
 2  
 3      JONATHAN EDWARD FULLER,
 4  called as a witness on behalf of the State Land
 5  Department, was examined and testified as follows:
 6  
 7      CROSS-EXAMINATION (Continued)
 8      BY MR. MURPHY: 
 9  Q.   I think when we left yesterday, Mr. Fuller,
10    we were discussing some of these historical accounts of
11    boating on the Salt River.
12        Before we do that, I did want to ask you a
13    few additional questions about the newspaper accounts,
14    in general.  I was looking through testimony in the
15    Salt River from 2005.  And I think you said Mr. Gilpin
16    was the person who assisted in compiling your history?
17  A.   He was in charge of the elements of the
18    project they worked on, and history was one of those,
19    yes.
20  Q.   So in 2005, Mr. Gilpin said, "But it does
21    appear that it was a relatively rare occurrence, rare
22    enough that when it did occur, it was usually
23    newsworthy.  In most of these situations, it was being
24    reported on because it was a newsworthy event."
25        He was talking about newspaper accounts of
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 1    navigation of the Salt River.  Do you agree with his
 2    statement?
 3  A.   In general, yeah.
 4  Q.   He also said, and I quote, It's also very
 5    clear for many of these accounts that people
 6    regarded -- people themselves regarded their trip down
 7    the Salt as an experimental sort of thing.
 8        Do you agree with that statement?
 9  A.   There are definitely trips down that were
10    experimental and were specifically described as that.
11  Q.   And you chose him to put together or
12    participate in the historical portion of your report,
13    right?
14  A.   Yes.
15  Q.   With regard to the individuals who
16    participated in putting that report together, were
17    those individuals, for lack of a better way to put it,
18    individuals the State Land Department said "These are
19    the people that are going to participate," or did you
20    get to pick them?
21  A.   We got to pick them.
22  Q.   All right.  Slide 164 of your presentation,
23    which, again, is State Land Department's Number 364,
24    talked about the Buckey O'Neill "Yuma or Bust"
25    expedition.  As with --  And I couldn't find a
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 1    newspaper article in the State Land Department's
 2    newspaper articles, but in your report, you basically
 3    identified that this party left Phoenix for the purpose
 4    of exploring the Salt and Gila Rivers, and as with some
 5    of the other accounts involving transportation or
 6    boating or going from the Salt River Valley down to
 7    Yuma, it doesn't say exactly where they left on the
 8    Salt River, does it?
 9  A.   I'm not sure the purpose of their trip was
10    exploration.  As I understand that word, I think it was
11    more travel.  But let's take a look.  Well, the article
12    that I have from the Gazette, September of 18- --
13    November of 1881, says they left Phoenix.
14  Q.   In 1881, did the south boundary of Phoenix
15    abut the Salt River?
16  A.   I don't know.
17  Q.   Now, I think the article also said that the
18    party was seen 12 miles -- and it just says, and I
19    quote, from here, wading in mud and pulling the boat,
20    right?
21  A.   Yes.  Says wading in mud, water up to their
22    knees, pulling the boat, and apparently as happy as mud
23    turtles.
24  Q.   I think this trip also involved some amount
25    of alcohol.
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 1  A.   Yeah, there's an article from December 3rd,
 2    also from the Gazette, where, the liquor having given
 3    out three days before, the crew existed on bacon.
 4    Looks like they went for the liquor first and saved the
 5    bacon for later.
 6  Q.   And the author also said in the December
 7    article, and you quoted in your report, We have
 8    advices, however, that the boat reached Gila Bend and
 9    busted, right?
10  A.   Yes.
11  Q.   And this is another account that you have
12    labeled as a success for Segment 6, right?
13  A.   Yes.
14  Q.   I think when you were testifying about this
15    account on the Gila when we had that hearing, you said,
16    and I quote, There's a lot that's unknown here.
17        Is that still accurate?
18  A.   Yeah.
19  Q.   I think one of the issues, too, is that there
20    was a clear discrepancy in the dates of the two
21    newspapers, right?  The trip says they took six days,
22    but the dates of the two newspapers were November 30th,
23    1881, and December 3rd, 1881, right?
24  A.   Well, I took the discrepancy to be the
25    account date, not the dates of the newspapers.  I think
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 1    the dates of the newspaper's probably correct.
 2  Q.   Okay.  All right.  You talked a little bit
 3    about the Meadows account.  And, again, this was a
 4    substantially after-the-fact account of a prior trip,
 5    right?
 6  A.   You're referring to the Meadows '83 on Slide
 7    167?
 8  Q.   Yeah.
 9  A.   Yes.  That was an after-the-fact account.
10  Q.   We knew that there were newspapers in the
11    area in 1883, right?
12  A.   Yes.
13  Q.   And I think, being diligent, you looked to
14    see if there was any account in the newspapers during
15    that particular time period, right?
16  A.   We did not find an account of the -- Meadows
17    at that time.
18  Q.   I think in this account what they said was --
19    I don't think it's on your slide, but I think maybe you
20    did mention this, which is, in passing through the
21    second box, they got hung up on the rocks and had to
22    roll more rocks into the water to raise the water high
23    enough to float the boat clear, right?  Does that sound
24    accurate?
25  A.   That's what it says, yes.
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 1  Q.   I don't know if it was this account or one of
 2    the accounts, the author of the article said that the
 3    Salt River should be included in the River and Harbor
 4    Appropriations Bill.  Do you remember that one?
 5  A.   I do.
 6  Q.   That ever happen?
 7  A.   Not that I'm aware of.
 8  Q.   So with Meadows, you called this a success
 9    for Segments 3 through 6, right?
10  A.   Yes.
11  Q.   Slides 168 and then, I think, also through
12    170 is an account of the Burch trip.  This was another
13    trip to determine the feasibility of using the Salt
14    River for floating logs, right?
15  A.   Yes.
16  Q.   I think one of the articles described the
17    river as, quote, rapids with numerous projecting
18    boulders make the trip a hazardous one, right?
19  A.   I remember the phrase "numerous projecting
20    boulders."  I don't recall the "make the trip a
21    hazardous one."  It may or may not be in there.
22  Q.   Mr. Burch referenced in the account -- he
23    stated that he intended on erecting a sawmill at the
24    foot of the Sierra Anchas, right?
25  A.   If that's a important point, we could look it
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 1    up to be sure.  My recollection is he was described as
 2    being a sawman or from that area.  Whether he intended
 3    to establish one --
 4  Q.   Did that ever happen?
 5  A.   I don't know.  I know that there were logs
 6    that were delivered down the river to the dam during
 7    construction, so it may or may not have been him.
 8  Q.   I think the article referred to the
 9    individuals on this trip as daring adventurers.
10  A.   Yes.
11  Q.   On one occasion, they were wrecked.
12  A.   Yes.  That's what the article describes it
13    as, yes.
14  Q.   One of the more interesting discoveries on
15    this trip, I think, was that they found an area that
16    was perfect for a dam.  Is that right?
17  A.   I know there was an area there that turned
18    out to be suitable for a dam.  I don't recall that
19    that's what they found.  Dam building wasn't really the
20    focus of my reading here.
21  Q.   Was there salmon in the Salt River, 1885?
22  A.   There's something called Colorado River
23    salmon -- it's like a pikeminnow -- that ran up the
24    Salt, yeah.
25  Q.   On the third day, the account -- and this is
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 1    from State Land Department's 196, reads that, quote, We
 2    had several narrow escapes in our rapid decent, and
 3    finally, we shot up on top of a large rock in
 4    mid-channel, which we did not see, our gallant host was
 5    upset and we were left perched on the rock like "ye
 6    ancient mariner."
 7        Do you have any idea where that was?
 8  A.   Other than it was in Segment 4, no.
 9  Q.   I think they say that they bumped on rocks
10    occasionally, right?
11  A.   It wouldn't surprise me.
12  Q.   Slide 171 is the Spaulding account.  This was
13    the major who died when they were lifting the boat over
14    the Mesa Dam, right?
15  A.   That's my understanding, yes.
16  Q.   Does this account actually state where they
17    left from on their trip?
18  A.   I believe Fort McDowell.
19  Q.   I don't think you got my question there.
20    Does this account state where they left from on their
21    trip?
22  A.   Let's take a look.
23        It does not.
24  Q.   Is a death on a boating trip during a portage
25    insignificant?
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 1  A.   Not to Mr. Spaulding and perhaps his widow.
 2    I think they would find that a significant event.
 3  Q.   Actually, I was asking you not about this
 4    article.  I was asking you in general.  I understand it
 5    was tragic, the death was.
 6        But what I'm asking is -- and I'll make it a
 7    broader question.  Is a death or an injury which occurs
 8    on a portage insignificant?
 9  A.   Just, in general, if somebody dies, yeah,
10    that's not a happy outcome.
11  Q.   And not withstanding that the death in this
12    case occurred when the major was attempting to remove
13    his gun from the boat, there may be risks in moving
14    various types of equipment in and out of a boat during
15    a portage, right?
16        That's a general question, by the way.
17  A.   Pardon me?
18  Q.   That's a general question.
19  A.   Is there risk associated with removing things
20    from a boat?
21  Q.   Are there risks in moving equipment in and
22    out of a boat during a portage?
23  A.   I suppose in the same sense there's a risk in
24    removing your groceries from the trunk of your car or
25    something like that or walking next to a river.  There
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 1    are risks, sure.
 2  Q.   Well -- and some equipment that you might be
 3    hauling in a boat could be potentially dangerous,
 4    right?  Explosives, firearms?
 5  A.   Yes, those could be dangerous pieces of
 6    equipment, sure.
 7  Q.   Mining equipment?
 8  A.   Sure.
 9  Q.   Machinery?
10  A.   All those things could be carried in a boat,
11    you're right.
12  Q.   And the Spaulding account you called a
13    success for Segment 6, right?
14  A.   Yes.
15  Q.   The next account, Slide 174, is Gentry and
16    Cox.  This --  The newspaper article is State Land
17    Department's 247.  Now, this account states that a
18    ferry was floated down the river, correct?
19  A.   Yes.
20  Q.   And the only actual reference to the Salt
21    River in this article was that the ferry had previously
22    been used on the Salt River but now was being used on
23    the Gila River, right?
24  A.   It was being taken down to -- the Gila River
25    to Gila Bend, yeah.
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 1  Q.   We don't know how it was taken down from the
 2    Salt River at Maricopa crossing to get to the Gila
 3    River, do we?
 4  A.   The article does not specifically say whether
 5    they floated down the Salt River or whether they loaded
 6    it on a boat, took it down to the confluence, and then
 7    put in the river at that point.
 8  Q.   Is it possible that this ferry was on the
 9    Salt River --  Let's say the flows are low.  They say,
10    "Hey, let's haul this over land down to the Gila River
11    and see what we can do there"?
12  A.   I don't think it's possible in the sense of a
13    high degree of probability, but I suppose it's possible
14    in the sense that a monkey sitting in front of a
15    typewriter could produce a novel, but sure.
16  Q.   What's improbable about that?
17  A.   A boat that's capable of floating across the
18    Salt River, it seems like a logical thing.  It says
19    they floated it down, so --
20  Q.   I'm sorry, I thought in my question I said
21    when the flows were low.
22  A.   Were the flows low?
23  Q.   Well, I think that was part of my question.
24    I said is it possible if the flows were low, they could
25    say, "Hey, let's haul this out over land and go try on
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 1    the Gila"?
 2  A.   On the 9th of January, the flow at Arizona
 3    Dam was about 2100 cfs.  That was part of my
 4    presentation yesterday.  So no, they weren't low.
 5  Q.   All right.  Slide 175, Sykes and McLean, if I
 6    recall correctly, there were a couple of accounts on
 7    the Gila involving Mr. Sykes that, for lack of a better
 8    way to put it, seemed kind of equivocal.  Does that
 9    sound accurate?
10  A.   I wish I remembered that better.  I don't.
11  Q.   Okay.
12  A.   There were two Sykes.
13  Q.   Yeah, I think there was Stanley and there was
14    Godfrey, right?
15  A.   That sounds right, yeah.  There was a Godfrey
16    Sykes.
17  Q.   And in this account, which is in 1945, he
18    recalls claiming to have made a boat voyage from
19    Phoenix to Yuma in the 1890s, correct?
20  A.   Yes.
21  Q.   And once again, doesn't say where from
22    Phoenix they left from, right?
23  A.   Actually, he has a location where they
24    started.  Refresh my recollection here, look it up.
25        It said he said he built his boat at
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 1    someplace called the Five Points Corral, which I was
 2    unable to locate on any of my historic-location maps.
 3    And then he said they took a wagon to haul their boat
 4    to the river.  And they picked a place to launch.  "As
 5    I remember it, he left us at a place where the water
 6    was about 15 or 20 feet wide and a foot or so deep."
 7        Didn't say the specific location on that.  So
 8    I guess, if we knew where the Five Points Corral was,
 9    we would have a little better idea where they started.
10        As I mentioned when I gave the presentation,
11    there was someone else who prepared the report
12    previously, Mona McCaskey, I think her name was, and
13    she suggested that they started at the Gila confluence,
14    which is what I mentioned.  But the description
15    describes dry reaches until they reached the Gila
16    confluence, so -- but I'm not sure how to jibe those
17    two facts.
18  Q.   So if we do have any facts relative to the
19    Salt River, what they are is they called the boat Pride
20    of the Salt River, and then after shoving off, the
21    river went dry on them, right?
22  A.   Yes.
23  Q.   And "After riding for half a mile," it says,
24    "we were confronted with nothing but very dry -- in
25    fact dusty -- sand," right?
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 1  A.   Yes.
 2  Q.   And you called this a success for Segment 6,
 3    right?
 4  A.   Boat --  Let's see.  Let's double-check that.
 5  Q.   Sure.
 6  A.   Yes, I did.
 7  Q.   There was not any legend, by the way, given
 8    in your PowerPoint presentation for why there is an
 9    asterisk by some of the Yes designations and Segment
10    designations.  Was there a reason for those?  Also by
11    one of the Nos.
12        Like, for example, on the Sykes, you have
13    this listed as a success on Slide 205, but there's an
14    asterisk by the Yes.  What does that mean?
15  A.   I can think of --  As I recall, I put those
16    on there to reflect some uncertainty about the account.
17  Q.   Well, if there was uncertainty about the
18    account, I mean, you would probably call that an
19    unknown, wouldn't you?
20  A.   If I felt that it was unknown, I would have.
21  Q.   I'm trying to figure out the difference now
22    between unknown and uncertain.
23        All right.  Slide 178 is the Hudson River
24    Reservoir & Irrigation Company.  This account is from
25    the State Land Department's Number 60.  In this
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 1    particular account, one of the boats overturned and the
 2    occupants were thrown in the water, correct?
 3  A.   Yeah, that's correct.
 4  Q.   Two of the ribs were found to be smashed on
 5    the boat.  Does that sound accurate?
 6  A.   Yes.
 7  Q.   And the boat was rendered nearly
 8    unserviceable, right?
 9  A.   Yes.
10  Q.   And you called this a success for Segment 4?
11  A.   Yeah.
12  Q.   Okay.  Slide 179, again, at your PowerPoint
13    presentation, this is another substantially
14    after-the-fact account, right?
15  A.   Yes, it is.
16  Q.   And this account relates that two prior
17    expeditions ended in, quote, death and disaster, right?
18  A.   Not from boating, no.  But my understanding
19    is, when they got to Mexico, they ran into trouble with
20    the indigenous people and were killed.
21  Q.   Now, in the account of this -- these
22    gentlemen were from going from Bisbee to Guaymas, was
23    it?
24  A.   I believe it said Phoenix to Yuma by boat.
25    They were going to someplace in Mexico.  To tell you
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 1    the truth, once they got out of Arizona, I didn't find
 2    that information relevant to boating, so I'm not really
 3    up to speed on it.  If you would like, I can try to
 4    pull up the article and try to read it again, if you
 5    like.
 6  Q.   The mention of the Salt River in this says
 7    the lieutenant and two companions left Phoenix going
 8    down the Salt River by boat to Yuma, correct?
 9  A.   That's correct.
10  Q.   And, again, with the other Segment 6
11    accounts, it doesn't say where they left on the Salt
12    River, does it?
13  A.   Says they left Phoenix.
14  Q.   Doesn't say where on the Salt River they
15    left, does it?
16  A.   I would answer that they left Phoenix, which
17    is located on the Salt River, and I would say there.
18    But as to the exact coordinates, no, it does not
19    include the exact coordinates.
20  Q.   A significant amount of this trip was over
21    land and not on water, right?
22  A.   A significant part of their trip, after they
23    left Yuma, or after they --  How they got down from
24    Yuma, I don't know.  Once you got down onto the Gulf of
25    California, it's hard to try to go inland.  You would
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 1    not get a boat down there.  But, again, my testimony
 2    today is on the Salt River.
 3  Q.   Adams and Evans -- and this is Slide 180 of
 4    your presentation -- and as with the others, doesn't
 5    say where they left from on the Salt River, does it?
 6  A.   It says they left from Phoenix.
 7        COMMISSIONER ALLEN: Phoenix?
 8        BY MR. MURPHY: 
 9  Q.   Slide 181 is another log-floating account?
10  A.   Actually, didn't float the log.  It's a
11    non-log-floating account.
12  Q.   Was this -- was this reported in The Salt
13    Lake Herald in Salt Lake City?
14  A.   Yes.
15  Q.   Was it reported in any local newspapers?  I
16    should say any Arizona newspapers.
17  A.   None, that we found.
18  Q.   This was an unsuccessful account?
19  A.   It was a nonstarter.  I don't think I listed
20    this in my table, and I think I explained why when I
21    gave my presentation.  I can repeat that, if you'd
22    like.
23  Q.   It's not enough information.
24  A.   There's plenty of information.  They said
25    they didn't float the lumber because they were worried
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 1    about damaging the Arizona Dam.  The only reason I
 2    mention -- like I say --  Well, I'll just go through
 3    it.  The only reason we put this in there is because in
 4    the original report, we talk about somebody's
 5    recollection of floating logs from Fort McDowell down
 6    to Phoenix.  And it just kind of closes the loop on
 7    that so hopefully I didn't get questions about that.
 8  Q.   Slide 182, this is the Shively account.  And
 9    I think the March 24th article says that Phoenix has a
10    real shipyard, correct?
11  A.   Yes.
12  Q.   Do we know how many ships were built in this
13    shipyard?
14  A.   We do not.
15  Q.   I'm putting up on the screen -- this is the
16    State's 201, and it's an article from the Arizona
17    Republican, March 29, 1905.  And this article reads, "A
18    few days ago The Republican announced the launching of
19    a strange and mysterious craft from the Phoenix
20    Shipbuilding yards.  Since then this paper has been in
21    communication with its marine reporters at lower river
22    ports with regard to the progress of the vessel.  The
23    following report was received yesterday from the
24    correspondent at Arlington:  'The suspicious looking
25    vessel launched from the Phoenix shipyards on the
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 1    23rd'" -- looks like institute, i-n-s-t -- "bearing
 2    Captain Schreiver and crew was sighted off the
 3    Arlington coast about 1 p.m. on Mar- -- 1 p.m.,
 4    March 24.  The captain reported having encountered
 5    rough water and for a time the boat was semi-submarine.
 6    As a precaution against more billows side boards were
 7    put on her somewhere along the Buckeye coast.  She was
 8    last reported near the Wolfley dam.'"  [Quoted as
 9    read.]
10        I want to know how this account passed the
11    tongue-in-cheek test for inclusion in your report.
12  A.   Boy, I do believe it was -- there's a lot of
13    tongue in cheek here.  I interpreted it as they were
14    having some fun.  They apparently knew the guy, and
15    they were having a good laugh about his trip down the
16    river.  But I did not interpret it as a made-up story
17    that, "Let's just write a fictional account of this
18    little guy who builds boats and moves on downstream."
19    So I think there's some fun in there.  I think there's
20    some truth in there.
21  Q.   How do you separate the fun from the truth?
22  A.   Well, clearly, there's statements that are
23    just obviously jokes, making fun, calling it
24    semisubmarine, then calling him a captain and the
25    Buckeye coast.  Those are just kind of fun statements.
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 1    It just seems like a fun, newsy sort of article.
 2  Q.   The date on this, it looks like March 29,
 3    1905.  How do we know it's not a buildup to a really
 4    good April Fools' joke?  We don't, do we?
 5  A.   I guess all March newspaper articles are
 6    buildups to April Fools' jokes then or should be
 7    suspected of such.  But if that's the case, okay,
 8    scratch this report if you want.
 9  Q.   Slide 183 is the account of hauling freight
10    to Roosevelt.  I think the news account says that the
11    hauling the -- hauling up the river in the boat was,
12    quote, of but little comfort to the traveler and
13    expensive.
14        That's the line underneath the line you have
15    in your box.  Is that correct?
16  A.   Yeah.  I believe I mentioned that yesterday
17    in my presentation.
18  Q.   And if you're using a boat for commerce,
19    expense is a consideration, right?
20  A.   Yes.
21  Q.   Now, the sentence above the sentence -- or,
22    above the part that you cut off of your slide states
23    that, quote, recent rains have put the Salt River in
24    the raging torrent class, right?
25  A.   Yes.  I think I explained that as well in my
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 1    presentation.
 2  Q.   It says, ". . . although the water --
 3    although at this time the water is receding."  [Quoted
 4    as read.]
 5        Why did this account pass the "no accounts of
 6    flooding" test for inclusion?
 7  A.   Well, one, it's saying that the extreme
 8    flooding has passed.  This is above-average flow.  I
 9    think I mentioned that as well when I made my
10    presentation.  And this is an account of people using
11    boats to go upstream, to carry material up to the dams.
12    Clearly, it was above-average flow.  As I mentioned,
13    the way I described it, does it reach the flood level?
14    I don't think so.
15        And I also thought it was interesting in
16    that -- given what some folks have thought floods are
17    like, I thought it was interesting that they chose to
18    boat in the upstream direction during a flood.  So it
19    was definitely worth considering.  I felt like it was
20    information that the Commissioners should hear about.
21    We've had other discussions in the past about whether
22    boats were used to bring materials to Roosevelt, and lo
23    and behold, there were boats there that, when the road
24    washed out, somebody said, "We could use boats."  I
25    thought that was an interesting piece of history.


Page 776


 1  Q.   Slide 186, this was the flatboat
 2    advertisement.  This was simply an ad in the newspaper.
 3    I think --  Well, we'll mention this in a moment.  This
 4    was an ad in the newspaper just seeking individuals for
 5    a hunting boat trip, right?
 6  A.   Yes.
 7  Q.   Why do you even include this as an account of
 8    boating on the Salt River when it is just an
 9    advertisement for a potential trip?
10  A.   You know, I understood these hearings to be
11    about navigability, and it seems like people using
12    boats would be relevant to that discussion, so that's
13    pretty much why I put it in.
14        When I presented the information, I did not
15    present it as either a success or knowing whether they
16    actually launched.  Just here was a piece in the
17    newspaper that somebody said, "We're going hunting and
18    we're taking a boat, and we're going down to Yuma from
19    Phoenix."  I thought that would be interesting.
20  Q.   That was an unusually high flow time period,
21    too, wasn't it?
22  A.   Let's take a look.  I know in 1905 -- there
23    were periods of 1905 that were flow -- flowing high.
24    But no, it wasn't unusually high at all, actually.  It
25    was perhaps a bit higher than average for May.  Verde
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 1    McDowell was flowing at 440 at that time on May 23rd.
 2    Under 700 for the entire month.  The Salt River
 3    McDowell was at 3162 on the 23rd and was falling.  So
 4    it was not insignificant flow, but certainly not out of
 5    the range of normal.
 6  Q.   Slide -- let's see -- 190.  Louis Selly, boat
 7    builder.  This was a small newspaper article in the
 8    Republican, which simply said that Mr. Selly was
 9    building boats for various individuals, correct?
10  A.   Yep.
11  Q.   And didn't say what kind of boats, did it?
12  A.   It did not.
13  Q.   Didn't say where he was building them, did
14    it?
15  A.   Hold on a second.
16        Thank you for putting that up.  I was looking
17    that up.
18        No, it does not.
19  Q.   For all we know, this could be referring to
20    model boats, right?
21  A.   I didn't take it that way.
22  Q.   You called this a success for historical
23    boating on Segment 6, right?
24  A.   I don't think I did.
25  Q.   Actually no, I think you called it unknown.
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 1    I apologize.
 2  A.   Yeah, I think I called it unknown.
 3  Q.   There's actual -- there's no actual
 4    boat-in-the-water component to this story, is there?
 5  A.   I suppose it's possible that he was building
 6    boats for people to put on their lawns, but usually you
 7    put them in the water.  We don't know where they put
 8    them in the water or if they put them in the water.
 9    So, I guess, in that sense, no.
10  Q.   Next account is Slide 191, Thorpe and
11    Crawford.  This was a trip from Roosevelt to Mesa by
12    way of Mesa Canal, right?
13  A.   I know they got to Granite Reef Dam.  I don't
14    think they got off at Granite Reef Dam.  It was a
15    different one.  I think they got off at the Mesa Canal.
16  Q.   One reason these gentlemen did this trip was
17    to, quote, enjoy the sensations of going over a route
18    that is seldom frequented, right?
19  A.   That's what it says.
20  Q.   And also, quote, attempting a feat which has
21    never been accomplished?
22  A.   Which is not correct.
23  Q.   So these gentlemen considered themselves to
24    be explorers or adventurers, right?
25  A.   I would call them travelers.  But I don't
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 1    think they were --  I really don't know.  I don't see
 2    the word "explorers" and "adventurers."  Maybe it's in
 3    there, but I don't recall that.
 4  Q.   Now, despite placing three bottoms in the
 5    boat, the boat, they said, was in dilapidated condition
 6    at the end of the journey, right?
 7  A.   Yes.
 8  Q.   And that one of the bottoms had been worn
 9    through by constant friction with the boulders and the
10    sands found in shallow waters, correct?
11  A.   Do they say worn through or nearly worn
12    through?
13  Q.   Well, I've got it on the screen behind you.
14  A.   Says one of those had worn through, yes.
15  Q.   The last sentence of this paragraph -- and
16    this is from the source you cite, the Arizona
17    Republican June 28, 1910 -- "Many times the men were
18    compelled to lift their craft from the water and carry
19    it over obstacles and at other times they had to haul
20    it along the stands."
21        They're referring to portages, right?
22  A.   Lift their craft from the water and carry it
23    over obstacles?  Yeah, that would be portage.
24  Q.   And apparently, the -- I don't know exactly
25    what they were carrying, but they determined that the
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 1    weight of a dog they had with them would be too much
 2    for their boat, right?
 3  A.   Yeah.  That's what it says there.
 4  Q.   What do you interpret when they said that
 5    they had to haul the -- haul the boat along, quote, the
 6    stands, to mean?  That's the last sentence of the first
 7    paragraph.
 8  A.   Yeah, I'm not sure what the phrase "the
 9    stands" means.
10  Q.   Now, you called this a success, I think, for
11    Segments 3 to 6, right?
12  A.   I did -- 4 to 6, sorry.
13  Q.   I think your chart I have says 3 to 6.  Would
14    that be a typo or a misprint?
15  A.   Yeah.  On Slide 191, it says 4 to 6.
16  Q.   Okay.  Ensign and Scott, this is Slide 192 of
17    your presentation.  One sentence in that article says,
18    "The cone in which the trip was made was built
19    expressly for that purpose . . . ."  Do you think
20    that's a typo?
21  A.   Can you show me the sentence?  I didn't hear
22    the word you said.  You said something was built.  I
23    thought you said "coat."  And I don't know what that
24    would mean.
25  Q.   No.  The second paragraph says, "The cone in
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 1    which the trip was made was built expressly for that
 2    purpose . . . ."
 3  A.   Cone?  I would think they mean the canoe.
 4  Q.   And the article indicated that there were a
 5    couple of times where they had upset the canoe,
 6    correct?
 7  A.   Yeah.
 8  Q.   There was also a sentence in there that said,
 9    "There are some rapids that they dared not attempt to
10    run."
11  A.   Yeah.
12  Q.   What do you assume they did for those rapids?
13  A.   They probably lined their boat.  They may
14    have carried it.
15  Q.   What were you attempting to illustrate in
16    Slides 198 and 199 with regard to swimming and fishing?
17  A.   As I said, when I made these presentations,
18    these are photographs that are somewhat after statehood
19    and just showing there are times of the year when there
20    was water enough in the river that people could dive in
21    and swim around and get up over their waist in some
22    places.  Nothing more than that.
23  Q.   You can swim though pretty much anywhere the
24    water pools, right?
25  A.   Yeah.
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 1  Q.   So Slides 204, 205, 206, and 207 and 208 are
 2    the summary of the historical accounts, many of which
 3    we just discussed this morning and yesterday, correct?
 4  A.   Correct.
 5  Q.   So Slide 208 says that there were 28 trips,
 6    one failure, four insufficient information, correct?
 7  A.   That's what it says, yes.
 8  Q.   And these were 28 trips over all six
 9    segments, right?
10  A.   Yes --  Well, no.  Over . . .
11  Q.   All five segments?
12  A.   Well, let's see.  I would say that we have an
13    account of a failure from possibly Segment 1 --
14    actually, it's upstream of that, but that may be
15    Segment 1.  So that would be Segment 1.  Segment 2, I
16    don't know that we have any historical accounts from
17    Segment 2.  So that would be 3, 4, 5, 6, and 1,
18    potentially.
19  Q.   And, again, your criteria for success on
20    these trips is, quote, if the boat and boater made it
21    downstream, right?
22  A.   Yes.
23  Q.   And that criteria doesn't give any
24    consideration for the time it took, does it?
25  A.   For the accounts that I'm thinking about, I'm
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 1    not aware of any one where the time was undue, so I
 2    would have given account to the time, potentially, but
 3    it wasn't a factor in these cases.
 4  Q.   Your criteria gives no consideration for
 5    difficulty either.  I mean, as long as they made it,
 6    that's a success?
 7  A.   Well, if you think difficulty is not an
 8    issue, then you were not paying attention to my
 9    presentation.
10  Q.   That's not my question.
11  A.   Well, it is your question.  So you said it
12    was not a factor, and I'm saying difficulty is
13    definitely a factor in the accounts, so clearly, I
14    would be looking for difficulty.  I didn't read
15    anything in these accounts where there was undue
16    difficulty.  I would say the kinds of difficulties that
17    they experienced, I would say, are normal to boating.
18  Q.   Your definition of success, which is if boat
19    and boater made it downstream, gives no consideration,
20    either, for damage to the craft as long as they made
21    it, right?
22  A.   No.  If the boat didn't make it downstream,
23    that would, presumably, be damage to the boat, so it
24    explicitly considers damage to the boat.
25  Q.   Let me try to ask the question again.  Please
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 1    listen.
 2        I said that your criteria for success, which
 3    is if boat and boater made it downstream, gives no
 4    consideration for damage to the craft if they made it.
 5  A.   If they made it.  If they -- "they" I took to
 6    be the people, and they --  By "they," you mean the
 7    boat as part of "they"?  So yeah, if the boat made it
 8    down --  No, I still wouldn't say that.  So, again, if
 9    the boat -- if the boat came down -- you know, it made
10    it, but it made it in 70 pieces, no, I would not have
11    considered that a success.  I would say generally
12    intact, sure.  Then yes.  But if you're saying damage
13    means I wore through the bottom one of my three -- one
14    of the three bottoms that I put on it, or I broke a rib
15    in my boat -- the boat's rib, not my own rib -- you
16    know, such things happen in boating trips.  It's normal
17    to the experience of boating.
18  Q.   Would factors like time, difficulty, and
19    damage to a boat be considerations for a commercial
20    enterprise?
21  A.   If I had a commercial enterprise, yes, those
22    factors -- those would be factors in my decision, sure.
23  Q.   Under your definition of success -- and we
24    can go back and look at one of your charts here.  So in
25    your column for Success -- and I'm looking at Slide


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(9) Pages 781 - 784







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 4
October 23, 2015


Page 785


 1    205.  In some of these accounts, the individuals did
 2    not boat the entire length of the segment, right?
 3  A.   Yes.
 4  Q.   For example, on the account of the flatboat
 5    that was transporting the wheat, only went a couple of
 6    miles on a 40-mile segment of the river, right?
 7  A.   It was 3 and a half.  Yeah.  True.
 8  Q.   Have you sat down to compute the percentages
 9    of each segment that have been navigated?
10  A.   No.
11  Q.   And likely would be impossible to do so from
12    these newspaper descriptions, right?
13  A.   No, you could.  You would be subject to
14    making some assumptions about where exactly they
15    started.  So depending on how many decimal points'
16    precision you wanted or significant figures for
17    precision, you could make a computation for it.
18  Q.   And, again, with regard to the chart that
19    you've put together, then, in your -- your definition
20    of success in boating a particular segment doesn't take
21    into account the entire length of the segment, only the
22    portion that either was boated or intended to be
23    boated, right?
24  A.   My definition of success would be --  I'm
25    struggling to understand what you mean here.  So if,


Page 786


 1    for instance, the first account where they went from
 2    Hayden's Ferry down to the entrance to the Swilling
 3    Canal to Hellings Mill, I would say it was a success
 4    over that reach.  I don't think I ever said, or tried
 5    to imply, that that trip was successful for some part
 6    of the river that they didn't travel on.
 7  Q.   So if I'm looking at your chart, then, and it
 8    says "Success, Yes, Segment 6," I shouldn't interpret
 9    that as being success for the entirety of that segment,
10    but just for whatever reach was described?
11  A.   Absolutely.
12  Q.   How do you factor failure into the overall
13    picture of navigability of a river?  I mean, if there
14    are 25 accounts and 5 are failures, how does that
15    factor in?
16  A.   I guess it would depend on the nature of the
17    failures as well as the nature of the successes.  So --
18    and it depends on what's your definition of failure.
19    So if we're saying that in five accounts, the boaters
20    and the boats didn't make it on downstream, I would
21    look at what happened.  Were they boating in unusual
22    drought conditions?  Were they boating in an
23    unusually -- flood condition?  Were they inebriated?
24    Did they decide to build a boat out of straw?  You
25    know, just have a bad boat?  I would look at those kind
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 1    of things and factor that in as well as the successes
 2    and compare it to, okay, these folks failed.  What were
 3    they doing specifically?  And compare that to were
 4    there similar accounts of similar boats, at similar
 5    times of the year or in the same year or something like
 6    that, and judge those.  And that's, in fact, what I've
 7    done, so . . .  There are many, many factors that you
 8    want to look at, and you get as much information as you
 9    can about the accounts.
10  Q.   And I think success or failure is one of
11    those factors you want to look at, though, right?
12  A.   Oh, yeah.
13  Q.   Now, the date range for the trips that you
14    have listed in your historical account is 1873 to 1919,
15    correct?
16  A.   I'm sorry.  My computer started to reboot on
17    me.  Can you say that again?
18  Q.   Sure.
19        The date range for the historical accounts
20    that you looked at was 1873 to 1919?
21  A.   That sounds right, yeah.
22  Q.   So that's a period of 46 years, right?
23  A.   Yes.  I'll trust your math on that.
24  Q.   So if we have 22 trips over 46 years, that's
25    one trip every year and a half, right?
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 1  A.   That we know of, yes.
 2  Q.   And a number of the trips that we've
 3    discussed could be characterized as exploratory, right?
 4  A.   Seems like the Burch expedition was described
 5    as a first descent.  And, I guess, they were kind of
 6    exploratory in the sense that they were trying to
 7    determine if something could be done.  I guess Hayden's
 8    trip was, but I don't think that's in the part of the
 9    river that I'm interested in.  That was exploratory in
10    the same sense, but exploratory, to me, means Lewis and
11    Clark heading out to territories unknown.  I'm not sure
12    any of those really hit that kind of characterization
13    of exploratory.
14  Q.   A number of these trips could be described as
15    adventure trips, correct?
16  A.   Well, at least one of them they were
17    described as adventurers.  Maybe every river trip or
18    ocean trip, for that matter -- every time you're on a
19    body of water, somebody might call it an adventure.
20  Q.   Did any of the commercial uses mentioned in
21    any of these accounts ever come to fruition, meaning we
22    had accounts of, you know, individuals who wanted to
23    use the river for logs or to put up a sawmill or to,
24    you know -- to do whatever, did any of these commercial
25    uses ever come to fruition?
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 1  A.   Yes.
 2  Q.   Which one?
 3  A.   Well, logs were floated down the river to the
 4    dam.
 5  Q.   How many times?
 6  A.   We know a raft of lumber.  We have one
 7    account where a raft of lumber was coming down.
 8  Q.   Would you --  Let me further refine this.
 9  A.   I wasn't finished with my answer.  Can I
10    finish my answer?
11  Q.   Let me refine the question.  When I say "come
12    to fruition," I mean turn into some sort of regular
13    form of commerce.  Any of these -- any of these
14    commercial uses ever turn into a regular form of
15    commerce?
16  A.   In the accounts that we have, no.
17  Q.   Just so I understand it, then, out of 28
18    accounts, not a single one of the commercial uses, if
19    any, mentioned in those accounts ever turned into a
20    regular form of commerce on the Salt River?
21  A.   Understanding that the record is limited and
22    there were other constraints put on the river, so
23    Mr. Burch concluded that, oh, yeah, this log -- this
24    river is fine for floating logs.  Again, he did that in
25    June, which is the low flow month of the year.  But
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 1    then there were quite a few dams across the river and
 2    eventually Roosevelt Dam, and -- which would the
 3    prevent the floating of logs.  So he may have had a
 4    good idea and it may have been capable in its ordinary
 5    and natural condition; however, humans modified it to
 6    prevent it.
 7        But to your point, no, we don't have a record
 8    of a log-floating business.  We do have a record of the
 9    fruition of the Hudson River group that was using boats
10    for survey, so that was a business.  And whether they
11    took their boats off and did other things, other
12    places, we don't know.  Seemed like that was kind of a
13    one-and-done, once they had done it, there was no need
14    to do it again sort of enterprise.
15  Q.   For the 28 accounts that you mentioned on the
16    Salt River, for any of the commerce mentioned in those
17    accounts, did any of the commerce mentioned in those
18    accounts turn into a regular commercial enterprise on
19    the Salt River?
20  A.   I think we just had that question.
21  Q.   I think I did.  I just don't think I heard an
22    answer.
23  A.   I gave you an answer.  I'll stick with the
24    answer I gave you.
25        CHAIRMAN NOBLE: What is that,
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 1    Mr. Fuller, the answer that you gave him?
 2        THE WITNESS: I said that we have no
 3    evidence of that.
 4        CHAIRMAN NOBLE: Okay.  Thank you.
 5        THE WITNESS: And I continued on to
 6    explain some of the reasons why.
 7        CHAIRMAN NOBLE: We're going to take a
 8    break right now.  10 minutes.  10 minutes after 10:00.
 9        (A recess was taken from 9:59 a.m. to
10        10:11 a.m.)
11        CHAIRMAN NOBLE: Mr. Murphy, are you
12    ready?
13        MR. MURPHY: Yes, sir.
14        CHAIRMAN NOBLE: Mr. Murphy.
15        THE WITNESS: I would like to --  You
16    asked me a question before the break, and I would like
17    to amend my answer.  You said a sustained commerce.
18    And sustained commerce --  I didn't get asked about the
19    Day brothers account, so I forgot.  So we knew there
20    were multiple instances of the Day brothers having a
21    trapping business.  And then we have a Gerard Fogel, I
22    believe the name was, who also continued in that
23    business that used the river regularly.
24        CHAIRMAN NOBLE: Okay.  Just so the
25    record is clear, you said you had an answer to the
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 1    question that Mr. Murphy asked, and I asked you what
 2    that answer was.  So what you were doing was explaining
 3    your answer to Mr. Murphy's question?
 4        THE WITNESS: Sure.
 5        CHAIRMAN NOBLE: Thank you.
 6        BY MR. MURPHY: 
 7  Q.   Before we shift gears here and talk a little
 8    bit about rating curves and hydrology, is the boating
 9    PowerPoint presentation that you submitted for this
10    proceeding on the Salt River the same one that you
11    presented in the Gila River proceedings?
12  A.   I believe it is, yeah.
13  Q.   And so any of the questions and answers about
14    the slides in the Gila River on your boating
15    presentation -- was there anything in those questions
16    and answers, at least that you recall today, that you
17    would change your answer to?
18  A.   As I sit here today, I don't recall a single
19    specific question or answer, so . . .
20  Q.   Okay.  Did you ever -- did you review your
21    testimony in the Gila proceeding?
22  A.   No.
23  Q.   Slide 232 talks about rating curves, and I
24    know we've asked these questions before, but we do have
25    to make a new record on each one of these rivers.
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 1        So just describe for me generally what's a
 2    rating curve.
 3  A.   Rating curve is a chart that relates
 4    discharge -- actually, could be any number of things.
 5    The ones we've been discussing relate to discharge,
 6    primarily to depth.
 7  Q.   I think what you said when you were
 8    discussing this earlier this week was that actual
 9    conditions of a river may vary depending on where you
10    are in the segment.
11  A.   Yes.
12  Q.   Did you also say that it sometimes is hard to
13    arrive at a consistent depth?
14  A.   I don't recall saying that specifically.
15  Q.   And I think this was also the point at which
16    you referred to the testimony, I think, from
17    Mr. Williams and Mr. Mickel, the fact that they didn't
18    seem too concerned about depth.  Do you remember that?
19  A.   No, actually, I don't.  I certainly remember
20    Mr. Mickel and Mr. Williams.
21  Q.   I mean, if I were -- if my notes are correct,
22    I think that what you said was, you know, the best way
23    to figure out if, you know, the depth is sufficient is
24    to stick the boat in the river.
25  A.   Yes, I do remember saying that.
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 1        COMMISSIONER ALLEN: Stick the paddle in
 2    the river.
 3        BY MR. MURPHY: 
 4  Q.   And after you stick the boat in the river,
 5    it's got to be able to move, right?
 6  A.   Needs to be able to float, yes.
 7  Q.   And if you're navigating the river, it's got
 8    to be able to move, right?
 9  A.   Yes.
10  Q.   So I'm looking at Slide 233 of your
11    presentation.  And this is labeled "Typical Channel
12    Sections, Segments 1 through 4."  Are you with me
13    there?
14  A.   Yes.
15  Q.   Are these cross sections from the Salt River?
16  A.   Yes.
17  Q.   And do you know -- it says, "Segments 1
18    through 4."  Can you identify more specifically where
19    they're located on the river?
20  A.   These are taken to be representative of the
21    river.  They were not surveyed cross sections at a
22    specific point.  They were taken from places that we
23    observed.
24  Q.   Why do these typical channel sections not
25    look like the channel sections that appear on page --
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 1    it's your 2003 report, Exhibit 030, page 7-24?  Why
 2    don't they look like these?
 3  A.   Those are from Segments -- Segment 6.
 4  Q.   Were there parts of Segments 1 through 4 in
 5    the cross section that had multiple channels that you
 6    cut off?
 7  A.   No.
 8  Q.   Were there parts in Segments 1 through 4 that
 9    had multiple channels?
10  A.   Yes.
11  Q.   Why didn't you put one of those in there?
12  A.   They're a minor part of the reach lines.
13  Q.   What data do you use to plot these cross
14    sections?
15  A.   Distance and elevation.
16  Q.   Slide 235, this is a rating curve for typical
17    channel sections on Segments 5 and 6, right?
18  A.   Yes.
19  Q.   This one is labeled "Cross Section 3," right?
20  A.   Yes.
21  Q.   Now, your Cross Section 2, if I put it up
22    here, has lower depths than Cross Section 3, right?
23  A.   Did you say you were gonna put it up there?
24  Q.   I didn't, but I can.
25        There's Cross Section 2 for you.
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 1        MR. SLADE: What page are you on?
 2        MR. MURPHY: 198 of the PDF of Exhibit
 3    030.
 4        MR. SLADE: Do you have a page number at
 5    the bottom?
 6        MR. MURPHY: No.
 7        THE WITNESS: This is the Lower Salt
 8    report that you're looking at?
 9        BY MR. MURPHY: 
10  Q.   Yeah.
11  A.   What page number did you say that was?
12  Q.   I don't see one.  I think it may be D- --
13    actually, it may be D-4 to the side.
14        CHAIRMAN NOBLE: Mr. Murphy, it might be
15    helpful at this point if you would move the microphone
16    closer to your face.
17        MR. MURPHY: I could have sworn the door
18    was open behind me, but it is not.
19        MR. SLADE: Mr. Chairman, I think my
20    dentist is out in the hallway.
21        THE WITNESS: Let's take an example
22    here.  So we're looking at depth.  Let's see.  The
23    median flow is in the vicinity of 1,200.  And you're
24    looking at a depth of 3 point -- oh, 2, let's call it,
25    at Cross Section 2.  If you'll page down to Cross
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 1    Section 3, we'll compare that estimate of 3.2 at 1,200
 2    and see what we get.
 3        1,200 is 4.1.  So yes, you're correct;
 4    it is lower.
 5        BY MR. MURPHY: 
 6  Q.   If we go to Cross Section 4, that's also
 7    lower than 3, right?  It's way lower.
 8  A.   It's 2.4 there.
 9  Q.   Now, in all, you have six cross sections that
10    you -- that you put together for -- is this Segments 5
11    and 6?
12  A.   No.  Let's see.  This would be all in 6.  It
13    starts at Granite Reef.
14  Q.   So since the cross sections are all in 6,
15    you're assuming this would be the same for 5?
16  A.   Yes.
17  Q.   You picked the one with the best depths for
18    your PowerPoint presentation, right?
19  A.   I feel like the depths were representative of
20    the conditions that we saw, yeah.
21  Q.   So just so I'm clear on this and we have a
22    clear record, again, I'm looking -- this is on page
23    7-24 of your 2003 report that's previously marked as
24    Exhibit 030.  So this figure shows six areas along the
25    Lower Salt River where you went out and took cross
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 1    sections of the river, right?
 2  A.   No.  These came off of a topographic map.
 3  Q.   Okay.  So you took six sections off a
 4    topographic map of the river and constructed these
 5    diagrams?
 6  A.   Yes.
 7  Q.   And I think you say in your report that you
 8    felt like the topographic map that you used represented
 9    channel conditions around the time of statehood.  Is
10    that right?
11  A.   Yes.
12  Q.   So if I'm looking in -- the Cross Section
13    Number 1, then, would be closer to the confluence of
14    the Gila, right?
15  A.   Yeah.
16  Q.   And if I look at the cross section for 1, it
17    appears in your cross section that there are three
18    separate channels in the cross section, correct?
19  A.   It depends on how you're defining the term
20    "channels."
21  Q.   Tell me what you see.
22  A.   I see complex topography.  There are, I would
23    say, two primary channels in that vicinity, according
24    to the topographic map.
25  Q.   What about the little notch to -- I'm
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 1    assuming the two primarily channels are the two in the
 2    middle, right?
 3  A.   Yeah, the larger ones that are more prominent
 4    and are deeper.
 5  Q.   What about the little notch just to the left
 6    of the Cross Section 1, which is in the upper left-hand
 7    corner of this diagram?
 8  A.   I would consider that -- as a professional
 9    geomorphologist who's looked at a lot of rivers, I
10    would consider that to be a high flow channel.
11  Q.   What about the notch to the right?
12  A.   Can you put your pointer on which notch to
13    the right you're talking about?
14  Q.   I don't have a pointer, but after the 2 --
15        MR. SLADE: You have your mouse.
16        THE WITNESS: That?
17        BY MR. MURPHY: 
18  Q.   Yeah, that's actually -- is --
19  A.   Is that what you're talking about?
20  Q.   See if I can get it there.  Let's try that.
21    Right where the cursor is.  That notch there, what
22    would you call that?  I can't even get it to stop.  Do
23    you see where I'm at, though?
24  A.   I think that's where I was just pointing when
25    I stood up there.
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 1  Q.   Okay.
 2  A.   Yeah.
 3  Q.   And what did you call that?
 4  A.   I didn't call that anything yet, but I
 5    would -- it looks like something that in a very large
 6    flood might get occupied by -- may become some sort of
 7    a flow path.
 8  Q.   What do we call a flow path that water
 9    occupies?  Is it a channel?
10  A.   Call it a high flow channel.
11  Q.   Okay.
12  A.   Be part of the floodplain, could be a flow
13    concentration area.  Could depend on the specifics of
14    the site.
15  Q.   These cross sections show water in some of
16    the channels at each cross section, right?  Are those
17    just lines drawn to show where water might be?
18  A.   Those are lines that probably correspond to
19    some flow rate that we put in the model.  As I sit here
20    today, I don't recall what that flow rate is.  It may
21    say something in the report.  I know we did look at
22    flood discharges in that reach, so they could be larger
23    floods.  But yes, that -- they represent the assumption
24    that the model uses that the water surface would be
25    horizontal all the way across the floodplain, and
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 1    that's where water would go at that particular flow
 2    rate, whatever it was.
 3  Q.   So if I look over at Cross Section 3, I mean,
 4    that's showing that there is -- there are -- looks like
 5    three channels all with markings showing water at
 6    particular flow rates, right?
 7  A.   Well, I count five, but there are certainly
 8    three in there.  And there's one that's clearly the
 9    primary channel.  It's deeper than the rest.  It's
10    where the low water would go.
11  Q.   When you say "primary," you just mean the
12    deepest one, right?
13  A.   The primary channel is quite often the
14    deepest one, yes.
15  Q.   Although if I look at Cross Section 5, I'm
16    looking at two channels, both of -- looks like
17    approximately the same depth, right?
18  A.   They're very close, yes.
19  Q.   And which of those would be the primary
20    channel?
21  A.   They both -- it could be the place where
22    there's a north and south channel.  Could be along the
23    splits.  And then sometimes not.  Sometimes it's the --
24    You really would need to look at a map, because that's
25    all that's going to exist here.  There's no aerial
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 1    photographs.  But to make a definitive decision, a map
 2    or some other source of information.  Sometimes there
 3    can be a side channel that's as deep as the main
 4    channel at one point, but the point where flow would be
 5    actually upstream flow into that channel may be quite a
 6    bit higher, so it may only spill over there at higher
 7    flows.
 8        So a cross section is a snapshot at one
 9    point.  As I mentioned yesterday, rivers are complex.
10    They don't behave in a one-dimensional way in a lot of
11    places.
12  Q.   Would it be fair to say, just from looking at
13    these cross sections, if you go from Segment -- or,
14    from Cross Section 6 downstream to Cross Section 1,
15    that the location of the channel is variable?
16  A.   No, I don't think you could draw that
17    conclusion from this.
18  Q.   How do you account, then, for the channel --
19    If I'm looking at Cross Section, let's say, 5, I've got
20    two channels over to the right, and if I'm looking at
21    Cross Section 1, I've got two channels closer to the
22    left?
23  A.   Cross section data would indicate that the
24    channel position is fixed, not variable.  Cross section
25    geometry varies from section to section.
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 1  Q.   Okay.  Again, where does the data that you
 2    used to make this diagram -- and this is Slide 235,
 3    which is a typical channel section rating curve --
 4    where does the data that you use to plot this come
 5    from?
 6  A.   It comes from the Lower Salt River report.  I
 7    think that was the chart you actually showed me in that
 8    report.
 9  Q.   In putting together that report, where did it
10    come from?
11  A.   Which data are you specifically interested
12    in?  The depth and velocity or something else?
13  Q.   Let's talk about the depth and velocity.
14  A.   I believe in that case, what I said was we
15    used HEC-2, which was a computer program.  Yeah, on
16    Slide 234, do you see the third bullet?  It says,
17    "HEC-2 Modeling."  HEC-2 is a computer model built by
18    the Corps of Engineers.  It's a hydraulic model.  You
19    put in flow rate, cross section data -- or, hydraulic
20    data, really, into that section, and it spits out
21    hydraulic properties, such as the water surface
22    elevation and things that can be interpolated from the
23    water surface elevation, such as the depth.
24  Q.   And I think we have established that even if
25    you -- if you look at these for --  If you look at
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 1    cross sections 1 through 6 for the Lower Salt -- and I
 2    think you said those were all in Segment 6 -- that
 3    there's quite a bit of variability, even in that
 4    segment, in these rating curves, right?
 5  A.   Quite a bit.  There is variability, yes.
 6  Q.   Slide 239, you talk about depth estimate
 7    verification.  And we're not verifying depth
 8    estimates -- Well, what are we verifying depth
 9    estimates for?  For what time period?
10  A.   I'm sorry.  Repeat the question.
11  Q.   Sure.
12        For what time period are we verifying depth
13    estimates?
14  A.   For the time period --  Ideally, we're
15    looking to have estimates in the depth in the river's
16    ordinary and natural condition.  The rating curves are
17    based on information from 1902.  We have descriptions
18    from both before and after that time period, as I
19    recall, and observations of the river.  So that would
20    be the time period, I guess.  I have to look back at my
21    notes to determine when the exact -- the first
22    observation of the river that indicated something about
23    depth would be.  Certainly on this slide, it mentions
24    the information we're able to glean from Ingalls'
25    performance of his survey.
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 1  Q.   So on this slide, you say for Segments 2, 3,
 2    and 5, your verification involved field visits, boating
 3    trips, and historical descriptions, right?
 4  A.   Right.  I guess, I was still thinking Segment
 5    6.
 6  Q.   Okay.
 7  A.   But, yeah, Segments 2, 3, and 5.  Yeah, we --
 8    Clearly, in Segment 6, we can go out there today and
 9    the river doesn't look anything like it looked like in
10    its ordinary and natural condition.  However, it's my
11    opinion that 2, 3, and 5 do, so we can go out there
12    today and stick a boat in the water with a paddle in
13    our hand, or we can walk across the river and wade it
14    or whatever it might be, as well as look at the
15    historical descriptions to try to verify those rating
16    curves to see:  Are they giving me reasonable results
17    or not?
18  Q.   When you say "field visits," you mean field
19    visits done present day, right?
20  A.   Yes.
21  Q.   And when you say "boating trips," you mean
22    boating trips done present day, right?
23  A.   Yes.
24  Q.   Segment 6, you mention the historical
25    descriptions and then the GLO survey.  Are there any
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 1    specific historical descriptions that support your
 2    depth estimates?
 3  A.   Yeah.  I would say they're all supportive of
 4    the kind of depths that we got.  In fact, if anything,
 5    I would say our depths are lower than some of the
 6    descriptions that we got.
 7  Q.   What's the largest depth in Segment 6 that
 8    any of the historical descriptions indicate?
 9  A.   Go back and page through and look at them
10    here.
11  Q.   Actually, more specifically, maybe -- I'm
12    looking at Slide 238, and you've got a 50 percent
13    median rating curve for Segment 6, showing an average
14    depth of 5.3 feet.  Are there any historical
15    descriptions which show a depth in Segment 6 of
16    5.3 feet?
17  A.   None, that I'm aware of, that were
18    specifically an estimate of 5.3.
19  Q.   Any even close?
20  A.   That's what I'm looking for.
21        Again, I don't find any right now, as I'm
22    scanning through here, that say 5 feet.
23        In terms of close, there's the Indian
24    Commissioner on Slide 135 where they're crossing at a
25    ford, and they're describing the water as being waist
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 1    deep to a tall man.  So at the ford, if it's waist deep
 2    to a tall man, I would say it would be not unexpected
 3    that it would be deeper than that other places.
 4  Q.   I'm not a tall guy, but I'm 5 foot 6.  So
 5    waist deep to a tall man -- so 5.3 -- or, 5 feet
 6    3 inches probably right about here.  So --
 7  A.   That means you're about 5" 4', sorry.
 8  Q.   That may be more accurate.
 9        So waist deep to a tall man.  How --  You
10    know, what's --
11  A.   At the ford, waist deep to a tall man would
12    be about 3 feet.
13  Q.   Okay.
14  A.   Fords being generally shallower than the rest
15    of the part of the river.
16  Q.   So the best you can do today, sitting here,
17    on getting to your 5.3 average depth is maybe about
18    3 feet.  Is that a good estimate?
19  A.   Again, that's for a ford --
20  Q.   Okay.
21  A.   -- which is the shallow part of the river.
22    So I would expect my number to be greater than that for
23    a more representative part of the river.
24  Q.   What do you think you should do if the data
25    that you compile doesn't match the historical
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 1    descriptions?  Tells you there may be something wrong
 2    with your data, right?
 3  A.   Yes.  So you need to look at the historical
 4    descriptions and see what time of the year, if you
 5    know, what they were looking at, what a general sense
 6    of their data would be, look at your -- check your
 7    calculations once again, think about the overall
 8    context of what kind of things were done on the river,
 9    yeah.
10        So the topographic map looks like a pretty
11    decent map, to me, such as it is.  I think I used
12    fairly conservative numbers when I put it into my
13    hydraulic model, knowing that that's a snapshot in one
14    particular point.  I don't think I'm trying to suggest
15    that the river is 5.3 exactly as an average depth at
16    1230 cfs anywhere in Segment 6.  There are, no doubt,
17    places, at that flow rate, it would be shallower and
18    some places where it would probably be deeper.  But
19    that's reasonably in the range.  And if I were to plus
20    or minus a foot at that estimate, I think that would
21    probably be as accurate as my sources would indicate
22    for that particular flow rate.
23  Q.   Slide 240, you showed us some pictures and
24    talked a little bit about gaging stations.  When flow
25    rates are measured on rivers, are they measured in
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 1    areas where the water is -- you call the river at some
 2    points "pool and riffle."  Do you measure the flow at
 3    the riffles or the pool?
 4  A.   Yes.
 5  Q.   So you are saying you measure it both?
 6  A.   Yeah.  The gage equipment -- the tower you
 7    see there in Slide 240 is clearly located in a pool.
 8    So I think we've had a lot of discussion about this.
 9    And I think when Halverson did stream gaging for about
10    150 years for the USGS -- exaggerating, he had a very
11    long career -- explained in great detail the difference
12    between the rating curve and the measurement point.
13    And so you have a stage that you relate to the rating
14    curve and you do your estimates there.
15        So your rating curve is not in the riffle.
16    It's typical above the riffle -- slightly above the
17    riffle at a control section.  The depth that's being --
18    the water surface, I guess more technically, is
19    typically recorded in a pool, and they try to relate
20    the two things to come up with a discharge.
21        COMMISSIONER HORTON: Mr. Chairman?
22        CHAIRMAN NOBLE: Okay.
23    
24        EXAMINATION BY COMMISSIONER HORTON: 
25        COMMISSIONER HORTON: Jon, when you go
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 1    down the river, are gages easy to find and read?
 2        THE WITNESS: Certainly they're easy to
 3    find.  But some of the older gages had a staff gage or
 4    a centrifugal, light-up, measured/metered thing on the
 5    outside that you could read.  Most of the modern gages
 6    today, the equipment -- it's either, like, in a
 7    pressure transducer -- and it's just buried underneath
 8    the water, so you don't see any of those markings.
 9    Some of the older ones, you can still see the markings
10    and get what the depth is.
11    
12        CROSS-EXAMINATION (Continued)
13        BY MR. MURPHY: 
14  Q.   I'll jump ahead to Slide 267.  This is your
15    summary of Salt River Segment 6.  You describe it as
16    boatable by canoes 95 percent of the time, or 350 days
17    a year.  And, again, we know that we don't have
18    historical descriptions to match that frequency, do we?
19  A.   By "historical descriptions," do you mean
20    historical accounts?
21  Q.   Any history to match that frequency.
22  A.   No, I don't think I agree with that.  I may
23    not understand what you mean by the words you're using,
24    but I would say that is consistent with historical
25    record, yeah.
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 1  Q.   Do we have historical records which verify
 2    that 95 percent of the year there were canoes on the
 3    Salt River?
 4  A.   Oh, no.
 5  Q.   So I think that was my question.
 6        Same thing with flatboats.  Do we have
 7    historical records to verify that greater than
 8    85 percent of the time there were flatboats on the
 9    river?
10  A.   Well, I believe that to be a very reasonable
11    estimate.  But if the question you're asking is, do we
12    have records that show that flatboats were out there
13    85 percent of the time, no, we don't have that.
14  Q.   These figures represent your application of
15    the flow data that you reviewed and compiled to modern
16    recreational boating standards, right?
17  A.   I agree with part of what you said, yes.
18  Q.   Which part do you not agree with?
19  A.   You seem to indicate that all I'm using is
20    modern recreational boating standards.
21  Q.   Well, that's what's in your report, right?
22  A.   No.
23  Q.   When you --
24  A.   Well, yes, I do have modern recreational
25    boating in there, if that's what you're asking me.


Page 812


 1    Yes, I have information about that, yes.  But it's not
 2    limited to that.
 3  Q.   Okay.  Well, what standard, then, are you
 4    using for "boatable" in this particular slide?
 5  A.   Well, in part, the depths that were indicated
 6    in other documents in terms of what the draw would be
 7    of flatboats and canoes.  I personally believe that
 8    canoes that were available at the time of statehood
 9    have no difference in draw.  The draw required by
10    different types of flatboats, there were some listed in
11    the Utah Special Masters Report that we talked about
12    yesterday, I think it was.  In the boating
13    presentation, we talked about the draws of various
14    different types of historical boats, including
15    flatboats and canoes.  So I'm using those
16    information -- that information, I'm sorry.
17  Q.   Slide 269, you talk about modern boating, and
18    on this one, you do include tubing as modern boating,
19    right?
20  A.   You know, I think I made it pretty clear that
21    I don't consider tubes boats.  And we had a chat about
22    that yesterday.  I think everybody knows there's a lot
23    of tubing going on.  I had a question from Commissioner
24    Horton yesterday about tubing in that segment.  So I
25    think my position is clear there, so . . .
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 1  Q.   Okay.  And everything that appears on Slide
 2    Number 269 are recreational activities, right?
 3  A.   Again, I think the rafting companies consider
 4    themselves a business.  The kayak people think they're
 5    a business, but they're in the business of recreation.
 6    They may do other things that are less recreational.  I
 7    don't know who else they take down the river and for
 8    what purposes.  I think we heard an example --  Never
 9    mind.  I was thinking of Mr. Mickel's testimony about
10    taking folks from the White Mountain Apache Tribe down
11    Segment 1, but, again, they were -- sounded like they
12    were exploring the idea of recreation in that segment,
13    so that's still recreational, to me.
14  Q.   Slide 272, you discuss modern boating on the
15    Salt River.  Your label at the top says "Current
16    Commercial Operations - Segments 2 and 3."
17        Would it be fair to characterize U.S. Forest
18    Service permitting as a government function?
19  A.   The U.S. Forest Service is a branch of the
20    Department of Agriculture which is part of our
21    government, yes.
22  Q.   Let's talk about the quotation at the bottom
23    of this that you inserted from the Utah Special Master.
24    That's from the Utah proceedings involving -- I think
25    it was the Green River, the San Juan River, and maybe
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 1    another river in Utah, back in the 1930s, correct?
 2  A.   That's my understanding, yes.
 3  Q.   Are you familiar at all with the navigability
 4    case involving the San Juan River from the
 5    Utah-Colorado border to Chinle Creek in 1960?
 6  A.   Yes.
 7  Q.   In that case, if I recall correctly, there
 8    was evidence of river runners using the river for
 9    recreational purposes, right?
10  A.   I don't specifically recall that, but if
11    that's the case, it certainly wouldn't surprise me.
12  Q.   And the judge in that case even took boat
13    trips on the San Juan River, didn't he?
14  A.   That, I do not know.
15  Q.   And that court found that portion of the San
16    Juan to be nonnavigable, correct?
17  A.   I don't know.  I don't know.  I've heard some
18    folks discuss that as what -- whether it was a court or
19    masters or who reviewed that decision and where that
20    went, I don't -- I don't know the specifics of that.
21    I'll let you lawyers argue about what that was about.
22        MR. SLADE: Do you have a case citation
23    for that, Mr. Murphy?
24        MR. MURPHY: Yeah.  It's in the record.
25    
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 1        BY MR. MURPHY: 
 2  Q.   That portion of the San Juan River is pretty
 3    heavily used today for recreational purposes, isn't it?
 4  A.   Actually, it's limited, so I wouldn't say
 5    heavily at all.  It would be heavily used, much like
 6    the Salt River, except that the government puts limits
 7    on the number of people that can go down there,
 8    so . . .
 9  Q.   Okay.  But it is used for recreational
10    purposes?
11  A.   Yes.
12  Q.   How did the flows in that section of the San
13    Juan, if you know, compare with the Salt River?  More
14    or less?
15  A.   Probably both, depending on the time of year
16    and the season.  Its average flow is likely higher than
17    the average of the Salt.
18  Q.   Is there any major difference between
19    historic boats in use as of statehood in Arizona, 1912,
20    and 1896?
21  A.   Could you repeat the question?  I'm not sure
22    I caught all of it.
23  Q.   Sure.
24        Any major difference in the historic boats
25    used in Arizona in 1912 and that would have been used
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 1    in 1896?
 2  A.   There's a lot there.  I can't recall, as I
 3    sit here today, any major differences in the types of
 4    boats during that time period.
 5  Q.   Slide 274 -- and I think maybe the
 6    subsequent -- you talk about some publications and
 7    guides about boating the Salt River, right?
 8  A.   Yes.
 9  Q.   Do you know what the earliest publication
10    date is for a recreational guide on any part of the
11    Salt River?
12  A.   No.
13  Q.   Slide 277, you talk about websites that
14    discuss boating the Salt River.  For a recreational
15    boater, websites are a good source of information that
16    they could not have had 100 years ago, right?
17  A.   I don't think too many people were looking at
18    the web 100 years ago, no.
19  Q.   And so now, recreational boaters can go on
20    these websites and look at flow rates for rivers around
21    the United States, right?
22  A.   There are websites you can go and look at
23    flow rates.  I don't think there are any of these that
24    you can do that, but yeah.
25  Q.   And these websites have reports of trips.
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 1    They can tell you about particular obstacles or areas,
 2    right?
 3  A.   Yes.
 4  Q.   They can tell you -- they can give you
 5    warnings about potential hazards on a river, correct?
 6  A.   They can, yep.
 7  Q.   I think we talked earlier, there are websites
 8    that can give you -- if you so desire, can give you
 9    estimates of snow pack in the mountains, so maybe you
10    know what will be in the river months down the road,
11    correct?
12  A.   I was with you when you said estimates, and I
13    kind of lose you when you say you could know what's
14    going to be in the river months down the road.  But you
15    can certainly make a guess or a forecast.
16  Q.   Would it be fair to say that these websites
17    have made boating more popular because there's better
18    access to information about rivers?
19  A.   I don't know if it's made it more popular.
20  Q.   Let's talk for a few minutes about other
21    commercial use.  And this is your Slide 278.  Well,
22    let's go from the bottom to the top.  The U.S. Forest
23    Service permitting in Segments 2 and 3 is for
24    recreational use, correct?
25  A.   So are we agreeing to say that Mr. Mickel's
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 1    company is a recreational company and you're lumping
 2    that all in recreation and rather than business?  If
 3    you would like to do that, then yes.  The answer is
 4    yes.
 5  Q.   The same true of the White Mountain Apache
 6    Tribe's permit, correct?
 7  A.   I would imagine Game & Fish would require a
 8    permit from them to go down at that time of year that
 9    they normally go down.  I don't think they're
10    recreating.  But most, I would imagine -- I don't know
11    this for a fact, but my guess is, based on my
12    experience on the river and who I've seen there at the
13    times I've seen them and who I've talked to, that most
14    of the use is certainly recreational travel down the
15    river, yeah.
16  Q.   The third bullet from the bottom, "Maricopa
17    County Sheriff's Office River & Lake Patrol," that's
18    necessitated by the presence of the recreational users,
19    right?
20  A.   Yeah, I don't know that for a fact, but I
21    would assume so, yeah.
22  Q.   And law enforcement is, you would agree, a
23    government function?
24  A.   Usually.  In this case, it is.
25  Q.   I think we discussed this before, but the
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 1    Game & Fish surveys, your top point bullet point, would
 2    either be for recreational fishing or potentially
 3    biological purposes.  Is that accurate?
 4  A.   Sure.  Yeah.  As far as I understand their
 5    work, yeah.
 6  Q.   How many of these activities bullet pointed
 7    in your Slide 278 took place in Arizona in 1912?
 8  A.   None, that I'm aware of, on the Salt River.
 9  Q.   On Slide 285, there's a picture of a
10    gentleman on the Allagash Stream in Maine.  You were
11    asked to estimate the cfs on that stream.  Do you
12    recall that?
13  A.   Yes.
14  Q.   How can you estimate the cfs on the stream
15    when you can't even see the left bank of the river?
16  A.   Yeah, I'm looking at the general character of
17    the river.  I suppose it's possible there's a monster
18    channel off to the left.  Looking at the conditions of
19    the river and having seen rivers in Maine, I'm
20    anticipating that whoever took the picture was probably
21    standing on the bank, so that was kind of the
22    assumption that I made.  So I assume that the bank was
23    just outside the picture.  Looks like it's relatively
24    shallow over there.  Estimating flow is what I do.
25  Q.   Would it make a difference if we extend the
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 1    left bank 5 feet or 10 feet?
 2  A.   When you say the "left bank" --
 3  Q.   The part that's missing.
 4  A.   If we extend it?  Yeah, well, the wider it
 5    gets, the more flow there is, sure.  Depends on whether
 6    it's effective flow over there or not.
 7  Q.   Let's talk for a few minutes about the 2003
 8    report that you did on the Lower Salt River.  Again,
 9    this is State Land Department's Exhibit 030.  You have
10    a section -- and this is on page 8-1 of your report --
11    called "Federal Criteria for Navigability."  Do you see
12    that?
13  A.   I do.
14  Q.   There's a highlighted sentence in which you
15    say, "However, some federal agencies have formally
16    described stream conditions which favor various types
17    of boating," right?
18  A.   Yes.
19  Q.   And when you use the word "formal" -- or,
20    "formally described" in there, you mean have published
21    studies or guides, right?
22  A.   Studies, yeah.
23  Q.   I mean, these aren't federal laws or federal
24    rules and regulations, correct?
25  A.   Not that I'm aware of, no.
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 1  Q.   You have a sentence that I've highlighted
 2    that says, "These federal criteria, summarized in
 3    Tables 8-1 and 8-2, were developed primarily for
 4    recreational boating, not necessarily for commercial
 5    boating."  Do you see that?
 6  A.   I do.
 7  Q.   I mean, is it more accurate to say that the
 8    sources you describe in those two tables were sources
 9    of information that were primarily intended exclusively
10    for recreational boating?
11  A.   I'm not sure I can speak to their intent,
12    so -- but that may be the case.  I think the Cortell
13    report may have the word "recreational" in the title.
14    I'm not sure.
15  Q.   I think they both do, don't they?
16  A.   It's possible.
17  Q.   I'm showing up on the screen -- and this is
18    part of the community's Exhibit 22, and this is the
19    copy of Mr. Hyra's report from 1978, titled "Method of
20    Assessing Instream Flows for Recreation."  You've
21    reviewed that in the past, haven't you?
22  A.   Yes.
23  Q.   This is one that was commissioned or
24    published by the U.S. Fish & Wildlife Service, right?
25  A.   Yeah, I think you scrolled right past where
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 1    it said that.
 2  Q.   So if we go to page 1 of Mr. Hyra's study, I
 3    think the second highlighted portion says, "This paper
 4    presents the techniques of assessing instream flows for
 5    recreation."
 6        It's pretty much a statement of what his
 7    motive or intent is, correct?
 8  A.   That's what it says, yes.
 9  Q.   Now, his -- his publication identifies two
10    methodologies for determining the sufficiency of the
11    instream flows for recreation, correct?
12  A.   Well, there you go.  First method and the
13    second method, yep.
14  Q.   Now, you didn't actually utilize either of
15    these methodologies but, rather, just borrowed the
16    criteria that he used to apply to the flows themselves.
17    Is that an accurate statement?
18  A.   We used the tables that are published, I
19    think, that came out of this.  It's been a few years.
20    I would have to page through the document to really
21    refresh my memory.
22  Q.   And if we go down here, it says, "Both
23    methods of instream flow analysis discussed in this
24    paper utilize computer modeling techniques.  Both
25    approaches also require that streamflow data be
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 1    collected."  Then the end of the paragraph, "In
 2    addition to cross sectional data, data relating to the
 3    streamflow parameters to recreation potential are
 4    necessary.  These data are termed recreation criteria,"
 5    correct?
 6  A.   You read those sentences correctly, yes.
 7  Q.   And what they're trying to do is develop
 8    models and techniques to determine if a stream or a
 9    river is suitable for recreation purposes, right?
10  A.   Roughly, yes.
11  Q.   Now, the bottom of page 3 of Mr. Hyra's
12    study -- this is what you borrowed from him, right?
13    "Table 1.  Required stream width and depth for various
14    recreation craft as determined by a single cross
15    section method"?
16  A.   It looks like it, yeah.
17  Q.   Now, one thing you didn't do that he says
18    that you should do is, when you're measuring for
19    minimum depth, you want to measure the cross section at
20    the shallowest part of the stream, right?  I think
21    that's the next to the last sentence on the page.
22  A.   Yes.
23  Q.   The reason is that you want to make sure that
24    the shallowest part of a stream has sufficient depth
25    for recreation, right?
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 1  A.   Yes.
 2  Q.   He also says at the bottom of page 3 that the
 3    depths there are considered to be minimum but wouldn't
 4    provide an ideal experience if the entire river was at
 5    that depth, right?
 6  A.   Well, I would agree with that, yeah.
 7  Q.   And this study and the study by Cortell
 8    identified different depths for different types of
 9    boats, correct?
10  A.   I think that's what we just saw on the table
11    you showed me, yeah.
12  Q.   So the depths that are identified in your
13    2003 report, I mean, those are bare minimums but not
14    ideal, correct?
15  A.   That's how they were characterized in the
16    report that you just read, yes.
17  Q.   I mean, they're not characterized that way in
18    your report.  You just took the minimums, even if ideal
19    depths were published, and you put the minimums in your
20    report, correct?
21  A.   I'm not aware of a significant difference
22    between minimum depth and bare minimum depth.  Seems
23    like they both mean the same thing, to me, but . . .
24  Q.   I think I said minimum and ideal depths.
25    There's a difference between those two things, right?
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 1  A.   You can show me again my report, but it seems
 2    like we put in minimum.  Yeah, we said minimum.
 3  Q.   I see in Table 8-2 of your report,
 4    Exhibit 30, you have minimum and maximum conditions in
 5    that table, and that's from Cortell, but you don't have
 6    his ideal conditions, do you?
 7  A.   I don't see the word "ideal" there at all,
 8    no.
 9  Q.   Didn't one of those authors express safety
10    concerns with regard to some of those, like, minimum
11    depths for kayaks and canoes?
12  A.   It's possible.  They may have done that,
13    yeah.  I don't recall specifically, though.
14  Q.   I want you to assume for my next questions
15    that commerce is defined as the activity of buying and
16    selling, especially on a large scale.
17        CHAIRMAN NOBLE: He'll try to remember
18    that through the break.
19        MR. MURPHY: Okay.
20        CHAIRMAN NOBLE: Let's take 10; back
21    here at 11:15.
22        (A recess was taken from 11:05 a.m. to
23        11:16 a.m.)
24        CHAIRMAN NOBLE: Okay.  We're ready to
25    return to the record.  I think the record should show
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 1    the absence of Mr. Hood.  But that's okay.
 2        MR. MURPHY: He's on his way.
 3        MR. McGINNIS: He's gone to get more
 4    doughnuts.
 5        CHAIRMAN NOBLE: Mr. Fuller, are you
 6    ready?
 7        THE WITNESS: I am.
 8        CHAIRMAN NOBLE: Mr. Murphy, please
 9    proceed.
10        MR. MURPHY: Mr. Chairman, Tom Murphy
11    for Gila River Indian community.
12        BY MR. MURPHY: 
13  Q.   I think before we broke, I asked you for
14    these next questions to assume for purposes of these
15    questions that commerce means the activity of buying
16    and selling, especially on a large scale.
17        With regard to the Salt River prior to 1900,
18    was there any repeated use of the Salt River for the
19    transportation of food for commercial purposes?
20  A.   Prior to when?
21  Q.   1900.
22  A.   And your question was regularly?
23  Q.   Yeah.
24  A.   With the possible exception of the Day
25    brothers carrying their food -- I guess they were
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 1    eating it, not selling it --  So no.  I would have to
 2    say no.
 3  Q.   Anybody regularly using the Salt River for
 4    the transportation of crops for commerce?
 5  A.   Not that I'm aware of.
 6  Q.   Anybody regularly using the Salt River --
 7    and, again, this is prior to 1900, for the
 8    transportation of building materials for commerce?
 9  A.   Prior to when?
10  Q.   1900.
11  A.   1900.
12        Not that I'm aware of.
13  Q.   Anyone regularly using the Salt River for --
14    and I would say this excludes ferries, but anybody
15    regularly using the Salt River for transportation --
16    transporting people as commerce prior to 1900?
17  A.   Not that I'm aware of.
18  Q.   Anybody using the Salt River --
19  A.   Subject to your word "regularly," I guess.
20    Okay.  So there were instances of people transporting
21    people.  But not instances -- not regularly.
22  Q.   Prior to 1900, anybody regularly using the
23    Salt River for commercial transportation of minerals?
24  A.   No, not that I'm aware of.
25  Q.   Do you know what --  Was the Salt River used


Page 828


 1    prior to 1900 for the transportation of mail?
 2  A.   I recall a news story about mail being
 3    transported across the river, the ferry at Tempe or
 4    Phoenix.  I guess, you could presume from that, that
 5    that was something that regularly happened there,
 6    but . . .
 7  Q.   For these next questions I want to ask
 8    specifically about Segment 6.  We don't know exactly
 9    what this segment looked like prior to 1860, do we?
10  A.   "Exactly" is kind of a vague term.  I believe
11    I have a good understanding of what the river -- a
12    good -- within a reasonable realm of scientific
13    probability what it looks like prior to 1860.
14  Q.   Well, if I asked you to go mile by mile on
15    Segment 6 for prior to 1860 and tell me for each river
16    mile what obstacles were present, what the channel
17    looked like, you wouldn't be able to tell me that,
18    would you?
19  A.   I would be able to give you a pretty
20    reasonable scientific depiction of what it most likely
21    looked like.  But if you're asking in terms of
22    comparison to, surprise, you pulled out a photograph
23    from 1859 and I missed a rock or missed a tree or
24    missed a riffle, then no, not to that level of detail.
25  Q.   And then for Segment 6, there's no account,
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 1    you're aware of, of any boating upon the Salt River
 2    prior to 1860?
 3  A.   Not that I'm aware of.
 4  Q.   And we don't have any -- what I would call --
 5    we don't have the kind of -- well, we don't really have
 6    any flow data for the river for those time periods,
 7    right, prior to 1860?
 8  A.   We have very limited flow data.  There are
 9    things that I would consider flow data but not in the
10    sense of stream measurements.
11  Q.   Would you agree with me that recreation can
12    be done on a river in lower flows than nonrecreational
13    commerce on a river?
14  A.   What I understood you to ask is whether you
15    could recreate on a river at lower flows than you would
16    need for commerce.  Is that correct?
17  Q.   Close enough.
18  A.   No, I don't agree with that.
19  Q.   Would you agree that what makes a river good
20    for recreation can make it undesirable for other types
21    of commerce?
22  A.   In some cases, not in all cases.  And I'm
23    specifically thinking -- let me narrow that.  I'm
24    specifically thinking of the kind of things that Alex
25    Mickel was talking about yesterday where big, splashy
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 1    wave stoppers, people falling out of rafts are
 2    considered fun.
 3  Q.   Going back to what you had said about
 4    success, which is that the boat and boater make it
 5    downstream, hypothetically, if we have a river that
 6    has, let's say, over 50,000 cfs average flow, and there
 7    have been 15 trips down the river and 10 were
 8    successful, and that these trips generated revenues,
 9    the river's been in the same condition for 200 years,
10    would that river be navigable?
11  A.   Run through the scenario one more time for
12    me.
13  Q.   Sure.  We've got a river with -- I think I've
14    said over 50,000 cfs average flow, 15 trips down the
15    river, 10 successful, some trips generated revenues,
16    trips were done over an extended period using similar
17    craft, and the portion of the river has been in the
18    same condition for 200 years.
19  A.   That's the only -- that's all the information
20    that's available?  That's the entire data set?
21  Q.   That's the primary information.
22  A.   You know, there may be other information
23    that's out there on that river that would be important
24    to consider, but it sounds like a navigable river to
25    me.
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 1        MR. MURPHY: That's all I have,
 2    Mr. Chairman.
 3        MR. BREEDLOVE: That's it?
 4        CHAIRMAN NOBLE: Thank you.
 5        Is there anyone else who wishes to
 6    examine Mr. Fuller?
 7        MS. CONSOLI: Yes, sir.
 8        Hi, Mr. Fuller.  I'm Carla Consoli.  We
 9    haven't met before.
10        Chairman, Commissioners, my name is
11    Carla Consoli.  I'm with the law firm of Lewis and
12    Roca, and I represent Cemex in this proceeding.  I
13    don't think any of you have seen me before because I
14    have not been involved in any of the other rivers which
15    you have tackled today.
16        COMMISSIONER HORTON: Who did you say
17    you represent?
18        MS. CONSOLI: Cemex.
19        CHAIRMAN NOBLE: And you will be able to
20    provide a card to the court reporter?
21        MS. CONSOLI: I already have.  I
22    listened to your instructions.
23        CHAIRMAN NOBLE: Please proceed.
24        MS. CONSOLI: Thank you.
25        DIRECTOR MEHNERT: Carla, pull that
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 1    small microphone a little bit closer, would you?
 2    That's great.  Thank you.
 3        MS. CONSOLI: Sure.
 4    
 5        CROSS-EXAMINATION
 6        BY MS. CONSOLI: 
 7  Q.   Good morning, Mr. Fuller.  I'm not a novice
 8    at running rivers.  I've done the Deschutes, the John
 9    Day, the Snake, the Namekagon, the Chip, had a lot of
10    fun on those rivers, but I do not know nearly as much
11    about rivers as you do.
12  A.   Sound like you've run some fun ones.
13  Q.   I have.
14  A.   Yeah.
15  Q.   I even had the pleasure of wrapping a kayak
16    around a rock on the Deschutes.  That was interesting.
17    We can talk about that later.
18        I need a little help putting some of what you
19    discussed over the last few days into context because I
20    do not have your experience and also I have not been
21    part of these proceedings.  So I hope you'll forgive me
22    if I'm asking you to repeat some things, and I hope
23    that you'll help me.
24  A.   I'll do my best.
25  Q.   Thank you.
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 1        I would like to turn our attention first --
 2    and as a preview, I'm not going to be using the screen
 3    and all the paperwork.  We're just going to chat.
 4        Thank you.  That was looking a little bit
 5    like the Animas River up there.
 6        If we could turn our attention first to
 7    Quartzite Falls.
 8  A.   Yes.
 9  Q.   I believe on Tuesday, you were asked by
10    Mr. Slade if a canoe could have made it over the
11    prevandalized condition of Quartzite Falls, and I
12    believe your answer was that a canoe outfitted for that
13    type of travel -- did I recall that correctly?
14  A.   That sounds right, yeah.
15  Q.   Can you tell me what that means, a canoe
16    outfitted for that type of travel?
17  A.   Well, you certainly want everything in your
18    canoe tied down.
19  Q.   Is there special material that you would use
20    to tie things down?
21  A.   Could be different --  People have used
22    different things at different time periods.  But
23    security strapped into the thwarts or around the
24    gunnels are different ways to secure things.  You would
25    want everything in your boat to be either able to be
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 1    wet or able to resist getting wet by putting it inside
 2    an oiled something or some sort of a water-resistant or
 3    waterproof bag or something that would tend to shed
 4    water rather than absorb water.  I think the design of
 5    your boat when you're trying to do Class IV rapids --
 6    if you're going through at high water, that is -- you
 7    would want some rocker in your boat.  And depending on
 8    what you were doing, some people prefer a shorter boat
 9    that's more maneuverable getting set up.  Some folks
10    prefer longer boats, so they can ride over the top of
11    things.  I think the boat choice might depend on the
12    flow rate.
13        And, again, I think if you heard -- if you
14    were here for Alex and Tyler when they were talking,
15    Quartzite is -- you're asking me about Quartzite --
16    Quartzite varies depending on the flow rate.  I've only
17    seen it personally in its post-blown-up condition.  But
18    even so, the river is a different beast at low water
19    than it is at higher water.
20  Q.   How much of a load would you expect a canoe
21    properly outfitted to be able to handle going over
22    the -- I called it prevandalized, pre-blown-up
23    condition of Quartzite Falls?
24  A.   I've talked to other boaters about that, and
25    they've estimated higher than what I thought.  You
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 1    know, I think personally, if I had 400 pounds in there,
 2    depending on my boat, depending on what it was, that
 3    would seem like a lot, to me.  That would be about
 4    maybe the upper limit.  Maybe to 500, depending on my
 5    boat.  The bigger your boat, the more you can carry.
 6  Q.   Okay.  And I should have said this at the
 7    beginning.  I may jump around a little bit because I'm
 8    not going to go through the 300 pages of your
 9    presentation, so --
10  A.   It's your time.
11  Q.   -- I'm not trying to do that in a sneaky way
12    but just because of really time constraints for
13    everyone else.
14  A.   I'm prepared for sneaky, so do your best.
15  Q.   You are?  Good.  Well, I'm glad to hear that.
16        You had mentioned having conversations with
17    some of the sheriff's deputies on lake patrol.  And I'm
18    wondering, do you recall the names of those sheriff's
19    deputies?
20  A.   I can look it up for you.
21  Q.   For example, do you recall my last name as
22    one of those, Consoli?
23  A.   No.
24  Q.   Okay.
25  A.   Farnsworth is the name of the guy.
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 1  Q.   And was this at the same time as the Edith
 2    trip?
 3  A.   It was sometime this summer.  So it was not
 4    the exact same time, but it was the same year.
 5  Q.   Okay.  Thank you.
 6        I'm paraphrasing here, which is a dangerous
 7    thing to do in this context.  But maybe I can use a
 8    term that I heard for the first time, I believe,
 9    yesterday called the population paradox.  What is that?
10  A.   Yeah.  So I believe in previous
11    presentations, we have made the point that -- and it's
12    valid here -- that when Arizona's rivers were
13    free-flowing, there wasn't a lot of population, and as
14    the population increased and there were more people
15    here to do boating, by that time there were diversion
16    dams and taking water out of the river and obstructing
17    the river.  So kind of when there was the water, you
18    didn't have the people.  When you had the people, you
19    didn't quite have the water.
20  Q.   So am I correctly interpreting that to mean
21    in the -- you had the water, didn't have the people,
22    people wouldn't have used the river for transportation
23    and commerce?
24  A.   Certainly if there were no people here, there
25    would be no accounts of boating.
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 1  Q.   Right.
 2  A.   But as you had a smaller population, there
 3    were just fewer people that were going to choose to do
 4    that, so the incidents would be lower --
 5  Q.   Okay.
 6  A.   The incidents would be lower.
 7        So if you had a population of 100 and
 8    1 percent of your population likes to boat, you've got
 9    one person out there, right?  So if you had a million
10    people and 1 percent -- you know, do the math.  There's
11    a lot more people out there, if 1 percent is the right
12    number.  It's kind of the point we're trying to make.
13    You're less likely to catch somebody out there.
14        Also, you have the factor that when there are
15    fewer people here, nobody has a newspaper, so you are
16    not writing anything down.  There's maybe less people
17    with cameras around or writing journals or whatever it
18    is, so you have less chance of getting a recorded
19    instance of somebody boating.
20  Q.   Okay.  So using that "population paradox"
21    term and then focusing on the Salt River, what time
22    frame are we talking about -- and I realize this could
23    be a range -- where we went from few people/lots of
24    water to many people/many diversions, so not quite so
25    much water?  What's that time frame?
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 1  A.   Well, in 1868, the surveyor Ingalls noted
 2    that there were something in the neighborhood of 50
 3    people in Phoenix and they had a ditch already.  So we
 4    had 50 people and one ditch.  When the population
 5    started increasing around here, we had Fort McDowell up
 6    on the Verde.  Just prior to that -- I think it was
 7    1865, somewhere in there, that the fort was founded.
 8    So however many people were associated with that fort
 9    were kind of in the vicinity.  So let's say 1867 and no
10    ditches, and, you know, 10 or more by the time we got
11    to 1900.  So by the late 1800s, the sum total of those
12    dams had the capability of drying up the river at
13    certain times of the year.
14        So you asked me the time period.  So we're
15    looking at -- let's call it 1865 to 1895, 30-year time
16    period.  But even then, I wouldn't say Arizona was a
17    populous place in 1895.  I think it made it a fairly
18    unpopulous place.  Particularly as you moved to
19    Segments 1 through 4, I wouldn't say there was any
20    population centers along the river at all, with the
21    exception of the community, except Roosevelt building
22    the dam.
23  Q.   Lots of things affect the growth of
24    population.  For example, no air conditioning until
25    late '30s, '40s?
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 1  A.   After World War II.
 2  Q.   It makes a big difference.
 3  A.   Yeah.
 4  Q.   So when we focus back on the Salt River in
 5    this time frame between 1865, 1895, let's look at that
 6    latter portion, 1895.  Capability to dry up the river
 7    completely, but what would you state is the median flow
 8    rate in the lower portion of the Salt River, which I
 9    think you have identified as Segments 5 and 6, during
10    that time frame?  Realizing that there are times when
11    it would be dry, but I don't think you're telling me
12    it's dry all the time.
13  A.   No, it was not dry all the time.  The median
14    flow in Segment 6, my estimate is that -- it comes from
15    the U.S. Geological Survey -- is 1,230 cubic feet per
16    second in Segment 6, and I believe it's 900-something
17    in Segment 5.
18  Q.   And that was 1895 we're talking about?
19  A.   In its ordinary and natural condition prior
20    to that, so . . .
21  Q.   Okay.  And do we know what the median flow
22    rate would have been prior to 1868?  I'm sorry.
23  A.   No.  The estimates that I gave you were for
24    the long-term, predevelopment condition, so they would
25    apply -- A median flow rate should apply before humans
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 1    started messing around with the river.
 2  Q.   So perhaps I've misstated.  What I'm trying
 3    to understand is the median flow rate in the early part
 4    of the time frame that we're talking about, 1865,
 5    versus the median flow rate in the later part of the
 6    time frame that we're talking about, 1895.  Do we know
 7    what the difference was?
 8  A.   Are you saying --  You're asking for what the
 9    effect of the diversions were in reducing that?  That,
10    I don't know.
11  Q.   Okay.  Is that because there isn't any data
12    on it?
13  A.   Someone may have looked at that.  It's a
14    little bit of a moving target because the acreages
15    would have changed.  The diversion amounts would have
16    changed through time.  And then once you're looking at
17    a very short time period, picking out the median flow
18    rate can be done, but how representative it is of the
19    long-term would be --
20  Q.   Oh, I'm sorry.  I'm not looking at the
21    long-term.
22  A.   Either way, I don't know the answer.
23  Q.   If we're going to say that there was this
24    paradox -- this population paradox where we have few
25    people/no water -- or, excuse me, few people/lots of
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 1    water and then no water/lots of people, I'm trying to
 2    understand what happened to the river in those two time
 3    frames, to compare those two time frames.
 4  A.   As I understand --  I don't have an estimate
 5    of the flow rate -- the median flow rate for the 1895
 6    time period.
 7  Q.   Okay.  Clearly, you have a lot of experience
 8    boating the rivers in Arizona.  What percentage of the
 9    general population would you say has about that same
10    level of experience?
11  A.   I don't have an idea of that.
12  Q.   Okay.  So earlier in our chat, you threw out
13    the number 1 percent as kind of a guesstimate.  Is
14    that --  Do you think that's a reasonable estimate of
15    the number of -- or, the percentage of the general
16    population?  And if it's helpful, the general
17    population in Arizona, the general population in
18    Phoenix, whatever parameter you want to pick.
19  A.   Well, I threw out the 1 percent just kind of
20    as an example of the math.  I wasn't intending to say
21    that was a representative number.  So I don't know what
22    percentage of the population in Arizona boats.
23    Somebody had asked me previously what my skill level
24    was on a scale of 1 to 10 and I would say in the canoe,
25    I'm probably a 5 or a 6.  I know --
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 1        CHAIRMAN NOBLE: Mr. Fuller, nobody's
 2    going to believe that.
 3        THE WITNESS: Yeah, well, there are some
 4    really good paddlers out there and I'm not one of them.
 5    Some of the people I've done instruction for told me
 6    they would be happy to come swim rivers with me, so it
 7    was a commentary on my ability to stay upright.
 8        I don't know how to answer that.  There
 9    are better paddlers out there.  We heard from a couple
10    of them.  And there are worse ones.
11        BY MS. CONSOLI: 
12  Q.   Would it be fair to say that it's probably
13    somewhere less than 20 percent of the general
14    population?
15  A.   Oh, I would say it's far less than -- that
16    boat or that --
17  Q.   That are as experienced as you are.
18  A.   Oh, it would far less than that.  I don't
19    think many people boat here at all.
20  Q.   Less than 10 percent?  I'm trying to get a
21    good guesstimate.  We're not trying to be exact.
22  A.   Yeah, I doubt 1 in 100 people own a canoe or
23    a raft in Arizona.
24  Q.   Okay.
25  A.   So . . .
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 1  Q.   So if you were among the other 90 percent of
 2    the population, okay, so not you, more like -- who
 3    should I pick on?  Who's not a boater?  All right.
 4    We'll pick on Sean because he seems to be getting
 5    picked on a lot.
 6        MR. HOOD: Easy target.
 7        MS. CONSOLI: He's an easy target.
 8        BY MS. CONSOLI: 
 9  Q.   So you're not you; you're Sean, and you're
10    about to put an entire year's worth of income-producing
11    product in a boat to float it down a river to transport
12    it to market.  Would you hire somebody to do that, or
13    would you do it yourself?
14  A.   I really don't --
15  Q.   This is your entire income for the whole year
16    you're putting at risk.  Would you want Sean taking
17    that down the river?
18  A.   I would happily dump a year's worth of Sean's
19    work in the river, but . . .
20        It would depend on the river.
21  Q.   Okay.  The Salt River.
22  A.   You know, I can't answer that for Sean.
23  Q.   Well, I'm asking for you.  Your mental state
24    of mind.
25  A.   For me?
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 1  Q.   Would you put an entire year's worth of
 2    income in a boat and let Sean pilot that down the Salt
 3    River?
 4  A.   Well, I would have to know something about
 5    Sean first.
 6  Q.   He can't boat.
 7  A.   It's really not that hard a river to boat.  I
 8    think that Sean and I could sit in an eddy and I could,
 9    over the course of a day, teach him the strokes, and
10    over the course of the next day, we could go down
11    through some rapids and I can show him how to run
12    rapids.
13  Q.   So you are really relying on your experience,
14    not Sean's?
15  A.   Well, I'm just saying -- or, I could say,
16    "Okay, Sean, here's the boat.  Sit in the boat, play
17    around in it, learn it, and get to the bottom.  If you
18    don't make it, I'm gonna shoot you."
19  Q.   So you would -- so you would either use
20    someone with experience or you would train somebody so
21    that they would have enough experience to do it?
22  A.   I think that you would want anything that you
23    were betting a year's worth of income on to be someone
24    with experience.  Whether I was putting that in a boat
25    or a wagon or on the back of a horse, whatever, I would
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 1    want to make sure they knew how to ride a horse or
 2    drive a wagon.  So yeah, experience is a useful thing.
 3  Q.   What's the maximum amount of weight that
 4    you've transported on the Salt River?
 5  A.   Me personally?
 6  Q.   Yes, you personally.
 7  A.   In my boat, I would guess I had close to
 8    1,000 pounds on my raft on one trip.
 9  Q.   And that's a --  What's that raft made out
10    of?
11  A.   It's a Neoprene -- or synthetic --  You might
12    call it rubber.
13  Q.   Okay.
14  A.   In my canoe, excluding myself, I would say
15    70 pounds of material.
16  Q.   Okay.  Now you're going to make me ask a
17    question I don't want to ask.
18  A.   235 pounds.
19  Q.   Okay.  So approximately 300 pounds total?
20  A.   Yes.  In my solo boat, yeah.
21  Q.   What's the least amount that you've
22    transported on the Salt in the raft and in the canoe?
23    It's a compound question, I realize.
24  A.   I have done day trips in rafts on the Segment
25    2 in the daily run as we've been calling it with --
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 1    there's a least amount -- it's been just me, frame,
 2    oars, cooler, so that probably weighs 150, maybe
 3    200 pounds.  So that's probably -- plus me -- probably
 4    the least amount.
 5  Q.   Okay.  And the canoe, would it still be the
 6    300 pounds?
 7  A.   No.  Well, the 200-some pounds of me, plus
 8    there's probably days where I've gone empty on places
 9    on the Salt.  Particularly the daily run, I'll run up
10    there after work and just do it with my water, so just
11    water to drink and nothing else.
12  Q.   Did the weight differential -- and, I guess,
13    we should really kind of focus on the raft, instead of
14    the canoe, because the difference of 70 pounds -- I
15    assume that's not going to make a whole bunch of
16    difference in the draft of the canoe?
17  A.   No.
18  Q.   Okay.  How about the draft in the raft when
19    you're talking about 1,000 pounds versus about half
20    that much?
21  A.   I've never not noticed much in terms of
22    draft.
23  Q.   But do you agree with Mr. Williams' testimony
24    that added weight can change the draft of a boat?
25  A.   Oh, yeah.
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 1  Q.   Okay.  And how much deeper do you think your
 2    raft would have drafted if you take a comparison
 3    between the thousand pounds max that you've done and,
 4    say, 5,000 pounds?
 5  A.   If I were carrying 5,000 pounds, my raft
 6    probably would not be a good candidate for that.  It's
 7    a 14-footer.
 8  Q.   Why not?
 9  A.   It's not big enough.
10  Q.   Not big enough because of the size of all
11    that stuff that it would -- to get to 5,000 pounds, or
12    not big enough because it would sink it?
13  A.   Oh, I don't think it would sink it.  It would
14    be too difficult to move.  I guess if you gave me some
15    really dense metal or something that would lay on the
16    frame or something, I might be able to get 5,000 pounds
17    in there.  It's kind of out of the realm of what
18    boaters would normally carry.  Yeah, if I had to carry
19    5,000 pounds on the Upper Salt -- that's kind of what's
20    in my head right now?  Is that what you're asking me,
21    or are you asking me the Lower Salt?
22  Q.   Well, we'll talk about both of them.  We've
23    got lots of time, right?
24  A.   It's your loss.
25        CHAIRMAN NOBLE: Speak for yourself.
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 1        THE WITNESS: Yeah.  So in the Upper
 2    Salt in a raft, 5,000 pounds, I would probably split it
 3    up and take multiple boats, is how I would do that.  If
 4    it's normal type of gear, 5,000 pounds would be stacked
 5    too high in my boat, would make it unwieldy, difficult
 6    to use the oars, and probably too top-heavy.  If it
 7    were some sort of really dense metal, for some reason,
 8    that I had bothered to put in my boat -- you know, I
 9    just don't know how deep it would draft.  It would
10    probably bring it down maybe a foot.  I don't know.
11    That's just a guess.  Just a guess.
12        BY MS. CONSOLI: 
13  Q.   So that was the Upper Salt.  Let's talk about
14    the Lower Salt.
15  A.   It would be the same thing, although in the
16    Lower Salt, it's just -- it's not a challenging river
17    in any way, so -- it's mostly deeper.  There are fewer
18    obstacles to get around.
19        The other issue with a lot of weight in a
20    boat is it makes it harder to control.  So, yeah, you
21    have more ability to be able to stop and change
22    direction should you need to do that.  So I would
23    choose a different kind of boat.
24        So in my boat, 5,000 pounds is really not an
25    option.
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 1  Q.   What kind of boat would you choose?
 2  A.   A flatboat.  Spread the weight out.
 3  Q.   Okay.  Would it have to be a fairly large
 4    flatboat?
 5  A.   Well, you and I might have a different
 6    definition of "large."  So we have historical accounts
 7    of somebody taking five tons down the Lower Salt in
 8    Segment 6 from Hayden's Ferry across the river down a
 9    bit.  We don't know the size of their boat.  I did some
10    calculations as to the volume.  If they were taking
11    wheat, I'm trying to make -- kind of get a guess of
12    what that would look like.
13  Q.   That's not easy to make that calculation
14    between pounds and cubic feet?
15  A.   I was thinking about --  Well, you can go
16    online and get what's the density of a bushel of wheat.
17    But I was figuring it was about 10 by 5 by 4, so
18    something that was big enough to hold that and still
19    have room to maneuver.
20  Q.   Okay.  Are there --  I'm assuming the answer
21    is yes, but I'm not allowed to do that, not allowed to
22    assume, so I have to ask.
23        Are there differences in the way that heavy
24    weight would affect, say, a canoe versus a kayak?
25  A.   Probably not in any ways that would matter to
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 1    you.
 2  Q.   Okay.  How about a canoe versus a flat-bottom
 3    boat?
 4  A.   Yes.
 5  Q.   How would it affect them differently?
 6  A.   It would depend on the geometry of a flatboat
 7    and the geometry of the canoe.  So canoes can have flat
 8    bottoms.  And if you had a flatboat, at some point you
 9    would start to wonder what's the difference between a
10    canoe and a flatboat for some designs.  But basically,
11    the broader your footprint of the boat, the more weight
12    you can carry at the same draw.
13  Q.   Okay.
14  A.   So canoes tend to be narrower, so they might
15    sink a little lower at the same weight than a flatboat,
16    depending on its design.
17  Q.   Would it make any difference in terms of the
18    material that the boat is made out of?
19  A.   Not really.
20  Q.   So it's really the, as you say, geometry of
21    the boat?
22  A.   Yeah.  I mean, there's a minor difference.
23    You know, a wood canoe might weigh 80 pounds.  A canvas
24    canoe might weigh 40, depending on what the nature of
25    its frame was.  But that amount of difference doesn't
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 1    make a big difference on the amount of draw it takes.
 2  Q.   But would the canvas versus the wooden
 3    canoe -- would the amount of weight make a difference
 4    to it in terms of the draw?
 5  A.   No.  It's just really about the footprint.
 6  Q.   Okay.  How about inflatable versus a hard
 7    shell?  Does that make a difference in terms of putting
 8    a lot of weight on top of the boat?
 9  A.   No.  Again, it's going to be its footprint.
10  Q.   We're really focused on the footprint.
11  A.   Yeah.
12  Q.   Okay.  We have spent a lot of time talking
13    about all your historical research and the newspaper
14    articles.  I'm not going through every single one of
15    them again.  But I want to make sure I understand, did
16    you leave out any articles that you were provided with
17    regard to historical boating on the Salt River other
18    than the ones you said really were about flood
19    conditions?
20  A.   No, I did not leave out anything.
21  Q.   Okay.  And you were so comprehensive, as I
22    recall, in the articles -- you actually included an
23    advertisement about somebody who said they were a boat
24    builder?
25  A.   We did include a boat builder -- I remember
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 1    an advertisement about somebody seeking trip
 2    participants.  I don't remember if there was an
 3    advertisement about a boat builder.  There was a news
 4    article about a boat builder.
 5  Q.   Okay.  Okay.  I did not see in all of that
 6    material an article or an advertisement or a reference
 7    to somebody who was making a regular business out of
 8    transporting goods, produce, wheat, materials, up and
 9    down the Salt River.  Did I miss that?
10  A.   The closest thing to that would be the Day
11    brothers, who were trapping, and included their travel
12    down the Salt River in -- I believe it was five
13    consecutive -- or, five years -- we don't know if they
14    were consecutive -- with the intention of continuing on
15    to do that.
16  Q.   Do we know how many trips that was total?
17  A.   We know that --  They say they took five and
18    they intended to go again.
19  Q.   Okay.
20  A.   We don't know how many more times they did or
21    didn't go.
22  Q.   Okay.
23  A.   But that's the closest to that.
24  Q.   Thank you.
25        So for this one, what I would like to do is
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 1    step into Doc Brown's Delorean and take a trip back in
 2    time and talk about a situation where you were not
 3    involved in this proceeding, you had not -- you hadn't
 4    even talked to the folks at the State Land Department,
 5    so you haven't done all this research.  You don't know
 6    all this information about the Salt, the history -- you
 7    don't know any of that.  All you know -- this is all
 8    you know is there was one successful boat trip, one
 9    boat, at one point in time, at one point in the Salt
10    River, made it from point A to point B, as intended.
11    Is that a sufficient amount of information to deem the
12    entire Salt River navigable?
13  A.   There's a lot of conditions in there.  I
14    would just need to know a lot more.
15  Q.   But you don't.
16  A.   But I don't.
17        So all I know is that there was a trip that
18    was successful one time.  That's the only piece of
19    information I have.
20  Q.   On one segment of the river; we'll call it
21    less than 5 percent of the river miles.
22  A.   And in your hypothetical, I know nothing at
23    all about the river.  I don't know its flow rates.  I
24    don't know what it looks like.  It's hard to imagine
25    that there's any practical reality to your
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 1    hypothetical, but I would say most -- I guess my answer
 2    to that is I would need to know more.
 3  Q.   Okay.  Now you know the flow rate.
 4  A.   Just the flow rate?  I still don't know what
 5    the river looks like?  I still would want to know more.
 6  Q.   Okay.  Thank you.
 7        I think I got this right.  Six segments of
 8    the Salt River is what we've been discussing this week.
 9  A.   Yes.
10  Q.   Segments 2 through 6, in your opinion, are
11    navigable?
12  A.   Yes.
13  Q.   And they're navigable today?
14  A.   Well, 2 through 5 certainly are and a portion
15    of 6, but most of 6 is dry today.
16  Q.   And the current median flow rate for each
17    segment is what today?  I don't mean today of this
18    date.  I mean generally 2015, 2014, '15, this era.
19  A.   So if you ask me the annual median flow rate
20    for each segment, that would be shown on Slide 228 of
21    my presentation.  So the medians that I'm using are in
22    Segment 2, 266; Segments 3 and 4, 341; Segment 5, 992;
23    and Segment 6, 1230.
24  Q.   Thank you.
25        All right.  Coming into the home stretch
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 1    here.  You're going to have lunch today.
 2        Portage, line, and sliding over rocks --
 3  A.   Okay.
 4  Q.   -- that's our topic.  Have you ever portaged
 5    on any segment of the Salt River?
 6  A.   Yes.
 7  Q.   Which portions?  And if you want to use the
 8    segments, that's fine.
 9  A.   In Segments 2, I have portaged.
10  Q.   What was the weight in your boat at the time
11    of the portage?
12  A.   Maybe 50 pounds.
13  Q.   Have you ever lined a boat on the Salt River?
14  A.   No.
15  Q.   Have you ever slid a boat over an obstruction
16    in the Salt River?
17  A.   That's how I portaged, was sliding the boat.
18  Q.   Okay.  So we don't necessarily think of those
19    as two different things?
20  A.   To me, yeah.  For portaging, you're kind of
21    out of the main channel, or you're maybe on dry land,
22    but you're out of your boat and you're not lining it.
23    You gave me portaging, lining, and sliding.  So I don't
24    know what you meant by sliding, I guess.
25  Q.   It's a term I wasn't familiar with until I
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 1    started this --
 2  A.   Yeah.
 3  Q.   -- set of events this week.  And I think --
 4  A.   So I got out of it.  I dragged it over a
 5    shallow part, got back in, and kept going.
 6  Q.   That was the one time on Segment 2 with the
 7    50 pounds?
 8  A.   I didn't say one time, but I did say it was
 9    in Segment 2, yeah.
10  Q.   Okay.  Do you have a sense for --  Let's not
11    bother to go there.
12        MS. CONSOLI: That's it.  Thank you.
13        THE WITNESS: You're welcome.
14        MS. CONSOLI: Thank you.
15        CHAIRMAN NOBLE: Thank you very much.
16        Well, we're early for lunch, but we're
17    going to go ahead anyway.
18        MR. BREEDLOVE: Thank you, man.
19        THE WITNESS: Doughnuts and this today.
20        CHAIRMAN NOBLE: Mr. Murphy, are you
21    still awake?
22        MR. MURPHY: I am.
23        CHAIRMAN NOBLE: Good.  Let's take lunch
24    until 1:30.
25        (A recess was taken from 11:59 a.m. to
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 1        1:27 p.m.)
 2        CHAIRMAN NOBLE: We welcome you to the
 3    Friday afternoon session of the hearing on the Salt
 4    River.
 5        Mr. Fuller, are you ready for the
 6    afternoon?
 7        THE WITNESS: Yes, sir.
 8        CHAIRMAN NOBLE: Mr. McGinnis, have you
 9    introduced yourself to the court reporter?
10        MR. McGINNIS: Long time ago, yes.
11        CHAIRMAN NOBLE: Then we're ready to
12    proceed.
13    
14        CROSS-EXAMINATION
15        BY MR. McGINNIS: 
16  Q.   Good afternoon, Mr. Fuller.  Here we are
17    again.  To start with, I want to follow up on some
18    things that the other lawyers asked you, so I'm going
19    to skip around to start with.  I apologize for that.
20        First thing I would like you to do is I'd
21    like you to think about how Segment 6, let's say from
22    Tempe Butte to the Gila confluence, compares with the
23    segment of the Gila just downstream from the confluence
24    in terms of factors that affect navigability.  Can you
25    tell me what that comparison is?
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 1  A.   Are we specific with regard to a time frame?
 2  Q.   Ordinary and natural condition.
 3  A.   I think you asked me to think about it.  Did
 4    you have --  Was there a question there?
 5  Q.   Yeah, I would like you to tell me how those
 6    two compare from a navigability perspective under
 7    ordinary and natural conditions.  Thank you for
 8    thinking about it.  You did what I asked.  But now
 9    we've gotta talk.
10  A.   I was waiting for you to ask something
11    specific.
12        Yeah.  So from Tempe Buttes down to the
13    confluence and then on the Gila River immediately below
14    the confluence.
15  Q.   Whatever that segment was when we did the
16    Gila that's below the Salt confluence to whatever the
17    next segment is.
18  A.   So you are asking me --  That was Segment 7
19    of the Gila, as I recall it, which went from the Gila
20    confluence down to about Dome.  So you're asking for
21    that entire segment or just the portion that's up close
22    to the Salt?
23  Q.   Let's talk about the portion that's just up
24    close to the Salt, if that makes it easier.
25  A.   I would expect them to be very similar in
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 1    character, perhaps some more flow once the Gila joined
 2    up, so the flow rate would have gone up a bit,
 3    potentially making it a bit deeper.
 4  Q.   In terms of the geomorphology and the shape
 5    of the channel, you would assume it was similar?
 6  A.   Yeah.  I would.
 7  Q.   You were talking with Mr. Murphy this morning
 8    about your cross sections.  Do you recall that?  Kind
 9    of a long discussion.
10  A.   Yes, I do.
11  Q.   And I just want to make sure I understood.
12    The cross sections you had in your report for Segment
13    6, the one that you picked to put in your PowerPoint
14    was the one that showed the most depth.  Is that right?
15  A.   So of the ones that he compared it to at the
16    flow rate we looked at, it did have higher depths,
17    yeah.
18  Q.   Ms. Consoli, when she was up this morning,
19    asked you some questions, and I thought at the end
20    there, she was asking you about median flows currently.
21    Maybe I misunderstood her question.  But you referred
22    her to Slide 228.  And 228 is the historical median
23    flow, right, from the period of record, long-term?
24  A.   Yes.
25  Q.   If you wanted to look at the median flow,
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 1    say, for 2014, just for that year, how would you do it?
 2  A.   So not including any other year except for
 3    2014?
 4  Q.   Right.  I think she was just trying to get
 5    some feel for what the current flows were.
 6  A.   I didn't interpret the question that way.
 7  Q.   Maybe I --
 8  A.   To answer your question, for 2014, I would
 9    take the flow data for each of the -- for all the time
10    periods available for 2014 and figure out what flow
11    rates were above a particular rate 50 percent of the
12    time and below it 50 percent of the time, and that
13    would be your annual median for that year.
14  Q.   Was 2014 a particularly wet year,
15    particularly dry year, or sort of an average year?
16  A.   I think it was a dry year.
17  Q.   What was the most representative typical year
18    in the last five, would you say?
19  A.   I don't know.
20  Q.   Whatever representative year, say, in the
21    last 10 years, the median for the annual period, how
22    would that compare to the long-term median that's on
23    your Slide 228, say, for -- say, for the USGS gage at
24    the bottom, the 1230?
25  A.   That was not from a USGS gage.  That was from
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 1    a USGS study.
 2  Q.   Okay.  Compared to that 1230 number, the 1230
 3    cfs, would the data for the last 10 years be more or
 4    less than that?
 5  A.   I didn't do the analysis, so I don't know.
 6  Q.   So you don't know.
 7  A.   I know, in general, what I read in the news
 8    and what I hear discussed in the industry is we've had
 9    a -- we've been in drought conditions generally in the
10    Southwest.  But as to the specifics of the Salt River,
11    I haven't done that math.
12  Q.   So if I asked you the same question about any
13    other points, you would have the same answer?
14  A.   You know what?  It's something I could do.
15    Cut me a check, and I'll do the analysis.
16  Q.   Okay.
17        When I say "Okay," I mean I understand your
18    answer.
19  A.   I took it as a contract, but yeah.
20  Q.   You talked some with Mr. -- I think
21    Mr. Murphy and also some with Mr. Slade about the
22    recent boat trip with the Edith on the Lower Salt,
23    right?
24  A.   Yes.
25  Q.   And I think you said you had noticed that
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 1    boat riding low at some period, right?
 2  A.   Yeah.
 3  Q.   How much lower do you think the draft was
 4    than normal when you saw it riding low?
 5  A.   My impression at the time was 4 inches, and I
 6    think I heard Brad say he thought it was 3 to 4.
 7  Q.   So you thought there was about 500 pounds of
 8    extra water in there?
 9  A.   That was his estimate, yeah.
10  Q.   So would the relationship between the extra
11    weight and the extra draw be linear, so that if I
12    had -- put another 500 pounds in, would it drop another
13    4 inches?
14  A.   Not necessarily.  But it might approximate
15    that.
16        Part of the issue there was how the weight
17    was distributed too.  I think Brad said that the
18    weight -- the additional leakage was in the one end of
19    the boat, so it was kind of tilted rather than spread
20    over the --  So it would depend on how you loaded the
21    boat, I guess, would be a better way to answer the
22    question you're asking.
23  Q.   You've got your PowerPoint up there?
24  A.   Yes.
25  Q.   If you can, would you go to page 197 --
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 1    Slide 197?  You talked some on your direct about this
 2    particular picture of the ferry, right?
 3  A.   Yes.
 4  Q.   And the newspaper that it's in is actually
 5    February 19, 1912.
 6  A.   That's correct.
 7  Q.   But you don't know when the picture was
 8    taken?
 9  A.   I don't.
10  Q.   February 1912, we know, was an unusually dry
11    month, correct?
12  A.   It was a below-average month, yes.
13  Q.   As a matter of fact, in your report from
14    1996 -- do you have that with you?  The State Land
15    Department report?
16  A.   I have it digitally, yes.  The Lower Salt?
17  Q.   The Lower Salt, yes.  1996.  Page 4 in the
18    introduction, very front.  Small Roman iv.  The third
19    full paragraph down says, "During 1912"?
20  A.   Yes.
21  Q.   "During 1912, the year of Arizona statehood,
22    below average streamflow supplied from the upper
23    watershed, normal irrigation withdrawls, and filling of
24    Roosevelt Reservoir combined to produce reaches of dry
25    or limited flow in the Salt River in February 1912."
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 1  A.   Yes.
 2  Q.   Does it make sense to you that the ferry
 3    would be running at a time there were reaches of drier,
 4    limited flow in the river?
 5  A.   Well, a lot of people were dry.
 6        COMMISSIONER ALLEN: Mr. Chairman?
 7        CHAIRMAN NOBLE: Go right ahead anytime
 8    you want, Bill.
 9    
10        EXAMINATION BY COMMISSIONER ALLEN
11        COMMISSIONER ALLEN: Is this above
12    Roosevelt Dam, or is it below?
13        THE WITNESS: I believe it to be below,
14    based upon my interpretation of the picture.
15    
16        CROSS-EXAMINATION (Continued)
17        BY MR. McGINNIS: 
18  Q.   Is this different than the Hayden's Ferry, or
19    do you know?
20  A.   I took this to be -- just from looking at the
21    background, I took this to be somewhere in Segment 6.
22  Q.   Which could have been the Hayden's Ferry?
23  A.   Could have been.  The pictures I've seen of
24    Hayden's Ferry previously, the boat looks a little
25    different than that.
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 1  Q.   In your direct, you talked -- you're talking
 2    about beavers, and I know we have talked about beavers
 3    several times over the years.  You're talking about
 4    beavers, and you said, "Professors say it's highly
 5    unlikely that beavers would build dams across the Salt"
 6    or something along that lines.
 7  A.   Yes.
 8  Q.   Do you recall that?
 9        What professors did you talk to about that?
10  A.   There was a professor -- I think it was Utah
11    State, somewhere in Utah.
12  Q.   Do you know his name, her name?
13  A.   I could look it up.  It was a he.  But -- and
14    I believe I also said in my conversations with Game &
15    Fish Department.  That was Dave Weedman, who's
16    testified here before.
17  Q.   The professor at Utah, was that a
18    conversation you had with that person at a conference,
19    or did you call them, or how did that happen?
20  A.   It was conversations -- actually, I think it
21    was staff that had conversation with him and reported
22    back to me.
23  Q.   Somebody that works for you?
24  A.   Yeah.  That's my recollection.
25  Q.   You're aware, aren't you, that in 1865, the
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 1    Arizona Territorial Legislature determined that the
 2    Colorado is the only navigable stream in the territory?
 3  A.   I'm aware of that document that we've seen
 4    before, yeah.
 5  Q.   And you'd agree with me, wouldn't you, that
 6    in 1865, the Salt was in its ordinary and natural
 7    condition?
 8  A.   Yes.
 9  Q.   In coming to your conclusion that the Salt
10    River in Segment 2 through 6 was navigable, did you
11    consider this 1865 declaration by the legislature?
12  A.   Yes.
13  Q.   And what weight did you give it?
14  A.   Well, certainly, it's a document, and it was
15    the opinion that was expressed.  So, of course, I
16    measure it against what I perceive to be the facts.  So
17    what weight did I give to it?  As it turns out,
18    minimal.  I didn't find it to be consistent with the
19    rest of the record that I've looked at.
20  Q.   So the folks in the legislature, who were in
21    the state at the time the Salt was in its ordinary and
22    natural condition, specifically said the Colorado was
23    the only navigable river in the territory, and you
24    didn't put much weight on that?
25  A.   That's correct.
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 1  Q.   You're also familiar with the federal land
 2    surveyors that came out here, right?
 3  A.   Yes.
 4  Q.   And you know they had specific instructions
 5    about what they were supposed to do, depending on
 6    whether the river was navigable?
 7  A.   Yes.
 8  Q.   And you know Mr. Ingalls and some other folks
 9    maybe were here in the Salt River Valley doing surveys
10    in the late 1860s?
11  A.   Yes.
12  Q.   Mr. Ingalls was here, I think, in 1868,
13    right, in Phoenix?
14  A.   Yes.
15  Q.   And he did surveys, right?
16  A.   He did.
17  Q.   He didn't meander any portion of the Salt?
18  A.   Looking at that, I don't recall whether he
19    did or didn't.  I know there's been discussion on that
20    topic.  But as I sit here today, I don't recall one way
21    or the other.
22  Q.   If he had instructions to meander navigable
23    rivers, didn't meander the Salt, is that something you
24    considered in coming to your conclusion that the Salt's
25    not -- the Salt is navigable in Segments 2 through 6?
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 1  A.   Yes.
 2  Q.   And what weight did you give that point?
 3  A.   Again, I didn't find that -- I'm not
 4    convinced that -- whether he was -- he was supposed to
 5    follow the instructions, whether he did follow the
 6    instructions.  I think there's some other
 7    inconsistencies that I've heard discussed regarding
 8    minimal three chain widths you're supposed to meander,
 9    and some of those sections weren't meandered, even
10    though the widths were greater than three chains.  So
11    it's clear he wasn't always following instructions.
12        And then I'm not sure that --  Well, I am
13    sure the that other information I've read and computed
14    and seen about the Salt River, in my understanding of
15    what navigability means, are consistent with whatever
16    was in his head at the time that caused him to do
17    whatever it was.
18        So yeah, I'm aware of the argument you guys
19    have made over and over again about the GLO surveyors.
20    So I didn't find it compelling.  From what I've been
21    told, other courts have occasionally found the
22    information, I think, probative but not determinative.
23  Q.   And you would agree with me that, in 1868,
24    the Salt was maybe not in its ordinary and natural
25    condition but probably pretty darn close?
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 1  A.   It probably was, yes.
 2  Q.   Ms. Consoli asked you this morning some
 3    questions.  She talked about Dr. Brown's Delorean.  Do
 4    you remember that?
 5  A.   Yes.
 6  Q.   And I was thinking about this case yesterday,
 7    I guess, as I was reading the paper.  And there was a
 8    lot of discussion about Back to the Future movies in
 9    the newspaper yesterday.  Do you remember those movies?
10  A.   I do.
11  Q.   And the reason there was discussion yesterday
12    is because, I guess, day before yesterday was the day
13    that they went forward to in one of the movies,
14    October 21st, 2015.
15        But if you and I could get in a Delorean, go
16    back to the 1865, 1860, to try to figure out whether
17    the Salt was navigable, wouldn't one of the first
18    things we might do would be to go talk to the people in
19    government to see what they thought about it, the
20    sovereign and whoever was there?
21  A.   The first thing I would do is go out to the
22    river.  I guess, maybe you have greater confidence in
23    government than I do.  But I'd go out to the river with
24    a boat.
25  Q.   Would it be unreasonable to go talk to
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 1    whoever was -- the government in control of that
 2    section of the river at the time?
 3  A.   No.
 4  Q.   And yet you didn't pay any attention -- you
 5    didn't put much weight -- excuse me.  You didn't put
 6    much weight on the 1865 declaration by the Arizona
 7    Legislature?
 8  A.   I didn't find it to be consistent with the
 9    facts as I know them.
10  Q.   Would it make sense if we were in our
11    Delorean and back in the 1860s to send somebody from
12    the government out to the field with particular
13    instructions about what to -- how to deal with
14    navigable rivers?  Would that be a reasonable thing to
15    do?
16  A.   I'm sorry.  Repeat your question.
17  Q.   We're back in the 1860s.  Would it be a
18    reasonable thing to do for us to send somebody from the
19    government out into the field onto the river with
20    instructions about how to deal with navigable rivers?
21    Would that be a reasonable approach?
22  A.   Yeah, if they had the -- using the same
23    definition of "navigable" that we are today, then that
24    certainly would be a good thing to send people out in
25    the field and look at the river.
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 1  Q.   And Mr. Ingalls essentially did that in 1868,
 2    right?
 3  A.   He went out in the field and looked at the
 4    river, for sure.
 5  Q.   Mr. Fuller, I've handed you a document.  That
 6    is -- was Evidence Item Number 6.  Evidence Item
 7    Number 6 in the Lower Salt proceedings, entitled
 8    "Wormser, et al., versus Salt River Valley Canal Co."
 9    Do you see that?
10  A.   Yes.
11  Q.   What I've given you is an excerpt.  I have a
12    whole box here that has the full document, so for any
13    of the documents I show you, if you need to get a full
14    copy to answer, let me know.  But I think my questions
15    will be specific enough so you can just answer from the
16    excerpts, but those are certainly available.
17        Do you recognize this as the -- what's called
18    the Kibbey Decree?
19  A.   I'm familiar with the words "Kibbey Decree."
20    I don't know that I've looked at it in this format
21    before, but . . .
22  Q.   On the front, it says "DECISION, Joseph H.
23    Kibbey, Judge, March 31, 1892."  Do you see that?
24  A.   I do.
25  Q.   I would like you to turn over to page 5, the
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 1    last paragraph there.  See where it says, "On the 7th
 2    day of February, 1887"?
 3  A.   Yes.
 4  Q.   Okay.  I'm going to paraphrase here because
 5    it's a long paragraph, but it says on February 7, 1887,
 6    Salt River Valley canal company, Maricopa canal
 7    company, M. Wormser, C.T. Hayden, and 49 others
 8    alleging themselves to be the owners of the Tempe
 9    Irrigating canal, and Henry C. Rogers and 45 others
10    alleging themselves to be owners of the Utah canal,
11    some other canal companies, "filed their complaint in
12    this court against the Arizona canal company, alleging
13    that the Salt River is a natural unnavigable stream
14    rising in the mountains in the eastern part of the
15    territory and running thence in a westerly direction to
16    its junction with the Gila river in Maricopa county."
17        Do you see that?
18  A.   I do.
19  Q.   Are you familiar with this document, in
20    general?
21  A.   In general.
22  Q.   Did you consider the statements in this
23    document in coming to your conclusion that Segments 2
24    through 6 were navigable?
25  A.   I'm trying to remember whether I actually
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 1    cited this document in my report or something analogous
 2    to it anyways.  Let me just double-check here
 3    something.
 4        Well, the document from 1892 is cited in the
 5    bibliography from the Lower Salt report, so, I guess I
 6    did consider it, yes.
 7  Q.   Here it refers to these folks alleging that
 8    the Salt River is a natural, unnavigable stream.  Do
 9    you see that?
10  A.   I do.
11  Q.   One of the people mentioned here is C.T.
12    Hayden.  Do you see that?
13  A.   I do.
14  Q.   C.T. Hayden would be the initials for Charles
15    Turnbull Hayden maybe?
16  A.   Yeah.
17  Q.   That would be his initials?
18        That's the same Hayden who ran Hayden's
19    Ferry?
20  A.   Yes.
21  Q.   Same Hayden who tried to do the log float in
22    1873?
23  A.   I believe so, yes.
24  Q.   And he's here cited in this court document as
25    alleging that the Salt River is a natural, unnavigable
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 1    stream?
 2  A.   Yes.
 3  Q.   And you considered this in your determination
 4    that Segments 2 through 6 were navigable?
 5  A.   Yes.
 6  Q.   What weight did you give this document?
 7  A.   Well, certainly, it was somebody who had
 8    made -- used the words "navigable," "nonnavigable,"
 9    "unnavigable," whatever.  So we looked at it, and my
10    determination was I'm not sure that they were using the
11    same definition that I'm required to use, or whether
12    they considered it at all, or whether in its ordinary
13    and natural condition, or what.  So it was a piece of
14    information.  Again, we looked at the totality of all
15    the information, the totality of what -- I presented
16    over the earlier parts of this week and came to a
17    different conclusion than those folks.
18  Q.   Did you recall recognizing that one of the
19    folks listed in here was C.T. Hayden?
20  A.   It certainly doesn't surprise me.  But I
21    don't recall it specifically here 20 years later, no.
22  Q.   Are you familiar with the Maricopa County
23    Board of Supervisors' approval in 1909 of petitions to
24    build a bridge across the Salt River, a nonnavigable
25    stream?  Does that sound familiar to you?
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 1  A.   In the sense that I think you've brought it
 2    up before.
 3  Q.   I don't think I've brought it up before, but
 4    I could be wrong.
 5        Mr. Fuller, I've handed you what has been
 6    submitted as Evidence Item Number 29 in the Lower Salt
 7    case.  Probably it was submitted about 2003.  It is a
 8    transmittal letter and the report by Dr. Doug Kupel and
 9    Ellen Endebrock, E-n-d-e-b-r-o-c-k, entitled
10    "Historical and Scientific Evidence Concerning
11    Navigability of the Lower Salt River."  Do you see
12    that?
13  A.   I do.
14  Q.   Do you recall seeing this report before?
15  A.   I do.
16  Q.   Okay.  On page 5 of that report, which is in
17    the excerpt I gave you, it discusses this 1909 bridge
18    issue.  Do you see that?
19  A.   Down at the bottom there?
20  Q.   Yeah.
21  A.   Yeah.  I do see that.
22  Q.   As a matter of fact, this same discussion is
23    in a 1996 report that's Lower Salt's Evidence Item 17
24    that was authored by Dr. Kupel and a gentleman named
25    Thomas Buschatzke, B-u-s-c-h-a-t-z-k-e.  Are you
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 1    familiar with Mr. Buschatzke?
 2  A.   Is he sitting back there?  Was he?
 3        CHAIRMAN NOBLE: No, he's not.
 4        THE WITNESS: I thought I saw him
 5    earlier this week.  But he's a historian for the city,
 6    as I recall.
 7        BY MR. McGINNIS: 
 8  Q.   That's Dr. Kupel.
 9  A.   Oh.
10  Q.   Mr. Buschatzke is the current director of the
11    Department of Water Resources.  Do you know him?
12  A.   Apparently not.
13  Q.   In the bottom paragraph here on page 5,
14    you'll see if I'm reading this right, "On March 18,
15    1909, the Territorial Legislature adopted, and the
16    Governor signed, a bill entitled 'An Act Relating to
17    the Construction of Bridges Across Non-Navigable
18    Streams Within the Territory of Arizona.'"
19        Did I read that right?
20  A.   It sounds like you did.
21  Q.   And then he goes on to say that pursuant to
22    that bill, some citizens filed a petition, including
23    one to build a bridge ". . . 'across the Salt River, a
24    nonnavigable stream' at the foot of Center Street
25    (later Central Avenue) in Phoenix."  I'm reading in the
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 1    second line of the second -- the first paragraph on
 2    page 6.
 3  A.   Yeah.  I see that.
 4  Q.   And there was also a petition to file -- to
 5    build another bridge "across the Salt River, a
 6    nonnavigable stream, at Tempe."  Do you see that in the
 7    next line?
 8  A.   I do.
 9  Q.   And then in 1909, on April 20th, the County
10    Board of Supervisors approved the petition, which was
11    these petitions, to build the bridges across these --
12    the nonnavigable stream.  Do you see that?
13  A.   I do.
14  Q.   Okay.  As a matter of fact, if you go on down
15    in Dr. Kupel's report on page 6, he talks about a
16    little -- some controversy that arose after the vote,
17    and it says, "Subsequent to the election, the County
18    Board of Supervisors asked G.P. Bullard, the county
19    attorney, to examine several issues with regard to the
20    bridge vote . . . ."  [Quoted as read.]
21        Do you see that?
22  A.   Yes.
23  Q.   Mr. Kupel -- Dr. Kupel goes on to say that
24    the question of navigability was an issue in Attorney
25    Bullard's analysis.  Do you see that?  Next paragraph.
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 1  A.   Yeah, I see that sentence.
 2  Q.   Apparently, "County Attorney Bullard," in
 3    1909, "specifically examined the navigability of the
 4    Salt River in his opinion, since the question of its
 5    navigability had an effect on his ruling.  Bullard
 6    noted:  'The proposed bridge is to be constructed over
 7    a large water-course, to wit, a large non-navigable
 8    stream.'"
 9        Do you see that?  Bottom of page 6, top of
10    page 7?
11  A.   Yeah, I see that.
12  Q.   Did you consider the events relating to the
13    1909 bridge bill, the petition, and Mr. Bullard's legal
14    opinion in coming to your conclusion that Segments 2
15    through 6 were navigable?
16  A.   Yes, I did.
17  Q.   And what weight did you give that in your
18    analysis?
19  A.   You know, I would say I gave it minimal
20    weight.  Maybe it's not an accurate way to portray
21    that.  I gave it the --  I read it, I understood it,
22    and, again, I didn't find it to be consistent with the
23    definition of navigability that, I believe, the Daniel
24    Ball test puts on us.
25  Q.   And what did you do to determine whether it
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 1    was consistent with the Daniel Ball test?
 2  A.   All the things that I've been talking about
 3    for the last couple of days.
 4  Q.   So you didn't do anything to look into, see
 5    what test those folks had applied, either the County
 6    Board of Supervisors, all the petitioners, or the
 7    county attorney?
 8  A.   I was unable to find what particular things
 9    that they did.  I'm not sure it was a particularized
10    assessment at all, so . . .
11  Q.   I'm thinking now I should have made
12    Mr. Heilman stay here instead of going out of town, so
13    he could be Vanna White for me.
14        CHAIRMAN NOBLE: That's it?  That's
15    okay.
16        MR. McGINNIS: I'm assuming your comment
17    is the fact that the entire document that I'm pulling
18    this from is about --
19        CHAIRMAN NOBLE: My comment is because
20    they have copies.
21        MR. BREEDLOVE: He has multiple copies.
22    He has -- Jim has multiple copies in his hand.
23        MR. McGINNIS: I thought I put five up
24    there.
25        COMMISSIONER HORTON: Sorry.
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 1        CHAIRMAN NOBLE: Does anybody else have
 2    more copies?
 3        MR. McGINNIS: Nope, that's it.
 4        CHAIRMAN NOBLE: Just as long --  If
 5    Hood gives me his, I'll be fine.
 6        MR. HOOD: Here you go.
 7        CHAIRMAN NOBLE: No, we're fine, Sean.
 8        MR. McGINNIS: Are we good now?
 9    Mr. Chairman, are we good now to go?  Can we proceed?
10        CHAIRMAN NOBLE: As far as I know,
11    you've always been good.
12        MR. McGINNIS: Thank you.
13        BY MR. McGINNIS: 
14  Q.   Mr. Fuller, what I've handed you is a
15    document that is Evidence Item Number 6 in the Lower
16    Salt proceedings.  It's a court document, case entitled
17    "Patrick T. Hurley versus Charles F. Abbott," Case
18    Number 4564, in the Third Judicial District, Territory
19    of Arizona.
20        Have you seen some version of this document
21    before?
22  A.   Yes, sir.
23  Q.   This is what we've referred to as the Kent
24    Decree, right?
25  A.   It is.
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 1  Q.   And you actually referred to that, I think,
 2    some in your direct, some of the flow measurements or
 3    something in this document.  Do you recall that?
 4  A.   I don't remember talking about the Kent
 5    Decree in my direct.  But I do remember the Kent
 6    Decree, and I know that we referred to it in our Lower
 7    Salt report, perhaps the Upper Salt as well.
 8  Q.   Do you recall the passage in this document
 9    that refers to the navigability of the Salt River?
10  A.   Yeah, I think it says something like the Salt
11    River, a nonnavigable stream, blah, blah, blah.
12  Q.   In the first paragraph on page 3, must be six
13    or seven lines down, it says, "Entering the valley from
14    northeast is the Salt river, a non-navigable stream."
15  A.   Yeah.
16  Q.   Do you see that?
17  A.   Yeah.
18  Q.   Did you consider Judge Kent's statement in
19    this 1910 decree in coming to your conclusion that
20    Segments 2 through 6 of the Salt are navigable?
21  A.   Sure did.
22  Q.   And what weight did you give that?
23  A.   I gave it weight like I gave all of the
24    information.  I considered its reasonableness, what
25    their perspective was at the time, whether it was a
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 1    particularized assessment, and whether it was
 2    consistent with the other facts as I knew it in the
 3    Daniel Ball test for navigability.
 4  Q.   Have you ever seen a court document that says
 5    the Salt River is a navigable stream?
 6  A.   I guess that depends on what you mean as a
 7    court document.
 8  Q.   Something issued from the Court.  Not --
 9    Obviously, if you go back and look at the pleadings in
10    this case, where we're all arguing against each other,
11    discount those because that's somebody's position.  But
12    a document issued by the Court that says the Salt River
13    is a navigable stream?
14  A.   As I sit here today, I can't think of one.
15  Q.   Are you familiar with an analysis that was
16    done by the U.S. Bureau of Land Management in 1963
17    regarding the navigability of the Salt River?
18  A.   Yes.
19        MR. McGINNIS: I've really upgraded on
20    my Vanna.
21        MR. SLADE: I'll tell Jeff that.
22        MR. McGINNIS: I'm sure he'll agree.
23        COMMISSIONER ALLEN: There's no question
24    about that.
25    
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 1        BY MR. McGINNIS: 
 2  Q.   I'm sorry.  Did you say you were familiar or
 3    were not familiar with the BLM analysis?
 4  A.   As you can see on the page that's up on the
 5    screen here, from the Lower Salt, you can see that is
 6    cited there in the middle of the page, second bullet.
 7    So yes.
 8  Q.   You're making a big assumption when you're
 9    assuming I can see that, but I'm going to trust you.
10    Okay?
11  A.   It's a limited amount of trust, I'm sure.
12    But yeah.
13  Q.   I figure there are enough other witnesses
14    here and somebody's going to tell me.
15  A.   Yes.
16  Q.   What you've cited in your report, is that
17    this same document?
18  A.   1964, BLM, yeah, I'm guessing it is.
19  Q.   This document is Lower Salt's Evidence
20    Item 12, part 2.  And it's Tab 1.  Evidence Item
21    Number 12 was a huge stack of documents submitted by
22    Jim Callahan.  I think there are about 200 documents in
23    there.  Do you remember that?
24  A.   Jim Callahan, the city attorney?
25  Q.   Yes, sir.


Page 884


 1  A.   Yeah.  I think I got mine from Jim Brazelton,
 2    but yeah.
 3  Q.   I think maybe Callahan resubmitted what
 4    Brazelton had previously submitted, but the part that's
 5    in there now is from Mr. Callahan.
 6        And this is a Bureau of Land Management
 7    memorandum from the director to SD, Arizona.  I'm
 8    assuming that's the state director or some state
 9    person.  Do you think that's a reasonable assumption?
10  A.   Sure.
11  Q.   The subject is "Consideration and opinion on
12    reestablishment of a portion of the boundary, Salt
13    River Indian Reservation, Township 1 North, Range 5
14    East."  Did I read that right?
15  A.   Yeah.
16  Q.   And if you look at the last page, it's dated
17    May 6, 1964, correct?
18  A.   Correct.
19  Q.   And on the second page of this document, the
20    Director of the Bureau of Land Management, second page,
21    first full paragraph.  Do you see that?
22        You're trusting me too much if you're not
23    looking at the document while I'm reading.  Second
24    page.  Page 2, first full paragraph.  It says,
25    "Township 1 North, Range 5 East, was originally
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 1    surveyed in 1868 by W.F. Ingalls, Deputy Surveyor, as
 2    shown upon the official plat approved October 22,
 3    1868."  You would agree with that, right?
 4  A.   I agree that's what it says, yes.
 5  Q.   Well, you also agree that Ingalls actually
 6    did the survey in 1868, from what you know?
 7  A.   It's the Ingalls survey, correct.
 8  Q.   "The field notes and plat depict the presence
 9    of Salt River in the northwesterly portion of the
10    township, flowing in a general" -- I think that's
11    probably "west southwest."  Does that seem reasonable?
12  A.   Yeah.
13  Q.   -- "west southwest direction, through two
14    distinct and separate channels for almost the entire
15    distance."
16        Would you agree that that's what the plat and
17    field notes depict from Mr. Ingalls' survey?
18  A.   Yes.
19  Q.   "The channels are labeled separately" --
20    excuse me.  "The channels are labeled respectively,
21    'North Channel of the Salt River' and 'South Channel of
22    the Salt River.'"  [Quoted as read.]
23        Would you agree that's what the channels are
24    labeled on that plat?
25  A.   I'm not looking at the plat, but my
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 1    recollection of having looked at it is yes, he had a
 2    north channel and a south channel.  We talked about
 3    that previously this week.
 4  Q.   "The intervening island area is half to
 5    three-quarters mile in width.  Upon the plat this
 6    island carries the notation, 'Land sandy subject to
 7    overflow, Soil 3rd rate.'"
 8        You probably don't recall that notation.
 9    Does that seem consistent with what's in the map?
10  A.   Yeah.  I do.
11  Q.   He says -- then goes on to say, "The original
12    survey did not meander or segregate the river channels
13    or island area and their representation upon the plat
14    is by sketching, coordinated with the recorded section
15    line crossings."
16        Did I read that right?
17  A.   Yes.
18  Q.   The next sentence -- next paragraph, the BLM
19    director says, "At the time of the original survey, and
20    on the date of Arizona's admission into the Union, Salt
21    River would have to be considered a nonnavigable
22    stream."
23        Did I read that correctly?
24  A.   You did.
25  Q.   I'm assuming you disagree with that?
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 1  A.   I do.
 2  Q.   And did you consider that opinion in coming
 3    to your conclusion that Segments 2 through 6 of the
 4    Salt are navigable?
 5  A.   I did.  As you can see, it's cited in our
 6    report.  So yes, we did consider it.
 7  Q.   And what weight did that carry in your
 8    analysis?
 9  A.   Again, it's similar.  That's not a really
10    different question, since it seems like they based
11    their decision entirely on the GLO survey data, so it's
12    really not a different question from the one you asked
13    me previously about Ingalls and other surveyors.
14        I guess, I'd also point out that, in other
15    navigability cases elsewhere, the federal government
16    isn't exactly friendly to the concept of navigability
17    in giving its property to the state, so . . .
18  Q.   So the answer to my question is "Not much at
19    all"?
20  A.   I did consider it.  I considered it like
21    everything else and weighed it in conjunction with all
22    the other information, and would have loved to have
23    been able to look through their boxes of "Here's all
24    the information that we used to come to this decision."
25    Didn't have that.
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 1  Q.   Try to get those?
 2  A.   We have made Freedom of Information requests
 3    from --  Actually, it's the Bureau of Reclamation.  So
 4    I know I've been down to the BLM, made searches down
 5    there.  Certainly have not come up with anything.
 6        MR. BREEDLOVE: Hey, Mark, I was taking
 7    a note when you said where that quote was.  Could you
 8    just repeat where that last quote was?
 9        MR. McGINNIS: It was page 2 --  This is
10    Evidence Item 012, part 2, Tab 6.  And it's in the
11    letter, page 2, second full paragraph, first sentence.
12        MR. BREEDLOVE: Thank you.
13        BY MR. McGINNIS: 
14  Q.   Mr. Fuller, what I handed you now --
15        COMMISSIONER ALLEN: Mark, may I
16    interrupt?
17        MR. McGINNIS: Yes, sir.
18    
19        EXAMINATION BY COMMISSIONER ALLEN
20        COMMISSIONER ALLEN: If you read the
21    third paragraph of page 2, the BLM states that "At
22    about the turn of the century and subsequently,
23    retention dams have been constructed on the upper
24    reaches of the Salt River and its major tributary, the
25    Verde River, for irrigation and power purposes.
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 1    Consequently, the river has ceased flowing except for
 2    flash flooding or the release of excess irrigated
 3    waters."  [Quoted as read.]  So it's not in its normal
 4    and ordinary condition at that point.
 5        MR. McGINNIS: I'm not sure I would want
 6    to --  Can I ask the witness a question to answer what
 7    your question is?
 8        COMMISSIONER ALLEN: Absolutely.  Please
 9    do.
10        CHAIRMAN NOBLE: Do you have a question,
11    Bill?
12        COMMISSIONER ALLEN: Yeah.  If what
13    they're saying here is true, is it not true that it was
14    not in its normal and natural condition?
15        CHAIRMAN NOBLE: Do you have a question
16    of the witness?
17        MR. McGINNIS: I know what the answer
18    is.  I'm just a little bit reluctant to testify.
19    That's my --
20        COMMISSIONER ALLEN: No.  I can ask it
21    of Jon.  I wasn't being specific with regard to your
22    response.
23        MR. McGINNIS: Let me ask him a
24    follow-up question.  Maybe that will answer your
25    question.
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 1        CROSS-EXAMINATION (Continued)
 2        BY MR. McGINNIS: 
 3  Q.   You would agree, wouldn't you, Jon, that
 4    based upon what Commissioner Allen just read at the end
 5    of that paragraph, that after the diversions, it wasn't
 6    its ordinary and natural condition?
 7  A.   Yes, I would agree with that.
 8  Q.   You would also agree with me, though,
 9    wouldn't you, that the first sentence of that
10    paragraph, it says at the time of the original survey,
11    and on the date of the admission into the Union, Salt
12    River would have to be considered a nonnavigable
13    stream?
14  A.   I would agree with you that that's what it
15    says, yes.
16  Q.   And the time of the initial survey was 1868.
17  A.   That's correct.
18  Q.   That was before any of the things that
19    happened -- that are discussed later in the paragraph
20    happened, right?
21  A.   For that reach, I believe that's correct.
22        MR. McGINNIS: Does that clear it up,
23    Commissioner Allen?
24        COMMISSIONER ALLEN: Sure.
25    
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 1        BY MR. McGINNIS: 
 2  Q.   Mr. Fuller, I think what we've handed you now
 3    is Lower Salt Evidence Item Number 2, Salt River Pima
 4    Indian Community versus Arizona Sand & Rock Company.
 5    Do you see that?
 6  A.   Yes, I do.
 7  Q.   Is that the document we gave you?
 8  A.   Yes.
 9  Q.   It's in the United States District Court,
10    District of Arizona.  Do you see that?
11  A.   Yes, I do.
12  Q.   Has a stamp up in the right-hand corner.
13    Looks like it's filed March 12th, 1976, as best I can
14    tell.  Does that make sense to you?
15  A.   Yes.
16  Q.   Are you familiar with this litigation?
17  A.   I am.
18  Q.   Would you tell me what your understanding is
19    of what was going on there?
20  A.   I believe it was a dispute over the boundary
21    of the Salt River Indian reservation.
22  Q.   Would navigability in your -- is it your
23    understanding that navigability could affect that --
24    outcome of that dispute?
25  A.   That's where my understanding starts to get a
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 1    little vague.
 2  Q.   I don't want to push you beyond --
 3  A.   The answer is yes, I believe the issue was
 4    raised and parties stipulated.  I believe that was what
 5    I recollect.
 6  Q.   Let's turn over to page 11 of the excerpt
 7    that I gave you.  Do you see paragraph 30 there?  Says,
 8    "The Salt River is not now and never has been a
 9    navigable river."
10        Do you see that?
11  A.   Yes.
12  Q.   Then the next page I gave you is page 25.
13    That's signed by W.D. Murray, senior district court
14    judge.  Is that right?
15  A.   Yes.
16  Q.   In this --  My understanding of this
17    document, Jon, just so we're clear, it's a consolidated
18    pretrial order that basically sets forth the
19    stipulations of the parties.  Is that your
20    understanding of what this would be?
21  A.   They stipulated they weren't going to argue
22    that point, yeah.
23  Q.   And the parties to this case included the
24    Salt River Pima Indian Community, right?
25  A.   Yes.
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 1  Q.   Included Arizona Sand & Rock Company?
 2  A.   Yeah.
 3  Q.   Included another -- Johnson & Stewart
 4    Materials, which is another sand and rock company,
 5    right?
 6  A.   Yes.
 7  Q.   City of Mesa?
 8  A.   Right.
 9  Q.   Included the Secretary of the Interior?
10  A.   Yes.
11  Q.   Included Salt River Valley Water Users'
12    Association, one of my clients?
13  A.   Yes.
14  Q.   Included the State of Arizona Department of
15    Transportation?  Do you see that on the next page?
16  A.   I do.
17  Q.   I'm sorry.  I missed your answer.
18  A.   I said I do, yes.
19  Q.   Did you consider this order in coming to your
20    conclusion that Segments 2 through 6 of the Salt were
21    navigable?
22  A.   Yes.
23  Q.   What weight did you give this?
24  A.   In the same way that we discussed previously.
25  Q.   So we've gone through, I think, six different
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 1    judicial and government documents.
 2    
 3        EXAMINATION BY COMMISSIONER ALLEN
 4        COMMISSIONER ALLEN: Mark, could you
 5    clarify -- could Jon clarify for me, wasn't the north
 6    boundary of the Salt River meandered when the original
 7    survey was conducted along through this area where the
 8    reservation existed?
 9        THE WITNESS: I don't recall
10    specifically.  My recollection was that the boundary
11    went to the middle of a particular channel.
12        COMMISSIONER ALLEN: Well, normally it
13    should have, but in this particular case, I don't think
14    that's the case.
15        THE WITNESS: Yeah.  My understanding,
16    Commissioner Allen, of this and the other documents
17    is -- kind of fall into that category.  It wasn't clear
18    that a particularized assessment was made of
19    navigability, that parties agreed or made a decision.
20    And it kind of falls into that category the Court dealt
21    with when it dealt with the presumptions of
22    non-navigability.  It directed that it was more
23    appropriate to go collect information specifically
24    relating to navigability, the current definition and
25    federal test, and to reconsider that, that these were
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 1    not diagnostic or definitive -- but maybe not
 2    definitive.
 3    
 4        CROSS-EXAMINATION (Continued)
 5        BY MR. McGINNIS: 
 6  Q.   And it is something you think you should
 7    consider, though, as part of the evidence?
 8  A.   Yes.
 9        MR. McGINNIS: Do you have more
10    questions?
11        COMMISSIONER ALLEN: There's no answer
12    to my question at this point.
13        THE WITNESS: I don't have that
14    information in front of me.  That's something we could
15    dig up, certainly.
16        MR. McGINNIS: Sorry, I'm trying to
17    remember where I was.
18        BY MR. McGINNIS: 
19  Q.   I think I asked you earlier whether you had
20    ever seen the official court documents -- court
21    decisions saying the Salt was navigable.
22        Let me ask you a different question.  That
23    is, have you ever seen any official government reports
24    saying that the Salt's a navigable stream, other than
25    your own?
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 1  A.   I was just considering whether I considered
 2    it official.  Approved by an agency.
 3        Other than my own?  I can't think of any
 4    offhand, but there may be some that are out there.  I
 5    can't think of any.
 6  Q.   Do you know of any other person you would
 7    consider to be an expert, except for those people that
 8    are testifying in this proceeding, that has ever come
 9    to the conclusion or published an opinion that the Salt
10    River is a navigable stream, excluding everybody who's
11    going to testify here that the Commission is going to
12    see anyway?
13  A.   By "testify," you mean people that have
14    written in letters and things like that?  People that
15    are entered into evidence?
16  Q.   Yeah.
17  A.   I'm not aware of anybody that's made any kind
18    of particular assessment of the Salt River anywhere
19    outside of these proceedings, so . . .
20  Q.   In terms of the documents that have been
21    submitted by other folks who have some expertise, have
22    you reviewed the things that have been submitted?
23  A.   I've reviewed things that have been submitted
24    for the past hearings.  I've briefly scanned some of
25    the things that have come in for this one.
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 1  Q.   The good news is I'm not going to ask you
 2    about any of the new stuff.  I'm going to ask you about
 3    the old ones.  Like stuff from the '90s, have you
 4    looked at those?
 5  A.   In the '90s, yeah.
 6  Q.   As soon as you see this document, you're
 7    going to tell me I just misspoke because the first
 8    document I'm going to start with was something that was
 9    submitted recently, although it's a document from a
10    while back.
11        What we've given you is a document that's
12    marked as Exhibit -- it's consolidated Exhibit 26, Tab
13    E, so that exhibit.  And it is a recent submittal.  But
14    it's a report from 1966.  Do you see that in the second
15    page there -- actually, the first page of the report,
16    October 24, 1966?
17  A.   I do.
18  Q.   Have you seen this document before?
19  A.   I may have, yeah.
20  Q.   And it's entitled "Morphology of the Salt
21    River:  Stewart Mountain Dam to Phoenix, Arizona."
22    It's written by a gentleman named Troy L. -- I think
23    it's Pewe.  Do you know how to pronounce that?
24  A.   I think Pewe is correct.  I knew Dr. Pewe
25    before he passed away, knew him well.
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 1  Q.   You were familiar with him?
 2  A.   Yes.
 3  Q.   And you understood that he was a pretty
 4    well-known geology professor at Arizona State
 5    University?
 6  A.   Yes.
 7  Q.   And he was a registered geologist in the
 8    state of Arizona?
 9  A.   Yeah, he was actually one of the members of
10    the original Commission.
11  Q.   That's correct.
12        And he's actually somebody that you relied
13    upon when you did your master's thesis at the
14    University of Arizona back in 1987, right?
15  A.   I had conversations with him.  He was not on
16    my committee.  He was at ASU.  I was at U of A.
17  Q.   But you cited things from him, right?
18  A.   Yeah.
19  Q.   You cited personal communications with him?
20    Do you recall doing that?
21  A.   Yeah, I did have personal conversations with
22    him.  I don't remember every citation in my thesis from
23    all those years ago, but . . .
24  Q.   I'll help you out.
25  A.   But yes.  I do remember some conversations
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 1    with him in the course of doing my thesis research.
 2  Q.   And what I've handed you now is Exhibit C026,
 3    Tab A.  And I'm sorry to do this to you because I know
 4    if I saw portions of my master's thesis now, I wouldn't
 5    want to see it.
 6  A.   I take it out and read it all the time.
 7  Q.   Yours is much better than mine, so I'm sure
 8    it won't cause you the nightmares that mine does.
 9        It is your --  This is your master's thesis
10    from 1987, right?
11  A.   It's a piece of it, yeah.
12  Q.   And if you turn over to page 69, cites Pewe,
13    T.L., 1986, personal communication on 6-17-86.
14  A.   Yes.
15  Q.   So you talked to Dr. Pewe?
16  A.   I did.
17  Q.   In the context of your doing your thesis?
18  A.   Yes.
19  Q.   And you cited that conversation in your
20    thesis?
21  A.   Yes.
22  Q.   And you also cited two articles from him.
23  A.   I did.
24  Q.   Moving back now to Exhibit C026(E), I'm on
25    the first page past the title page, where it says
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 1    "Introduction."  Do you see that page?
 2  A.   I do.
 3  Q.   And if you look at the second paragraph
 4    there, second sentence, "The reach of the river
 5    reviewed in this report is from Stewart Mountain Dam to
 6    Phoenix -- a distance of 35 miles."
 7        Do you see that?
 8  A.   I do.
 9  Q.   Next sentence says, "A series of 5 dams,
10    Roosevelt, Horse Mesa, Mormon Flat, Stewart Mountain,
11    and Granite Reef, with a total reservoir capacity of
12    374,755 acre feet, cause the river in this reach to be
13    without water most of the time."
14        Do you see that?
15  A.   Yes.
16  Q.   Next sentence says, "Prior to the
17    construction of the dams the river was also classified
18    as unnavigable."  [Quoted as read.]
19        Do you see that?
20  A.   I do.
21  Q.   Did you give any consideration to Dr. Pewe's
22    opinions when you came to your conclusion that Segments
23    2 through 6 were navigable?
24  A.   It's not clear to me, from reading this, that
25    his opinion is that it's unnavigable.  He just says --
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 1    Well, prior to the dams, it was classed as unnavigable.
 2    It's not really clear what he's referring to at all.
 3    So yeah.
 4        But I don't remember looking at this document
 5    in that context.  And my discussions with him that
 6    you're asking about, personal communications, were
 7    certainly not about navigability when I was doing my
 8    master's research.
 9  Q.   Okay.  Turn to page 2, first paragraph there.
10    Dr. Pewe writes, "In keeping with this characteristic
11    of the desert stream, the flow of the Salt River
12    through the Basin and Range regions, except in times of
13    flood, was (even prior to dam construction) generally
14    underground through the" --
15        I always get this word wrong, my hydrologist
16    clients always --
17  A.   Quaternary.
18  Q.   "Quaternary"?  Close enough?
19    Q-u-a-t-e-r-n-a-r-y?
20        -- "elastic" -- is that "elastic" or
21    "clastic"?
22  A.   "Clastic."
23  Q.   -- "clastic deposits.  In the area of Tempe,
24    however, bedrock lies close to the surface and the
25    water may flow at the surface, but elsewhere be
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 1    subsurface."
 2        Do you see that?
 3  A.   Yes.
 4  Q.   You would agree -- would you agree with that
 5    statement?
 6  A.   I've not quantified the amount of underflow
 7    that occurs, but it would surprise me if that's
 8    correct, that there's more underflow than there was
 9    surface flow.
10  Q.   But what Dr. Pewe is essentially saying here
11    is in the area between Stewart Mountain and Tempe
12    Butte, most of the river goes underground, even before
13    the construction of the dams.  Isn't that what he's
14    saying?
15  A.   Again, I understand what he's saying.  And
16    I've not done the quantifications of the amount of
17    underflow relative to the surface flow, but I doubt
18    that that's a correct statement the way it's written.
19  Q.   Let's look at it more from a qualitative
20    standpoint than a quantitative, then.  Would you agree
21    that a substantial amount of water, under ordinary and
22    natural conditions, that would go underground at the
23    Salt River between Stewart Mountain and Tempe Butte?
24  A.   My understanding is the USGS did a study to
25    try to -- it's a Thomsen and Porcello study that was
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 1    '90, '91.  They attempted to quantify that, and
 2    relative to the surface flow, it was not a substantial
 3    amount.
 4  Q.   But it's known enough that it exists that
 5    somebody decided to go quantify it.  It's a given fact
 6    that it does happen?
 7  A.   Sure.
 8  Q.   And it's also known, isn't it, that the
 9    water -- some of that water, at least, then comes up to
10    the surface near Tempe Butte?
11  A.   Yes.
12  Q.   So there are times, maybe a lot of times,
13    when there can be surface flow at Tempe Butte but
14    little or no flow between Tempe Butte and Stewart
15    Mountain Dam?
16  A.   In its ordinary and natural condition, I
17    would have to say no.
18  Q.   Why is that -- that you say that?
19  A.   Just based on the predevelopment hydrology
20    study that was done, the flow data that I've seen, I've
21    never seen anything that says the inflow to the Salt
22    River Valley was low enough that it could have been
23    completely absorbed into the subsurface, so if it
24    happened, it was extremely rare.  I'm just not aware of
25    that condition.  All the reports that I've seen
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 1    indicate that the river was perennial aboveground.
 2  Q.   Maybe my question was not precise enough.
 3    What I'm trying -- what I was asking was, would you
 4    agree with me -- what I meant to ask was, that's even
 5    better, would you agree with me there are times where
 6    there was water at Tempe Butte where there was less
 7    water between there and Stewart Mountain on the
 8    surface?
 9  A.   Yes.
10  Q.   And in some cases, substantially less --
11  A.   Yes.
12  Q.   -- between the two?
13  A.   In ordinary and natural condition?
14  Q.   Yes.
15  A.   No.
16  Q.   Ordinary and natural condition being no
17    diversions, no pumping.
18  A.   Correct.
19  Q.   And your opinion -- what you're stating here
20    today is contrary to what Dr. Pewe said in this report,
21    right?
22  A.   That seems to be what he's saying here.
23    Yeah, that's contrary to that.
24  Q.   And the water that comes up to the surface at
25    Tempe Butte, you agree that happens, right?
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 1  A.   Yes.
 2  Q.   And that would stay in the --
 3  A.   Happened.
 4  Q.   Happened.  Yeah.  Unfortunately, it doesn't
 5    happen -- well, it does happen -- well, anyway.  Got a
 6    lake there now, which is a whole other problem.
 7        So we leave Stewart Mountain, we're going
 8    downstream.  Some amount of water, you would agree,
 9    goes underground?
10  A.   Yes.  As I gave my -- said in my
11    presentation, it's a losing reach.  Downstream is
12    probably about Granite Reef.
13  Q.   Some of that, water then, comes back up near
14    Tempe Butte?
15  A.   That's correct.
16  Q.   And it stays in the surface -- on the surface
17    for some amount of distance below Tempe Butte, I would
18    assume.
19  A.   I think in its ordinary and natural
20    condition, it stayed on the surface the entire reach
21    below Tempe Butte.
22  Q.   And if at times it didn't stay the entire
23    reach, it would stay for some portion of that reach
24    between Tempe Butte and Gila Bend -- and the Gila
25    confluence?
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 1  A.   I'm not aware of any times where the Salt
 2    River dried up, so I don't know about your caveat of
 3    sometimes.  But it would probably be a losing reach for
 4    some portion of that, and then my expectation is high
 5    groundwater tables would bring a lot of water to the
 6    surface the closer you get down to the Gila, so it may
 7    not be a losing reach in fact down there.
 8  Q.   And I'm not meaning to suggest the river on
 9    the surface was dry.  I'm just -- my questions are all
10    intended to talk about relative flows between Stewart
11    Mountain and Tempe Butte, and then just downstream from
12    Tempe Butte, and then from Tempe Butte to the Gila
13    confluence.  Is that the way you understood my
14    questions?
15  A.   I thought I heard you saying that it dried
16    up.  Now I understand.
17  Q.   Okay.  So you would agree with me that if we
18    go from Stewart Mountain downstream, the flow in the
19    river on the surface becomes less under ordinary and
20    natural conditions?
21  A.   From Stewart Mountain --  From the location
22    of where Stewart Mountain was -- because it wasn't
23    there in ordinary and natural conditions -- I would
24    expect the flow rate to remain relatively constant down
25    to the Verde, at which point it would probably increase
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 1    because of the inflow from the Verde.
 2        When we get below the location of about where
 3    Granite Reef is right, now I would expect there to be
 4    some loss of surface water into the ground, as well as
 5    some evaporation, evapotranspiration, and some decrease
 6    in flow, all other things considered equal.  There
 7    would be some return of that flow, I would expect, by
 8    the time we got to Tempe Butte because of the shallow
 9    bedrock there, some forcing of water back to the
10    surface.  But relative to the median flow, I would
11    expect that to be a minor amount.
12        Passing Tempe Butte and the shallow bedrock
13    in the vicinity there, I would expect there to be
14    losses of a small amount in the downstream direction
15    until you got closer to the Gila.
16  Q.   So let's say the segment from Tempe Butte to,
17    say, where Joint Head Dam was, based on that natural
18    geomorphology or hydrology, isn't it true that there
19    could be times and maybe -- well, isn't it true that
20    there could be times when there was flow in that small
21    reach where there would be less flow either upstream or
22    downstream?  Do you understand my question?
23  A.   I'm trying hard.
24  Q.   I can try again, if it helps.
25  A.   Well, did you say that there would be -- tend
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 1    to be more flow between Tempe Butte and the location of
 2    Joint Head Dam than there would be either upstream or
 3    downstream?
 4  Q.   Yes.
 5  A.   Yeah, probably.
 6  Q.   Mr. Fuller, what we've given you now is a
 7    portion of Lower Salt's Evidence Item 23, which I think
 8    was -- has been in the record for a couple of decades.
 9    This is a document by Paul F. Ruff, entitled "A History
10    of the Salt River Channel in the Vicinity of Tempe,
11    Arizona."  And I think that says 1868 to 1969.
12        Do you see that?
13  A.   I do.
14  Q.   Is this a document you've seen before?
15  A.   Yeah, in fact, it's cited in the Lower Salt
16    report.
17  Q.   Is it your understanding that Mr. Ruff --
18    Dr. Ruff was an associate professor of engineering at
19    ASU?
20  A.   I was thinking he was a geotech professor in
21    the engineering department.  But yeah.
22  Q.   And you said that you reviewed this report
23    and you cited it in your State Land Department report,
24    right?
25  A.   I listed it as a document.  I don't find a
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 1    place where we cited it in the text, but it was
 2    included in the bibliography.
 3  Q.   Do you know Dr. Ruff personally?
 4  A.   I believe I spoke to him on the phone maybe
 5    once, but I knew his son, but I don't know him.
 6  Q.   On page -- the second page there, small Roman
 7    ii in the preface --
 8  A.   Yeah.
 9  Q.   -- preface, as some people say.
10  A.   We won't talk about those people.
11  Q.   Second sentence there says --  First sentence
12    talks about the Ingalls survey in 1868, right?
13  A.   Yes.
14  Q.   Second sentence says, "In the nineteenth
15    century, the river flowed continually and moved
16    unrestricted in its valley."  The next sentence says,
17    "The land area immediately bordering the Salt River
18    near Tempe was described as '. . . swampy; and
19    populated with cottonwood and mesquite trees, and
20    willow brush.'"
21        Do you see that?
22  A.   I do.
23  Q.   And I think you testified maybe some --
24    earlier this week about the swampy area near Tempe.  I
25    think maybe you used the word "marshy."  Do you
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 1    remember that?
 2  A.   Yeah.  I think this quote probably -- should
 3    have been attributed to Ingalls.  That's sound like
 4    what he had said.
 5  Q.   Would the swampy or marshy area in Tempe
 6    potentially be the result of that water pushing up from
 7    the bedrock that we just talked about?
 8  A.   It depends.  It's -- could be.  Could be.
 9    It's interesting that they say it's bordering the Salt
10    River as opposed to in the Salt River.
11  Q.   That's actually consistent with what you said
12    the other day, right?
13  A.   I think so, yeah.
14        So yeah, the water being driven there could
15    have created an environment that was slightly more
16    moist and created some swampy conditions.  I can think
17    of other reasons as well, though.
18  Q.   Then on page 8, which is the next page I've
19    given you --
20  A.   Yeah.
21  Q.   -- he goes through kind of a discussion of
22    several different years and the river at those
23    particular years.  Do you see that?
24  A.   Yes.
25  Q.   And with respect to 1868, he talks about the
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 1    Ingalls survey, correct?
 2  A.   There you go.
 3  Q.   And in this discussion, he talks about the
 4    two distinct channels that were noted on the Ingalls
 5    map that you talked about earlier this week.
 6  A.   Yes.
 7  Q.   Do you know which of the two channels in the
 8    Ingalls survey would have been the boating channel?
 9  A.   No.
10  Q.   You have no way to know that, do you?
11  A.   No.  Could have been both, could have been
12    one.
13  Q.   Could have been neither?
14  A.   I don't think so.
15  Q.   Could have been one one day and the other
16    one -- a month later?
17  A.   Not likely.
18  Q.   Could have been, though?
19  A.   I wouldn't say that's a probable condition at
20    all.  I would say not unless something else had
21    happened to change.
22  Q.   With respect to 1891, the last sentence
23    there, Dr. Ruff states, "It must be assumed that the
24    geometry of the Salt River channel was materially
25    changed by the 1891 flow."
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 1        Do you see that?
 2  A.   Yes.
 3  Q.   Would you agree with that statement based
 4    upon the work you've done?
 5  A.   Well, again, it depends on what he means by
 6    "channel," because he does distinguish above -- the
 7    banks of the low flow channel, talks about large flows.
 8    But I would also -- I wouldn't say it must be assumed,
 9    but I think my testimony has been consistent in saying
10    it would not surprise me at all that a flood of the
11    magnitude of the 1891 did change the location of the
12    low flow channel and, to some degree, the channel --
13    the geometry of the low flow channel before and after
14    the flood.  Although it's my testimony and my
15    experience that low flow channels will re-form in --
16    from a navigability standpoint, I think they are
17    materially the same.
18  Q.   What changes would the 1891 flood have made
19    to the low flow channel in the area of Tempe?
20  A.   Well, during the flood itself, I don't know
21    that you would be able to identify a low flow channel.
22    I believe it was --  300,000 cfs is the generally
23    accepted discharge estimate for 1891.  So I don't --
24    At that kind of flow rate, a lot of the river bottom --
25    all of the river bottom would be underwater at pretty
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 1    significant depths and fairly significant velocities,
 2    then it would be moving sediment and ripping out
 3    vegetation and kind of reworking the system a bit.
 4    After the passage of the flood, as the hydrograph
 5    waned, receded, the water would tend to seek out a
 6    lower place and re-form a low flow channel, which may
 7    or may not have been in the exact same places where it
 8    was.  So if it were different, it wouldn't surprise me
 9    at all.
10  Q.   So are you assuming that when Dr. Ruff talks
11    about changing the geometry of the channel, he's
12    referring to just moving the same channel from one
13    place or another, or would that be also normally
14    associated with changing the shape of the channel?
15  A.   I would say he's saying that the shape of the
16    floodplain would have been materially changed, so that
17    by "channel," he's saying kind of the bottomland that,
18    you know, you would find bars in places that weren't
19    bars, you would find humps in the floodplain.  I guess
20    that might be a better way to describe it.  There might
21    be scour holes.  There might be high flow channels
22    carved.  All sorts of things could happen out there.
23  Q.   With respect to 1903 and 1904, Dr. Ruff says,
24    "Through the study area, the Salt River divides into
25    two distinct channels farther eastward than in 1868."
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 1        Do you see that?
 2  A.   Yeah.
 3  Q.   At the very end of that paragraph, he says,
 4    "West of the study area the Salt River becomes a single
 5    channel, but in 1868 the river in this region flowed in
 6    two widely separated channels."
 7  A.   Yeah.
 8  Q.   Do you see that?
 9  A.   I do.
10  Q.   So is what he's saying here that there were
11    actually fewer channels in 1903, after the diversion
12    started, than there were in 1868, before significant
13    diversion?
14  A.   Yeah.  He's saying the map shows a different
15    number of channels, and in that location, it's fewer,
16    yes.
17  Q.   If you have -- theoretically, if you have the
18    same amount of water flow and you put it through one
19    channel instead of two separate channels, the depth
20    would be more?
21  A.   Not necessarily, but it could be.  But let me
22    just kind of give you a better example of what I mean
23    by -- what I think he means by "substantively changed."
24        If you can envision a parking lot with 1,000
25    cars in it and then you tell everybody in the cars go
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 1    drive around for a while, and they drive around, and
 2    say, "Everybody stop," so you kind of have the same
 3    number of cars there, but they may be in lots of
 4    different positions.  So you say that looks
 5    substantially different.
 6        In a sense, the riverbed's kind of the same
 7    way.  A big flood comes down, it moves things around,
 8    but on a net basis, it kind of looks the same but
 9    different.  Not to get too Siddhartha on you here, but
10    always changing, ever the same.  And that's kind of the
11    essence of rivers.  So you could have a substantial
12    change where there used to be a big hump in the
13    floodplain here, the hump's now gone and a new hump's
14    somewhere else, or there's six smaller humps.  Maybe
15    you had one channel of a certain size, and now it's two
16    channels of slightly different sizes.  That would not
17    be surprising to be an outcome of a big flood like
18    1891.
19  Q.   So to carry forward your analogy, suppose I
20    have a big monster truck and I drive on top of cars.
21    And it takes -- my truck's three cars wide, so it takes
22    three cars for me to be able to go from one end of the
23    parking lot to the other, three cars wide.  And before
24    the flood there's three cars wide, and after things
25    move around, there's a new section where the parking
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 1    lot isn't three cars wide anymore.  Even though the
 2    same amount of cars are there, I can't get across the
 3    channel anymore, can I?
 4  A.   You kind of lost me with your analogy there.
 5  Q.   You started it.
 6  A.   Yeah.  I guess another way to look at it,
 7    Mark, would be --  You had my thesis out here before.
 8    So one of the fundamental assumptions of my thesis was
 9    that I could reconstruct the magnitude of past floods
10    by looking at high-water marks that were preserved in
11    the bedrock niches, if you will, downstream of Tempe
12    Butte.  And the reason I could make that assumption is
13    because we were making what we felt was a reasonable
14    assumption that the geometry was substantially changed
15    over about 1,500 years of history.  So yes, there's
16    change, but it's also substantively the same.  And so
17    that -- that assumption on which this work was built,
18    similar to where we applied at other places, it just --
19    not to pick on you, but that work was done for SRP; it
20    was approved by SRP's technical staff, as well as the
21    graduate department and the geology professors that I
22    had, so I feel it's a reasonable assumption of what I'm
23    describing.  So there's a net similarity over a long
24    period of time with this channel, even though there are
25    what look like substantive changes in other places.
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 1  Q.   We had a long discussion, I think, on the
 2    Gila.  If I have a relatively stable channel that has
 3    vegetation along it and it's more of the concave-type
 4    channel we're talking -- we normally think about, and a
 5    big flood comes along and blows the vegetation out,
 6    makes the channel wider and more shallow, it's going to
 7    change my ability to navigate, at least for some period
 8    of time after that flood, right?
 9  A.   It could.  Say it could.
10  Q.   Could.  Okay.
11        Let's go on to page 9 of that document.  This
12    is 1934 -- talking about 1934.  Be the fourth sentence
13    in that paragraph under 1934.  "The constriction of the
14    Salt River channel as it passes the Tempe Butte in the
15    conglomerate outcropping to the north is the cause of
16    variability in the channel locations.  This
17    constriction in effect produces a gorge, and stream
18    channels above gorges are notoriously unstable.  In
19    this region of the Salt River, the flow of water is
20    pooled and the resulting decrease in the water velocity
21    causes the sediments carried by the water to be
22    deposited in the backwater area, and in relatively
23    large volume."
24        Did I read that right?
25  A.   Seems like it, yeah.
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 1  Q.   Is what he's saying here is the constriction
 2    there at Tempe Butte causes the water when it's flowing
 3    on the surface to slow down and, therefore, the
 4    sediment out of the water drops out on the upstream
 5    side of the butte and causes a more shifting channel
 6    because it's filled with sediment?
 7  A.   Yes.  And then common sense tells us that
 8    that kind of backwater does not occur in an ordinary
 9    condition.  That's something that occurs in very large
10    floods.  So that constriction just isn't that narrow to
11    affect the low flow condition.
12        And the more we talk about this, the more I
13    remember -- I think Dr. Ruff was particularly concerned
14    about this meander loop and how it affected ASU's
15    proposed parking out by the stadium there, because I
16    believe that's over this area of this meander loop.  So
17    yeah, this kind of is the focus of this study.
18        So I agree with his conclusion here that yes,
19    there is a constriction, and in big floods, it would
20    create some things that would change the channel around
21    in very large floods.
22  Q.   And would you also agree that that same
23    concept would make that channel upstream of Tempe Butte
24    more unstable?
25  A.   From a flood perspective and a behavior in
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 1    floods, maybe the potential for the low flow channel to
 2    realign after a flood, yeah.  I would agree with that.
 3    I think the low flow channel is not gonna change that
 4    much in a post-flood condition.
 5        CHAIRMAN NOBLE: Oh, Mr. McGinnis, now
 6    that you're up, let's all get up.
 7        MR. McGINNIS: Fine with me.
 8        CHAIRMAN NOBLE: 15 minutes.  Let's come
 9    back just after 3:00.
10        (A recess was taken from 2:47 p.m. to 3 p.m.)
11        CHAIRMAN NOBLE: Mr. Fuller, are you
12    ready?
13        THE WITNESS: Yes, I am.
14        CHAIRMAN NOBLE: Mr. McGinnis, would it
15    be all right if the chair asked a few questions?
16        MR. McGINNIS: You bet, as long as
17    you're not asking me.
18        CHAIRMAN NOBLE: Mr. Fuller, do you
19    still have in front of there the portion of the Lower
20    Salt EI-23, the Paul Ruff report, a history of the Salt
21    River channel?
22        THE WITNESS: I do.
23        CHAIRMAN NOBLE: Could we turn to page
24    9?  I'm not clear on some of the things that you said
25    as you were concluding your comments to Mr. McGinnis on
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 1    page 9.
 2        Have you reviewed this before?
 3        THE WITNESS: Yes, I have.
 4        CHAIRMAN NOBLE: And you're familiar
 5    with it?
 6        THE WITNESS: Yes.
 7        CHAIRMAN NOBLE: As I understand it, the
 8    1910 and 1934 portions that are there on page 9 have
 9    some references to major discharges in 1893, 1905,
10    1910, 1919, 1920, and 1927.
11        THE WITNESS: Yes.  I see that.
12        CHAIRMAN NOBLE: And help me understand
13    what a major discharge is, in your mind.
14        THE WITNESS: In order for --  Do you
15    want a flow rate?  Is that what you want?
16        CHAIRMAN NOBLE: Nope.  I just want to
17    know kind of what it means.
18        THE WITNESS: A big enough discharge
19    that it fills enough of the floodplain so that it feels
20    the pinch of having to narrow through the --
21    constriction created by Tempe Butte on the one side,
22    and Papago Hills or Papago Buttes on the other side.
23        CHAIRMAN NOBLE: In your mind, would a
24    discharge be outside the ordinary and natural
25    condition?
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 1        THE WITNESS: Absolutely.
 2        CHAIRMAN NOBLE: Sometimes referred to
 3    as a flood?
 4        THE WITNESS: Yes.
 5        CHAIRMAN NOBLE: And that, therefore, as
 6    referenced in the sentence that Mr. McGinnis started
 7    with, the questions on this particular page, the
 8    constriction of the Salt River channel as it passes
 9    through to Tempe Butte and the conglomerate outcropping
10    to the north is the cause of the variability in the
11    channel's locations, that was due to major discharges,
12    also known as floods?
13        THE WITNESS: Yes.
14        CHAIRMAN NOBLE: Could you look at the
15    sentence just before that, then help me understand how
16    that fits in with your testimony?
17        THE WITNESS: Which testimony -- which
18    sentence is that?
19        CHAIRMAN NOBLE: The sentence that
20    begins "This constriction of the Salt River channel as
21    it passes" --  Look at the sentence that starts as "The
22    channel area is unstable."
23        THE WITNESS: "The channel area is
24    unstable as it fills with sediments carried into the
25    region by relatively small flows of water."
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 1        CHAIRMAN NOBLE: Is that consistent with
 2    a major discharge, small flows?
 3        THE WITNESS: I think, as I understand
 4    it, he's talking about two separate things.  One is an
 5    event that creates constriction, which causes
 6    deposition, and then, later on, sediments coming in and
 7    are deposited by the normal flows.
 8        CHAIRMAN NOBLE: Thank you.
 9        Mr. McGinnis?
10        MR. McGINNIS: Thank you.
11        COMMISSIONER HORTON: Let me tell a
12    quick story.  Jack Pfister, general chairman of the
13    Salt River Project, was testifying.  He said, "I
14    represent a company called the Salt River Project.  The
15    Salt River, it's a river when it's dry.  When it has
16    water in it, it's a flood."  Everybody had a good
17    chuckle.
18        CHAIRMAN NOBLE: Mr. McGinnis?
19        MR. McGINNIS: I have a related story,
20    but I'll tell you that after we're done here.  Nothing
21    wrong with it; just might not need to be on the record.
22        CHAIRMAN NOBLE: May I interrupt just
23    one more time?  There have been questions about when we
24    might adjourn today.  The chairman will announce its
25    decision at 4:29, but it's likely we'll adjourn at
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 1        4:30.
 2        MR. McGINNIS: Ready?
 3        CHAIRMAN NOBLE: Yes.
 4        BY MR. McGINNIS: 
 5  Q.   Mr. Fuller, what we've handed out to you
 6    during the break is a document that's another portion
 7    of Lower Salt Evidence Item 23.  It's called "Salt" --
 8    "The Salt and Gila Rivers in Central Arizona, A
 9    Geographic Field Trip Guide," edited by somebody named
10    William L. Graf.  Did I read that right?
11  A.   Will Graf was a professor at ASU.  He was a
12    friend.
13  Q.   He is a professor of geography?
14  A.   Was.
15  Q.   And do you know what his specialty was?
16  A.   He was a fluvial geomorphologist.
17  Q.   He's another person you cited in your
18    master's thesis, right?
19  A.   You have it right there, so we can look.
20  Q.   Take a look.  You still have that one that I
21    gave you?
22  A.   Somewhere.
23  Q.   I think it's on page 67.
24  A.   Probably under the Gs; that's what I would
25    guess.
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 1  Q.   That's a good guess.
 2        You cite a 1983 article that he wrote -- or,
 3    a book of some kind?
 4  A.   Yeah, yeah, yeah.  His book, right.
 5  Q.   You're familiar with him?
 6  A.   No, that's actually not his book.  That's a
 7    publication in a scholarly journal.
 8        Yeah, I know him well.  He's in South
 9    Carolina now, emeritus professor down there.
10  Q.   Would you turn to page 105 in the excerpt
11    that I've given you from the book that he edited?  It
12    says "Chapter 7, Hayden's Ferry Crossing."  Looks like
13    this chapter was maybe written by somebody called Pam
14    Nagel.  Do you see that?
15  A.   I do.
16  Q.   Do you happen to know her?
17  A.   I don't.
18  Q.   Says she's with the department of geography
19    at ASU, right?
20  A.   Yes.
21  Q.   If you look at the map there on the left --
22    on the left, on page 104, does that, in your
23    understanding, correctly depict the topography and the
24    features there around Hayden's Ferry?
25  A.   It did at the time the map was made, yeah.
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 1  Q.   And you see there the -- can you see the two
 2    sort of mountains that come together there?
 3  A.   Papago Park and Tempe Butte.
 4  Q.   Yeah.  You can tell from the topography on
 5    the map here, right, that there's two bedrock features
 6    that come together there at Tempe Butte?
 7  A.   Yes.
 8  Q.   And the area where those two features come
 9    together, that was the location of Hayden's Ferry,
10    right?
11  A.   I want to say that they were --  Hayden's
12    Mill was right there.  So yeah.  Yeah.  It was in that
13    vicinity, yes.
14  Q.   Do you know whether that area there also was
15    the location of some of the photos that you had in your
16    presentation of people swimming in big pools?
17  A.   That was just upstream of there.  But yeah.
18    But you can see the bridge in the background, so yeah,
19    it was right there.
20  Q.   Okay.  Do you know whether this area right
21    there at the Tempe constriction is also the upstream
22    portion of the Vandermark and Kilgore 1873 trip with
23    the 5 tons of wheat?
24  A.   Yeah.  That's where I took it to have
25    started, yes.
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 1  Q.   Matter of fact, that trip went from the Tempe
 2    constriction to what was later Joint Head Dam, right?
 3  A.   It went to Swilling's Ditch, yeah.  Right.
 4  Q.   Same general area?
 5  A.   Yeah.
 6  Q.   That's the area you were talking about before
 7    the break that would have water in it -- or, more water
 8    in it at times when there might be less water upstream
 9    or downstream?
10  A.   Yeah.  And we did not quantify that amount of
11    more, but yeah.  I told you that it was not a lot more.
12  Q.   But you agree that it would be more?
13  A.   It would be more.
14  Q.   On the first paragraph there on page 105, the
15    last sentence, Ms. Nagel says, "The Salt River is
16    effectively narrowed at Tempe Crossing, which makes it
17    an ideal location for a ford and bridge crossing."
18        Do you see that?
19  A.   Yes.
20  Q.   Do you agree with me that -- or, agree with
21    what Ms. Nagel says here that that's a good area for a
22    ford?
23  A.   I would think it would be not a good area for
24    a ford.  Be a good area for a bridge.
25  Q.   Or a ferry?
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 1  A.   An ideal location for a ferry?  I think the
 2    ideal location for a ferry may be dictated by things
 3    other than geology.  Yeah.  So I'm not sure I agree
 4    with --  Well, she doesn't say ferry.  I guess that was
 5    you.
 6  Q.   That was me.
 7        That is where the ferry was, right, Hayden --
 8  A.   Yeah, they tend to put ferries where roads
 9    come and go.  So -- so people were there needing to get
10    to the other side, so . . .
11  Q.   If the width of the channel increases at a
12    constriction, wouldn't the depth get more for the same
13    amount of water?
14  A.   The width decreases at a constriction.
15  Q.   I'm sorry.  That's right.  That's what I
16    meant to say.
17        If the width of the channel decreases at a
18    constriction, wouldn't that cause the depths to be
19    higher for a given amount of flow?
20  A.   If the given amount of flow -- all other
21    things being equal, if you decrease the width, the
22    depth will get greater, correct.
23  Q.   Let's turn over to 114, the next page of the
24    same document, the next page of the excerpt.  Do you
25    see that -- or, actually, page 113, do you see that?
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 1  A.   I do.
 2  Q.   Chapter 8?
 3  A.   Yep.
 4  Q.   Chapter 8 deals with Joint Head Dam, right?
 5  A.   Yes.
 6  Q.   And written by somebody named Brian C.
 7    Dietterick D-i-e-t-t-e-r-i-c-k.
 8  A.   Yeah.
 9  Q.   Do you know him?
10  A.   I've seen the name, but I don't know him.
11  Q.   Looks like, from this publication, he's also
12    with the department of geography at ASU or at least was
13    at the time?
14  A.   My understanding is this field trip log was
15    written primarily by grad students at the time.
16  Q.   This section, Chapter 8, as I said earlier,
17    talks about Joint Head Dam, correct?
18  A.   Yes.
19  Q.   Does the map on page 112 there depict your
20    understanding of where Joint Head Dam was?
21  A.   Yes.  In that region, yes.  Do you see it
22    labeled there?
23  Q.   I don't see a label there.  That's why I was
24    asking.
25        Is that generally where you thought Joint
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 1    Head Dam was?
 2  A.   I know it's generally downstream of Tempe
 3    Butte.  And there's Park of the Four Waters, so that
 4    would be about the vicinity of Swilling's Ditch, so
 5    yeah.
 6  Q.   It's down there by where the stockyards were?
 7  A.   Yeah.
 8  Q.   In the second sentence, the second paragraph
 9    on page 113, Mr. Dietterick says, "At this location the
10    Salt River is a braided channel and it is noteworthy
11    because of the shallow depth to bedrock and because of
12    the radical increase in width from points immediately
13    upstream."
14        Do you see that?
15  A.   I do.
16  Q.   Do you agree with that statement?
17  A.   Yes, yeah.
18  Q.   Shallow bedrock there in that area?
19  A.   There is.  Compared to the rest of the -- to
20    the valley, yeah.
21  Q.   And the -- there's a radical increase in
22    width of the channel right there at that point?
23  A.   As long as it's clear that we're not talking
24    about the low flow channel.  We're talking about the
25    flood channel there, yeah.
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 1  Q.   Well, he didn't say either one, right?
 2  A.   But I have an understanding of what he means
 3    there.  And clearly, he's talking about existing
 4    conditions, so it's not the ordinary and natural
 5    condition.  I would not expect the low flow -- the low
 6    flow channel in the ordinary and natural condition to
 7    have significantly widened or to be influenced at all
 8    by Tempe Butte and Papago Butte.
 9  Q.   So you don't think the low flow channel of
10    the Salt River under ordinary and natural conditions is
11    influenced at all by the hydrologic and geologic
12    impacts of the Tempe Butte?
13  A.   Not to a degree that it affects the
14    navigability, no.
15  Q.   That's not consistent with several of the
16    things we've talked about in the last hour, is it?
17  A.   I think it's perfectly consistent with that.
18        Again, it's this misunderstanding, I think,
19    what --  When geomorphologists talk about the channel,
20    they may or may not be talking about a flood channel,
21    so --
22  Q.   And you're assuming that anytime anybody
23    talks about the channel that makes it seem not
24    navigable, they're talking about the flood channel?
25  A.   Of course not.
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 1  Q.   You assume that in all the conversations
 2    you've had in the last hour, though, it sounds like.
 3  A.   No, I don't think that's a true statement
 4    either.
 5  Q.   On page 114, again, still talking about Joint
 6    Head Dam, last paragraph on 114, next to last sentence
 7    Mr. Dietterick says, "Even during extreme low flow,
 8    subchannel flow would often resurface at this location
 9    because of the shallow depth to bedrock."
10        Do you see that?
11  A.   I do.
12  Q.   That's consistent with what we talked about
13    before, about water coming up there in that stretch
14    between Tempe Butte and Joint Head Dam?
15  A.   Yeah.
16  Q.   Page 116, next page.  The first full
17    paragraph under the photo there, Mr. Dietterick writes,
18    "The Salt River Project operated a gage at this site to
19    monitor the flow of the Salt River.  The length of
20    record was substantial, but the SRP officials
21    considered the data inaccurate due to the frequent
22    shifting of the main channels through this braided
23    reach."
24        Does that change your opinion about whether
25    Mr. Dietterick's talking about braiding in the low flow
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 1    channel or in the flood channel?
 2  A.   I don't believe he's talking about the
 3    ordinary and natural condition of the river at all.  I
 4    think he's talking about the modern record.
 5  Q.   Well, he's talking about it being braided in
 6    the place where the gage is.
 7  A.   Clearly, in the modern period, after the flow
 8    was removed from the Salt River and the only time the
 9    river flowed was during floods, there was much more
10    braiding in this reach.  You've removed the low flow
11    channel that would form a low flow -- the water of the
12    low flows, so it would not be a consistent or defined
13    low flow channel.
14  Q.   And the gage that's here, what he's talking
15    about in this exhibit, would have been in the low flow
16    channel, wouldn't it?
17  A.   That's normally where they put gages, yeah.
18  Q.   And they were having problems here with the
19    data on the gage in the low flow channel due to the
20    frequent shifting of the main channels through this
21    braided reach.  That's what he writes here.
22  A.   Right.
23  Q.   Then, again, on page 117, first paragraph
24    here under Channel Form, he again says, "The channel
25    pattern here is braided," right?
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 1  A.   Where are you at?  I'm sorry.  Channel
 2    form --  Yes, first sentence, channel here is braided.
 3    Is braided, yes.
 4  Q.   This document's been in the record for about
 5    19 years.  Did it play any role in your considerations
 6    relating to your conclusion that Segments 2 through 6
 7    are navigable?  It's a horrible question, but I've
 8    asked it several times.  I figure you know what it
 9    means, right?  Same question I've been asking before.
10    Did you consider this document?
11  A.   Well, let's just make sure.  Yeah, there you
12    go, you see it cited.  Let's see.  The field trip here,
13    yes.  Let's see, I've got his '83 article cited, the
14    Graf, '88.
15        Well, I have been aware of this publication a
16    long time.  I'm surprised not to see it here.  I have
17    other things that Graf himself wrote for the Corps of
18    Engineers.
19        So to the extent that this is informed on the
20    ordinary and natural condition of the river, which is
21    limited, yeah, I considered the knowledge that Dr. Graf
22    had and the kinds of things that he said about the
23    channel changes.  I'm well aware of the potential for
24    the low flow channel to move and Graf's other work in
25    that neighborhood.  So yeah, we considered that kind of
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 1    information.  I don't see that particular document
 2    cited here, so . . .
 3    
 4        EXAMINATION BY COMMISSIONER ALLEN
 5        COMMISSIONER ALLEN: Jon, I've got a
 6    question.  Did the Joint Head Dam cover the entire
 7    length -- the width of the Salt River at this point, or
 8    was it located specifically in the low flow channel
 9    area?
10        THE WITNESS: My recollection of what I
11    saw when I was doing my thesis work, when, I think, it
12    was still there, it was just a north-half feature.
13        COMMISSIONER ALLEN: So that means it
14    was in the low flow channel?
15        THE WITNESS: Yeah.
16        COMMISSIONER ALLEN: Okay.
17    
18        CROSS-EXAMINATION (Continued)
19        BY MR. McGINNIS: 
20  Q.   I'll hand you two documents, Mr. Fuller.  The
21    first one we're going to talk about first is the Lower
22    Salt Evidence Item Number 12, part 2, Tab 2.  It's a
23    report entitled "A Historical Analysis of the Portions
24    of the Salt and Gila Rivers, Arizona," prepared by a
25    company called Research Management West, February 1987.
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 1    Do you see that?
 2  A.   I do.
 3  Q.   Is this a document you recall seeing before?
 4  A.   Yes.
 5  Q.   This report says it was prepared for Larry J.
 6    Richmond, Limited.  Do you know who that is?
 7  A.   No.
 8  Q.   Turn to the other document, then, that I gave
 9    you, which is a Arizona Court of Appeals opinion titled
10    "Land Department versus O'Toole, July 14, 1987."  Do
11    you see that?
12  A.   Yes.
13  Q.   Are you familiar with this court decision?
14  A.   It's not ringing a bell right now.
15  Q.   It's one of the first navigability cases to
16    come out of the Arizona courts.  I'll just tell you
17    that.  Okay?
18  A.   Okay.
19  Q.   1987.
20        Turn to page 1361, which is the second page
21    there on the right column.
22  A.   Right.
23  Q.   Lists Larry J. Richmond, PC, by Larry J.
24    Richmond, Julia Lemon, Phoenix, for real party in
25    interest in Maricopa Flood Control District.
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 1  A.   Now I remember who Larry is, yeah.
 2  Q.   He was the lawyer for the Maricopa County
 3    Flood Control District prior to Mr. Helm, correct?
 4  A.   He was prior to Mr. Helm, yeah.
 5  Q.   This report that was prepared for
 6    Mr. Richmond, were you familiar with any of the
 7    authors, Elaine Lacy, Fred Andersen, Constance Brown,
 8    Denise -- or, Dennis Preisler, P-r-e-i-s-l-e-r?
 9  A.   Only that I've seen those names on this
10    report before, but I don't believe I've met any of
11    them.
12  Q.   Do you have an understanding of what this
13    report was?
14  A.   Yes.  I believe it was prepared as some sort
15    of preliminary assessment of navigability or something.
16    That's my recollection.
17  Q.   For the County Flood Control District, right?
18  A.   It was for Larry Richmond.  I know in this
19    other document, he represented them, so other than
20    that, I don't know this context.
21  Q.   That's fair.
22        Second page of the report -- or, actually,
23    page 1, second page of the excerpt, very end of that
24    page says, "This report is concerned with the nature
25    and use of the Salt and Gila Rivers before the building
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 1    of the great dams.  How were the rivers used earlier?
 2    What was the nature of the rivers?  How did they change
 3    after the construction of the dams?"
 4        Do you see that?
 5  A.   Yes.
 6  Q.   Do you think those issues are important
 7    relating to the issues that are currently before the
 8    Commission with respect to the Salt River?
 9  A.   The issues being how the rivers looked before
10    the dams?
11  Q.   Yes.
12  A.   Yeah.
13  Q.   How were the rivers used before the dams?  Is
14    that important -- that's part of what the Commission is
15    here doing?
16  A.   Yes.
17  Q.   What was the nature of the rivers?  That's
18    part of this whole analysis?
19  A.   Yes.
20  Q.   How did they change after construction of the
21    dams?  That's part of what you did too, right?
22  A.   It is.
23  Q.   Let's flip over then to the next -- to page
24    12.  The last complete paragraph.  And I'm stopping
25    here only because it deals with one of the accounts
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 1    that you have in your report.  This one talks about the
 2    March 30, 1905, Arizona Republic report with
 3    Mr. Shively, Jacob Shively, Shively, whatever you say
 4    it.  Do you see it?
 5  A.   I do.
 6  Q.   I think maybe you and Mr. Murphy talked this
 7    morning about maybe some portion of that report was
 8    tongue-in-cheek.  Do you remember that?
 9  A.   I do.
10  Q.   And here the Flood Control District's
11    consultants actually say that it's reported somewhat
12    tongue in cheek, right?
13  A.   I see that.
14  Q.   You would agree with that based upon your
15    conversation this morning, wouldn't you?
16  A.   I have not changed my opinion since this
17    morning, no.
18  Q.   That's a good thing.
19        The Flood Control District's consultants go
20    on to say later in that paragraph, "There's nothing
21    further on the story in succeeding issues; if
22    Mr. Shively had successfully completed the voyage it
23    would have been newsworthy."  Would you agree with
24    that?
25  A.   Not necessarily, no.
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 1  Q.   Which part don't you agree with?
 2  A.   Well, we have a number of accounts where
 3    people completed trips that are described later.  Day
 4    brothers is an example.  We have their fifth trip, but
 5    nobody reported on the beginning or ending of the other
 6    four.  We had the soldier where it was said years ago
 7    they boated down to Yuma; nobody reported on that one.
 8    There's probably others in the accounts there that --
 9  Q.   My question was limited to which portion of
10    this sentence don't you agree with?
11  A.   I don't agree that it's necessarily
12    newsworthy that someone either failing or succeeding
13    would have necessarily have made the papers.
14  Q.   You'd agree with the first portion of the
15    sentence, though, as with respect to this particular
16    account there is nothing further on the story in
17    succeeding issues of the newspaper?
18  A.   To finish my sentence:  or that these
19    researchers here would have found it.  So it's
20    sometimes difficult to find those articles.
21  Q.   You didn't find it either, though, right?
22  A.   We did not.
23  Q.   The last paragraph here, the County Flood
24    Control District's consultants say, "Mr. Shively
25    obviously intended to take advantage of the continuing
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 1    high waters on the Salt during the floods of 1905."
 2        There were floods in the spring of 1905,
 3    right?
 4  A.   If you would like, I can give you my
 5    estimates of the flows during Mr. Shively's trip.  And
 6    I have that written down somewhere.  I think we talked
 7    about it this morning.  So yes, there were floods
 8    during 1905.
 9  Q.   In the spring?
10  A.   I don't recall.  That's possible.  I know
11    1905 was a very large -- there was some of the largest
12    flow volumes over the course of 1905, so . . .
13  Q.   Let's move to page 32 of the same report.  In
14    Conclusions, the first paragraph there says,
15    "Topographical surveys of portions of the Salt and Gila
16    Rivers undertaken between 1868 and 1883 indicate that
17    the Salt River had shifting, sandy channels, often
18    overflowed its banks, was easily forded, and was used
19    for irrigation purposes as early as 1868."
20        Do you see that?
21  A.   I just found it, sir.  I was on the previous
22    page.
23  Q.   I just read the very first sentence on that
24    page, 32.
25  A.   Let me catch up to you.  Just one sec.
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 1  Q.   You bet.
 2  A.   Yes, I see that.
 3  Q.   Would you agree with those statements by the
 4    County Flood Control District's consultants?
 5  A.   I think these consultants misunderstood what
 6    those surveys were.  They certainly were not
 7    topographical surveys.
 8        Man, again, I guess by comparing those two,
 9    you could find that there were places where the
10    channels -- the low flow channels had shifted.
11        In terms of often overflowing its banks, I
12    don't know what their basis of statement for that was.
13    The fact that it was easily forded, I think you could
14    find disagreement, certainly, at times of year where it
15    was not particularly easily forded.  Was used for
16    irrigation purposes as early as 1868, that's true.
17  Q.   So is it fair to say you agree with part of
18    that sentence and disagree with other parts?
19  A.   Yeah, that's fair.
20  Q.   Did you consider the conclusions of the
21    County Flood Control District's consultants in this
22    1987 report in reaching your conclusion that Segments 2
23    through 6 were navigable?
24  A.   Well, let's see.  This is from the Lacy
25    report.  I'll see if I cited it.
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 1        Yes.  So -- interestingly, I have it cited
 2    twice.  And there are other information -- I appear to
 3    have cited it in a number of places in the report.
 4  Q.   In the fourth paragraph there on that same
 5    page says, "The flow pattern of the Salt and Gila
 6    Rivers was seasonal.  During most of the year, the
 7    rivers were easily forded either on foot, on horseback,
 8    or in wagons.  During periods of high water, roughly
 9    one or two months of the year, ferries were used to
10    cross the river at various locations."
11        So you considered this statement also in the
12    context of coming to your conclusions?
13  A.   In the sense that I -- sense that I
14    considered the report as a whole, yeah.
15  Q.   The next paragraph says -- by the County
16    Flood Control District's consultant says, "There were
17    isolated attempts to navigate long stretches of the
18    Salt and Gila Rivers during periods of high water.
19    (The Salt River was dry or had minuscule amounts of
20    water most of the time, and the Gila was easily
21    forded.)"
22        Do you see that?
23  A.   Yes.
24  Q.   Did you consider that in coming to your
25    conclusions?
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 1  A.   Certainly in the fact that they believed the
 2    Salt River was dry or had minuscule amounts of water
 3    most of the time tells me they're not looking at it in
 4    its ordinary and natural condition.
 5  Q.   So this is just somebody else who disagrees
 6    with you, right?
 7  A.   Probably more accurate to say that I disagree
 8    with them.
 9  Q.   Same thing, right?
10  A.   I'm sure they were unaware of me.
11  Q.   There's disagreement between you and the
12    folks who did this report in 1987?
13  A.   Yeah.  It would be interesting to know -- my
14    understanding -- what these people are, whether they're
15    hydrologists or historians or lawyers or -- I guess,
16    Research Management West, I don't even know what they
17    are, archaeologists.  Who knows.
18  Q.   Okay.
19  A.   I don't know that firm as an engineering
20    firm.  I've never heard of it.
21  Q.   But they were doing work for the lawyer for
22    the County Flood Control District relating --
23  A.   Well, they were doing work for a lawyer who
24    in other places represented the Flood Control District.
25    So it's unclear to me who -- other than for Larry
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 1    Richmond -- what this was.  There are probably people
 2    around -- I mean, Julia Lemon was here earlier this
 3    week.  She can probably tell you more about this report
 4    than I can.
 5  Q.   Yeah, I don't think she's going to testify,
 6    but we'll see.
 7        Paragraph 33 -- excuse me, page 33, last
 8    paragraph of the Conclusions by these folks, "Given the
 9    lack of evidence of commercial use of the Salt and Gila
10    Rivers in the study area, and the fact that the flow
11    was scanty and unreliable, it is doubtful that either
12    the Salt or the Gila River was considered navigable
13    even before the construction of dams on the river."
14        Do you see that?
15  A.   I do.
16  Q.   So their conclusion is basically it's not
17    navigable.  Is that correct?
18  A.   They're concluding it was doubtful it was
19    considered navigable at the time.  It's not clear that
20    they're looking at it in its ordinary and natural
21    condition, although they give some lip service as to
22    what it might have looked like at that time.  Yeah.
23  Q.   I assume you would disagree with that
24    statement?
25  A.   Well, I think you probably know that I
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 1    believe the river to be navigable, so --
 2  Q.   So you disagree with their conclusion?
 3  A.   Yeah.
 4  Q.   I want to double back just a second before
 5    you start with this next document.
 6        We talked about the Land Department versus
 7    O'Toole case just now.  Do you recall that?
 8  A.   Yeah.
 9  Q.   And really, the only thing I asked you about
10    that was the fact that it showed Larry Richmond as the
11    attorney for the County Flood Control District.  Is
12    that right?
13  A.   Yes.
14  Q.   Just clearing something up.
15        Did you get the next document yet?
16  A.   I've got a document that says, "Forest
17    Service, Evaluation of Navigability at the Time of
18    Statehood."
19  Q.   Good.
20        This is Upper Salt Evidence Item 8 by the
21    United States Department of Agriculture, Forest
22    Service.  As you correctly said, it's "Evaluation of
23    Navigability at the Time of Statehood, Salt River,
24    (Roosevelt Dam Upstream to the Eastern Boundary of the
25    Tonto National Forest)."  Did I read that correctly?
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 1  A.   Yes.
 2  Q.   If you look at the second page of this
 3    excerpt, it's dated -- there's a transmittal letter to
 4    the Commission, dated February 2, 1998.  Do you see
 5    that?
 6  A.   Yes.
 7  Q.   And that letter is signed by somebody --
 8    well, looks likes it's signed by Richard C. Martin for
 9    Charles R. Bazan, B-a-z-a-n, the forest supervisor.
10  A.   Yes.
11  Q.   And Tonto National Forest is the national
12    forest that a bunch of the Salt River runs through,
13    right?
14  A.   Yes.
15  Q.   And the Forest Service is one of the entities
16    that issues permits for recreational boating on the
17    Upper Salt.
18  A.   Yes.  They issue permits for boating.
19  Q.   And they also issue some sorts of permits for
20    access on the Lower Salt in that Segment 5 and 6 that
21    you did a few weeks ago?
22  A.   Yeah, I think they license the tuber people
23    and probably the other people that do commercial
24    activities there.
25  Q.   Matter of fact, if there's -- if you go to
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 1    the parking lot where you took out with Mr. Dimock --
 2  A.   Yes.
 3  Q.   -- there's a big sign there, right, that says
 4    do you have a Forest Service pass to park there?
 5  A.   Right.  Parking pass, correct.
 6  Q.   And that's the same Forest Service we're
 7    talking about in this report, I assume.
 8  A.   Yeah.
 9  Q.   On the transmittal letter that's the second
10    page of the excerpt I've given you, the third
11    paragraph, about half the way down, it says, "Two of
12    the people on my staff (Rich Martin and Pete Weinel),"
13    W-e-i-n-e-l, "have personal knowledge of portions of
14    this river for a combined period of over 50 years.
15    Mr. Martin is our Forest Hydrologist and Mr. Weinel is
16    a very experienced river-runner."
17        Did I read that right?
18  A.   Yes.
19  Q.   Do you know either of those two individuals?
20  A.   No.
21  Q.   Ever run across Rich Martin or Mr. Weinel, to
22    your recollection?
23  A.   I have a vague recollection that one of them
24    may have showed up at one of the hearings at one time.
25    But I wouldn't say that I know them; couldn't pick them
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 1    out of a crowd.
 2  Q.   Turn over now to page 2 of the Forest Service
 3    report from 1998.  Are you on page 2 of the report
 4    itself?
 5  A.   Am now.
 6  Q.   Bottom of page 2, there's a section there
 7    that says "Steep Gradient."  Do you see that?
 8  A.   I do.
 9  Q.   Forest Service writes there, "The 48 miles of
10    river upstream from Roosevelt Lake (known as the 'Upper
11    Salt River') is known nationwide as a first-class
12    whitewater river.  The gradient of the river is one of
13    the reasons for the wild ride encountered by today's
14    boaters.  During its rush through 48 miles of the Salt
15    River Canyon, it drops over 1,100 feet, for an average
16    of approximately 23 feet per mile.  One three-mile
17    stretch of the river drops an average of 31 feet per
18    mile!"
19        Did I read that correctly?
20  A.   Sounds like it.
21  Q.   Do you agree with those statements?
22  A.   That sounds reasonable.  I haven't verified
23    those measurements, but it seems reasonable.
24  Q.   The Forest Service in this report then goes
25    on to say, "While each river is unique, it should be
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 1    noted that the upper Verde River through the
 2    Mazatzal" -- Mazatzal -- depends whether you're a
 3    native or not -- "Wilderness drops an average of 'only'
 4    18 feet per mile, and the Colorado River through the
 5    Grand Canyon drops an average of less than 8 feet per
 6    mile."
 7        Did I read that right?
 8  A.   Yeah.
 9  Q.   Do you agree the slopes of those rivers are
10    substantially less than the slopes of the Salt?
11  A.   If their measurements are correct, then yes,
12    that would be less.
13  Q.   And you would agree also, wouldn't you, that
14    the slope of the river is one of the factors that come
15    into play in determining whether it's navigable?
16  A.   It does come into play, sure.
17  Q.   And a steeper slope actually makes the river
18    more attractive for whitewater folks looking for
19    adventure.  Would you agree with that?
20  A.   Often that's the case, yes.
21  Q.   And that same steeper slope could make the
22    river less attractive to somebody who wanted to conduct
23    some sort of commerce, other than recreation, on the
24    river?
25  A.   It could.  It could.  I guess that would be
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 1    the fairest way of saying it, specifically in the case
 2    of the Salt River, its steepness is probably correlated
 3    to the difficulty and increased level of difficulty of
 4    boating it.
 5  Q.   And we talked about the canyon reach of the
 6    Verde when we were -- back a few months ago.  One of
 7    the issues there was that it's pretty steep, right?
 8  A.   Well, it says slope right there, so if you
 9    consider that to be steep, yeah.  Steeper than some.
10    Steeper than the Mississippi.
11  Q.   And the Salt is substantially steeper than
12    that reach?
13  A.   This portion of the Salt is, yeah.
14  Q.   This is a 48-mile reach that he's talking
15    about with the 23-mile -- feet-per-mile slope?
16  A.   Yes, he says it averages approximately 28 --
17    23 feet per mile over the 48 miles, yeah.
18  Q.   That's a pretty long reach, right?
19  A.   48 miles is 48 miles long.
20  Q.   The next paragraph there, the Forest Service
21    writes about Water Levels.  Do you see that?
22  A.   I do.
23  Q.   They say there are a relatively small number
24    of days per year when the water level itself would have
25    been suitable to allow a canvas, metal, or a wooden
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 1    boat to attempt to travel down this river, even if the
 2    gradient would have allowed it.  The theoretical window
 3    of opportunity could occur in almost any month of the
 4    year, but it is impossible to predict and thus
 5    impossible to plan ahead for.
 6        Do you see that?
 7  A.   I do.
 8  Q.   Do you agree with those statements by the
 9    Forest Service?
10  A.   No, I do not.
11  Q.   And, again, these are statements made by the
12    agency that's responsible for issuing river permits on
13    much of the Salt River?
14  A.   This is the agency that would lose some of
15    their management responsibilities should the State make
16    a claim of navigability successfully.  So like I said
17    earlier, it's not unusual for the federal government --
18    in fact, that's the nature of the cases in Alaska I
19    work on, the parties are the federal government arguing
20    against navigability and the State arguing for
21    navigability.  So they're not an objective observer in
22    this case here.
23  Q.   My question was, this is a statement by the
24    agencies responsible for issuing permits on the portion
25    of the Salt River.  Is that right?
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 1  A.   Yes, it is.
 2  Q.   Farther down on that page, the Forest Service
 3    talks about Quartzite Falls and Other Rapids.  And
 4    you've had some discussion about Quartzite Falls a few
 5    times this week already, right?
 6  A.   Yes.
 7  Q.   Have you seen the movie?
 8  A.   I have.
 9  Q.   Quartzite -- with respect to Quartzite Falls,
10    at the bottom of page 3, the Forest Service says, "Even
11    with modern technology, boaters routinely portaged
12    around this rapid.  Some portages took two to four
13    hours, even when traveling light."
14        Did I read that correctly?
15  A.   You read it correctly.
16  Q.   Here they're talking about the time before
17    the falls were blasted, right?
18  A.   Right.
19  Q.   Would you disagree with the statement by the
20    Forest Service that some of the portages "took two to
21    four hours, even when traveling light"?
22  A.   That seems like an exaggeration, particularly
23    when traveling light.
24  Q.   But that's what the Forest Service says here
25    in this report, right?
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 1  A.   You see it in front of you, yes.
 2  Q.   Then on page 7 of this same report, if you
 3    flip over to that, talking about comparability of
 4    today's boats and boaters.  Do you see that?
 5  A.   Yes, I do.
 6  Q.   Second paragraph -- second sentence in that
 7    paragraph says, "River-runners today, with their
 8    high-tech equipment and improved techniques, simply
 9    cannot be compared to the situation in 1912; to do so
10    would be like comparing a delicate, bruise-prone apple
11    with a thick-skinned, practically indestructible
12    orange."
13        Did I read that correctly?
14  A.   Yes.
15  Q.   Do you agree or disagree with this statement
16    by the Forest Service?
17  A.   I would disagree --  Well, I already told you
18    that today's boaters are more -- boats are more
19    durable, but I disagree that -- that historic boats
20    could not have gone down through there, particularly at
21    low flow conditions.
22  Q.   You would agree, though, that current boaters
23    have more high-tech equipment than somebody in 1912?
24  A.   Yeah.
25  Q.   You would agree that they have improved
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 1    techniques -- more improved techniques than somebody in
 2    1912?
 3  A.   No.
 4  Q.   You don't think that your -- you and your
 5    fellow river runners have developed improved techniques
 6    over the last century?
 7  A.   I would assume that people 100 years ago
 8    probably had some pretty outstanding techniques
 9    compared to the general population.
10  Q.   You don't recall Mr. Dimock, for example,
11    testifying on the Verde about improvements in
12    techniques in river running over the last century or
13    so?
14  A.   What I think he said is that -- what I recall
15    him saying --  No.  I guess to answer your question,
16    no, I don't recall him saying that specifically.
17    
18        EXAMINATION BY COMMISSIONER ALLEN: 
19        COMMISSIONER ALLEN: Before we close out
20    on this, I have a question.
21        Jon, on page number 2 of the letter that
22    was sent to the Navigable Stream Adjudication
23    Commission, first paragraph, the last sentence, would
24    you read that?
25        THE WITNESS: "Based on our knowledge"?
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 1        COMMISSIONER ALLEN: Yes.
 2        THE WITNESS: "Based on our knowledge of
 3    this river over the past 90 years, it is the judgement
 4    of the Forest Service that four of the nine criteria do
 5    apply, thus mandating, as per Section 1128 of ARS 37,
 6    that a Commission finding and recommendation of
 7    nonnavigability be made."
 8        COMMISSIONER ALLEN: Is the time frame
 9    pertinent in this discussion?
10        THE WITNESS: I believe they're making
11    reference to the presumption of nonnavigability that
12    was struck down by the Arizona courts.
13        COMMISSIONER ALLEN: And over the past
14    how many years?
15        THE WITNESS: 90 years.
16        COMMISSIONER ALLEN: So that would be
17    1935?
18        THE WITNESS: Yes.
19        COMMISSIONER ALLEN: 1925, as the
20    case --
21        THE WITNESS: Published in --
22        CHAIRMAN NOBLE: '98.
23        THE WITNESS: -- '98, so 90 years would
24    be 1908.  But it would have been, I guess, just barely
25    prior to -- I think they're probably referring to the
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 1    establishment of the forest, possibly.  That would be
 2    my guess.  But it's certainly not the time frame
 3    dictated by the Winkleman decision.
 4    
 5        CROSS-EXAMINATION (Continued)
 6        BY MR. McGINNIS: 
 7  Q.   You don't believe that anything after 1908 is
 8    irrelevant for purposes of looking at navigability, do
 9    you?
10  A.   No, I don't.
11  Q.   And this report, they talk about the criteria
12    in Section 37-1128.  Do you remember that?  Did you see
13    that?
14  A.   Yes.
15  Q.   You remember those criteria that were in the
16    statute at one point, right?
17  A.   Yes.
18  Q.   And those criteria related to presumptions of
19    navigability or nonnavigability?
20  A.   Right.
21  Q.   Even though those presumptions might no
22    longer be valid, you wouldn't say that the factual
23    information in this report is necessarily invalid for
24    that reason, would you?
25  A.   Do I agree that it's factual and true?  I
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 1    think true information should always be relevant.
 2  Q.   So if there's factual information in here
 3    that's correct, the fact that the report was prepared
 4    at a time when there were some statutory presumptions
 5    that were later found invalid wouldn't mean that that
 6    correct factual information was no longer relevant?
 7  A.   No.  I think it goes more to the conclusions.
 8  Q.   Let's go over to your PowerPoint now, if we
 9    can, Jon.  You, obviously, prepared this PowerPoint,
10    dated October 15th, that's Exhibit SLD 364, right?  You
11    said earlier.
12  A.   Yes.
13  Q.   And you prepared some prior versions of the
14    PowerPoint that have been submitted over the past few
15    months?
16  A.   Yes.
17  Q.   You also worked on the Land Department's
18    original report from 1993, correct?
19  A.   Yes, I did.
20  Q.   And you were responsible for updating that
21    report in 1996?
22  A.   Yes.
23  Q.   And again in 2003?
24  A.   Yes.
25  Q.   And when you did the '93 report, you worked
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 1    for CH2M Hill?
 2  A.   That's correct.
 3  Q.   All right.  When you did the '96 report, you
 4    worked for your own company?
 5  A.   Yes.
 6  Q.   And you recall testifying, based upon those
 7    reports, I think it was April 7, 2003, on the Upper
 8    Salt -- Lower Salt.  Do you recall that?
 9  A.   I recall that it happened, yeah.
10  Q.   At the Department of Transportation
11    auditorium?
12  A.   Yes.
13  Q.   Do you also recall having to testify on the
14    Upper Salt on October 20th, 2005, roughly?
15  A.   I do roughly remember that, yeah.
16  Q.   Slide 5 of your current PowerPoint,
17    Exhibit SLD 364, you list the ASLD project team,
18    correct?
19  A.   I do.
20  Q.   And I know you talked about some of this on
21    your direct, and you actually answered some of the
22    questions I was going to have.
23        Mr. Iserman works for your company, right?
24  A.   Still does.
25  Q.   Still does?
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 1        The report -- the PowerPoint refers to
 2    hydrology with respect to his area of expertise.  Is
 3    that correct?
 4  A.   It's one of the areas of his expertise, yeah.
 5  Q.   What other areas of expertise would he have
 6    that relate to this project?
 7  A.   Brian Iserman is probably the foremost and
 8    best known consultant/expert in stream gaging, other
 9    kinds of gaging, data collection in the Southwest.
10    Recently received an award from the national
11    association of people who do that kind of stuff for his
12    contributions there.  And those would be the areas that
13    relate to navigability.
14  Q.   What's his educational background, if you
15    know?
16  A.   He has a bachelor's in hydrology from the
17    University of Arizona.
18  Q.   What did he do -- what was his role on the
19    project team?
20  A.   Hydrology.
21  Q.   Did he do part of the hydrology and you do
22    part of the hydrology, or did you not get involved?
23  A.   At this time, he was working on the data
24    collection for the USGS stream flow data.  That's for
25    the Upper Salt.  You can see it's noted there.  The
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 1    ratings curves, he did some of the writing of that
 2    chapter, and then I did the final writing for the
 3    products that we had on the Upper Salt, which was the
 4    hydrology and geology chapters, possibly the modern
 5    boating chapter as well, if there is a chapter on that.
 6  Q.   Did he work on the current PowerPoint?
 7  A.   No.
 8  Q.   Did he have any role in your preparation for
 9    this round of the hearings?
10  A.   I consult with Brian on some things from time
11    to time.  I asked him his recollection about some
12    items.  But the PowerPoint's basically my work.
13  Q.   Okay.  You talked on your direct about Pat
14    Quinn.
15  A.   Yes.
16  Q.   All right.  She used to work for Stantec?
17  A.   She did use to work for Stantec.
18  Q.   Probably worked for some other company the I
19    can't remember the name of.
20  A.   It's a company called JE Fuller/Hydrology &
21    Geomorphology.
22  Q.   I should remember the name of that.  I
23    thought you said she worked someplace else.
24  A.   No.
25  Q.   She works for you now?
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 1  A.   She work- -- we work at the same company,
 2    yeah.
 3  Q.   And what's her area of expertise?
 4  A.   She's a civil engineer with a degree from, I
 5    think, the University of New Hampshire.  She's been
 6    practicing longer than I have.  She is, besides being
 7    an amazing person, an excellent project manager,
 8    extremely smart.  She has done a number of these
 9    navigability studies.  Stantec did some -- I think they
10    set up -- they're project managers for the small and
11    minor watercourse studies.  Her expertise is surface
12    water, drainage, and engineering.
13  Q.   Did she work at all on the current
14    PowerPoint?
15  A.   No.
16  Q.   She didn't do anything to help you prepare
17    for your testimony today?
18  A.   She and I chat about navigability from time
19    to time because of her history there.  I sometimes go
20    to her for "What do you remember about such-and-such?"
21    I think I got copies of the small and minor watercourse
22    stuff and reviewed those.  Probably not anything else,
23    though.
24  Q.   Dennis Gilpin's the historian, right?
25  A.   Yeah, I think historian, ethnographer is his
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 1    title on his card.  He may be an archaeologist as well.
 2    I'm not sure.
 3  Q.   And he used to work for SWCA?
 4  A.   He did.
 5  Q.   He's the one that now works for a different
 6    company?
 7  A.   Yes.
 8  Q.   Doesn't work for you?
 9  A.   No.
10  Q.   Do you know what his educational background
11    is?
12  A.   Not offhand.
13  Q.   What was his role on the ASLD project team?
14  A.   In both the upper and the lower reports, he
15    was in charge.  He led the SWCA team in the history and
16    archaeology chapters.  And he did some research on
17    collecting photographs from some of the -- at that time
18    archives that were tougher to get into, that are now
19    open to the general public.  Let's see.  What else did
20    he work on?  He did some oral history interviews.  And
21    they may have done the GIS -- chapters -- would they
22    may have done that?  I don't recall right now.
23  Q.   And he testified, actually, on the Upper Salt
24    back in 2005 before the Commission, right?
25  A.   It was the Salt or the Gila, one of those
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 1    two.  He has testified before the Commission.
 2  Q.   Do you know why he's not here testifying on
 3    this river?
 4  A.   Well, that's a good question.  Why did he not
 5    do that?  Partly budget-related, I would imagine.
 6  Q.   Was that your decision or the decision of the
 7    Land Department?
 8  A.   I wish I could make the budgets.  But no.
 9    The Land Department makes those decisions, in
10    conjunction with the Attorney General's office.
11  Q.   And you don't have a degree in history,
12    right?
13  A.   I don't.
14  Q.   Do you have any coursework in history?
15  A.   I do.
16  Q.   How many courses?
17  A.   In my college career, probably three or four
18    classes in that subject.  But, you know, it depends how
19    you -- where you draw the line in history.  So geology
20    is history, kind of a different kind of history.
21  Q.   A little bit farther back than --
22  A.   You know, I'm a geomorphologist, so we're
23    considered -- concerned with a little closer than
24    really far back.  In particular, I work in the urban
25    environment, so it's pretty normal for me to be using
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 1    historical documents.  Because of the interface with
 2    urban environment, you can find out a lot about the
 3    areas that I work in by looking at historical
 4    documents.
 5  Q.   If we were involved in a court case that just
 6    involved history issues, would you consider yourself
 7    competent to testify on those issues as an expert?
 8  A.   If it were histories of streams, yes.  But if
 9    it were histories of currency in Europe or something
10    like that, no.
11  Q.   In reaching your opinions on the history
12    issues involved with the Salt River, did you rely upon
13    the opinions or the work by Mr. Gilpin?
14  A.   Yes.
15  Q.   And Mr. Gilpin actually did all the
16    historical research for the prior reports, right?
17  A.   Well, he was in charge of that.  But, again,
18    as we were -- we had an extensive -- extensive -- to
19    the extent we had a budget, we researched -- we were
20    all doing research and coming across things that --
21    occasionally, he found things he felt like related to
22    hydrology and I would find things that related to
23    history, and we would share information.  So . . .
24  Q.   Sorry.  I didn't mean to rustle papers while
25    you were talking.  Are you done?
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 1  A.   Yeah.
 2        Actually, going back to your question about
 3    am I a historian, I've actually written articles and
 4    given training classes on the use of historical
 5    documents and the consideration of history in doing
 6    geomorphology and engineering, so that's certainly not
 7    out of my strike zone.
 8  Q.   What we've handed you is excerpts from the
 9    transcript from the prior hearing on the Lower Salt
10    back in April 7, 2003.  Do you see that?
11  A.   Yes, I do.
12  Q.   I direct your attention to page 49 of that
13    transcript, starting on line 4.  I think this is part
14    of my examination of you from 12 years ago or so.  My
15    question was, "Did you have any concern -- when you
16    were doing this, did you have any concern about the
17    credibility of this newspaper article or the articles
18    about this trip, that you recall as you sit here today?
19    It's not a memory test."
20        And your answer was, "Let me answer from the
21    perspective of a project manager who wasn't doing the
22    primary research on the historical.  Having had
23    discussions with historians, I think they were always
24    concerned about the credibility of any article they --
25    that they looked at."
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 1        Did I read that right?
 2  A.   Yes, you did.
 3  Q.   Does that refresh your recollection about who
 4    was doing the primary research on the historical issues
 5    for the 2003 report?
 6  A.   I don't think that changes anything I said,
 7    no.
 8  Q.   So you are saying today that you did part of
 9    the historical research for the Land Department report?
10  A.   I was not doing the primary research, but
11    there was things that we found of historical nature,
12    things that we looked for, depending on where we were
13    going.  But yes, as the slide says right there, Gilpin
14    was in charge of the history in the archaeology
15    sections.
16  Q.   And he wasn't involved in the preparation of
17    the current PowerPoint.  I think you said that already,
18    right?
19  A.   Not directly, no.  I did ask him some
20    questions, called him up.
21  Q.   So if there are opinions on historical issues
22    or new newspaper articles or new other historical
23    accounts that are in your PowerPoint that weren't in
24    the prior Land Department reports, Mr. Gilpin hasn't
25    had any involvement in those, right?
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 1  A.   He's had a small amount of involvement.
 2  Q.   What would that involvement have been?
 3  A.   Well, after we --  I heard some criticism
 4    saying, well, you know, these articles are unreliable
 5    and it's boosterism and things like that.  So I called
 6    him up and said, "Dennis, explain to me what this
 7    boosterism -- what you perceive this to be, because I
 8    apparently have some sort of different idea."
 9        So he went, "What do you mean?"  We talked
10    about it, the term, that, no, in fact, I did have a
11    pretty good idea of what boosterism was.
12        And I said, "Well, how about this article
13    right here?"  And we were talking specifically about
14    the Day brothers' account.  So I sent him the Day
15    brother accounts, and I said, "Does this sound like
16    boosterism to you?"
17        And he said no.  And he said, "Boosterism is
18    more like . . . ."  And so I found a different article,
19    and we discussed that.  And he said, "No, this is more
20    of an example."  And I think I brought those in in my
21    rebuttal for the Verde or the Gila, one of those two.
22        But anyway, so that was the nature of the
23    discussions that we had on those.
24  Q.   So did you confer with him regarding the
25    veracity of every new historical article that was in
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 1    your PowerPoint that wasn't in the prior report?
 2  A.   No.  I conferred with him enough to feel
 3    comfortable with what we found and my own judgment
 4    about determining what was factual and what was -- for
 5    instance, the tongue-and-cheek article that we talked
 6    about previously.  Turns out I don't need a historian
 7    to know how to read a newspaper.
 8  Q.   Do you think you might need a historian to
 9    know how to interpret a newspaper?
10  A.   You know, I was reading the newspaper last
11    night and thinking about that very question.  I think I
12    have a pretty good idea in most cases.
13  Q.   Were you reading a historical newspaper or a
14    modern-day newspaper?
15  A.   You know, I think history is being made right
16    as we speak, so . . .
17        But I get the sense of your question, and
18    when reading historical articles, yes, it's nice to
19    have the opinion of a historian.  And that's why we had
20    a historian on our team when we developed these
21    reports.
22  Q.   But you don't have any testifying during this
23    session, right?
24  A.   Not so far.
25  Q.   What we've handed you now is the transcript
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 1    from the October 20, 2005, hearing on the Upper Salt.
 2    I think Mr. Murphy already talked to you about some of
 3    this, so I'm going to skip that part.
 4        But the part that I wanted to talk to you
 5    about that Mr. Murphy didn't cover is on page 16,
 6    starting on line 9.  I hope I'm not repeating this.
 7    This is Mr. Gilpin's testimony.  If you'll look back on
 8    page 12, it's where you can see Mr. Gilpin starts
 9    talking.
10        And he says, "And finally, I think overall, I
11    have to look at this in the overall assemblage of
12    accounts and recognize that people were looking for
13    opportunities to float the Upper Salt.  They were
14    investigating these opportunities and they were
15    prepared to take advantage of these opportunities."
16        Did I say that correctly?
17  A.   Yes.
18  Q.   So was it your understanding that it was
19    Mr. Gilpin's opinion back in 2005 that, by looking at
20    the historical accounts, he came to the conclusion that
21    people were present and able and willing to take the
22    opportunity of -- take advantage of opportunities to
23    boat on the Upper Salt in historical times?
24  A.   Well, I think he says what he means right
25    here.  I have to look at this.  The overall assemblage
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 1    of accounts, and recognized people were looking for
 2    opportunities to float the Upper Salt, they were
 3    investigating these opportunities, and they were
 4    prepared to take advantage, so I think that's what he
 5    means.
 6  Q.   So would you agree with that?
 7  A.   Yeah.  I think that people were.  Some people
 8    were.  Again, not everybody boats.  Not everybody has
 9    the time for it or the inclination or the skills, but
10    there were some people that went out and did it, yeah.
11  Q.   So in historical times back in the 1800s,
12    when these newspaper articles we're talking about were
13    happening, there were people that were out looking for
14    opportunities to boat on the Upper Salt.  Is that your
15    opinion?
16  A.   Yeah.  Yeah.
17  Q.   So doesn't that really mean that Mr. Gilpin
18    was saying that if the river had been navigable, people
19    would have boated it because people were there ready to
20    take advantage of opportunity?
21  A.   No, I don't see him saying that.
22  Q.   But he is saying that there were people there
23    ready, willing, and able to take advantage of
24    opportunities to boat on the river, right?  Isn't that
25    what you just said?


Page 971


 1  A.   No, I don't think I said ready, willing, and
 2    able.  I think you said that.
 3  Q.   Prepared to take advantage of the
 4    opportunities to boat on the Upper Salt.
 5  A.   Yes.  That's what it says.
 6  Q.   We go on to Slide 7 of your PowerPoint.  You
 7    talked about this some on direct.  I had question or
 8    one series of questions.
 9        You talked about in this slide about your
10    prior work on the East Coast.  Can you tell me what
11    states you've done navigability work in on the East
12    Coast?
13  A.   North Carolina.
14  Q.   What was the river issue?
15  A.   I've been directed not to say.
16  Q.   It was some confidential -- something for a
17    client that was confidential?
18  A.   Yes.
19  Q.   Have you done any other work on the East
20    Coast other than that one confidential case?
21  A.   Not related to navigability, no.  Other than
22    some personal navigating.
23  Q.   Slide 9, you referred to your field
24    experience on parts of Segment 6.  Do you see that?
25    I'm sorry.  I'll let you catch up there.


Page 972


 1  A.   Yeah.
 2  Q.   Is that field experience on Segment 6 limited
 3    to the portion of Segment 6 that's upstream from
 4    Granite Reef and also some paddling on the effluent
 5    reaches down below?
 6  A.   Yes.
 7  Q.   Neither of those are in the ordinary and
 8    natural condition at this point, are they?
 9  A.   I would say the physical condition of the
10    upper part of Segment 6 from the Verde confluence down
11    a couple miles probably is in the ordinary and natural
12    condition.  The flow rates are, obviously, moderated by
13    releases from the dam system.  Downstream of Granite
14    Reef -- well, actually, in the backwater of Granite
15    Reef and downstream of Granite Reef, no, that river,
16    presumably, is not in its ordinary and natural
17    condition.
18  Q.   I believe you testified either this morning
19    or yesterday that ordinary flows shaped the low flow
20    channel.  Is that right?
21  A.   Yes.
22  Q.   The ordinary flows of the stretch from
23    Stewart Mountain to Granite Reef are different than
24    what they would have been before the dams, aren't they?
25  A.   The annual hydrograph is different.
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 1  Q.   And what flows are there on a day-to-day
 2    basis are different?
 3  A.   Well, I would say that the flows in January
 4    are significantly lower now than they were before.  And
 5    there are probably flows in June that are, on average,
 6    higher than they would have been before.
 7  Q.   Essentially, the same amount of water passes
 8    through there in a given year.  It's just spread
 9    over -- more over the course of a year.  Is that
10    generally what happens with a hydrograph?
11  A.   Sort of.  Well, there's a little less water
12    because a fair amount of it evaporates.  And not
13    throughout the year.  I would say -- are you asking me
14    specifically about Segment 6, or are you talking about
15    just downstreams of dams in general?
16  Q.   I'm asking specifically about the portion
17    from Stewart Mountain to Granite Reef.
18  A.   Okay.  So it doesn't really flow throughout
19    the year.  Through the bulk of the year, the river gets
20    shut off.  And then somewhere around May, they flip it
21    on again.  And somewhere around the end of September,
22    they most years flip it off.  So they kind of jam in
23    what used to occur throughout the year into the
24    irrigation season, basically.
25  Q.   And they also take the flows that would have
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 1    occurred naturally in a larger quantity in the spring
 2    and spread those flows throughout the year by annual
 3    storage?
 4  A.   Right.  They store the flow and release it.
 5  Q.   While we're on this, rather than just walking
 6    through page by page, let's go to Slide Page 151.  This
 7    is the -- this is a photo from 1910 of the Sheep Bridge
 8    on the Salt River.  Is that right?
 9  A.   That's my understanding, yeah.
10  Q.   And the Sheep Bridge, at least that you know
11    of, is located between Stewart Mountain and Granite
12    Reef?
13  A.   That's correct.
14  Q.   And so this is part of the -- part of the
15    reach that you would have boated on recently with
16    Mr. Dimock?
17  A.   That's my understanding where this location
18    is, yeah.
19  Q.   When you went by there on August 31st, did
20    that area look like it does in this photo?
21  A.   I would say yes.  There are changes that have
22    occurred in there, but by and large, you colorize this
23    picture properly, I think you could convince people
24    there was a Sheep's Bridge out there today.
25  Q.   I was just up there this weekend.  It wasn't
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 1    on a boat, so I had a less good viewpoint than you did.
 2        But isn't there a lot more vegetation along
 3    the reach now than there was in this photo?
 4  A.   There is more vegetation in some places,
 5    yeah.  I'm thinking about the water not the --
 6  Q.   Doesn't the riparian vegetation serve to
 7    stabilize the channel?
 8  A.   To a degree, yeah.
 9  Q.   Isn't the channel there now narrower than it
10    is in this photo?
11  A.   No, I think the channel there now is actually
12    wider.
13  Q.   You don't think the channel's more defined
14    than it was in this photo right now?
15  A.   Like I'm telling you, this picture, to me,
16    looks like that stretch of the river.  I think you can
17    take 9 people, 10 people and say -- who boat that river
18    a lot and say, "Is this what it looks like out there in
19    that general area?"
20        They would say, "Yes, this is kind of what
21    that segment of the river looks like."
22  Q.   Let me ask you some questions more generally,
23    not specifically, about this reach.
24        Would you agree that a century of regulated
25    flows in a stretch, as compared to what the river would
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 1    have been before those regular -- that regulation, that
 2    you're going to have fewer floods?  That's a horrible
 3    question.  Let me start over again.
 4        Let's talk about -- let's talk about this
 5    reach.  Are there fewer floods in the area between
 6    Stewart Mountain and Granite Reef now than there would
 7    have been before the five dams were constructed -- the
 8    four storage dams plus Granite Reef?  Are there fewer
 9    floods in that stretch below Granite Reef -- below
10    Stewart Mountain?
11  A.   Well, to answer your question very
12    specifically, I would have to do an analysis of the
13    inflows at Roosevelt and the flows at Stewart Mountain.
14    My strong suspicion is -- with a high degree of
15    probability, is that yes, the flood peaks, for sure,
16    are less and the hydrographs are significantly altered
17    from the natural condition.
18  Q.   The fact that there are fewer and smaller
19    floods, that results in less riparian vegetation,
20    doesn't it -- excuse me, that results in more riparian
21    vegetation?
22  A.   Yeah.  I was about to disagree.
23  Q.   I hate to have that happen.
24  A.   Yeah.  Plus it's just pushed the question
25    right out of my mind.  So say it again.
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 1  Q.   The big floods come along, blow out -- wipe
 2    out riparian vegetation sometimes, right?
 3  A.   Sometimes, yeah.
 4  Q.   So if I have fewer floods and the floods I do
 5    have are smaller, more than likely I'm going to have
 6    more riparian vegetation than I would have if I had had
 7    more floods?
 8  A.   No other factors involved, yeah.  But there
 9    could be other factors in terms of the invasive plants
10    that have come in -- you know, what you're trying to
11    count as vegetation, if it's just native species or
12    non-native species, and lack of floods on other parts
13    of the Salt River have resulted in increased vegetation
14    because it allows tamarisk and other plants to come in.
15    So that can happen, yeah.
16  Q.   And it's also true, isn't it, that having
17    fewer floods and smaller floods can tend to have the
18    channel be more simple, more likely to have a single
19    channel?
20  A.   I have a vague recollection of you guys
21    arguing the opposite way on the Verde, but . . .
22  Q.   Well, I'm just --  Maybe I'm agreeing with
23    you finally.  But I'm just asking the question.
24  A.   You know what?  I guess -- so you are saying
25    that the channel pattern becomes less, you get a
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 1    narrower channel because of that?
 2  Q.   More likely to have a single channel in a
 3    situation where you have flows that are controlled by a
 4    reservoir and more regularly disbursed throughout the
 5    year.
 6  A.   I don't know.  Downstream of Bartlett, since
 7    the dam's come in, I would say it's less single channel
 8    in that specific case.
 9  Q.   You would say it's less below Bartlett, less
10    of a single channel?
11  A.   Yeah, because you're not washing out the
12    vegetation, you tend to -- stuff grows more up here in
13    the channel, and it catches vegetation.  It's kind of
14    nasty with strainers right now.
15        So not necessarily.  I would say, you know,
16    in a theoretical sense.  But in a more practical sense,
17    looking at the Salt River, I showed those comparisons
18    of channel location from the 1905 maps and the current
19    aerials and whatnot, and my read there is there's just
20    not that much change.  I haven't seen any measurements
21    that show that the channel is significantly different
22    deeper, narrower, anything.  Certainly they try to make
23    the argument that the floodplain vegetation is thicker,
24    but, again, like I say, take a look at this picture, go
25    out there today and see if that's not representative of
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 1    that segment in general.
 2        So I would have to say in this case, I'm not
 3    seeing any evidence of that.  Certainly be open to have
 4    that submitted.
 5  Q.   Does the capture of sediment at the dams,
 6    including Stewart Mountain, potentially have an impact
 7    on the channel downstream?
 8  A.   Yeah, I think we talked about that with
 9    Mr. Murphy, yeah.  So in the books, you trap sediment
10    in the dam and you're typically gonna increase scour
11    and deepen the channel downstream, but there's a whole
12    bunch of other factors that need to be considered.  And
13    I wouldn't say that this segment of the river, having
14    been on it as many times I have had, really bears the
15    characteristics of a stream that has that kind of
16    downstream-of-the-dam sort of effect.  Undoubtedly,
17    there's a little less sand in that reach.  I'm not sure
18    it's changed the geometry all that significantly,
19    though.
20  Q.   But to be sure about what the effect of the
21    dam had been, you would have had to have seen it before
22    and after the dam, right?
23  A.   To be sure, yeah.
24  Q.   Let's go back to the -- go back to page 7,
25    then.  Sorry to skip around so much.  I'm sorry.  We
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 1    already talked about 7.
 2        Let's go back to 9.  In this Slide 9, the
 3    third bullet point from the bottom you say, "Summer,
 4    Winter, Spring, and Fall trips at ordinary flows (90 to
 5    2,200 cfs)."
 6        And my question is merely to make sure I
 7    understand this.  Are you saying your trips were
 8    between 90 and 2,200 cfs --
 9  A.   Yes.
10  Q.   -- or that's what the ordinary flows are?
11  A.   Trips.
12  Q.   So your trips that were part of the ordinary
13    flow -- that were done in ordinary flow were between 90
14    and 2,200 cfs?
15  A.   Yes.
16  Q.   And the ordinary flow range might be
17    different than that?
18  A.   Yeah.
19  Q.   Do you have in your report anywhere what you
20    believe the ordinary flow to be for any segment of the
21    Salt?
22  A.   Yeah.
23  Q.   Can you tell me what that is?
24  A.   I think I was saying earlier this week that I
25    would accept that 10 to 90 percent range as being the
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 1    typical -- being ordinary flows.  And I would say
 2    there's probably a buffer zone above that ordinary
 3    range before you get into something that's a flood.
 4  Q.   Let's go on to Slide 13.  This is the two
 5    different -- two different channel patterns, right?
 6  A.   There are two different patterns on there.
 7    The thing in the middle has some other stuff, but yeah.
 8  Q.   And the panel -- the channel pattern on the
 9    left is braided.
10  A.   Yes, it is.
11        CHAIRMAN NOBLE: Mr. McGinnis, do you
12    believe it would be possible for you to complete your
13    examination on this item in less than 10 minutes?
14        MR. McGINNIS: Yes.
15        CHAIRMAN NOBLE: Thank you.
16        BY MR. McGINNIS: 
17  Q.   And I think you testified on Monday that
18    there was no portion of the Salt that looked like the
19    photo on the left.  Do you recall that?
20  A.   In its ordinary and natural condition, yes.
21    Some of the Segment 6 today is depleted condition.
22    Absent the water, it looks a little more like that.
23  Q.   What I've handed you is part of Exhibit C026
24    which are some the photos that were taken by the
25    reclamation service -- the Bureau of Reclamation, and
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 1    they were in the 19- -- teens -- this is in the 1910
 2    section.  Okay?  And my question is, first of all, the
 3    top photo says "Lubken," who, I will tell you, is the
 4    photographer who took a lot of these pictures,
 5    ". . . took this photo of his car and, presumably, his
 6    dog in March 1907 somewhere near the town of
 7    Roosevelt."  Did I read that right?
 8  A.   Or his very ugly wife, yeah.
 9  Q.   Yeah, let's hope not.
10        It says, "The Salt River floodplain is in the
11    background."  Did I read that right?
12  A.   Yes.
13  Q.   So this is near Roosevelt, March 1907, prior
14    to the completion of the dam, correct?
15  A.   Yes.
16  Q.   Doesn't that picture look a lot like the
17    picture on the left on your Slide 13?
18  A.   If you have a better picture -- it's very
19    tough to tell from what I'm looking at in the
20    background there.
21  Q.   You can't tell -- you can't tell whether all
22    that area behind there is water with sandbars and
23    braids in it?
24  A.   I couldn't guarantee it, no.
25  Q.   You know that above the dam in the area where
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 1    the Salt and Tonto Creek meet, there's kind of an
 2    alluvial area that's different in character than lots
 3    of the other stretches of the Upper Salt, right?
 4  A.   Yeah.  I think I've actually got a picture of
 5    that in my presentation.  A little more clear than this
 6    one here.
 7  Q.   Again, you can't -- you can't tell where the
 8    water is and where the water isn't in this picture?
 9  A.   Not with confidence, no.  And I think I said
10    in my presentation that that particular area you're
11    talking about near Roosevelt is where Tonto Creek comes
12    in, a little bit of a delta that it forms, as well as
13    the constriction as you enter the canyon there, flowing
14    downstream from Roosevelt, that that would be an area
15    where you would be likely to have more braiding, but
16    that's not really representative of the rest of the
17    reach.
18        So, you know, we've done this route before.
19    You could pick out an isolated spot here and there and
20    say, "Hey, well, doesn't this kind of look like that?"
21    And it might kind of look like that at this spot.  But
22    I'm speaking of the segment as a -- more as a whole.
23    And, you know, I wouldn't say in any way the picture on
24    the left represents the ordinary and natural condition
25    of the Salt River in any segment as a whole.  There


Page 984


 1    might be a spot that starts to look a little bit more
 2    like that for specific reasons, but --
 3  Q.   But you would agree that the Salt River above
 4    Roosevelt Dam, above the actual dam, in March of 1907
 5    was generally in its ordinary and natural condition, at
 6    least its natural condition?
 7  A.   Well, certainly, in more of its natural
 8    condition, yeah.  How ordinary it was post-1905 flood,
 9    you may be looking at a lot of deposition that occurred
10    there because of high flows.  Again, it's very
11    difficult to tell what's channel and what's not channel
12    there, so . . .
13  Q.   And if this is in the -- somewhere near the
14    town of Roosevelt, which of your segments would this
15    photo be in?
16  A.   In the bottom of three.
17        MR. McGINNIS: I'm done with that line
18    of questioning.  I could keep going if you want or --
19    we're just going to keep walking through his
20    PowerPoint, so if you're looking for a good place to
21    stop, this is good, or we can go on.
22        THE WITNESS: I would like to make a
23    motion.
24        MR. McGINNIS: Well, you asked me when I
25    would be done with the line of questioning on this
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 1    exhibit.  I'm done with the line of questioning on this
 2    particular --
 3        CHAIRMAN NOBLE: Thank you.
 4        We will recess now until Tuesday,
 5    November 17th, here in this hearing room at 9 a.m.  And
 6    at that time, as I understand it, Mr. McGinnis will
 7    continue examining Mr. Fuller.
 8        (The proceedings were adjourned at 4:23 p.m.)
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1   STATE OF ARIZONA    )
     COUNTY OF MARICOPA  )
 2 
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     taken before me; that the foregoing pages are a full,
 4   true, and accurate record of the proceedings all done to
     the best of my skill and ability; that the proceedings
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 6 
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 1                 TRANSCRIPT OF PROCEEDINGS
  


 2
  


 3                  CHAIRMAN NOBLE:  Good morning.  We're
  


 4   here today on the fourth day of the hearing to
  


 5   determine the navigability of the Salt River.
  


 6   Yesterday, as the sun set, Mr. Murphy was examining
  


 7   Mr. Fuller.  We won't call it cross.  It seems pleasant
  


 8   enough.
  


 9                  Mr. Fuller, are you ready this morning?
  


10                  MR. FULLER:  Yes, I am.
  


11                  CHAIRMAN NOBLE:  Mr. Murphy?
  


12                  MR. MURPHY:  Good morning.  Tom Murphy
  


13   for the Gila River Indian Community.
  


14                  CHAIRMAN NOBLE:  Mr. Murphy, I'm sorry
  


15   to interrupt you, but George reminds us that we need to
  


16   call the roll.
  


17                  DIRECTOR MEHNERT:  Commissioner Allen?
  


18                  COMMISSIONER ALLEN:  Here.
  


19                  DIRECTOR MEHNERT:  Mr. Henness?
  


20                  COMMISSIONER HENNESS:  Present.
  


21                  DIRECTOR MEHNERT:  Commissioner Horton?
  


22                  COMMISSIONER HORTON:  Here.
  


23                  DIRECTOR MEHNERT:  Chairman Noble?
  


24                  CHAIRMAN NOBLE:  I am here.
  


25                  Mr. Murphy, please proceed.
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 1                  MR. MURPHY:  Thank you.
  


 2
  


 3                  JONATHAN EDWARD FULLER,
  


 4   called as a witness on behalf of the State Land
  


 5   Department, was examined and testified as follows:
  


 6
  


 7                  CROSS-EXAMINATION (Continued)
  


 8   BY MR. MURPHY:
  


 9       Q.    I think when we left yesterday, Mr. Fuller,
  


10   we were discussing some of these historical accounts of
  


11   boating on the Salt River.
  


12             Before we do that, I did want to ask you a
  


13   few additional questions about the newspaper accounts,
  


14   in general.  I was looking through testimony in the
  


15   Salt River from 2005.  And I think you said Mr. Gilpin
  


16   was the person who assisted in compiling your history?
  


17       A.    He was in charge of the elements of the
  


18   project they worked on, and history was one of those,
  


19   yes.
  


20       Q.    So in 2005, Mr. Gilpin said, "But it does
  


21   appear that it was a relatively rare occurrence, rare
  


22   enough that when it did occur, it was usually
  


23   newsworthy.  In most of these situations, it was being
  


24   reported on because it was a newsworthy event."
  


25             He was talking about newspaper accounts of
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 1   navigation of the Salt River.  Do you agree with his
  


 2   statement?
  


 3       A.    In general, yeah.
  


 4       Q.    He also said, and I quote, It's also very
  


 5   clear for many of these accounts that people
  


 6   regarded -- people themselves regarded their trip down
  


 7   the Salt as an experimental sort of thing.
  


 8             Do you agree with that statement?
  


 9       A.    There are definitely trips down that were
  


10   experimental and were specifically described as that.
  


11       Q.    And you chose him to put together or
  


12   participate in the historical portion of your report,
  


13   right?
  


14       A.    Yes.
  


15       Q.    With regard to the individuals who
  


16   participated in putting that report together, were
  


17   those individuals, for lack of a better way to put it,
  


18   individuals the State Land Department said "These are
  


19   the people that are going to participate," or did you
  


20   get to pick them?
  


21       A.    We got to pick them.
  


22       Q.    All right.  Slide 164 of your presentation,
  


23   which, again, is State Land Department's Number 364,
  


24   talked about the Buckey O'Neill "Yuma or Bust"
  


25   expedition.  As with --  And I couldn't find a
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 1   newspaper article in the State Land Department's
  


 2   newspaper articles, but in your report, you basically
  


 3   identified that this party left Phoenix for the purpose
  


 4   of exploring the Salt and Gila Rivers, and as with some
  


 5   of the other accounts involving transportation or
  


 6   boating or going from the Salt River Valley down to
  


 7   Yuma, it doesn't say exactly where they left on the
  


 8   Salt River, does it?
  


 9       A.    I'm not sure the purpose of their trip was
  


10   exploration.  As I understand that word, I think it was
  


11   more travel.  But let's take a look.  Well, the article
  


12   that I have from the Gazette, September of 18- --
  


13   November of 1881, says they left Phoenix.
  


14       Q.    In 1881, did the south boundary of Phoenix
  


15   abut the Salt River?
  


16       A.    I don't know.
  


17       Q.    Now, I think the article also said that the
  


18   party was seen 12 miles -- and it just says, and I
  


19   quote, from here, wading in mud and pulling the boat,
  


20   right?
  


21       A.    Yes.  Says wading in mud, water up to their
  


22   knees, pulling the boat, and apparently as happy as mud
  


23   turtles.
  


24       Q.    I think this trip also involved some amount
  


25   of alcohol.
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 1       A.    Yeah, there's an article from December 3rd,
  


 2   also from the Gazette, where, the liquor having given
  


 3   out three days before, the crew existed on bacon.
  


 4   Looks like they went for the liquor first and saved the
  


 5   bacon for later.
  


 6       Q.    And the author also said in the December
  


 7   article, and you quoted in your report, We have
  


 8   advices, however, that the boat reached Gila Bend and
  


 9   busted, right?
  


10       A.    Yes.
  


11       Q.    And this is another account that you have
  


12   labeled as a success for Segment 6, right?
  


13       A.    Yes.
  


14       Q.    I think when you were testifying about this
  


15   account on the Gila when we had that hearing, you said,
  


16   and I quote, There's a lot that's unknown here.
  


17             Is that still accurate?
  


18       A.    Yeah.
  


19       Q.    I think one of the issues, too, is that there
  


20   was a clear discrepancy in the dates of the two
  


21   newspapers, right?  The trip says they took six days,
  


22   but the dates of the two newspapers were November 30th,
  


23   1881, and December 3rd, 1881, right?
  


24       A.    Well, I took the discrepancy to be the
  


25   account date, not the dates of the newspapers.  I think
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 1   the dates of the newspaper's probably correct.
  


 2       Q.    Okay.  All right.  You talked a little bit
  


 3   about the Meadows account.  And, again, this was a
  


 4   substantially after-the-fact account of a prior trip,
  


 5   right?
  


 6       A.    You're referring to the Meadows '83 on Slide
  


 7   167?
  


 8       Q.    Yeah.
  


 9       A.    Yes.  That was an after-the-fact account.
  


10       Q.    We knew that there were newspapers in the
  


11   area in 1883, right?
  


12       A.    Yes.
  


13       Q.    And I think, being diligent, you looked to
  


14   see if there was any account in the newspapers during
  


15   that particular time period, right?
  


16       A.    We did not find an account of the -- Meadows
  


17   at that time.
  


18       Q.    I think in this account what they said was --
  


19   I don't think it's on your slide, but I think maybe you
  


20   did mention this, which is, in passing through the
  


21   second box, they got hung up on the rocks and had to
  


22   roll more rocks into the water to raise the water high
  


23   enough to float the boat clear, right?  Does that sound
  


24   accurate?
  


25       A.    That's what it says, yes.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 760


  


 1       Q.    I don't know if it was this account or one of
  


 2   the accounts, the author of the article said that the
  


 3   Salt River should be included in the River and Harbor
  


 4   Appropriations Bill.  Do you remember that one?
  


 5       A.    I do.
  


 6       Q.    That ever happen?
  


 7       A.    Not that I'm aware of.
  


 8       Q.    So with Meadows, you called this a success
  


 9   for Segments 3 through 6, right?
  


10       A.    Yes.
  


11       Q.    Slides 168 and then, I think, also through
  


12   170 is an account of the Burch trip.  This was another
  


13   trip to determine the feasibility of using the Salt
  


14   River for floating logs, right?
  


15       A.    Yes.
  


16       Q.    I think one of the articles described the
  


17   river as, quote, rapids with numerous projecting
  


18   boulders make the trip a hazardous one, right?
  


19       A.    I remember the phrase "numerous projecting
  


20   boulders."  I don't recall the "make the trip a
  


21   hazardous one."  It may or may not be in there.
  


22       Q.    Mr. Burch referenced in the account -- he
  


23   stated that he intended on erecting a sawmill at the
  


24   foot of the Sierra Anchas, right?
  


25       A.    If that's a important point, we could look it
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 1   up to be sure.  My recollection is he was described as
  


 2   being a sawman or from that area.  Whether he intended
  


 3   to establish one --
  


 4       Q.    Did that ever happen?
  


 5       A.    I don't know.  I know that there were logs
  


 6   that were delivered down the river to the dam during
  


 7   construction, so it may or may not have been him.
  


 8       Q.    I think the article referred to the
  


 9   individuals on this trip as daring adventurers.
  


10       A.    Yes.
  


11       Q.    On one occasion, they were wrecked.
  


12       A.    Yes.  That's what the article describes it
  


13   as, yes.
  


14       Q.    One of the more interesting discoveries on
  


15   this trip, I think, was that they found an area that
  


16   was perfect for a dam.  Is that right?
  


17       A.    I know there was an area there that turned
  


18   out to be suitable for a dam.  I don't recall that
  


19   that's what they found.  Dam building wasn't really the
  


20   focus of my reading here.
  


21       Q.    Was there salmon in the Salt River, 1885?
  


22       A.    There's something called Colorado River
  


23   salmon -- it's like a pikeminnow -- that ran up the
  


24   Salt, yeah.
  


25       Q.    On the third day, the account -- and this is
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 1   from State Land Department's 196, reads that, quote, We
  


 2   had several narrow escapes in our rapid decent, and
  


 3   finally, we shot up on top of a large rock in
  


 4   mid-channel, which we did not see, our gallant host was
  


 5   upset and we were left perched on the rock like "ye
  


 6   ancient mariner."
  


 7             Do you have any idea where that was?
  


 8       A.    Other than it was in Segment 4, no.
  


 9       Q.    I think they say that they bumped on rocks
  


10   occasionally, right?
  


11       A.    It wouldn't surprise me.
  


12       Q.    Slide 171 is the Spaulding account.  This was
  


13   the major who died when they were lifting the boat over
  


14   the Mesa Dam, right?
  


15       A.    That's my understanding, yes.
  


16       Q.    Does this account actually state where they
  


17   left from on their trip?
  


18       A.    I believe Fort McDowell.
  


19       Q.    I don't think you got my question there.
  


20   Does this account state where they left from on their
  


21   trip?
  


22       A.    Let's take a look.
  


23             It does not.
  


24       Q.    Is a death on a boating trip during a portage
  


25   insignificant?
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 1       A.    Not to Mr. Spaulding and perhaps his widow.
  


 2   I think they would find that a significant event.
  


 3       Q.    Actually, I was asking you not about this
  


 4   article.  I was asking you in general.  I understand it
  


 5   was tragic, the death was.
  


 6             But what I'm asking is -- and I'll make it a
  


 7   broader question.  Is a death or an injury which occurs
  


 8   on a portage insignificant?
  


 9       A.    Just, in general, if somebody dies, yeah,
  


10   that's not a happy outcome.
  


11       Q.    And not withstanding that the death in this
  


12   case occurred when the major was attempting to remove
  


13   his gun from the boat, there may be risks in moving
  


14   various types of equipment in and out of a boat during
  


15   a portage, right?
  


16             That's a general question, by the way.
  


17       A.    Pardon me?
  


18       Q.    That's a general question.
  


19       A.    Is there risk associated with removing things
  


20   from a boat?
  


21       Q.    Are there risks in moving equipment in and
  


22   out of a boat during a portage?
  


23       A.    I suppose in the same sense there's a risk in
  


24   removing your groceries from the trunk of your car or
  


25   something like that or walking next to a river.  There
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 1   are risks, sure.
  


 2       Q.    Well -- and some equipment that you might be
  


 3   hauling in a boat could be potentially dangerous,
  


 4   right?  Explosives, firearms?
  


 5       A.    Yes, those could be dangerous pieces of
  


 6   equipment, sure.
  


 7       Q.    Mining equipment?
  


 8       A.    Sure.
  


 9       Q.    Machinery?
  


10       A.    All those things could be carried in a boat,
  


11   you're right.
  


12       Q.    And the Spaulding account you called a
  


13   success for Segment 6, right?
  


14       A.    Yes.
  


15       Q.    The next account, Slide 174, is Gentry and
  


16   Cox.  This --  The newspaper article is State Land
  


17   Department's 247.  Now, this account states that a
  


18   ferry was floated down the river, correct?
  


19       A.    Yes.
  


20       Q.    And the only actual reference to the Salt
  


21   River in this article was that the ferry had previously
  


22   been used on the Salt River but now was being used on
  


23   the Gila River, right?
  


24       A.    It was being taken down to -- the Gila River
  


25   to Gila Bend, yeah.
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 1       Q.    We don't know how it was taken down from the
  


 2   Salt River at Maricopa crossing to get to the Gila
  


 3   River, do we?
  


 4       A.    The article does not specifically say whether
  


 5   they floated down the Salt River or whether they loaded
  


 6   it on a boat, took it down to the confluence, and then
  


 7   put in the river at that point.
  


 8       Q.    Is it possible that this ferry was on the
  


 9   Salt River --  Let's say the flows are low.  They say,
  


10   "Hey, let's haul this over land down to the Gila River
  


11   and see what we can do there"?
  


12       A.    I don't think it's possible in the sense of a
  


13   high degree of probability, but I suppose it's possible
  


14   in the sense that a monkey sitting in front of a
  


15   typewriter could produce a novel, but sure.
  


16       Q.    What's improbable about that?
  


17       A.    A boat that's capable of floating across the
  


18   Salt River, it seems like a logical thing.  It says
  


19   they floated it down, so --
  


20       Q.    I'm sorry, I thought in my question I said
  


21   when the flows were low.
  


22       A.    Were the flows low?
  


23       Q.    Well, I think that was part of my question.
  


24   I said is it possible if the flows were low, they could
  


25   say, "Hey, let's haul this out over land and go try on
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 1   the Gila"?
  


 2       A.    On the 9th of January, the flow at Arizona
  


 3   Dam was about 2100 cfs.  That was part of my
  


 4   presentation yesterday.  So no, they weren't low.
  


 5       Q.    All right.  Slide 175, Sykes and McLean, if I
  


 6   recall correctly, there were a couple of accounts on
  


 7   the Gila involving Mr. Sykes that, for lack of a better
  


 8   way to put it, seemed kind of equivocal.  Does that
  


 9   sound accurate?
  


10       A.    I wish I remembered that better.  I don't.
  


11       Q.    Okay.
  


12       A.    There were two Sykes.
  


13       Q.    Yeah, I think there was Stanley and there was
  


14   Godfrey, right?
  


15       A.    That sounds right, yeah.  There was a Godfrey
  


16   Sykes.
  


17       Q.    And in this account, which is in 1945, he
  


18   recalls claiming to have made a boat voyage from
  


19   Phoenix to Yuma in the 1890s, correct?
  


20       A.    Yes.
  


21       Q.    And once again, doesn't say where from
  


22   Phoenix they left from, right?
  


23       A.    Actually, he has a location where they
  


24   started.  Refresh my recollection here, look it up.
  


25             It said he said he built his boat at
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 1   someplace called the Five Points Corral, which I was
  


 2   unable to locate on any of my historic-location maps.
  


 3   And then he said they took a wagon to haul their boat
  


 4   to the river.  And they picked a place to launch.  "As
  


 5   I remember it, he left us at a place where the water
  


 6   was about 15 or 20 feet wide and a foot or so deep."
  


 7             Didn't say the specific location on that.  So
  


 8   I guess, if we knew where the Five Points Corral was,
  


 9   we would have a little better idea where they started.
  


10             As I mentioned when I gave the presentation,
  


11   there was someone else who prepared the report
  


12   previously, Mona McCaskey, I think her name was, and
  


13   she suggested that they started at the Gila confluence,
  


14   which is what I mentioned.  But the description
  


15   describes dry reaches until they reached the Gila
  


16   confluence, so -- but I'm not sure how to jibe those
  


17   two facts.
  


18       Q.    So if we do have any facts relative to the
  


19   Salt River, what they are is they called the boat Pride
  


20   of the Salt River, and then after shoving off, the
  


21   river went dry on them, right?
  


22       A.    Yes.
  


23       Q.    And "After riding for half a mile," it says,
  


24   "we were confronted with nothing but very dry -- in
  


25   fact dusty -- sand," right?
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 1       A.    Yes.
  


 2       Q.    And you called this a success for Segment 6,
  


 3   right?
  


 4       A.    Boat --  Let's see.  Let's double-check that.
  


 5       Q.    Sure.
  


 6       A.    Yes, I did.
  


 7       Q.    There was not any legend, by the way, given
  


 8   in your PowerPoint presentation for why there is an
  


 9   asterisk by some of the Yes designations and Segment
  


10   designations.  Was there a reason for those?  Also by
  


11   one of the Nos.
  


12             Like, for example, on the Sykes, you have
  


13   this listed as a success on Slide 205, but there's an
  


14   asterisk by the Yes.  What does that mean?
  


15       A.    I can think of --  As I recall, I put those
  


16   on there to reflect some uncertainty about the account.
  


17       Q.    Well, if there was uncertainty about the
  


18   account, I mean, you would probably call that an
  


19   unknown, wouldn't you?
  


20       A.    If I felt that it was unknown, I would have.
  


21       Q.    I'm trying to figure out the difference now
  


22   between unknown and uncertain.
  


23             All right.  Slide 178 is the Hudson River
  


24   Reservoir & Irrigation Company.  This account is from
  


25   the State Land Department's Number 60.  In this
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 1   particular account, one of the boats overturned and the
  


 2   occupants were thrown in the water, correct?
  


 3       A.    Yeah, that's correct.
  


 4       Q.    Two of the ribs were found to be smashed on
  


 5   the boat.  Does that sound accurate?
  


 6       A.    Yes.
  


 7       Q.    And the boat was rendered nearly
  


 8   unserviceable, right?
  


 9       A.    Yes.
  


10       Q.    And you called this a success for Segment 4?
  


11       A.    Yeah.
  


12       Q.    Okay.  Slide 179, again, at your PowerPoint
  


13   presentation, this is another substantially
  


14   after-the-fact account, right?
  


15       A.    Yes, it is.
  


16       Q.    And this account relates that two prior
  


17   expeditions ended in, quote, death and disaster, right?
  


18       A.    Not from boating, no.  But my understanding
  


19   is, when they got to Mexico, they ran into trouble with
  


20   the indigenous people and were killed.
  


21       Q.    Now, in the account of this -- these
  


22   gentlemen were from going from Bisbee to Guaymas, was
  


23   it?
  


24       A.    I believe it said Phoenix to Yuma by boat.
  


25   They were going to someplace in Mexico.  To tell you
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 1   the truth, once they got out of Arizona, I didn't find
  


 2   that information relevant to boating, so I'm not really
  


 3   up to speed on it.  If you would like, I can try to
  


 4   pull up the article and try to read it again, if you
  


 5   like.
  


 6       Q.    The mention of the Salt River in this says
  


 7   the lieutenant and two companions left Phoenix going
  


 8   down the Salt River by boat to Yuma, correct?
  


 9       A.    That's correct.
  


10       Q.    And, again, with the other Segment 6
  


11   accounts, it doesn't say where they left on the Salt
  


12   River, does it?
  


13       A.    Says they left Phoenix.
  


14       Q.    Doesn't say where on the Salt River they
  


15   left, does it?
  


16       A.    I would answer that they left Phoenix, which
  


17   is located on the Salt River, and I would say there.
  


18   But as to the exact coordinates, no, it does not
  


19   include the exact coordinates.
  


20       Q.    A significant amount of this trip was over
  


21   land and not on water, right?
  


22       A.    A significant part of their trip, after they
  


23   left Yuma, or after they --  How they got down from
  


24   Yuma, I don't know.  Once you got down onto the Gulf of
  


25   California, it's hard to try to go inland.  You would
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 1   not get a boat down there.  But, again, my testimony
  


 2   today is on the Salt River.
  


 3       Q.    Adams and Evans -- and this is Slide 180 of
  


 4   your presentation -- and as with the others, doesn't
  


 5   say where they left from on the Salt River, does it?
  


 6       A.    It says they left from Phoenix.
  


 7                  COMMISSIONER ALLEN:  Phoenix?
  


 8   BY MR. MURPHY:
  


 9       Q.    Slide 181 is another log-floating account?
  


10       A.    Actually, didn't float the log.  It's a
  


11   non-log-floating account.
  


12       Q.    Was this -- was this reported in The Salt
  


13   Lake Herald in Salt Lake City?
  


14       A.    Yes.
  


15       Q.    Was it reported in any local newspapers?  I
  


16   should say any Arizona newspapers.
  


17       A.    None, that we found.
  


18       Q.    This was an unsuccessful account?
  


19       A.    It was a nonstarter.  I don't think I listed
  


20   this in my table, and I think I explained why when I
  


21   gave my presentation.  I can repeat that, if you'd
  


22   like.
  


23       Q.    It's not enough information.
  


24       A.    There's plenty of information.  They said
  


25   they didn't float the lumber because they were worried
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 1   about damaging the Arizona Dam.  The only reason I
  


 2   mention -- like I say --  Well, I'll just go through
  


 3   it.  The only reason we put this in there is because in
  


 4   the original report, we talk about somebody's
  


 5   recollection of floating logs from Fort McDowell down
  


 6   to Phoenix.  And it just kind of closes the loop on
  


 7   that so hopefully I didn't get questions about that.
  


 8       Q.    Slide 182, this is the Shively account.  And
  


 9   I think the March 24th article says that Phoenix has a
  


10   real shipyard, correct?
  


11       A.    Yes.
  


12       Q.    Do we know how many ships were built in this
  


13   shipyard?
  


14       A.    We do not.
  


15       Q.    I'm putting up on the screen -- this is the
  


16   State's 201, and it's an article from the Arizona
  


17   Republican, March 29, 1905.  And this article reads, "A
  


18   few days ago The Republican announced the launching of
  


19   a strange and mysterious craft from the Phoenix
  


20   Shipbuilding yards.  Since then this paper has been in
  


21   communication with its marine reporters at lower river
  


22   ports with regard to the progress of the vessel.  The
  


23   following report was received yesterday from the
  


24   correspondent at Arlington:  'The suspicious looking
  


25   vessel launched from the Phoenix shipyards on the
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 1   23rd'" -- looks like institute, i-n-s-t -- "bearing
  


 2   Captain Schreiver and crew was sighted off the
  


 3   Arlington coast about 1 p.m. on Mar- -- 1 p.m.,
  


 4   March 24.  The captain reported having encountered
  


 5   rough water and for a time the boat was semi-submarine.
  


 6   As a precaution against more billows side boards were
  


 7   put on her somewhere along the Buckeye coast.  She was
  


 8   last reported near the Wolfley dam.'"  [Quoted as
  


 9   read.]
  


10             I want to know how this account passed the
  


11   tongue-in-cheek test for inclusion in your report.
  


12       A.    Boy, I do believe it was -- there's a lot of
  


13   tongue in cheek here.  I interpreted it as they were
  


14   having some fun.  They apparently knew the guy, and
  


15   they were having a good laugh about his trip down the
  


16   river.  But I did not interpret it as a made-up story
  


17   that, "Let's just write a fictional account of this
  


18   little guy who builds boats and moves on downstream."
  


19   So I think there's some fun in there.  I think there's
  


20   some truth in there.
  


21       Q.    How do you separate the fun from the truth?
  


22       A.    Well, clearly, there's statements that are
  


23   just obviously jokes, making fun, calling it
  


24   semisubmarine, then calling him a captain and the
  


25   Buckeye coast.  Those are just kind of fun statements.
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 1   It just seems like a fun, newsy sort of article.
  


 2       Q.    The date on this, it looks like March 29,
  


 3   1905.  How do we know it's not a buildup to a really
  


 4   good April Fools' joke?  We don't, do we?
  


 5       A.    I guess all March newspaper articles are
  


 6   buildups to April Fools' jokes then or should be
  


 7   suspected of such.  But if that's the case, okay,
  


 8   scratch this report if you want.
  


 9       Q.    Slide 183 is the account of hauling freight
  


10   to Roosevelt.  I think the news account says that the
  


11   hauling the -- hauling up the river in the boat was,
  


12   quote, of but little comfort to the traveler and
  


13   expensive.
  


14             That's the line underneath the line you have
  


15   in your box.  Is that correct?
  


16       A.    Yeah.  I believe I mentioned that yesterday
  


17   in my presentation.
  


18       Q.    And if you're using a boat for commerce,
  


19   expense is a consideration, right?
  


20       A.    Yes.
  


21       Q.    Now, the sentence above the sentence -- or,
  


22   above the part that you cut off of your slide states
  


23   that, quote, recent rains have put the Salt River in
  


24   the raging torrent class, right?
  


25       A.    Yes.  I think I explained that as well in my
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 1   presentation.
  


 2       Q.    It says, ". . . although the water --
  


 3   although at this time the water is receding."  [Quoted
  


 4   as read.]
  


 5             Why did this account pass the "no accounts of
  


 6   flooding" test for inclusion?
  


 7       A.    Well, one, it's saying that the extreme
  


 8   flooding has passed.  This is above-average flow.  I
  


 9   think I mentioned that as well when I made my
  


10   presentation.  And this is an account of people using
  


11   boats to go upstream, to carry material up to the dams.
  


12   Clearly, it was above-average flow.  As I mentioned,
  


13   the way I described it, does it reach the flood level?
  


14   I don't think so.
  


15             And I also thought it was interesting in
  


16   that -- given what some folks have thought floods are
  


17   like, I thought it was interesting that they chose to
  


18   boat in the upstream direction during a flood.  So it
  


19   was definitely worth considering.  I felt like it was
  


20   information that the Commissioners should hear about.
  


21   We've had other discussions in the past about whether
  


22   boats were used to bring materials to Roosevelt, and lo
  


23   and behold, there were boats there that, when the road
  


24   washed out, somebody said, "We could use boats."  I
  


25   thought that was an interesting piece of history.
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 1       Q.    Slide 186, this was the flatboat
  


 2   advertisement.  This was simply an ad in the newspaper.
  


 3   I think --  Well, we'll mention this in a moment.  This
  


 4   was an ad in the newspaper just seeking individuals for
  


 5   a hunting boat trip, right?
  


 6       A.    Yes.
  


 7       Q.    Why do you even include this as an account of
  


 8   boating on the Salt River when it is just an
  


 9   advertisement for a potential trip?
  


10       A.    You know, I understood these hearings to be
  


11   about navigability, and it seems like people using
  


12   boats would be relevant to that discussion, so that's
  


13   pretty much why I put it in.
  


14             When I presented the information, I did not
  


15   present it as either a success or knowing whether they
  


16   actually launched.  Just here was a piece in the
  


17   newspaper that somebody said, "We're going hunting and
  


18   we're taking a boat, and we're going down to Yuma from
  


19   Phoenix."  I thought that would be interesting.
  


20       Q.    That was an unusually high flow time period,
  


21   too, wasn't it?
  


22       A.    Let's take a look.  I know in 1905 -- there
  


23   were periods of 1905 that were flow -- flowing high.
  


24   But no, it wasn't unusually high at all, actually.  It
  


25   was perhaps a bit higher than average for May.  Verde
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 1   McDowell was flowing at 440 at that time on May 23rd.
  


 2   Under 700 for the entire month.  The Salt River
  


 3   McDowell was at 3162 on the 23rd and was falling.  So
  


 4   it was not insignificant flow, but certainly not out of
  


 5   the range of normal.
  


 6       Q.    Slide -- let's see -- 190.  Louis Selly, boat
  


 7   builder.  This was a small newspaper article in the
  


 8   Republican, which simply said that Mr. Selly was
  


 9   building boats for various individuals, correct?
  


10       A.    Yep.
  


11       Q.    And didn't say what kind of boats, did it?
  


12       A.    It did not.
  


13       Q.    Didn't say where he was building them, did
  


14   it?
  


15       A.    Hold on a second.
  


16             Thank you for putting that up.  I was looking
  


17   that up.
  


18             No, it does not.
  


19       Q.    For all we know, this could be referring to
  


20   model boats, right?
  


21       A.    I didn't take it that way.
  


22       Q.    You called this a success for historical
  


23   boating on Segment 6, right?
  


24       A.    I don't think I did.
  


25       Q.    Actually no, I think you called it unknown.
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 1   I apologize.
  


 2       A.    Yeah, I think I called it unknown.
  


 3       Q.    There's actual -- there's no actual
  


 4   boat-in-the-water component to this story, is there?
  


 5       A.    I suppose it's possible that he was building
  


 6   boats for people to put on their lawns, but usually you
  


 7   put them in the water.  We don't know where they put
  


 8   them in the water or if they put them in the water.
  


 9   So, I guess, in that sense, no.
  


10       Q.    Next account is Slide 191, Thorpe and
  


11   Crawford.  This was a trip from Roosevelt to Mesa by
  


12   way of Mesa Canal, right?
  


13       A.    I know they got to Granite Reef Dam.  I don't
  


14   think they got off at Granite Reef Dam.  It was a
  


15   different one.  I think they got off at the Mesa Canal.
  


16       Q.    One reason these gentlemen did this trip was
  


17   to, quote, enjoy the sensations of going over a route
  


18   that is seldom frequented, right?
  


19       A.    That's what it says.
  


20       Q.    And also, quote, attempting a feat which has
  


21   never been accomplished?
  


22       A.    Which is not correct.
  


23       Q.    So these gentlemen considered themselves to
  


24   be explorers or adventurers, right?
  


25       A.    I would call them travelers.  But I don't
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 1   think they were --  I really don't know.  I don't see
  


 2   the word "explorers" and "adventurers."  Maybe it's in
  


 3   there, but I don't recall that.
  


 4       Q.    Now, despite placing three bottoms in the
  


 5   boat, the boat, they said, was in dilapidated condition
  


 6   at the end of the journey, right?
  


 7       A.    Yes.
  


 8       Q.    And that one of the bottoms had been worn
  


 9   through by constant friction with the boulders and the
  


10   sands found in shallow waters, correct?
  


11       A.    Do they say worn through or nearly worn
  


12   through?
  


13       Q.    Well, I've got it on the screen behind you.
  


14       A.    Says one of those had worn through, yes.
  


15       Q.    The last sentence of this paragraph -- and
  


16   this is from the source you cite, the Arizona
  


17   Republican June 28, 1910 -- "Many times the men were
  


18   compelled to lift their craft from the water and carry
  


19   it over obstacles and at other times they had to haul
  


20   it along the stands."
  


21             They're referring to portages, right?
  


22       A.    Lift their craft from the water and carry it
  


23   over obstacles?  Yeah, that would be portage.
  


24       Q.    And apparently, the -- I don't know exactly
  


25   what they were carrying, but they determined that the
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 1   weight of a dog they had with them would be too much
  


 2   for their boat, right?
  


 3       A.    Yeah.  That's what it says there.
  


 4       Q.    What do you interpret when they said that
  


 5   they had to haul the -- haul the boat along, quote, the
  


 6   stands, to mean?  That's the last sentence of the first
  


 7   paragraph.
  


 8       A.    Yeah, I'm not sure what the phrase "the
  


 9   stands" means.
  


10       Q.    Now, you called this a success, I think, for
  


11   Segments 3 to 6, right?
  


12       A.    I did -- 4 to 6, sorry.
  


13       Q.    I think your chart I have says 3 to 6.  Would
  


14   that be a typo or a misprint?
  


15       A.    Yeah.  On Slide 191, it says 4 to 6.
  


16       Q.    Okay.  Ensign and Scott, this is Slide 192 of
  


17   your presentation.  One sentence in that article says,
  


18   "The cone in which the trip was made was built
  


19   expressly for that purpose . . . ."  Do you think
  


20   that's a typo?
  


21       A.    Can you show me the sentence?  I didn't hear
  


22   the word you said.  You said something was built.  I
  


23   thought you said "coat."  And I don't know what that
  


24   would mean.
  


25       Q.    No.  The second paragraph says, "The cone in
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 1   which the trip was made was built expressly for that
  


 2   purpose . . . ."
  


 3       A.    Cone?  I would think they mean the canoe.
  


 4       Q.    And the article indicated that there were a
  


 5   couple of times where they had upset the canoe,
  


 6   correct?
  


 7       A.    Yeah.
  


 8       Q.    There was also a sentence in there that said,
  


 9   "There are some rapids that they dared not attempt to
  


10   run."
  


11       A.    Yeah.
  


12       Q.    What do you assume they did for those rapids?
  


13       A.    They probably lined their boat.  They may
  


14   have carried it.
  


15       Q.    What were you attempting to illustrate in
  


16   Slides 198 and 199 with regard to swimming and fishing?
  


17       A.    As I said, when I made these presentations,
  


18   these are photographs that are somewhat after statehood
  


19   and just showing there are times of the year when there
  


20   was water enough in the river that people could dive in
  


21   and swim around and get up over their waist in some
  


22   places.  Nothing more than that.
  


23       Q.    You can swim though pretty much anywhere the
  


24   water pools, right?
  


25       A.    Yeah.
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 1       Q.    So Slides 204, 205, 206, and 207 and 208 are
  


 2   the summary of the historical accounts, many of which
  


 3   we just discussed this morning and yesterday, correct?
  


 4       A.    Correct.
  


 5       Q.    So Slide 208 says that there were 28 trips,
  


 6   one failure, four insufficient information, correct?
  


 7       A.    That's what it says, yes.
  


 8       Q.    And these were 28 trips over all six
  


 9   segments, right?
  


10       A.    Yes --  Well, no.  Over . . .
  


11       Q.    All five segments?
  


12       A.    Well, let's see.  I would say that we have an
  


13   account of a failure from possibly Segment 1 --
  


14   actually, it's upstream of that, but that may be
  


15   Segment 1.  So that would be Segment 1.  Segment 2, I
  


16   don't know that we have any historical accounts from
  


17   Segment 2.  So that would be 3, 4, 5, 6, and 1,
  


18   potentially.
  


19       Q.    And, again, your criteria for success on
  


20   these trips is, quote, if the boat and boater made it
  


21   downstream, right?
  


22       A.    Yes.
  


23       Q.    And that criteria doesn't give any
  


24   consideration for the time it took, does it?
  


25       A.    For the accounts that I'm thinking about, I'm
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 1   not aware of any one where the time was undue, so I
  


 2   would have given account to the time, potentially, but
  


 3   it wasn't a factor in these cases.
  


 4       Q.    Your criteria gives no consideration for
  


 5   difficulty either.  I mean, as long as they made it,
  


 6   that's a success?
  


 7       A.    Well, if you think difficulty is not an
  


 8   issue, then you were not paying attention to my
  


 9   presentation.
  


10       Q.    That's not my question.
  


11       A.    Well, it is your question.  So you said it
  


12   was not a factor, and I'm saying difficulty is
  


13   definitely a factor in the accounts, so clearly, I
  


14   would be looking for difficulty.  I didn't read
  


15   anything in these accounts where there was undue
  


16   difficulty.  I would say the kinds of difficulties that
  


17   they experienced, I would say, are normal to boating.
  


18       Q.    Your definition of success, which is if boat
  


19   and boater made it downstream, gives no consideration,
  


20   either, for damage to the craft as long as they made
  


21   it, right?
  


22       A.    No.  If the boat didn't make it downstream,
  


23   that would, presumably, be damage to the boat, so it
  


24   explicitly considers damage to the boat.
  


25       Q.    Let me try to ask the question again.  Please
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 1   listen.
  


 2             I said that your criteria for success, which
  


 3   is if boat and boater made it downstream, gives no
  


 4   consideration for damage to the craft if they made it.
  


 5       A.    If they made it.  If they -- "they" I took to
  


 6   be the people, and they --  By "they," you mean the
  


 7   boat as part of "they"?  So yeah, if the boat made it
  


 8   down --  No, I still wouldn't say that.  So, again, if
  


 9   the boat -- if the boat came down -- you know, it made
  


10   it, but it made it in 70 pieces, no, I would not have
  


11   considered that a success.  I would say generally
  


12   intact, sure.  Then yes.  But if you're saying damage
  


13   means I wore through the bottom one of my three -- one
  


14   of the three bottoms that I put on it, or I broke a rib
  


15   in my boat -- the boat's rib, not my own rib -- you
  


16   know, such things happen in boating trips.  It's normal
  


17   to the experience of boating.
  


18       Q.    Would factors like time, difficulty, and
  


19   damage to a boat be considerations for a commercial
  


20   enterprise?
  


21       A.    If I had a commercial enterprise, yes, those
  


22   factors -- those would be factors in my decision, sure.
  


23       Q.    Under your definition of success -- and we
  


24   can go back and look at one of your charts here.  So in
  


25   your column for Success -- and I'm looking at Slide
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 1   205.  In some of these accounts, the individuals did
  


 2   not boat the entire length of the segment, right?
  


 3       A.    Yes.
  


 4       Q.    For example, on the account of the flatboat
  


 5   that was transporting the wheat, only went a couple of
  


 6   miles on a 40-mile segment of the river, right?
  


 7       A.    It was 3 and a half.  Yeah.  True.
  


 8       Q.    Have you sat down to compute the percentages
  


 9   of each segment that have been navigated?
  


10       A.    No.
  


11       Q.    And likely would be impossible to do so from
  


12   these newspaper descriptions, right?
  


13       A.    No, you could.  You would be subject to
  


14   making some assumptions about where exactly they
  


15   started.  So depending on how many decimal points'
  


16   precision you wanted or significant figures for
  


17   precision, you could make a computation for it.
  


18       Q.    And, again, with regard to the chart that
  


19   you've put together, then, in your -- your definition
  


20   of success in boating a particular segment doesn't take
  


21   into account the entire length of the segment, only the
  


22   portion that either was boated or intended to be
  


23   boated, right?
  


24       A.    My definition of success would be --  I'm
  


25   struggling to understand what you mean here.  So if,
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 1   for instance, the first account where they went from
  


 2   Hayden's Ferry down to the entrance to the Swilling
  


 3   Canal to Hellings Mill, I would say it was a success
  


 4   over that reach.  I don't think I ever said, or tried
  


 5   to imply, that that trip was successful for some part
  


 6   of the river that they didn't travel on.
  


 7       Q.    So if I'm looking at your chart, then, and it
  


 8   says "Success, Yes, Segment 6," I shouldn't interpret
  


 9   that as being success for the entirety of that segment,
  


10   but just for whatever reach was described?
  


11       A.    Absolutely.
  


12       Q.    How do you factor failure into the overall
  


13   picture of navigability of a river?  I mean, if there
  


14   are 25 accounts and 5 are failures, how does that
  


15   factor in?
  


16       A.    I guess it would depend on the nature of the
  


17   failures as well as the nature of the successes.  So --
  


18   and it depends on what's your definition of failure.
  


19   So if we're saying that in five accounts, the boaters
  


20   and the boats didn't make it on downstream, I would
  


21   look at what happened.  Were they boating in unusual
  


22   drought conditions?  Were they boating in an
  


23   unusually -- flood condition?  Were they inebriated?
  


24   Did they decide to build a boat out of straw?  You
  


25   know, just have a bad boat?  I would look at those kind
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 1   of things and factor that in as well as the successes
  


 2   and compare it to, okay, these folks failed.  What were
  


 3   they doing specifically?  And compare that to were
  


 4   there similar accounts of similar boats, at similar
  


 5   times of the year or in the same year or something like
  


 6   that, and judge those.  And that's, in fact, what I've
  


 7   done, so . . .  There are many, many factors that you
  


 8   want to look at, and you get as much information as you
  


 9   can about the accounts.
  


10       Q.    And I think success or failure is one of
  


11   those factors you want to look at, though, right?
  


12       A.    Oh, yeah.
  


13       Q.    Now, the date range for the trips that you
  


14   have listed in your historical account is 1873 to 1919,
  


15   correct?
  


16       A.    I'm sorry.  My computer started to reboot on
  


17   me.  Can you say that again?
  


18       Q.    Sure.
  


19             The date range for the historical accounts
  


20   that you looked at was 1873 to 1919?
  


21       A.    That sounds right, yeah.
  


22       Q.    So that's a period of 46 years, right?
  


23       A.    Yes.  I'll trust your math on that.
  


24       Q.    So if we have 22 trips over 46 years, that's
  


25   one trip every year and a half, right?
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 1       A.    That we know of, yes.
  


 2       Q.    And a number of the trips that we've
  


 3   discussed could be characterized as exploratory, right?
  


 4       A.    Seems like the Burch expedition was described
  


 5   as a first descent.  And, I guess, they were kind of
  


 6   exploratory in the sense that they were trying to
  


 7   determine if something could be done.  I guess Hayden's
  


 8   trip was, but I don't think that's in the part of the
  


 9   river that I'm interested in.  That was exploratory in
  


10   the same sense, but exploratory, to me, means Lewis and
  


11   Clark heading out to territories unknown.  I'm not sure
  


12   any of those really hit that kind of characterization
  


13   of exploratory.
  


14       Q.    A number of these trips could be described as
  


15   adventure trips, correct?
  


16       A.    Well, at least one of them they were
  


17   described as adventurers.  Maybe every river trip or
  


18   ocean trip, for that matter -- every time you're on a
  


19   body of water, somebody might call it an adventure.
  


20       Q.    Did any of the commercial uses mentioned in
  


21   any of these accounts ever come to fruition, meaning we
  


22   had accounts of, you know, individuals who wanted to
  


23   use the river for logs or to put up a sawmill or to,
  


24   you know -- to do whatever, did any of these commercial
  


25   uses ever come to fruition?
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 1       A.    Yes.
  


 2       Q.    Which one?
  


 3       A.    Well, logs were floated down the river to the
  


 4   dam.
  


 5       Q.    How many times?
  


 6       A.    We know a raft of lumber.  We have one
  


 7   account where a raft of lumber was coming down.
  


 8       Q.    Would you --  Let me further refine this.
  


 9       A.    I wasn't finished with my answer.  Can I
  


10   finish my answer?
  


11       Q.    Let me refine the question.  When I say "come
  


12   to fruition," I mean turn into some sort of regular
  


13   form of commerce.  Any of these -- any of these
  


14   commercial uses ever turn into a regular form of
  


15   commerce?
  


16       A.    In the accounts that we have, no.
  


17       Q.    Just so I understand it, then, out of 28
  


18   accounts, not a single one of the commercial uses, if
  


19   any, mentioned in those accounts ever turned into a
  


20   regular form of commerce on the Salt River?
  


21       A.    Understanding that the record is limited and
  


22   there were other constraints put on the river, so
  


23   Mr. Burch concluded that, oh, yeah, this log -- this
  


24   river is fine for floating logs.  Again, he did that in
  


25   June, which is the low flow month of the year.  But
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 1   then there were quite a few dams across the river and
  


 2   eventually Roosevelt Dam, and -- which would the
  


 3   prevent the floating of logs.  So he may have had a
  


 4   good idea and it may have been capable in its ordinary
  


 5   and natural condition; however, humans modified it to
  


 6   prevent it.
  


 7             But to your point, no, we don't have a record
  


 8   of a log-floating business.  We do have a record of the
  


 9   fruition of the Hudson River group that was using boats
  


10   for survey, so that was a business.  And whether they
  


11   took their boats off and did other things, other
  


12   places, we don't know.  Seemed like that was kind of a
  


13   one-and-done, once they had done it, there was no need
  


14   to do it again sort of enterprise.
  


15       Q.    For the 28 accounts that you mentioned on the
  


16   Salt River, for any of the commerce mentioned in those
  


17   accounts, did any of the commerce mentioned in those
  


18   accounts turn into a regular commercial enterprise on
  


19   the Salt River?
  


20       A.    I think we just had that question.
  


21       Q.    I think I did.  I just don't think I heard an
  


22   answer.
  


23       A.    I gave you an answer.  I'll stick with the
  


24   answer I gave you.
  


25                  CHAIRMAN NOBLE:  What is that,
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 1   Mr. Fuller, the answer that you gave him?
  


 2                  THE WITNESS:  I said that we have no
  


 3   evidence of that.
  


 4                  CHAIRMAN NOBLE:  Okay.  Thank you.
  


 5                  THE WITNESS:  And I continued on to
  


 6   explain some of the reasons why.
  


 7                  CHAIRMAN NOBLE:  We're going to take a
  


 8   break right now.  10 minutes.  10 minutes after 10:00.
  


 9             (A recess was taken from 9:59 a.m. to
  


10   10:11 a.m.)
  


11                  CHAIRMAN NOBLE:  Mr. Murphy, are you
  


12   ready?
  


13                  MR. MURPHY:  Yes, sir.
  


14                  CHAIRMAN NOBLE:  Mr. Murphy.
  


15                  THE WITNESS:  I would like to --  You
  


16   asked me a question before the break, and I would like
  


17   to amend my answer.  You said a sustained commerce.
  


18   And sustained commerce --  I didn't get asked about the
  


19   Day brothers account, so I forgot.  So we knew there
  


20   were multiple instances of the Day brothers having a
  


21   trapping business.  And then we have a Gerard Fogel, I
  


22   believe the name was, who also continued in that
  


23   business that used the river regularly.
  


24                  CHAIRMAN NOBLE:  Okay.  Just so the
  


25   record is clear, you said you had an answer to the
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 1   question that Mr. Murphy asked, and I asked you what
  


 2   that answer was.  So what you were doing was explaining
  


 3   your answer to Mr. Murphy's question?
  


 4                  THE WITNESS:  Sure.
  


 5                  CHAIRMAN NOBLE:  Thank you.
  


 6   BY MR. MURPHY:
  


 7       Q.    Before we shift gears here and talk a little
  


 8   bit about rating curves and hydrology, is the boating
  


 9   PowerPoint presentation that you submitted for this
  


10   proceeding on the Salt River the same one that you
  


11   presented in the Gila River proceedings?
  


12       A.    I believe it is, yeah.
  


13       Q.    And so any of the questions and answers about
  


14   the slides in the Gila River on your boating
  


15   presentation -- was there anything in those questions
  


16   and answers, at least that you recall today, that you
  


17   would change your answer to?
  


18       A.    As I sit here today, I don't recall a single
  


19   specific question or answer, so . . .
  


20       Q.    Okay.  Did you ever -- did you review your
  


21   testimony in the Gila proceeding?
  


22       A.    No.
  


23       Q.    Slide 232 talks about rating curves, and I
  


24   know we've asked these questions before, but we do have
  


25   to make a new record on each one of these rivers.
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 1             So just describe for me generally what's a
  


 2   rating curve.
  


 3       A.    Rating curve is a chart that relates
  


 4   discharge -- actually, could be any number of things.
  


 5   The ones we've been discussing relate to discharge,
  


 6   primarily to depth.
  


 7       Q.    I think what you said when you were
  


 8   discussing this earlier this week was that actual
  


 9   conditions of a river may vary depending on where you
  


10   are in the segment.
  


11       A.    Yes.
  


12       Q.    Did you also say that it sometimes is hard to
  


13   arrive at a consistent depth?
  


14       A.    I don't recall saying that specifically.
  


15       Q.    And I think this was also the point at which
  


16   you referred to the testimony, I think, from
  


17   Mr. Williams and Mr. Mickel, the fact that they didn't
  


18   seem too concerned about depth.  Do you remember that?
  


19       A.    No, actually, I don't.  I certainly remember
  


20   Mr. Mickel and Mr. Williams.
  


21       Q.    I mean, if I were -- if my notes are correct,
  


22   I think that what you said was, you know, the best way
  


23   to figure out if, you know, the depth is sufficient is
  


24   to stick the boat in the river.
  


25       A.    Yes, I do remember saying that.
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 1                  COMMISSIONER ALLEN:  Stick the paddle in
  


 2   the river.
  


 3   BY MR. MURPHY:
  


 4       Q.    And after you stick the boat in the river,
  


 5   it's got to be able to move, right?
  


 6       A.    Needs to be able to float, yes.
  


 7       Q.    And if you're navigating the river, it's got
  


 8   to be able to move, right?
  


 9       A.    Yes.
  


10       Q.    So I'm looking at Slide 233 of your
  


11   presentation.  And this is labeled "Typical Channel
  


12   Sections, Segments 1 through 4."  Are you with me
  


13   there?
  


14       A.    Yes.
  


15       Q.    Are these cross sections from the Salt River?
  


16       A.    Yes.
  


17       Q.    And do you know -- it says, "Segments 1
  


18   through 4."  Can you identify more specifically where
  


19   they're located on the river?
  


20       A.    These are taken to be representative of the
  


21   river.  They were not surveyed cross sections at a
  


22   specific point.  They were taken from places that we
  


23   observed.
  


24       Q.    Why do these typical channel sections not
  


25   look like the channel sections that appear on page --
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 1   it's your 2003 report, Exhibit 030, page 7-24?  Why
  


 2   don't they look like these?
  


 3       A.    Those are from Segments -- Segment 6.
  


 4       Q.    Were there parts of Segments 1 through 4 in
  


 5   the cross section that had multiple channels that you
  


 6   cut off?
  


 7       A.    No.
  


 8       Q.    Were there parts in Segments 1 through 4 that
  


 9   had multiple channels?
  


10       A.    Yes.
  


11       Q.    Why didn't you put one of those in there?
  


12       A.    They're a minor part of the reach lines.
  


13       Q.    What data do you use to plot these cross
  


14   sections?
  


15       A.    Distance and elevation.
  


16       Q.    Slide 235, this is a rating curve for typical
  


17   channel sections on Segments 5 and 6, right?
  


18       A.    Yes.
  


19       Q.    This one is labeled "Cross Section 3," right?
  


20       A.    Yes.
  


21       Q.    Now, your Cross Section 2, if I put it up
  


22   here, has lower depths than Cross Section 3, right?
  


23       A.    Did you say you were gonna put it up there?
  


24       Q.    I didn't, but I can.
  


25             There's Cross Section 2 for you.
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 1                  MR. SLADE:  What page are you on?
  


 2                  MR. MURPHY:  198 of the PDF of Exhibit
  


 3   030.
  


 4                  MR. SLADE:  Do you have a page number at
  


 5   the bottom?
  


 6                  MR. MURPHY:  No.
  


 7                  THE WITNESS:  This is the Lower Salt
  


 8   report that you're looking at?
  


 9   BY MR. MURPHY:
  


10       Q.    Yeah.
  


11       A.    What page number did you say that was?
  


12       Q.    I don't see one.  I think it may be D- --
  


13   actually, it may be D-4 to the side.
  


14                  CHAIRMAN NOBLE:  Mr. Murphy, it might be
  


15   helpful at this point if you would move the microphone
  


16   closer to your face.
  


17                  MR. MURPHY:  I could have sworn the door
  


18   was open behind me, but it is not.
  


19                  MR. SLADE:  Mr. Chairman, I think my
  


20   dentist is out in the hallway.
  


21                  THE WITNESS:  Let's take an example
  


22   here.  So we're looking at depth.  Let's see.  The
  


23   median flow is in the vicinity of 1,200.  And you're
  


24   looking at a depth of 3 point -- oh, 2, let's call it,
  


25   at Cross Section 2.  If you'll page down to Cross
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 1   Section 3, we'll compare that estimate of 3.2 at 1,200
  


 2   and see what we get.
  


 3                  1,200 is 4.1.  So yes, you're correct;
  


 4   it is lower.
  


 5   BY MR. MURPHY:
  


 6       Q.    If we go to Cross Section 4, that's also
  


 7   lower than 3, right?  It's way lower.
  


 8       A.    It's 2.4 there.
  


 9       Q.    Now, in all, you have six cross sections that
  


10   you -- that you put together for -- is this Segments 5
  


11   and 6?
  


12       A.    No.  Let's see.  This would be all in 6.  It
  


13   starts at Granite Reef.
  


14       Q.    So since the cross sections are all in 6,
  


15   you're assuming this would be the same for 5?
  


16       A.    Yes.
  


17       Q.    You picked the one with the best depths for
  


18   your PowerPoint presentation, right?
  


19       A.    I feel like the depths were representative of
  


20   the conditions that we saw, yeah.
  


21       Q.    So just so I'm clear on this and we have a
  


22   clear record, again, I'm looking -- this is on page
  


23   7-24 of your 2003 report that's previously marked as
  


24   Exhibit 030.  So this figure shows six areas along the
  


25   Lower Salt River where you went out and took cross
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 1   sections of the river, right?
  


 2       A.    No.  These came off of a topographic map.
  


 3       Q.    Okay.  So you took six sections off a
  


 4   topographic map of the river and constructed these
  


 5   diagrams?
  


 6       A.    Yes.
  


 7       Q.    And I think you say in your report that you
  


 8   felt like the topographic map that you used represented
  


 9   channel conditions around the time of statehood.  Is
  


10   that right?
  


11       A.    Yes.
  


12       Q.    So if I'm looking in -- the Cross Section
  


13   Number 1, then, would be closer to the confluence of
  


14   the Gila, right?
  


15       A.    Yeah.
  


16       Q.    And if I look at the cross section for 1, it
  


17   appears in your cross section that there are three
  


18   separate channels in the cross section, correct?
  


19       A.    It depends on how you're defining the term
  


20   "channels."
  


21       Q.    Tell me what you see.
  


22       A.    I see complex topography.  There are, I would
  


23   say, two primary channels in that vicinity, according
  


24   to the topographic map.
  


25       Q.    What about the little notch to -- I'm
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 1   assuming the two primarily channels are the two in the
  


 2   middle, right?
  


 3       A.    Yeah, the larger ones that are more prominent
  


 4   and are deeper.
  


 5       Q.    What about the little notch just to the left
  


 6   of the Cross Section 1, which is in the upper left-hand
  


 7   corner of this diagram?
  


 8       A.    I would consider that -- as a professional
  


 9   geomorphologist who's looked at a lot of rivers, I
  


10   would consider that to be a high flow channel.
  


11       Q.    What about the notch to the right?
  


12       A.    Can you put your pointer on which notch to
  


13   the right you're talking about?
  


14       Q.    I don't have a pointer, but after the 2 --
  


15                  MR. SLADE:  You have your mouse.
  


16                  THE WITNESS:  That?
  


17   BY MR. MURPHY:
  


18       Q.    Yeah, that's actually -- is --
  


19       A.    Is that what you're talking about?
  


20       Q.    See if I can get it there.  Let's try that.
  


21   Right where the cursor is.  That notch there, what
  


22   would you call that?  I can't even get it to stop.  Do
  


23   you see where I'm at, though?
  


24       A.    I think that's where I was just pointing when
  


25   I stood up there.
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 1       Q.    Okay.
  


 2       A.    Yeah.
  


 3       Q.    And what did you call that?
  


 4       A.    I didn't call that anything yet, but I
  


 5   would -- it looks like something that in a very large
  


 6   flood might get occupied by -- may become some sort of
  


 7   a flow path.
  


 8       Q.    What do we call a flow path that water
  


 9   occupies?  Is it a channel?
  


10       A.    Call it a high flow channel.
  


11       Q.    Okay.
  


12       A.    Be part of the floodplain, could be a flow
  


13   concentration area.  Could depend on the specifics of
  


14   the site.
  


15       Q.    These cross sections show water in some of
  


16   the channels at each cross section, right?  Are those
  


17   just lines drawn to show where water might be?
  


18       A.    Those are lines that probably correspond to
  


19   some flow rate that we put in the model.  As I sit here
  


20   today, I don't recall what that flow rate is.  It may
  


21   say something in the report.  I know we did look at
  


22   flood discharges in that reach, so they could be larger
  


23   floods.  But yes, that -- they represent the assumption
  


24   that the model uses that the water surface would be
  


25   horizontal all the way across the floodplain, and
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 1   that's where water would go at that particular flow
  


 2   rate, whatever it was.
  


 3       Q.    So if I look over at Cross Section 3, I mean,
  


 4   that's showing that there is -- there are -- looks like
  


 5   three channels all with markings showing water at
  


 6   particular flow rates, right?
  


 7       A.    Well, I count five, but there are certainly
  


 8   three in there.  And there's one that's clearly the
  


 9   primary channel.  It's deeper than the rest.  It's
  


10   where the low water would go.
  


11       Q.    When you say "primary," you just mean the
  


12   deepest one, right?
  


13       A.    The primary channel is quite often the
  


14   deepest one, yes.
  


15       Q.    Although if I look at Cross Section 5, I'm
  


16   looking at two channels, both of -- looks like
  


17   approximately the same depth, right?
  


18       A.    They're very close, yes.
  


19       Q.    And which of those would be the primary
  


20   channel?
  


21       A.    They both -- it could be the place where
  


22   there's a north and south channel.  Could be along the
  


23   splits.  And then sometimes not.  Sometimes it's the --
  


24   You really would need to look at a map, because that's
  


25   all that's going to exist here.  There's no aerial
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 1   photographs.  But to make a definitive decision, a map
  


 2   or some other source of information.  Sometimes there
  


 3   can be a side channel that's as deep as the main
  


 4   channel at one point, but the point where flow would be
  


 5   actually upstream flow into that channel may be quite a
  


 6   bit higher, so it may only spill over there at higher
  


 7   flows.
  


 8             So a cross section is a snapshot at one
  


 9   point.  As I mentioned yesterday, rivers are complex.
  


10   They don't behave in a one-dimensional way in a lot of
  


11   places.
  


12       Q.    Would it be fair to say, just from looking at
  


13   these cross sections, if you go from Segment -- or,
  


14   from Cross Section 6 downstream to Cross Section 1,
  


15   that the location of the channel is variable?
  


16       A.    No, I don't think you could draw that
  


17   conclusion from this.
  


18       Q.    How do you account, then, for the channel --
  


19   If I'm looking at Cross Section, let's say, 5, I've got
  


20   two channels over to the right, and if I'm looking at
  


21   Cross Section 1, I've got two channels closer to the
  


22   left?
  


23       A.    Cross section data would indicate that the
  


24   channel position is fixed, not variable.  Cross section
  


25   geometry varies from section to section.
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 1       Q.    Okay.  Again, where does the data that you
  


 2   used to make this diagram -- and this is Slide 235,
  


 3   which is a typical channel section rating curve --
  


 4   where does the data that you use to plot this come
  


 5   from?
  


 6       A.    It comes from the Lower Salt River report.  I
  


 7   think that was the chart you actually showed me in that
  


 8   report.
  


 9       Q.    In putting together that report, where did it
  


10   come from?
  


11       A.    Which data are you specifically interested
  


12   in?  The depth and velocity or something else?
  


13       Q.    Let's talk about the depth and velocity.
  


14       A.    I believe in that case, what I said was we
  


15   used HEC-2, which was a computer program.  Yeah, on
  


16   Slide 234, do you see the third bullet?  It says,
  


17   "HEC-2 Modeling."  HEC-2 is a computer model built by
  


18   the Corps of Engineers.  It's a hydraulic model.  You
  


19   put in flow rate, cross section data -- or, hydraulic
  


20   data, really, into that section, and it spits out
  


21   hydraulic properties, such as the water surface
  


22   elevation and things that can be interpolated from the
  


23   water surface elevation, such as the depth.
  


24       Q.    And I think we have established that even if
  


25   you -- if you look at these for --  If you look at
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 1   cross sections 1 through 6 for the Lower Salt -- and I
  


 2   think you said those were all in Segment 6 -- that
  


 3   there's quite a bit of variability, even in that
  


 4   segment, in these rating curves, right?
  


 5       A.    Quite a bit.  There is variability, yes.
  


 6       Q.    Slide 239, you talk about depth estimate
  


 7   verification.  And we're not verifying depth
  


 8   estimates -- Well, what are we verifying depth
  


 9   estimates for?  For what time period?
  


10       A.    I'm sorry.  Repeat the question.
  


11       Q.    Sure.
  


12             For what time period are we verifying depth
  


13   estimates?
  


14       A.    For the time period --  Ideally, we're
  


15   looking to have estimates in the depth in the river's
  


16   ordinary and natural condition.  The rating curves are
  


17   based on information from 1902.  We have descriptions
  


18   from both before and after that time period, as I
  


19   recall, and observations of the river.  So that would
  


20   be the time period, I guess.  I have to look back at my
  


21   notes to determine when the exact -- the first
  


22   observation of the river that indicated something about
  


23   depth would be.  Certainly on this slide, it mentions
  


24   the information we're able to glean from Ingalls'
  


25   performance of his survey.
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 1       Q.    So on this slide, you say for Segments 2, 3,
  


 2   and 5, your verification involved field visits, boating
  


 3   trips, and historical descriptions, right?
  


 4       A.    Right.  I guess, I was still thinking Segment
  


 5   6.
  


 6       Q.    Okay.
  


 7       A.    But, yeah, Segments 2, 3, and 5.  Yeah, we --
  


 8   Clearly, in Segment 6, we can go out there today and
  


 9   the river doesn't look anything like it looked like in
  


10   its ordinary and natural condition.  However, it's my
  


11   opinion that 2, 3, and 5 do, so we can go out there
  


12   today and stick a boat in the water with a paddle in
  


13   our hand, or we can walk across the river and wade it
  


14   or whatever it might be, as well as look at the
  


15   historical descriptions to try to verify those rating
  


16   curves to see:  Are they giving me reasonable results
  


17   or not?
  


18       Q.    When you say "field visits," you mean field
  


19   visits done present day, right?
  


20       A.    Yes.
  


21       Q.    And when you say "boating trips," you mean
  


22   boating trips done present day, right?
  


23       A.    Yes.
  


24       Q.    Segment 6, you mention the historical
  


25   descriptions and then the GLO survey.  Are there any
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 1   specific historical descriptions that support your
  


 2   depth estimates?
  


 3       A.    Yeah.  I would say they're all supportive of
  


 4   the kind of depths that we got.  In fact, if anything,
  


 5   I would say our depths are lower than some of the
  


 6   descriptions that we got.
  


 7       Q.    What's the largest depth in Segment 6 that
  


 8   any of the historical descriptions indicate?
  


 9       A.    Go back and page through and look at them
  


10   here.
  


11       Q.    Actually, more specifically, maybe -- I'm
  


12   looking at Slide 238, and you've got a 50 percent
  


13   median rating curve for Segment 6, showing an average
  


14   depth of 5.3 feet.  Are there any historical
  


15   descriptions which show a depth in Segment 6 of
  


16   5.3 feet?
  


17       A.    None, that I'm aware of, that were
  


18   specifically an estimate of 5.3.
  


19       Q.    Any even close?
  


20       A.    That's what I'm looking for.
  


21             Again, I don't find any right now, as I'm
  


22   scanning through here, that say 5 feet.
  


23             In terms of close, there's the Indian
  


24   Commissioner on Slide 135 where they're crossing at a
  


25   ford, and they're describing the water as being waist
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 1   deep to a tall man.  So at the ford, if it's waist deep
  


 2   to a tall man, I would say it would be not unexpected
  


 3   that it would be deeper than that other places.
  


 4       Q.    I'm not a tall guy, but I'm 5 foot 6.  So
  


 5   waist deep to a tall man -- so 5.3 -- or, 5 feet
  


 6   3 inches probably right about here.  So --
  


 7       A.    That means you're about 5" 4', sorry.
  


 8       Q.    That may be more accurate.
  


 9             So waist deep to a tall man.  How --  You
  


10   know, what's --
  


11       A.    At the ford, waist deep to a tall man would
  


12   be about 3 feet.
  


13       Q.    Okay.
  


14       A.    Fords being generally shallower than the rest
  


15   of the part of the river.
  


16       Q.    So the best you can do today, sitting here,
  


17   on getting to your 5.3 average depth is maybe about
  


18   3 feet.  Is that a good estimate?
  


19       A.    Again, that's for a ford --
  


20       Q.    Okay.
  


21       A.    -- which is the shallow part of the river.
  


22   So I would expect my number to be greater than that for
  


23   a more representative part of the river.
  


24       Q.    What do you think you should do if the data
  


25   that you compile doesn't match the historical
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 1   descriptions?  Tells you there may be something wrong
  


 2   with your data, right?
  


 3       A.    Yes.  So you need to look at the historical
  


 4   descriptions and see what time of the year, if you
  


 5   know, what they were looking at, what a general sense
  


 6   of their data would be, look at your -- check your
  


 7   calculations once again, think about the overall
  


 8   context of what kind of things were done on the river,
  


 9   yeah.
  


10             So the topographic map looks like a pretty
  


11   decent map, to me, such as it is.  I think I used
  


12   fairly conservative numbers when I put it into my
  


13   hydraulic model, knowing that that's a snapshot in one
  


14   particular point.  I don't think I'm trying to suggest
  


15   that the river is 5.3 exactly as an average depth at
  


16   1230 cfs anywhere in Segment 6.  There are, no doubt,
  


17   places, at that flow rate, it would be shallower and
  


18   some places where it would probably be deeper.  But
  


19   that's reasonably in the range.  And if I were to plus
  


20   or minus a foot at that estimate, I think that would
  


21   probably be as accurate as my sources would indicate
  


22   for that particular flow rate.
  


23       Q.    Slide 240, you showed us some pictures and
  


24   talked a little bit about gaging stations.  When flow
  


25   rates are measured on rivers, are they measured in
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 1   areas where the water is -- you call the river at some
  


 2   points "pool and riffle."  Do you measure the flow at
  


 3   the riffles or the pool?
  


 4       A.    Yes.
  


 5       Q.    So you are saying you measure it both?
  


 6       A.    Yeah.  The gage equipment -- the tower you
  


 7   see there in Slide 240 is clearly located in a pool.
  


 8   So I think we've had a lot of discussion about this.
  


 9   And I think when Halverson did stream gaging for about
  


10   150 years for the USGS -- exaggerating, he had a very
  


11   long career -- explained in great detail the difference
  


12   between the rating curve and the measurement point.
  


13   And so you have a stage that you relate to the rating
  


14   curve and you do your estimates there.
  


15             So your rating curve is not in the riffle.
  


16   It's typical above the riffle -- slightly above the
  


17   riffle at a control section.  The depth that's being --
  


18   the water surface, I guess more technically, is
  


19   typically recorded in a pool, and they try to relate
  


20   the two things to come up with a discharge.
  


21                  COMMISSIONER HORTON:  Mr. Chairman?
  


22                  CHAIRMAN NOBLE:  Okay.
  


23
  


24             EXAMINATION BY COMMISSIONER HORTON:
  


25                  COMMISSIONER HORTON:  Jon, when you go
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 1   down the river, are gages easy to find and read?
  


 2                  THE WITNESS:  Certainly they're easy to
  


 3   find.  But some of the older gages had a staff gage or
  


 4   a centrifugal, light-up, measured/metered thing on the
  


 5   outside that you could read.  Most of the modern gages
  


 6   today, the equipment -- it's either, like, in a
  


 7   pressure transducer -- and it's just buried underneath
  


 8   the water, so you don't see any of those markings.
  


 9   Some of the older ones, you can still see the markings
  


10   and get what the depth is.
  


11
  


12               CROSS-EXAMINATION (Continued)
  


13   BY MR. MURPHY:
  


14       Q.    I'll jump ahead to Slide 267.  This is your
  


15   summary of Salt River Segment 6.  You describe it as
  


16   boatable by canoes 95 percent of the time, or 350 days
  


17   a year.  And, again, we know that we don't have
  


18   historical descriptions to match that frequency, do we?
  


19       A.    By "historical descriptions," do you mean
  


20   historical accounts?
  


21       Q.    Any history to match that frequency.
  


22       A.    No, I don't think I agree with that.  I may
  


23   not understand what you mean by the words you're using,
  


24   but I would say that is consistent with historical
  


25   record, yeah.
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 1       Q.    Do we have historical records which verify
  


 2   that 95 percent of the year there were canoes on the
  


 3   Salt River?
  


 4       A.    Oh, no.
  


 5       Q.    So I think that was my question.
  


 6             Same thing with flatboats.  Do we have
  


 7   historical records to verify that greater than
  


 8   85 percent of the time there were flatboats on the
  


 9   river?
  


10       A.    Well, I believe that to be a very reasonable
  


11   estimate.  But if the question you're asking is, do we
  


12   have records that show that flatboats were out there
  


13   85 percent of the time, no, we don't have that.
  


14       Q.    These figures represent your application of
  


15   the flow data that you reviewed and compiled to modern
  


16   recreational boating standards, right?
  


17       A.    I agree with part of what you said, yes.
  


18       Q.    Which part do you not agree with?
  


19       A.    You seem to indicate that all I'm using is
  


20   modern recreational boating standards.
  


21       Q.    Well, that's what's in your report, right?
  


22       A.    No.
  


23       Q.    When you --
  


24       A.    Well, yes, I do have modern recreational
  


25   boating in there, if that's what you're asking me.
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 1   Yes, I have information about that, yes.  But it's not
  


 2   limited to that.
  


 3       Q.    Okay.  Well, what standard, then, are you
  


 4   using for "boatable" in this particular slide?
  


 5       A.    Well, in part, the depths that were indicated
  


 6   in other documents in terms of what the draw would be
  


 7   of flatboats and canoes.  I personally believe that
  


 8   canoes that were available at the time of statehood
  


 9   have no difference in draw.  The draw required by
  


10   different types of flatboats, there were some listed in
  


11   the Utah Special Masters Report that we talked about
  


12   yesterday, I think it was.  In the boating
  


13   presentation, we talked about the draws of various
  


14   different types of historical boats, including
  


15   flatboats and canoes.  So I'm using those
  


16   information -- that information, I'm sorry.
  


17       Q.    Slide 269, you talk about modern boating, and
  


18   on this one, you do include tubing as modern boating,
  


19   right?
  


20       A.    You know, I think I made it pretty clear that
  


21   I don't consider tubes boats.  And we had a chat about
  


22   that yesterday.  I think everybody knows there's a lot
  


23   of tubing going on.  I had a question from Commissioner
  


24   Horton yesterday about tubing in that segment.  So I
  


25   think my position is clear there, so . . .
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 1       Q.    Okay.  And everything that appears on Slide
  


 2   Number 269 are recreational activities, right?
  


 3       A.    Again, I think the rafting companies consider
  


 4   themselves a business.  The kayak people think they're
  


 5   a business, but they're in the business of recreation.
  


 6   They may do other things that are less recreational.  I
  


 7   don't know who else they take down the river and for
  


 8   what purposes.  I think we heard an example --  Never
  


 9   mind.  I was thinking of Mr. Mickel's testimony about
  


10   taking folks from the White Mountain Apache Tribe down
  


11   Segment 1, but, again, they were -- sounded like they
  


12   were exploring the idea of recreation in that segment,
  


13   so that's still recreational, to me.
  


14       Q.    Slide 272, you discuss modern boating on the
  


15   Salt River.  Your label at the top says "Current
  


16   Commercial Operations - Segments 2 and 3."
  


17             Would it be fair to characterize U.S. Forest
  


18   Service permitting as a government function?
  


19       A.    The U.S. Forest Service is a branch of the
  


20   Department of Agriculture which is part of our
  


21   government, yes.
  


22       Q.    Let's talk about the quotation at the bottom
  


23   of this that you inserted from the Utah Special Master.
  


24   That's from the Utah proceedings involving -- I think
  


25   it was the Green River, the San Juan River, and maybe
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 1   another river in Utah, back in the 1930s, correct?
  


 2       A.    That's my understanding, yes.
  


 3       Q.    Are you familiar at all with the navigability
  


 4   case involving the San Juan River from the
  


 5   Utah-Colorado border to Chinle Creek in 1960?
  


 6       A.    Yes.
  


 7       Q.    In that case, if I recall correctly, there
  


 8   was evidence of river runners using the river for
  


 9   recreational purposes, right?
  


10       A.    I don't specifically recall that, but if
  


11   that's the case, it certainly wouldn't surprise me.
  


12       Q.    And the judge in that case even took boat
  


13   trips on the San Juan River, didn't he?
  


14       A.    That, I do not know.
  


15       Q.    And that court found that portion of the San
  


16   Juan to be nonnavigable, correct?
  


17       A.    I don't know.  I don't know.  I've heard some
  


18   folks discuss that as what -- whether it was a court or
  


19   masters or who reviewed that decision and where that
  


20   went, I don't -- I don't know the specifics of that.
  


21   I'll let you lawyers argue about what that was about.
  


22                  MR. SLADE:  Do you have a case citation
  


23   for that, Mr. Murphy?
  


24                  MR. MURPHY:  Yeah.  It's in the record.
  


25
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 1   BY MR. MURPHY:
  


 2       Q.    That portion of the San Juan River is pretty
  


 3   heavily used today for recreational purposes, isn't it?
  


 4       A.    Actually, it's limited, so I wouldn't say
  


 5   heavily at all.  It would be heavily used, much like
  


 6   the Salt River, except that the government puts limits
  


 7   on the number of people that can go down there,
  


 8   so . . .
  


 9       Q.    Okay.  But it is used for recreational
  


10   purposes?
  


11       A.    Yes.
  


12       Q.    How did the flows in that section of the San
  


13   Juan, if you know, compare with the Salt River?  More
  


14   or less?
  


15       A.    Probably both, depending on the time of year
  


16   and the season.  Its average flow is likely higher than
  


17   the average of the Salt.
  


18       Q.    Is there any major difference between
  


19   historic boats in use as of statehood in Arizona, 1912,
  


20   and 1896?
  


21       A.    Could you repeat the question?  I'm not sure
  


22   I caught all of it.
  


23       Q.    Sure.
  


24             Any major difference in the historic boats
  


25   used in Arizona in 1912 and that would have been used
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 1   in 1896?
  


 2       A.    There's a lot there.  I can't recall, as I
  


 3   sit here today, any major differences in the types of
  


 4   boats during that time period.
  


 5       Q.    Slide 274 -- and I think maybe the
  


 6   subsequent -- you talk about some publications and
  


 7   guides about boating the Salt River, right?
  


 8       A.    Yes.
  


 9       Q.    Do you know what the earliest publication
  


10   date is for a recreational guide on any part of the
  


11   Salt River?
  


12       A.    No.
  


13       Q.    Slide 277, you talk about websites that
  


14   discuss boating the Salt River.  For a recreational
  


15   boater, websites are a good source of information that
  


16   they could not have had 100 years ago, right?
  


17       A.    I don't think too many people were looking at
  


18   the web 100 years ago, no.
  


19       Q.    And so now, recreational boaters can go on
  


20   these websites and look at flow rates for rivers around
  


21   the United States, right?
  


22       A.    There are websites you can go and look at
  


23   flow rates.  I don't think there are any of these that
  


24   you can do that, but yeah.
  


25       Q.    And these websites have reports of trips.
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 1   They can tell you about particular obstacles or areas,
  


 2   right?
  


 3       A.    Yes.
  


 4       Q.    They can tell you -- they can give you
  


 5   warnings about potential hazards on a river, correct?
  


 6       A.    They can, yep.
  


 7       Q.    I think we talked earlier, there are websites
  


 8   that can give you -- if you so desire, can give you
  


 9   estimates of snow pack in the mountains, so maybe you
  


10   know what will be in the river months down the road,
  


11   correct?
  


12       A.    I was with you when you said estimates, and I
  


13   kind of lose you when you say you could know what's
  


14   going to be in the river months down the road.  But you
  


15   can certainly make a guess or a forecast.
  


16       Q.    Would it be fair to say that these websites
  


17   have made boating more popular because there's better
  


18   access to information about rivers?
  


19       A.    I don't know if it's made it more popular.
  


20       Q.    Let's talk for a few minutes about other
  


21   commercial use.  And this is your Slide 278.  Well,
  


22   let's go from the bottom to the top.  The U.S. Forest
  


23   Service permitting in Segments 2 and 3 is for
  


24   recreational use, correct?
  


25       A.    So are we agreeing to say that Mr. Mickel's
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 1   company is a recreational company and you're lumping
  


 2   that all in recreation and rather than business?  If
  


 3   you would like to do that, then yes.  The answer is
  


 4   yes.
  


 5       Q.    The same true of the White Mountain Apache
  


 6   Tribe's permit, correct?
  


 7       A.    I would imagine Game & Fish would require a
  


 8   permit from them to go down at that time of year that
  


 9   they normally go down.  I don't think they're
  


10   recreating.  But most, I would imagine -- I don't know
  


11   this for a fact, but my guess is, based on my
  


12   experience on the river and who I've seen there at the
  


13   times I've seen them and who I've talked to, that most
  


14   of the use is certainly recreational travel down the
  


15   river, yeah.
  


16       Q.    The third bullet from the bottom, "Maricopa
  


17   County Sheriff's Office River & Lake Patrol," that's
  


18   necessitated by the presence of the recreational users,
  


19   right?
  


20       A.    Yeah, I don't know that for a fact, but I
  


21   would assume so, yeah.
  


22       Q.    And law enforcement is, you would agree, a
  


23   government function?
  


24       A.    Usually.  In this case, it is.
  


25       Q.    I think we discussed this before, but the
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 1   Game & Fish surveys, your top point bullet point, would
  


 2   either be for recreational fishing or potentially
  


 3   biological purposes.  Is that accurate?
  


 4       A.    Sure.  Yeah.  As far as I understand their
  


 5   work, yeah.
  


 6       Q.    How many of these activities bullet pointed
  


 7   in your Slide 278 took place in Arizona in 1912?
  


 8       A.    None, that I'm aware of, on the Salt River.
  


 9       Q.    On Slide 285, there's a picture of a
  


10   gentleman on the Allagash Stream in Maine.  You were
  


11   asked to estimate the cfs on that stream.  Do you
  


12   recall that?
  


13       A.    Yes.
  


14       Q.    How can you estimate the cfs on the stream
  


15   when you can't even see the left bank of the river?
  


16       A.    Yeah, I'm looking at the general character of
  


17   the river.  I suppose it's possible there's a monster
  


18   channel off to the left.  Looking at the conditions of
  


19   the river and having seen rivers in Maine, I'm
  


20   anticipating that whoever took the picture was probably
  


21   standing on the bank, so that was kind of the
  


22   assumption that I made.  So I assume that the bank was
  


23   just outside the picture.  Looks like it's relatively
  


24   shallow over there.  Estimating flow is what I do.
  


25       Q.    Would it make a difference if we extend the
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 1   left bank 5 feet or 10 feet?
  


 2       A.    When you say the "left bank" --
  


 3       Q.    The part that's missing.
  


 4       A.    If we extend it?  Yeah, well, the wider it
  


 5   gets, the more flow there is, sure.  Depends on whether
  


 6   it's effective flow over there or not.
  


 7       Q.    Let's talk for a few minutes about the 2003
  


 8   report that you did on the Lower Salt River.  Again,
  


 9   this is State Land Department's Exhibit 030.  You have
  


10   a section -- and this is on page 8-1 of your report --
  


11   called "Federal Criteria for Navigability."  Do you see
  


12   that?
  


13       A.    I do.
  


14       Q.    There's a highlighted sentence in which you
  


15   say, "However, some federal agencies have formally
  


16   described stream conditions which favor various types
  


17   of boating," right?
  


18       A.    Yes.
  


19       Q.    And when you use the word "formal" -- or,
  


20   "formally described" in there, you mean have published
  


21   studies or guides, right?
  


22       A.    Studies, yeah.
  


23       Q.    I mean, these aren't federal laws or federal
  


24   rules and regulations, correct?
  


25       A.    Not that I'm aware of, no.
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 1       Q.    You have a sentence that I've highlighted
  


 2   that says, "These federal criteria, summarized in
  


 3   Tables 8-1 and 8-2, were developed primarily for
  


 4   recreational boating, not necessarily for commercial
  


 5   boating."  Do you see that?
  


 6       A.    I do.
  


 7       Q.    I mean, is it more accurate to say that the
  


 8   sources you describe in those two tables were sources
  


 9   of information that were primarily intended exclusively
  


10   for recreational boating?
  


11       A.    I'm not sure I can speak to their intent,
  


12   so -- but that may be the case.  I think the Cortell
  


13   report may have the word "recreational" in the title.
  


14   I'm not sure.
  


15       Q.    I think they both do, don't they?
  


16       A.    It's possible.
  


17       Q.    I'm showing up on the screen -- and this is
  


18   part of the community's Exhibit 22, and this is the
  


19   copy of Mr. Hyra's report from 1978, titled "Method of
  


20   Assessing Instream Flows for Recreation."  You've
  


21   reviewed that in the past, haven't you?
  


22       A.    Yes.
  


23       Q.    This is one that was commissioned or
  


24   published by the U.S. Fish & Wildlife Service, right?
  


25       A.    Yeah, I think you scrolled right past where
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 1   it said that.
  


 2       Q.    So if we go to page 1 of Mr. Hyra's study, I
  


 3   think the second highlighted portion says, "This paper
  


 4   presents the techniques of assessing instream flows for
  


 5   recreation."
  


 6             It's pretty much a statement of what his
  


 7   motive or intent is, correct?
  


 8       A.    That's what it says, yes.
  


 9       Q.    Now, his -- his publication identifies two
  


10   methodologies for determining the sufficiency of the
  


11   instream flows for recreation, correct?
  


12       A.    Well, there you go.  First method and the
  


13   second method, yep.
  


14       Q.    Now, you didn't actually utilize either of
  


15   these methodologies but, rather, just borrowed the
  


16   criteria that he used to apply to the flows themselves.
  


17   Is that an accurate statement?
  


18       A.    We used the tables that are published, I
  


19   think, that came out of this.  It's been a few years.
  


20   I would have to page through the document to really
  


21   refresh my memory.
  


22       Q.    And if we go down here, it says, "Both
  


23   methods of instream flow analysis discussed in this
  


24   paper utilize computer modeling techniques.  Both
  


25   approaches also require that streamflow data be
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 1   collected."  Then the end of the paragraph, "In
  


 2   addition to cross sectional data, data relating to the
  


 3   streamflow parameters to recreation potential are
  


 4   necessary.  These data are termed recreation criteria,"
  


 5   correct?
  


 6       A.    You read those sentences correctly, yes.
  


 7       Q.    And what they're trying to do is develop
  


 8   models and techniques to determine if a stream or a
  


 9   river is suitable for recreation purposes, right?
  


10       A.    Roughly, yes.
  


11       Q.    Now, the bottom of page 3 of Mr. Hyra's
  


12   study -- this is what you borrowed from him, right?
  


13   "Table 1.  Required stream width and depth for various
  


14   recreation craft as determined by a single cross
  


15   section method"?
  


16       A.    It looks like it, yeah.
  


17       Q.    Now, one thing you didn't do that he says
  


18   that you should do is, when you're measuring for
  


19   minimum depth, you want to measure the cross section at
  


20   the shallowest part of the stream, right?  I think
  


21   that's the next to the last sentence on the page.
  


22       A.    Yes.
  


23       Q.    The reason is that you want to make sure that
  


24   the shallowest part of a stream has sufficient depth
  


25   for recreation, right?
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 1       A.    Yes.
  


 2       Q.    He also says at the bottom of page 3 that the
  


 3   depths there are considered to be minimum but wouldn't
  


 4   provide an ideal experience if the entire river was at
  


 5   that depth, right?
  


 6       A.    Well, I would agree with that, yeah.
  


 7       Q.    And this study and the study by Cortell
  


 8   identified different depths for different types of
  


 9   boats, correct?
  


10       A.    I think that's what we just saw on the table
  


11   you showed me, yeah.
  


12       Q.    So the depths that are identified in your
  


13   2003 report, I mean, those are bare minimums but not
  


14   ideal, correct?
  


15       A.    That's how they were characterized in the
  


16   report that you just read, yes.
  


17       Q.    I mean, they're not characterized that way in
  


18   your report.  You just took the minimums, even if ideal
  


19   depths were published, and you put the minimums in your
  


20   report, correct?
  


21       A.    I'm not aware of a significant difference
  


22   between minimum depth and bare minimum depth.  Seems
  


23   like they both mean the same thing, to me, but . . .
  


24       Q.    I think I said minimum and ideal depths.
  


25   There's a difference between those two things, right?
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 1       A.    You can show me again my report, but it seems
  


 2   like we put in minimum.  Yeah, we said minimum.
  


 3       Q.    I see in Table 8-2 of your report,
  


 4   Exhibit 30, you have minimum and maximum conditions in
  


 5   that table, and that's from Cortell, but you don't have
  


 6   his ideal conditions, do you?
  


 7       A.    I don't see the word "ideal" there at all,
  


 8   no.
  


 9       Q.    Didn't one of those authors express safety
  


10   concerns with regard to some of those, like, minimum
  


11   depths for kayaks and canoes?
  


12       A.    It's possible.  They may have done that,
  


13   yeah.  I don't recall specifically, though.
  


14       Q.    I want you to assume for my next questions
  


15   that commerce is defined as the activity of buying and
  


16   selling, especially on a large scale.
  


17                  CHAIRMAN NOBLE:  He'll try to remember
  


18   that through the break.
  


19                  MR. MURPHY:  Okay.
  


20                  CHAIRMAN NOBLE:  Let's take 10; back
  


21   here at 11:15.
  


22             (A recess was taken from 11:05 a.m. to
  


23   11:16 a.m.)
  


24                  CHAIRMAN NOBLE:  Okay.  We're ready to
  


25   return to the record.  I think the record should show


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 826


  


 1   the absence of Mr. Hood.  But that's okay.
  


 2                  MR. MURPHY:  He's on his way.
  


 3                  MR. McGINNIS:  He's gone to get more
  


 4   doughnuts.
  


 5                  CHAIRMAN NOBLE:  Mr. Fuller, are you
  


 6   ready?
  


 7                  THE WITNESS:  I am.
  


 8                  CHAIRMAN NOBLE:  Mr. Murphy, please
  


 9   proceed.
  


10                  MR. MURPHY:  Mr. Chairman, Tom Murphy
  


11   for Gila River Indian community.
  


12   BY MR. MURPHY:
  


13       Q.    I think before we broke, I asked you for
  


14   these next questions to assume for purposes of these
  


15   questions that commerce means the activity of buying
  


16   and selling, especially on a large scale.
  


17             With regard to the Salt River prior to 1900,
  


18   was there any repeated use of the Salt River for the
  


19   transportation of food for commercial purposes?
  


20       A.    Prior to when?
  


21       Q.    1900.
  


22       A.    And your question was regularly?
  


23       Q.    Yeah.
  


24       A.    With the possible exception of the Day
  


25   brothers carrying their food -- I guess they were
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 1   eating it, not selling it --  So no.  I would have to
  


 2   say no.
  


 3       Q.    Anybody regularly using the Salt River for
  


 4   the transportation of crops for commerce?
  


 5       A.    Not that I'm aware of.
  


 6       Q.    Anybody regularly using the Salt River --
  


 7   and, again, this is prior to 1900, for the
  


 8   transportation of building materials for commerce?
  


 9       A.    Prior to when?
  


10       Q.    1900.
  


11       A.    1900.
  


12             Not that I'm aware of.
  


13       Q.    Anyone regularly using the Salt River for --
  


14   and I would say this excludes ferries, but anybody
  


15   regularly using the Salt River for transportation --
  


16   transporting people as commerce prior to 1900?
  


17       A.    Not that I'm aware of.
  


18       Q.    Anybody using the Salt River --
  


19       A.    Subject to your word "regularly," I guess.
  


20   Okay.  So there were instances of people transporting
  


21   people.  But not instances -- not regularly.
  


22       Q.    Prior to 1900, anybody regularly using the
  


23   Salt River for commercial transportation of minerals?
  


24       A.    No, not that I'm aware of.
  


25       Q.    Do you know what --  Was the Salt River used
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 1   prior to 1900 for the transportation of mail?
  


 2       A.    I recall a news story about mail being
  


 3   transported across the river, the ferry at Tempe or
  


 4   Phoenix.  I guess, you could presume from that, that
  


 5   that was something that regularly happened there,
  


 6   but . . .
  


 7       Q.    For these next questions I want to ask
  


 8   specifically about Segment 6.  We don't know exactly
  


 9   what this segment looked like prior to 1860, do we?
  


10       A.    "Exactly" is kind of a vague term.  I believe
  


11   I have a good understanding of what the river -- a
  


12   good -- within a reasonable realm of scientific
  


13   probability what it looks like prior to 1860.
  


14       Q.    Well, if I asked you to go mile by mile on
  


15   Segment 6 for prior to 1860 and tell me for each river
  


16   mile what obstacles were present, what the channel
  


17   looked like, you wouldn't be able to tell me that,
  


18   would you?
  


19       A.    I would be able to give you a pretty
  


20   reasonable scientific depiction of what it most likely
  


21   looked like.  But if you're asking in terms of
  


22   comparison to, surprise, you pulled out a photograph
  


23   from 1859 and I missed a rock or missed a tree or
  


24   missed a riffle, then no, not to that level of detail.
  


25       Q.    And then for Segment 6, there's no account,
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 1   you're aware of, of any boating upon the Salt River
  


 2   prior to 1860?
  


 3       A.    Not that I'm aware of.
  


 4       Q.    And we don't have any -- what I would call --
  


 5   we don't have the kind of -- well, we don't really have
  


 6   any flow data for the river for those time periods,
  


 7   right, prior to 1860?
  


 8       A.    We have very limited flow data.  There are
  


 9   things that I would consider flow data but not in the
  


10   sense of stream measurements.
  


11       Q.    Would you agree with me that recreation can
  


12   be done on a river in lower flows than nonrecreational
  


13   commerce on a river?
  


14       A.    What I understood you to ask is whether you
  


15   could recreate on a river at lower flows than you would
  


16   need for commerce.  Is that correct?
  


17       Q.    Close enough.
  


18       A.    No, I don't agree with that.
  


19       Q.    Would you agree that what makes a river good
  


20   for recreation can make it undesirable for other types
  


21   of commerce?
  


22       A.    In some cases, not in all cases.  And I'm
  


23   specifically thinking -- let me narrow that.  I'm
  


24   specifically thinking of the kind of things that Alex
  


25   Mickel was talking about yesterday where big, splashy
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 1   wave stoppers, people falling out of rafts are
  


 2   considered fun.
  


 3       Q.    Going back to what you had said about
  


 4   success, which is that the boat and boater make it
  


 5   downstream, hypothetically, if we have a river that
  


 6   has, let's say, over 50,000 cfs average flow, and there
  


 7   have been 15 trips down the river and 10 were
  


 8   successful, and that these trips generated revenues,
  


 9   the river's been in the same condition for 200 years,
  


10   would that river be navigable?
  


11       A.    Run through the scenario one more time for
  


12   me.
  


13       Q.    Sure.  We've got a river with -- I think I've
  


14   said over 50,000 cfs average flow, 15 trips down the
  


15   river, 10 successful, some trips generated revenues,
  


16   trips were done over an extended period using similar
  


17   craft, and the portion of the river has been in the
  


18   same condition for 200 years.
  


19       A.    That's the only -- that's all the information
  


20   that's available?  That's the entire data set?
  


21       Q.    That's the primary information.
  


22       A.    You know, there may be other information
  


23   that's out there on that river that would be important
  


24   to consider, but it sounds like a navigable river to
  


25   me.
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 1                  MR. MURPHY:  That's all I have,
  


 2   Mr. Chairman.
  


 3                  MR. BREEDLOVE:  That's it?
  


 4                  CHAIRMAN NOBLE:  Thank you.
  


 5                  Is there anyone else who wishes to
  


 6   examine Mr. Fuller?
  


 7                  MS. CONSOLI:  Yes, sir.
  


 8                  Hi, Mr. Fuller.  I'm Carla Consoli.  We
  


 9   haven't met before.
  


10                  Chairman, Commissioners, my name is
  


11   Carla Consoli.  I'm with the law firm of Lewis and
  


12   Roca, and I represent Cemex in this proceeding.  I
  


13   don't think any of you have seen me before because I
  


14   have not been involved in any of the other rivers which
  


15   you have tackled today.
  


16                  COMMISSIONER HORTON:  Who did you say
  


17   you represent?
  


18                  MS. CONSOLI:  Cemex.
  


19                  CHAIRMAN NOBLE:  And you will be able to
  


20   provide a card to the court reporter?
  


21                  MS. CONSOLI:  I already have.  I
  


22   listened to your instructions.
  


23                  CHAIRMAN NOBLE:  Please proceed.
  


24                  MS. CONSOLI:  Thank you.
  


25                  DIRECTOR MEHNERT:  Carla, pull that
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 1   small microphone a little bit closer, would you?
  


 2   That's great.  Thank you.
  


 3                  MS. CONSOLI:  Sure.
  


 4
  


 5                      CROSS-EXAMINATION
  


 6   BY MS. CONSOLI:
  


 7       Q.    Good morning, Mr. Fuller.  I'm not a novice
  


 8   at running rivers.  I've done the Deschutes, the John
  


 9   Day, the Snake, the Namekagon, the Chip, had a lot of
  


10   fun on those rivers, but I do not know nearly as much
  


11   about rivers as you do.
  


12       A.    Sound like you've run some fun ones.
  


13       Q.    I have.
  


14       A.    Yeah.
  


15       Q.    I even had the pleasure of wrapping a kayak
  


16   around a rock on the Deschutes.  That was interesting.
  


17   We can talk about that later.
  


18             I need a little help putting some of what you
  


19   discussed over the last few days into context because I
  


20   do not have your experience and also I have not been
  


21   part of these proceedings.  So I hope you'll forgive me
  


22   if I'm asking you to repeat some things, and I hope
  


23   that you'll help me.
  


24       A.    I'll do my best.
  


25       Q.    Thank you.
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 1             I would like to turn our attention first --
  


 2   and as a preview, I'm not going to be using the screen
  


 3   and all the paperwork.  We're just going to chat.
  


 4             Thank you.  That was looking a little bit
  


 5   like the Animas River up there.
  


 6             If we could turn our attention first to
  


 7   Quartzite Falls.
  


 8       A.    Yes.
  


 9       Q.    I believe on Tuesday, you were asked by
  


10   Mr. Slade if a canoe could have made it over the
  


11   prevandalized condition of Quartzite Falls, and I
  


12   believe your answer was that a canoe outfitted for that
  


13   type of travel -- did I recall that correctly?
  


14       A.    That sounds right, yeah.
  


15       Q.    Can you tell me what that means, a canoe
  


16   outfitted for that type of travel?
  


17       A.    Well, you certainly want everything in your
  


18   canoe tied down.
  


19       Q.    Is there special material that you would use
  


20   to tie things down?
  


21       A.    Could be different --  People have used
  


22   different things at different time periods.  But
  


23   security strapped into the thwarts or around the
  


24   gunnels are different ways to secure things.  You would
  


25   want everything in your boat to be either able to be
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 1   wet or able to resist getting wet by putting it inside
  


 2   an oiled something or some sort of a water-resistant or
  


 3   waterproof bag or something that would tend to shed
  


 4   water rather than absorb water.  I think the design of
  


 5   your boat when you're trying to do Class IV rapids --
  


 6   if you're going through at high water, that is -- you
  


 7   would want some rocker in your boat.  And depending on
  


 8   what you were doing, some people prefer a shorter boat
  


 9   that's more maneuverable getting set up.  Some folks
  


10   prefer longer boats, so they can ride over the top of
  


11   things.  I think the boat choice might depend on the
  


12   flow rate.
  


13             And, again, I think if you heard -- if you
  


14   were here for Alex and Tyler when they were talking,
  


15   Quartzite is -- you're asking me about Quartzite --
  


16   Quartzite varies depending on the flow rate.  I've only
  


17   seen it personally in its post-blown-up condition.  But
  


18   even so, the river is a different beast at low water
  


19   than it is at higher water.
  


20       Q.    How much of a load would you expect a canoe
  


21   properly outfitted to be able to handle going over
  


22   the -- I called it prevandalized, pre-blown-up
  


23   condition of Quartzite Falls?
  


24       A.    I've talked to other boaters about that, and
  


25   they've estimated higher than what I thought.  You
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 1   know, I think personally, if I had 400 pounds in there,
  


 2   depending on my boat, depending on what it was, that
  


 3   would seem like a lot, to me.  That would be about
  


 4   maybe the upper limit.  Maybe to 500, depending on my
  


 5   boat.  The bigger your boat, the more you can carry.
  


 6       Q.    Okay.  And I should have said this at the
  


 7   beginning.  I may jump around a little bit because I'm
  


 8   not going to go through the 300 pages of your
  


 9   presentation, so --
  


10       A.    It's your time.
  


11       Q.    -- I'm not trying to do that in a sneaky way
  


12   but just because of really time constraints for
  


13   everyone else.
  


14       A.    I'm prepared for sneaky, so do your best.
  


15       Q.    You are?  Good.  Well, I'm glad to hear that.
  


16             You had mentioned having conversations with
  


17   some of the sheriff's deputies on lake patrol.  And I'm
  


18   wondering, do you recall the names of those sheriff's
  


19   deputies?
  


20       A.    I can look it up for you.
  


21       Q.    For example, do you recall my last name as
  


22   one of those, Consoli?
  


23       A.    No.
  


24       Q.    Okay.
  


25       A.    Farnsworth is the name of the guy.
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 1       Q.    And was this at the same time as the Edith
  


 2   trip?
  


 3       A.    It was sometime this summer.  So it was not
  


 4   the exact same time, but it was the same year.
  


 5       Q.    Okay.  Thank you.
  


 6             I'm paraphrasing here, which is a dangerous
  


 7   thing to do in this context.  But maybe I can use a
  


 8   term that I heard for the first time, I believe,
  


 9   yesterday called the population paradox.  What is that?
  


10       A.    Yeah.  So I believe in previous
  


11   presentations, we have made the point that -- and it's
  


12   valid here -- that when Arizona's rivers were
  


13   free-flowing, there wasn't a lot of population, and as
  


14   the population increased and there were more people
  


15   here to do boating, by that time there were diversion
  


16   dams and taking water out of the river and obstructing
  


17   the river.  So kind of when there was the water, you
  


18   didn't have the people.  When you had the people, you
  


19   didn't quite have the water.
  


20       Q.    So am I correctly interpreting that to mean
  


21   in the -- you had the water, didn't have the people,
  


22   people wouldn't have used the river for transportation
  


23   and commerce?
  


24       A.    Certainly if there were no people here, there
  


25   would be no accounts of boating.
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 1       Q.    Right.
  


 2       A.    But as you had a smaller population, there
  


 3   were just fewer people that were going to choose to do
  


 4   that, so the incidents would be lower --
  


 5       Q.    Okay.
  


 6       A.    The incidents would be lower.
  


 7             So if you had a population of 100 and
  


 8   1 percent of your population likes to boat, you've got
  


 9   one person out there, right?  So if you had a million
  


10   people and 1 percent -- you know, do the math.  There's
  


11   a lot more people out there, if 1 percent is the right
  


12   number.  It's kind of the point we're trying to make.
  


13   You're less likely to catch somebody out there.
  


14             Also, you have the factor that when there are
  


15   fewer people here, nobody has a newspaper, so you are
  


16   not writing anything down.  There's maybe less people
  


17   with cameras around or writing journals or whatever it
  


18   is, so you have less chance of getting a recorded
  


19   instance of somebody boating.
  


20       Q.    Okay.  So using that "population paradox"
  


21   term and then focusing on the Salt River, what time
  


22   frame are we talking about -- and I realize this could
  


23   be a range -- where we went from few people/lots of
  


24   water to many people/many diversions, so not quite so
  


25   much water?  What's that time frame?
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 1       A.    Well, in 1868, the surveyor Ingalls noted
  


 2   that there were something in the neighborhood of 50
  


 3   people in Phoenix and they had a ditch already.  So we
  


 4   had 50 people and one ditch.  When the population
  


 5   started increasing around here, we had Fort McDowell up
  


 6   on the Verde.  Just prior to that -- I think it was
  


 7   1865, somewhere in there, that the fort was founded.
  


 8   So however many people were associated with that fort
  


 9   were kind of in the vicinity.  So let's say 1867 and no
  


10   ditches, and, you know, 10 or more by the time we got
  


11   to 1900.  So by the late 1800s, the sum total of those
  


12   dams had the capability of drying up the river at
  


13   certain times of the year.
  


14             So you asked me the time period.  So we're
  


15   looking at -- let's call it 1865 to 1895, 30-year time
  


16   period.  But even then, I wouldn't say Arizona was a
  


17   populous place in 1895.  I think it made it a fairly
  


18   unpopulous place.  Particularly as you moved to
  


19   Segments 1 through 4, I wouldn't say there was any
  


20   population centers along the river at all, with the
  


21   exception of the community, except Roosevelt building
  


22   the dam.
  


23       Q.    Lots of things affect the growth of
  


24   population.  For example, no air conditioning until
  


25   late '30s, '40s?
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 1       A.    After World War II.
  


 2       Q.    It makes a big difference.
  


 3       A.    Yeah.
  


 4       Q.    So when we focus back on the Salt River in
  


 5   this time frame between 1865, 1895, let's look at that
  


 6   latter portion, 1895.  Capability to dry up the river
  


 7   completely, but what would you state is the median flow
  


 8   rate in the lower portion of the Salt River, which I
  


 9   think you have identified as Segments 5 and 6, during
  


10   that time frame?  Realizing that there are times when
  


11   it would be dry, but I don't think you're telling me
  


12   it's dry all the time.
  


13       A.    No, it was not dry all the time.  The median
  


14   flow in Segment 6, my estimate is that -- it comes from
  


15   the U.S. Geological Survey -- is 1,230 cubic feet per
  


16   second in Segment 6, and I believe it's 900-something
  


17   in Segment 5.
  


18       Q.    And that was 1895 we're talking about?
  


19       A.    In its ordinary and natural condition prior
  


20   to that, so . . .
  


21       Q.    Okay.  And do we know what the median flow
  


22   rate would have been prior to 1868?  I'm sorry.
  


23       A.    No.  The estimates that I gave you were for
  


24   the long-term, predevelopment condition, so they would
  


25   apply -- A median flow rate should apply before humans
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 1   started messing around with the river.
  


 2       Q.    So perhaps I've misstated.  What I'm trying
  


 3   to understand is the median flow rate in the early part
  


 4   of the time frame that we're talking about, 1865,
  


 5   versus the median flow rate in the later part of the
  


 6   time frame that we're talking about, 1895.  Do we know
  


 7   what the difference was?
  


 8       A.    Are you saying --  You're asking for what the
  


 9   effect of the diversions were in reducing that?  That,
  


10   I don't know.
  


11       Q.    Okay.  Is that because there isn't any data
  


12   on it?
  


13       A.    Someone may have looked at that.  It's a
  


14   little bit of a moving target because the acreages
  


15   would have changed.  The diversion amounts would have
  


16   changed through time.  And then once you're looking at
  


17   a very short time period, picking out the median flow
  


18   rate can be done, but how representative it is of the
  


19   long-term would be --
  


20       Q.    Oh, I'm sorry.  I'm not looking at the
  


21   long-term.
  


22       A.    Either way, I don't know the answer.
  


23       Q.    If we're going to say that there was this
  


24   paradox -- this population paradox where we have few
  


25   people/no water -- or, excuse me, few people/lots of
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 1   water and then no water/lots of people, I'm trying to
  


 2   understand what happened to the river in those two time
  


 3   frames, to compare those two time frames.
  


 4       A.    As I understand --  I don't have an estimate
  


 5   of the flow rate -- the median flow rate for the 1895
  


 6   time period.
  


 7       Q.    Okay.  Clearly, you have a lot of experience
  


 8   boating the rivers in Arizona.  What percentage of the
  


 9   general population would you say has about that same
  


10   level of experience?
  


11       A.    I don't have an idea of that.
  


12       Q.    Okay.  So earlier in our chat, you threw out
  


13   the number 1 percent as kind of a guesstimate.  Is
  


14   that --  Do you think that's a reasonable estimate of
  


15   the number of -- or, the percentage of the general
  


16   population?  And if it's helpful, the general
  


17   population in Arizona, the general population in
  


18   Phoenix, whatever parameter you want to pick.
  


19       A.    Well, I threw out the 1 percent just kind of
  


20   as an example of the math.  I wasn't intending to say
  


21   that was a representative number.  So I don't know what
  


22   percentage of the population in Arizona boats.
  


23   Somebody had asked me previously what my skill level
  


24   was on a scale of 1 to 10 and I would say in the canoe,
  


25   I'm probably a 5 or a 6.  I know --
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 1                  CHAIRMAN NOBLE:  Mr. Fuller, nobody's
  


 2   going to believe that.
  


 3                  THE WITNESS:  Yeah, well, there are some
  


 4   really good paddlers out there and I'm not one of them.
  


 5   Some of the people I've done instruction for told me
  


 6   they would be happy to come swim rivers with me, so it
  


 7   was a commentary on my ability to stay upright.
  


 8                  I don't know how to answer that.  There
  


 9   are better paddlers out there.  We heard from a couple
  


10   of them.  And there are worse ones.
  


11   BY MS. CONSOLI:
  


12       Q.    Would it be fair to say that it's probably
  


13   somewhere less than 20 percent of the general
  


14   population?
  


15       A.    Oh, I would say it's far less than -- that
  


16   boat or that --
  


17       Q.    That are as experienced as you are.
  


18       A.    Oh, it would far less than that.  I don't
  


19   think many people boat here at all.
  


20       Q.    Less than 10 percent?  I'm trying to get a
  


21   good guesstimate.  We're not trying to be exact.
  


22       A.    Yeah, I doubt 1 in 100 people own a canoe or
  


23   a raft in Arizona.
  


24       Q.    Okay.
  


25       A.    So . . .
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 1       Q.    So if you were among the other 90 percent of
  


 2   the population, okay, so not you, more like -- who
  


 3   should I pick on?  Who's not a boater?  All right.
  


 4   We'll pick on Sean because he seems to be getting
  


 5   picked on a lot.
  


 6                  MR. HOOD:  Easy target.
  


 7                  MS. CONSOLI:  He's an easy target.
  


 8   BY MS. CONSOLI:
  


 9       Q.    So you're not you; you're Sean, and you're
  


10   about to put an entire year's worth of income-producing
  


11   product in a boat to float it down a river to transport
  


12   it to market.  Would you hire somebody to do that, or
  


13   would you do it yourself?
  


14       A.    I really don't --
  


15       Q.    This is your entire income for the whole year
  


16   you're putting at risk.  Would you want Sean taking
  


17   that down the river?
  


18       A.    I would happily dump a year's worth of Sean's
  


19   work in the river, but . . .
  


20             It would depend on the river.
  


21       Q.    Okay.  The Salt River.
  


22       A.    You know, I can't answer that for Sean.
  


23       Q.    Well, I'm asking for you.  Your mental state
  


24   of mind.
  


25       A.    For me?
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 1       Q.    Would you put an entire year's worth of
  


 2   income in a boat and let Sean pilot that down the Salt
  


 3   River?
  


 4       A.    Well, I would have to know something about
  


 5   Sean first.
  


 6       Q.    He can't boat.
  


 7       A.    It's really not that hard a river to boat.  I
  


 8   think that Sean and I could sit in an eddy and I could,
  


 9   over the course of a day, teach him the strokes, and
  


10   over the course of the next day, we could go down
  


11   through some rapids and I can show him how to run
  


12   rapids.
  


13       Q.    So you are really relying on your experience,
  


14   not Sean's?
  


15       A.    Well, I'm just saying -- or, I could say,
  


16   "Okay, Sean, here's the boat.  Sit in the boat, play
  


17   around in it, learn it, and get to the bottom.  If you
  


18   don't make it, I'm gonna shoot you."
  


19       Q.    So you would -- so you would either use
  


20   someone with experience or you would train somebody so
  


21   that they would have enough experience to do it?
  


22       A.    I think that you would want anything that you
  


23   were betting a year's worth of income on to be someone
  


24   with experience.  Whether I was putting that in a boat
  


25   or a wagon or on the back of a horse, whatever, I would
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 1   want to make sure they knew how to ride a horse or
  


 2   drive a wagon.  So yeah, experience is a useful thing.
  


 3       Q.    What's the maximum amount of weight that
  


 4   you've transported on the Salt River?
  


 5       A.    Me personally?
  


 6       Q.    Yes, you personally.
  


 7       A.    In my boat, I would guess I had close to
  


 8   1,000 pounds on my raft on one trip.
  


 9       Q.    And that's a --  What's that raft made out
  


10   of?
  


11       A.    It's a Neoprene -- or synthetic --  You might
  


12   call it rubber.
  


13       Q.    Okay.
  


14       A.    In my canoe, excluding myself, I would say
  


15   70 pounds of material.
  


16       Q.    Okay.  Now you're going to make me ask a
  


17   question I don't want to ask.
  


18       A.    235 pounds.
  


19       Q.    Okay.  So approximately 300 pounds total?
  


20       A.    Yes.  In my solo boat, yeah.
  


21       Q.    What's the least amount that you've
  


22   transported on the Salt in the raft and in the canoe?
  


23   It's a compound question, I realize.
  


24       A.    I have done day trips in rafts on the Segment
  


25   2 in the daily run as we've been calling it with --
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 1   there's a least amount -- it's been just me, frame,
  


 2   oars, cooler, so that probably weighs 150, maybe
  


 3   200 pounds.  So that's probably -- plus me -- probably
  


 4   the least amount.
  


 5       Q.    Okay.  And the canoe, would it still be the
  


 6   300 pounds?
  


 7       A.    No.  Well, the 200-some pounds of me, plus
  


 8   there's probably days where I've gone empty on places
  


 9   on the Salt.  Particularly the daily run, I'll run up
  


10   there after work and just do it with my water, so just
  


11   water to drink and nothing else.
  


12       Q.    Did the weight differential -- and, I guess,
  


13   we should really kind of focus on the raft, instead of
  


14   the canoe, because the difference of 70 pounds -- I
  


15   assume that's not going to make a whole bunch of
  


16   difference in the draft of the canoe?
  


17       A.    No.
  


18       Q.    Okay.  How about the draft in the raft when
  


19   you're talking about 1,000 pounds versus about half
  


20   that much?
  


21       A.    I've never not noticed much in terms of
  


22   draft.
  


23       Q.    But do you agree with Mr. Williams' testimony
  


24   that added weight can change the draft of a boat?
  


25       A.    Oh, yeah.
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 1       Q.    Okay.  And how much deeper do you think your
  


 2   raft would have drafted if you take a comparison
  


 3   between the thousand pounds max that you've done and,
  


 4   say, 5,000 pounds?
  


 5       A.    If I were carrying 5,000 pounds, my raft
  


 6   probably would not be a good candidate for that.  It's
  


 7   a 14-footer.
  


 8       Q.    Why not?
  


 9       A.    It's not big enough.
  


10       Q.    Not big enough because of the size of all
  


11   that stuff that it would -- to get to 5,000 pounds, or
  


12   not big enough because it would sink it?
  


13       A.    Oh, I don't think it would sink it.  It would
  


14   be too difficult to move.  I guess if you gave me some
  


15   really dense metal or something that would lay on the
  


16   frame or something, I might be able to get 5,000 pounds
  


17   in there.  It's kind of out of the realm of what
  


18   boaters would normally carry.  Yeah, if I had to carry
  


19   5,000 pounds on the Upper Salt -- that's kind of what's
  


20   in my head right now?  Is that what you're asking me,
  


21   or are you asking me the Lower Salt?
  


22       Q.    Well, we'll talk about both of them.  We've
  


23   got lots of time, right?
  


24       A.    It's your loss.
  


25                  CHAIRMAN NOBLE:  Speak for yourself.
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 1                  THE WITNESS:  Yeah.  So in the Upper
  


 2   Salt in a raft, 5,000 pounds, I would probably split it
  


 3   up and take multiple boats, is how I would do that.  If
  


 4   it's normal type of gear, 5,000 pounds would be stacked
  


 5   too high in my boat, would make it unwieldy, difficult
  


 6   to use the oars, and probably too top-heavy.  If it
  


 7   were some sort of really dense metal, for some reason,
  


 8   that I had bothered to put in my boat -- you know, I
  


 9   just don't know how deep it would draft.  It would
  


10   probably bring it down maybe a foot.  I don't know.
  


11   That's just a guess.  Just a guess.
  


12   BY MS. CONSOLI:
  


13       Q.    So that was the Upper Salt.  Let's talk about
  


14   the Lower Salt.
  


15       A.    It would be the same thing, although in the
  


16   Lower Salt, it's just -- it's not a challenging river
  


17   in any way, so -- it's mostly deeper.  There are fewer
  


18   obstacles to get around.
  


19             The other issue with a lot of weight in a
  


20   boat is it makes it harder to control.  So, yeah, you
  


21   have more ability to be able to stop and change
  


22   direction should you need to do that.  So I would
  


23   choose a different kind of boat.
  


24             So in my boat, 5,000 pounds is really not an
  


25   option.
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 1       Q.    What kind of boat would you choose?
  


 2       A.    A flatboat.  Spread the weight out.
  


 3       Q.    Okay.  Would it have to be a fairly large
  


 4   flatboat?
  


 5       A.    Well, you and I might have a different
  


 6   definition of "large."  So we have historical accounts
  


 7   of somebody taking five tons down the Lower Salt in
  


 8   Segment 6 from Hayden's Ferry across the river down a
  


 9   bit.  We don't know the size of their boat.  I did some
  


10   calculations as to the volume.  If they were taking
  


11   wheat, I'm trying to make -- kind of get a guess of
  


12   what that would look like.
  


13       Q.    That's not easy to make that calculation
  


14   between pounds and cubic feet?
  


15       A.    I was thinking about --  Well, you can go
  


16   online and get what's the density of a bushel of wheat.
  


17   But I was figuring it was about 10 by 5 by 4, so
  


18   something that was big enough to hold that and still
  


19   have room to maneuver.
  


20       Q.    Okay.  Are there --  I'm assuming the answer
  


21   is yes, but I'm not allowed to do that, not allowed to
  


22   assume, so I have to ask.
  


23             Are there differences in the way that heavy
  


24   weight would affect, say, a canoe versus a kayak?
  


25       A.    Probably not in any ways that would matter to
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 1   you.
  


 2       Q.    Okay.  How about a canoe versus a flat-bottom
  


 3   boat?
  


 4       A.    Yes.
  


 5       Q.    How would it affect them differently?
  


 6       A.    It would depend on the geometry of a flatboat
  


 7   and the geometry of the canoe.  So canoes can have flat
  


 8   bottoms.  And if you had a flatboat, at some point you
  


 9   would start to wonder what's the difference between a
  


10   canoe and a flatboat for some designs.  But basically,
  


11   the broader your footprint of the boat, the more weight
  


12   you can carry at the same draw.
  


13       Q.    Okay.
  


14       A.    So canoes tend to be narrower, so they might
  


15   sink a little lower at the same weight than a flatboat,
  


16   depending on its design.
  


17       Q.    Would it make any difference in terms of the
  


18   material that the boat is made out of?
  


19       A.    Not really.
  


20       Q.    So it's really the, as you say, geometry of
  


21   the boat?
  


22       A.    Yeah.  I mean, there's a minor difference.
  


23   You know, a wood canoe might weigh 80 pounds.  A canvas
  


24   canoe might weigh 40, depending on what the nature of
  


25   its frame was.  But that amount of difference doesn't
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 1   make a big difference on the amount of draw it takes.
  


 2       Q.    But would the canvas versus the wooden
  


 3   canoe -- would the amount of weight make a difference
  


 4   to it in terms of the draw?
  


 5       A.    No.  It's just really about the footprint.
  


 6       Q.    Okay.  How about inflatable versus a hard
  


 7   shell?  Does that make a difference in terms of putting
  


 8   a lot of weight on top of the boat?
  


 9       A.    No.  Again, it's going to be its footprint.
  


10       Q.    We're really focused on the footprint.
  


11       A.    Yeah.
  


12       Q.    Okay.  We have spent a lot of time talking
  


13   about all your historical research and the newspaper
  


14   articles.  I'm not going through every single one of
  


15   them again.  But I want to make sure I understand, did
  


16   you leave out any articles that you were provided with
  


17   regard to historical boating on the Salt River other
  


18   than the ones you said really were about flood
  


19   conditions?
  


20       A.    No, I did not leave out anything.
  


21       Q.    Okay.  And you were so comprehensive, as I
  


22   recall, in the articles -- you actually included an
  


23   advertisement about somebody who said they were a boat
  


24   builder?
  


25       A.    We did include a boat builder -- I remember
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 1   an advertisement about somebody seeking trip
  


 2   participants.  I don't remember if there was an
  


 3   advertisement about a boat builder.  There was a news
  


 4   article about a boat builder.
  


 5       Q.    Okay.  Okay.  I did not see in all of that
  


 6   material an article or an advertisement or a reference
  


 7   to somebody who was making a regular business out of
  


 8   transporting goods, produce, wheat, materials, up and
  


 9   down the Salt River.  Did I miss that?
  


10       A.    The closest thing to that would be the Day
  


11   brothers, who were trapping, and included their travel
  


12   down the Salt River in -- I believe it was five
  


13   consecutive -- or, five years -- we don't know if they
  


14   were consecutive -- with the intention of continuing on
  


15   to do that.
  


16       Q.    Do we know how many trips that was total?
  


17       A.    We know that --  They say they took five and
  


18   they intended to go again.
  


19       Q.    Okay.
  


20       A.    We don't know how many more times they did or
  


21   didn't go.
  


22       Q.    Okay.
  


23       A.    But that's the closest to that.
  


24       Q.    Thank you.
  


25             So for this one, what I would like to do is
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 1   step into Doc Brown's Delorean and take a trip back in
  


 2   time and talk about a situation where you were not
  


 3   involved in this proceeding, you had not -- you hadn't
  


 4   even talked to the folks at the State Land Department,
  


 5   so you haven't done all this research.  You don't know
  


 6   all this information about the Salt, the history -- you
  


 7   don't know any of that.  All you know -- this is all
  


 8   you know is there was one successful boat trip, one
  


 9   boat, at one point in time, at one point in the Salt
  


10   River, made it from point A to point B, as intended.
  


11   Is that a sufficient amount of information to deem the
  


12   entire Salt River navigable?
  


13       A.    There's a lot of conditions in there.  I
  


14   would just need to know a lot more.
  


15       Q.    But you don't.
  


16       A.    But I don't.
  


17             So all I know is that there was a trip that
  


18   was successful one time.  That's the only piece of
  


19   information I have.
  


20       Q.    On one segment of the river; we'll call it
  


21   less than 5 percent of the river miles.
  


22       A.    And in your hypothetical, I know nothing at
  


23   all about the river.  I don't know its flow rates.  I
  


24   don't know what it looks like.  It's hard to imagine
  


25   that there's any practical reality to your
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 1   hypothetical, but I would say most -- I guess my answer
  


 2   to that is I would need to know more.
  


 3       Q.    Okay.  Now you know the flow rate.
  


 4       A.    Just the flow rate?  I still don't know what
  


 5   the river looks like?  I still would want to know more.
  


 6       Q.    Okay.  Thank you.
  


 7             I think I got this right.  Six segments of
  


 8   the Salt River is what we've been discussing this week.
  


 9       A.    Yes.
  


10       Q.    Segments 2 through 6, in your opinion, are
  


11   navigable?
  


12       A.    Yes.
  


13       Q.    And they're navigable today?
  


14       A.    Well, 2 through 5 certainly are and a portion
  


15   of 6, but most of 6 is dry today.
  


16       Q.    And the current median flow rate for each
  


17   segment is what today?  I don't mean today of this
  


18   date.  I mean generally 2015, 2014, '15, this era.
  


19       A.    So if you ask me the annual median flow rate
  


20   for each segment, that would be shown on Slide 228 of
  


21   my presentation.  So the medians that I'm using are in
  


22   Segment 2, 266; Segments 3 and 4, 341; Segment 5, 992;
  


23   and Segment 6, 1230.
  


24       Q.    Thank you.
  


25             All right.  Coming into the home stretch
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 1   here.  You're going to have lunch today.
  


 2             Portage, line, and sliding over rocks --
  


 3       A.    Okay.
  


 4       Q.    -- that's our topic.  Have you ever portaged
  


 5   on any segment of the Salt River?
  


 6       A.    Yes.
  


 7       Q.    Which portions?  And if you want to use the
  


 8   segments, that's fine.
  


 9       A.    In Segments 2, I have portaged.
  


10       Q.    What was the weight in your boat at the time
  


11   of the portage?
  


12       A.    Maybe 50 pounds.
  


13       Q.    Have you ever lined a boat on the Salt River?
  


14       A.    No.
  


15       Q.    Have you ever slid a boat over an obstruction
  


16   in the Salt River?
  


17       A.    That's how I portaged, was sliding the boat.
  


18       Q.    Okay.  So we don't necessarily think of those
  


19   as two different things?
  


20       A.    To me, yeah.  For portaging, you're kind of
  


21   out of the main channel, or you're maybe on dry land,
  


22   but you're out of your boat and you're not lining it.
  


23   You gave me portaging, lining, and sliding.  So I don't
  


24   know what you meant by sliding, I guess.
  


25       Q.    It's a term I wasn't familiar with until I
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 1   started this --
  


 2       A.    Yeah.
  


 3       Q.    -- set of events this week.  And I think --
  


 4       A.    So I got out of it.  I dragged it over a
  


 5   shallow part, got back in, and kept going.
  


 6       Q.    That was the one time on Segment 2 with the
  


 7   50 pounds?
  


 8       A.    I didn't say one time, but I did say it was
  


 9   in Segment 2, yeah.
  


10       Q.    Okay.  Do you have a sense for --  Let's not
  


11   bother to go there.
  


12                  MS. CONSOLI:  That's it.  Thank you.
  


13                  THE WITNESS:  You're welcome.
  


14                  MS. CONSOLI:  Thank you.
  


15                  CHAIRMAN NOBLE:  Thank you very much.
  


16                  Well, we're early for lunch, but we're
  


17   going to go ahead anyway.
  


18                  MR. BREEDLOVE:  Thank you, man.
  


19                  THE WITNESS:  Doughnuts and this today.
  


20                  CHAIRMAN NOBLE:  Mr. Murphy, are you
  


21   still awake?
  


22                  MR. MURPHY:  I am.
  


23                  CHAIRMAN NOBLE:  Good.  Let's take lunch
  


24   until 1:30.
  


25             (A recess was taken from 11:59 a.m. to
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 1   1:27 p.m.)
  


 2                  CHAIRMAN NOBLE:  We welcome you to the
  


 3   Friday afternoon session of the hearing on the Salt
  


 4   River.
  


 5                  Mr. Fuller, are you ready for the
  


 6   afternoon?
  


 7                  THE WITNESS:  Yes, sir.
  


 8                  CHAIRMAN NOBLE:  Mr. McGinnis, have you
  


 9   introduced yourself to the court reporter?
  


10                  MR. McGINNIS:  Long time ago, yes.
  


11                  CHAIRMAN NOBLE:  Then we're ready to
  


12   proceed.
  


13
  


14                      CROSS-EXAMINATION
  


15   BY MR. McGINNIS:
  


16       Q.    Good afternoon, Mr. Fuller.  Here we are
  


17   again.  To start with, I want to follow up on some
  


18   things that the other lawyers asked you, so I'm going
  


19   to skip around to start with.  I apologize for that.
  


20             First thing I would like you to do is I'd
  


21   like you to think about how Segment 6, let's say from
  


22   Tempe Butte to the Gila confluence, compares with the
  


23   segment of the Gila just downstream from the confluence
  


24   in terms of factors that affect navigability.  Can you
  


25   tell me what that comparison is?
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 1       A.    Are we specific with regard to a time frame?
  


 2       Q.    Ordinary and natural condition.
  


 3       A.    I think you asked me to think about it.  Did
  


 4   you have --  Was there a question there?
  


 5       Q.    Yeah, I would like you to tell me how those
  


 6   two compare from a navigability perspective under
  


 7   ordinary and natural conditions.  Thank you for
  


 8   thinking about it.  You did what I asked.  But now
  


 9   we've gotta talk.
  


10       A.    I was waiting for you to ask something
  


11   specific.
  


12             Yeah.  So from Tempe Buttes down to the
  


13   confluence and then on the Gila River immediately below
  


14   the confluence.
  


15       Q.    Whatever that segment was when we did the
  


16   Gila that's below the Salt confluence to whatever the
  


17   next segment is.
  


18       A.    So you are asking me --  That was Segment 7
  


19   of the Gila, as I recall it, which went from the Gila
  


20   confluence down to about Dome.  So you're asking for
  


21   that entire segment or just the portion that's up close
  


22   to the Salt?
  


23       Q.    Let's talk about the portion that's just up
  


24   close to the Salt, if that makes it easier.
  


25       A.    I would expect them to be very similar in
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 1   character, perhaps some more flow once the Gila joined
  


 2   up, so the flow rate would have gone up a bit,
  


 3   potentially making it a bit deeper.
  


 4       Q.    In terms of the geomorphology and the shape
  


 5   of the channel, you would assume it was similar?
  


 6       A.    Yeah.  I would.
  


 7       Q.    You were talking with Mr. Murphy this morning
  


 8   about your cross sections.  Do you recall that?  Kind
  


 9   of a long discussion.
  


10       A.    Yes, I do.
  


11       Q.    And I just want to make sure I understood.
  


12   The cross sections you had in your report for Segment
  


13   6, the one that you picked to put in your PowerPoint
  


14   was the one that showed the most depth.  Is that right?
  


15       A.    So of the ones that he compared it to at the
  


16   flow rate we looked at, it did have higher depths,
  


17   yeah.
  


18       Q.    Ms. Consoli, when she was up this morning,
  


19   asked you some questions, and I thought at the end
  


20   there, she was asking you about median flows currently.
  


21   Maybe I misunderstood her question.  But you referred
  


22   her to Slide 228.  And 228 is the historical median
  


23   flow, right, from the period of record, long-term?
  


24       A.    Yes.
  


25       Q.    If you wanted to look at the median flow,
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 1   say, for 2014, just for that year, how would you do it?
  


 2       A.    So not including any other year except for
  


 3   2014?
  


 4       Q.    Right.  I think she was just trying to get
  


 5   some feel for what the current flows were.
  


 6       A.    I didn't interpret the question that way.
  


 7       Q.    Maybe I --
  


 8       A.    To answer your question, for 2014, I would
  


 9   take the flow data for each of the -- for all the time
  


10   periods available for 2014 and figure out what flow
  


11   rates were above a particular rate 50 percent of the
  


12   time and below it 50 percent of the time, and that
  


13   would be your annual median for that year.
  


14       Q.    Was 2014 a particularly wet year,
  


15   particularly dry year, or sort of an average year?
  


16       A.    I think it was a dry year.
  


17       Q.    What was the most representative typical year
  


18   in the last five, would you say?
  


19       A.    I don't know.
  


20       Q.    Whatever representative year, say, in the
  


21   last 10 years, the median for the annual period, how
  


22   would that compare to the long-term median that's on
  


23   your Slide 228, say, for -- say, for the USGS gage at
  


24   the bottom, the 1230?
  


25       A.    That was not from a USGS gage.  That was from
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 1   a USGS study.
  


 2       Q.    Okay.  Compared to that 1230 number, the 1230
  


 3   cfs, would the data for the last 10 years be more or
  


 4   less than that?
  


 5       A.    I didn't do the analysis, so I don't know.
  


 6       Q.    So you don't know.
  


 7       A.    I know, in general, what I read in the news
  


 8   and what I hear discussed in the industry is we've had
  


 9   a -- we've been in drought conditions generally in the
  


10   Southwest.  But as to the specifics of the Salt River,
  


11   I haven't done that math.
  


12       Q.    So if I asked you the same question about any
  


13   other points, you would have the same answer?
  


14       A.    You know what?  It's something I could do.
  


15   Cut me a check, and I'll do the analysis.
  


16       Q.    Okay.
  


17             When I say "Okay," I mean I understand your
  


18   answer.
  


19       A.    I took it as a contract, but yeah.
  


20       Q.    You talked some with Mr. -- I think
  


21   Mr. Murphy and also some with Mr. Slade about the
  


22   recent boat trip with the Edith on the Lower Salt,
  


23   right?
  


24       A.    Yes.
  


25       Q.    And I think you said you had noticed that
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 1   boat riding low at some period, right?
  


 2       A.    Yeah.
  


 3       Q.    How much lower do you think the draft was
  


 4   than normal when you saw it riding low?
  


 5       A.    My impression at the time was 4 inches, and I
  


 6   think I heard Brad say he thought it was 3 to 4.
  


 7       Q.    So you thought there was about 500 pounds of
  


 8   extra water in there?
  


 9       A.    That was his estimate, yeah.
  


10       Q.    So would the relationship between the extra
  


11   weight and the extra draw be linear, so that if I
  


12   had -- put another 500 pounds in, would it drop another
  


13   4 inches?
  


14       A.    Not necessarily.  But it might approximate
  


15   that.
  


16             Part of the issue there was how the weight
  


17   was distributed too.  I think Brad said that the
  


18   weight -- the additional leakage was in the one end of
  


19   the boat, so it was kind of tilted rather than spread
  


20   over the --  So it would depend on how you loaded the
  


21   boat, I guess, would be a better way to answer the
  


22   question you're asking.
  


23       Q.    You've got your PowerPoint up there?
  


24       A.    Yes.
  


25       Q.    If you can, would you go to page 197 --
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 1   Slide 197?  You talked some on your direct about this
  


 2   particular picture of the ferry, right?
  


 3       A.    Yes.
  


 4       Q.    And the newspaper that it's in is actually
  


 5   February 19, 1912.
  


 6       A.    That's correct.
  


 7       Q.    But you don't know when the picture was
  


 8   taken?
  


 9       A.    I don't.
  


10       Q.    February 1912, we know, was an unusually dry
  


11   month, correct?
  


12       A.    It was a below-average month, yes.
  


13       Q.    As a matter of fact, in your report from
  


14   1996 -- do you have that with you?  The State Land
  


15   Department report?
  


16       A.    I have it digitally, yes.  The Lower Salt?
  


17       Q.    The Lower Salt, yes.  1996.  Page 4 in the
  


18   introduction, very front.  Small Roman iv.  The third
  


19   full paragraph down says, "During 1912"?
  


20       A.    Yes.
  


21       Q.    "During 1912, the year of Arizona statehood,
  


22   below average streamflow supplied from the upper
  


23   watershed, normal irrigation withdrawls, and filling of
  


24   Roosevelt Reservoir combined to produce reaches of dry
  


25   or limited flow in the Salt River in February 1912."
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 1       A.    Yes.
  


 2       Q.    Does it make sense to you that the ferry
  


 3   would be running at a time there were reaches of drier,
  


 4   limited flow in the river?
  


 5       A.    Well, a lot of people were dry.
  


 6                  COMMISSIONER ALLEN:  Mr. Chairman?
  


 7                  CHAIRMAN NOBLE:  Go right ahead anytime
  


 8   you want, Bill.
  


 9
  


10              EXAMINATION BY COMMISSIONER ALLEN
  


11                  COMMISSIONER ALLEN:  Is this above
  


12   Roosevelt Dam, or is it below?
  


13                  THE WITNESS:  I believe it to be below,
  


14   based upon my interpretation of the picture.
  


15
  


16                CROSS-EXAMINATION (Continued)
  


17   BY MR. McGINNIS:
  


18       Q.    Is this different than the Hayden's Ferry, or
  


19   do you know?
  


20       A.    I took this to be -- just from looking at the
  


21   background, I took this to be somewhere in Segment 6.
  


22       Q.    Which could have been the Hayden's Ferry?
  


23       A.    Could have been.  The pictures I've seen of
  


24   Hayden's Ferry previously, the boat looks a little
  


25   different than that.
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 1       Q.    In your direct, you talked -- you're talking
  


 2   about beavers, and I know we have talked about beavers
  


 3   several times over the years.  You're talking about
  


 4   beavers, and you said, "Professors say it's highly
  


 5   unlikely that beavers would build dams across the Salt"
  


 6   or something along that lines.
  


 7       A.    Yes.
  


 8       Q.    Do you recall that?
  


 9             What professors did you talk to about that?
  


10       A.    There was a professor -- I think it was Utah
  


11   State, somewhere in Utah.
  


12       Q.    Do you know his name, her name?
  


13       A.    I could look it up.  It was a he.  But -- and
  


14   I believe I also said in my conversations with Game &
  


15   Fish Department.  That was Dave Weedman, who's
  


16   testified here before.
  


17       Q.    The professor at Utah, was that a
  


18   conversation you had with that person at a conference,
  


19   or did you call them, or how did that happen?
  


20       A.    It was conversations -- actually, I think it
  


21   was staff that had conversation with him and reported
  


22   back to me.
  


23       Q.    Somebody that works for you?
  


24       A.    Yeah.  That's my recollection.
  


25       Q.    You're aware, aren't you, that in 1865, the
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 1   Arizona Territorial Legislature determined that the
  


 2   Colorado is the only navigable stream in the territory?
  


 3       A.    I'm aware of that document that we've seen
  


 4   before, yeah.
  


 5       Q.    And you'd agree with me, wouldn't you, that
  


 6   in 1865, the Salt was in its ordinary and natural
  


 7   condition?
  


 8       A.    Yes.
  


 9       Q.    In coming to your conclusion that the Salt
  


10   River in Segment 2 through 6 was navigable, did you
  


11   consider this 1865 declaration by the legislature?
  


12       A.    Yes.
  


13       Q.    And what weight did you give it?
  


14       A.    Well, certainly, it's a document, and it was
  


15   the opinion that was expressed.  So, of course, I
  


16   measure it against what I perceive to be the facts.  So
  


17   what weight did I give to it?  As it turns out,
  


18   minimal.  I didn't find it to be consistent with the
  


19   rest of the record that I've looked at.
  


20       Q.    So the folks in the legislature, who were in
  


21   the state at the time the Salt was in its ordinary and
  


22   natural condition, specifically said the Colorado was
  


23   the only navigable river in the territory, and you
  


24   didn't put much weight on that?
  


25       A.    That's correct.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 867


  


 1       Q.    You're also familiar with the federal land
  


 2   surveyors that came out here, right?
  


 3       A.    Yes.
  


 4       Q.    And you know they had specific instructions
  


 5   about what they were supposed to do, depending on
  


 6   whether the river was navigable?
  


 7       A.    Yes.
  


 8       Q.    And you know Mr. Ingalls and some other folks
  


 9   maybe were here in the Salt River Valley doing surveys
  


10   in the late 1860s?
  


11       A.    Yes.
  


12       Q.    Mr. Ingalls was here, I think, in 1868,
  


13   right, in Phoenix?
  


14       A.    Yes.
  


15       Q.    And he did surveys, right?
  


16       A.    He did.
  


17       Q.    He didn't meander any portion of the Salt?
  


18       A.    Looking at that, I don't recall whether he
  


19   did or didn't.  I know there's been discussion on that
  


20   topic.  But as I sit here today, I don't recall one way
  


21   or the other.
  


22       Q.    If he had instructions to meander navigable
  


23   rivers, didn't meander the Salt, is that something you
  


24   considered in coming to your conclusion that the Salt's
  


25   not -- the Salt is navigable in Segments 2 through 6?
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 1       A.    Yes.
  


 2       Q.    And what weight did you give that point?
  


 3       A.    Again, I didn't find that -- I'm not
  


 4   convinced that -- whether he was -- he was supposed to
  


 5   follow the instructions, whether he did follow the
  


 6   instructions.  I think there's some other
  


 7   inconsistencies that I've heard discussed regarding
  


 8   minimal three chain widths you're supposed to meander,
  


 9   and some of those sections weren't meandered, even
  


10   though the widths were greater than three chains.  So
  


11   it's clear he wasn't always following instructions.
  


12             And then I'm not sure that --  Well, I am
  


13   sure the that other information I've read and computed
  


14   and seen about the Salt River, in my understanding of
  


15   what navigability means, are consistent with whatever
  


16   was in his head at the time that caused him to do
  


17   whatever it was.
  


18             So yeah, I'm aware of the argument you guys
  


19   have made over and over again about the GLO surveyors.
  


20   So I didn't find it compelling.  From what I've been
  


21   told, other courts have occasionally found the
  


22   information, I think, probative but not determinative.
  


23       Q.    And you would agree with me that, in 1868,
  


24   the Salt was maybe not in its ordinary and natural
  


25   condition but probably pretty darn close?
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 1       A.    It probably was, yes.
  


 2       Q.    Ms. Consoli asked you this morning some
  


 3   questions.  She talked about Dr. Brown's Delorean.  Do
  


 4   you remember that?
  


 5       A.    Yes.
  


 6       Q.    And I was thinking about this case yesterday,
  


 7   I guess, as I was reading the paper.  And there was a
  


 8   lot of discussion about Back to the Future movies in
  


 9   the newspaper yesterday.  Do you remember those movies?
  


10       A.    I do.
  


11       Q.    And the reason there was discussion yesterday
  


12   is because, I guess, day before yesterday was the day
  


13   that they went forward to in one of the movies,
  


14   October 21st, 2015.
  


15             But if you and I could get in a Delorean, go
  


16   back to the 1865, 1860, to try to figure out whether
  


17   the Salt was navigable, wouldn't one of the first
  


18   things we might do would be to go talk to the people in
  


19   government to see what they thought about it, the
  


20   sovereign and whoever was there?
  


21       A.    The first thing I would do is go out to the
  


22   river.  I guess, maybe you have greater confidence in
  


23   government than I do.  But I'd go out to the river with
  


24   a boat.
  


25       Q.    Would it be unreasonable to go talk to
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 1   whoever was -- the government in control of that
  


 2   section of the river at the time?
  


 3       A.    No.
  


 4       Q.    And yet you didn't pay any attention -- you
  


 5   didn't put much weight -- excuse me.  You didn't put
  


 6   much weight on the 1865 declaration by the Arizona
  


 7   Legislature?
  


 8       A.    I didn't find it to be consistent with the
  


 9   facts as I know them.
  


10       Q.    Would it make sense if we were in our
  


11   Delorean and back in the 1860s to send somebody from
  


12   the government out to the field with particular
  


13   instructions about what to -- how to deal with
  


14   navigable rivers?  Would that be a reasonable thing to
  


15   do?
  


16       A.    I'm sorry.  Repeat your question.
  


17       Q.    We're back in the 1860s.  Would it be a
  


18   reasonable thing to do for us to send somebody from the
  


19   government out into the field onto the river with
  


20   instructions about how to deal with navigable rivers?
  


21   Would that be a reasonable approach?
  


22       A.    Yeah, if they had the -- using the same
  


23   definition of "navigable" that we are today, then that
  


24   certainly would be a good thing to send people out in
  


25   the field and look at the river.
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 1       Q.    And Mr. Ingalls essentially did that in 1868,
  


 2   right?
  


 3       A.    He went out in the field and looked at the
  


 4   river, for sure.
  


 5       Q.    Mr. Fuller, I've handed you a document.  That
  


 6   is -- was Evidence Item Number 6.  Evidence Item
  


 7   Number 6 in the Lower Salt proceedings, entitled
  


 8   "Wormser, et al., versus Salt River Valley Canal Co."
  


 9   Do you see that?
  


10       A.    Yes.
  


11       Q.    What I've given you is an excerpt.  I have a
  


12   whole box here that has the full document, so for any
  


13   of the documents I show you, if you need to get a full
  


14   copy to answer, let me know.  But I think my questions
  


15   will be specific enough so you can just answer from the
  


16   excerpts, but those are certainly available.
  


17             Do you recognize this as the -- what's called
  


18   the Kibbey Decree?
  


19       A.    I'm familiar with the words "Kibbey Decree."
  


20   I don't know that I've looked at it in this format
  


21   before, but . . .
  


22       Q.    On the front, it says "DECISION, Joseph H.
  


23   Kibbey, Judge, March 31, 1892."  Do you see that?
  


24       A.    I do.
  


25       Q.    I would like you to turn over to page 5, the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 872


  


 1   last paragraph there.  See where it says, "On the 7th
  


 2   day of February, 1887"?
  


 3       A.    Yes.
  


 4       Q.    Okay.  I'm going to paraphrase here because
  


 5   it's a long paragraph, but it says on February 7, 1887,
  


 6   Salt River Valley canal company, Maricopa canal
  


 7   company, M. Wormser, C.T. Hayden, and 49 others
  


 8   alleging themselves to be the owners of the Tempe
  


 9   Irrigating canal, and Henry C. Rogers and 45 others
  


10   alleging themselves to be owners of the Utah canal,
  


11   some other canal companies, "filed their complaint in
  


12   this court against the Arizona canal company, alleging
  


13   that the Salt River is a natural unnavigable stream
  


14   rising in the mountains in the eastern part of the
  


15   territory and running thence in a westerly direction to
  


16   its junction with the Gila river in Maricopa county."
  


17             Do you see that?
  


18       A.    I do.
  


19       Q.    Are you familiar with this document, in
  


20   general?
  


21       A.    In general.
  


22       Q.    Did you consider the statements in this
  


23   document in coming to your conclusion that Segments 2
  


24   through 6 were navigable?
  


25       A.    I'm trying to remember whether I actually
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 1   cited this document in my report or something analogous
  


 2   to it anyways.  Let me just double-check here
  


 3   something.
  


 4             Well, the document from 1892 is cited in the
  


 5   bibliography from the Lower Salt report, so, I guess I
  


 6   did consider it, yes.
  


 7       Q.    Here it refers to these folks alleging that
  


 8   the Salt River is a natural, unnavigable stream.  Do
  


 9   you see that?
  


10       A.    I do.
  


11       Q.    One of the people mentioned here is C.T.
  


12   Hayden.  Do you see that?
  


13       A.    I do.
  


14       Q.    C.T. Hayden would be the initials for Charles
  


15   Turnbull Hayden maybe?
  


16       A.    Yeah.
  


17       Q.    That would be his initials?
  


18             That's the same Hayden who ran Hayden's
  


19   Ferry?
  


20       A.    Yes.
  


21       Q.    Same Hayden who tried to do the log float in
  


22   1873?
  


23       A.    I believe so, yes.
  


24       Q.    And he's here cited in this court document as
  


25   alleging that the Salt River is a natural, unnavigable
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 1   stream?
  


 2       A.    Yes.
  


 3       Q.    And you considered this in your determination
  


 4   that Segments 2 through 6 were navigable?
  


 5       A.    Yes.
  


 6       Q.    What weight did you give this document?
  


 7       A.    Well, certainly, it was somebody who had
  


 8   made -- used the words "navigable," "nonnavigable,"
  


 9   "unnavigable," whatever.  So we looked at it, and my
  


10   determination was I'm not sure that they were using the
  


11   same definition that I'm required to use, or whether
  


12   they considered it at all, or whether in its ordinary
  


13   and natural condition, or what.  So it was a piece of
  


14   information.  Again, we looked at the totality of all
  


15   the information, the totality of what -- I presented
  


16   over the earlier parts of this week and came to a
  


17   different conclusion than those folks.
  


18       Q.    Did you recall recognizing that one of the
  


19   folks listed in here was C.T. Hayden?
  


20       A.    It certainly doesn't surprise me.  But I
  


21   don't recall it specifically here 20 years later, no.
  


22       Q.    Are you familiar with the Maricopa County
  


23   Board of Supervisors' approval in 1909 of petitions to
  


24   build a bridge across the Salt River, a nonnavigable
  


25   stream?  Does that sound familiar to you?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 875


  


 1       A.    In the sense that I think you've brought it
  


 2   up before.
  


 3       Q.    I don't think I've brought it up before, but
  


 4   I could be wrong.
  


 5             Mr. Fuller, I've handed you what has been
  


 6   submitted as Evidence Item Number 29 in the Lower Salt
  


 7   case.  Probably it was submitted about 2003.  It is a
  


 8   transmittal letter and the report by Dr. Doug Kupel and
  


 9   Ellen Endebrock, E-n-d-e-b-r-o-c-k, entitled
  


10   "Historical and Scientific Evidence Concerning
  


11   Navigability of the Lower Salt River."  Do you see
  


12   that?
  


13       A.    I do.
  


14       Q.    Do you recall seeing this report before?
  


15       A.    I do.
  


16       Q.    Okay.  On page 5 of that report, which is in
  


17   the excerpt I gave you, it discusses this 1909 bridge
  


18   issue.  Do you see that?
  


19       A.    Down at the bottom there?
  


20       Q.    Yeah.
  


21       A.    Yeah.  I do see that.
  


22       Q.    As a matter of fact, this same discussion is
  


23   in a 1996 report that's Lower Salt's Evidence Item 17
  


24   that was authored by Dr. Kupel and a gentleman named
  


25   Thomas Buschatzke, B-u-s-c-h-a-t-z-k-e.  Are you
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 1   familiar with Mr. Buschatzke?
  


 2       A.    Is he sitting back there?  Was he?
  


 3                  CHAIRMAN NOBLE:  No, he's not.
  


 4                  THE WITNESS:  I thought I saw him
  


 5   earlier this week.  But he's a historian for the city,
  


 6   as I recall.
  


 7   BY MR. McGINNIS:
  


 8       Q.    That's Dr. Kupel.
  


 9       A.    Oh.
  


10       Q.    Mr. Buschatzke is the current director of the
  


11   Department of Water Resources.  Do you know him?
  


12       A.    Apparently not.
  


13       Q.    In the bottom paragraph here on page 5,
  


14   you'll see if I'm reading this right, "On March 18,
  


15   1909, the Territorial Legislature adopted, and the
  


16   Governor signed, a bill entitled 'An Act Relating to
  


17   the Construction of Bridges Across Non-Navigable
  


18   Streams Within the Territory of Arizona.'"
  


19             Did I read that right?
  


20       A.    It sounds like you did.
  


21       Q.    And then he goes on to say that pursuant to
  


22   that bill, some citizens filed a petition, including
  


23   one to build a bridge ". . . 'across the Salt River, a
  


24   nonnavigable stream' at the foot of Center Street
  


25   (later Central Avenue) in Phoenix."  I'm reading in the
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 1   second line of the second -- the first paragraph on
  


 2   page 6.
  


 3       A.    Yeah.  I see that.
  


 4       Q.    And there was also a petition to file -- to
  


 5   build another bridge "across the Salt River, a
  


 6   nonnavigable stream, at Tempe."  Do you see that in the
  


 7   next line?
  


 8       A.    I do.
  


 9       Q.    And then in 1909, on April 20th, the County
  


10   Board of Supervisors approved the petition, which was
  


11   these petitions, to build the bridges across these --
  


12   the nonnavigable stream.  Do you see that?
  


13       A.    I do.
  


14       Q.    Okay.  As a matter of fact, if you go on down
  


15   in Dr. Kupel's report on page 6, he talks about a
  


16   little -- some controversy that arose after the vote,
  


17   and it says, "Subsequent to the election, the County
  


18   Board of Supervisors asked G.P. Bullard, the county
  


19   attorney, to examine several issues with regard to the
  


20   bridge vote . . . ."  [Quoted as read.]
  


21             Do you see that?
  


22       A.    Yes.
  


23       Q.    Mr. Kupel -- Dr. Kupel goes on to say that
  


24   the question of navigability was an issue in Attorney
  


25   Bullard's analysis.  Do you see that?  Next paragraph.
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 1       A.    Yeah, I see that sentence.
  


 2       Q.    Apparently, "County Attorney Bullard," in
  


 3   1909, "specifically examined the navigability of the
  


 4   Salt River in his opinion, since the question of its
  


 5   navigability had an effect on his ruling.  Bullard
  


 6   noted:  'The proposed bridge is to be constructed over
  


 7   a large water-course, to wit, a large non-navigable
  


 8   stream.'"
  


 9             Do you see that?  Bottom of page 6, top of
  


10   page 7?
  


11       A.    Yeah, I see that.
  


12       Q.    Did you consider the events relating to the
  


13   1909 bridge bill, the petition, and Mr. Bullard's legal
  


14   opinion in coming to your conclusion that Segments 2
  


15   through 6 were navigable?
  


16       A.    Yes, I did.
  


17       Q.    And what weight did you give that in your
  


18   analysis?
  


19       A.    You know, I would say I gave it minimal
  


20   weight.  Maybe it's not an accurate way to portray
  


21   that.  I gave it the --  I read it, I understood it,
  


22   and, again, I didn't find it to be consistent with the
  


23   definition of navigability that, I believe, the Daniel
  


24   Ball test puts on us.
  


25       Q.    And what did you do to determine whether it
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 1   was consistent with the Daniel Ball test?
  


 2       A.    All the things that I've been talking about
  


 3   for the last couple of days.
  


 4       Q.    So you didn't do anything to look into, see
  


 5   what test those folks had applied, either the County
  


 6   Board of Supervisors, all the petitioners, or the
  


 7   county attorney?
  


 8       A.    I was unable to find what particular things
  


 9   that they did.  I'm not sure it was a particularized
  


10   assessment at all, so . . .
  


11       Q.    I'm thinking now I should have made
  


12   Mr. Heilman stay here instead of going out of town, so
  


13   he could be Vanna White for me.
  


14                  CHAIRMAN NOBLE:  That's it?  That's
  


15   okay.
  


16                  MR. McGINNIS:  I'm assuming your comment
  


17   is the fact that the entire document that I'm pulling
  


18   this from is about --
  


19                  CHAIRMAN NOBLE:  My comment is because
  


20   they have copies.
  


21                  MR. BREEDLOVE:  He has multiple copies.
  


22   He has -- Jim has multiple copies in his hand.
  


23                  MR. McGINNIS:  I thought I put five up
  


24   there.
  


25                  COMMISSIONER HORTON:  Sorry.
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 1                  CHAIRMAN NOBLE:  Does anybody else have
  


 2   more copies?
  


 3                  MR. McGINNIS:  Nope, that's it.
  


 4                  CHAIRMAN NOBLE:  Just as long --  If
  


 5   Hood gives me his, I'll be fine.
  


 6                  MR. HOOD:  Here you go.
  


 7                  CHAIRMAN NOBLE:  No, we're fine, Sean.
  


 8                  MR. McGINNIS:  Are we good now?
  


 9   Mr. Chairman, are we good now to go?  Can we proceed?
  


10                  CHAIRMAN NOBLE:  As far as I know,
  


11   you've always been good.
  


12                  MR. McGINNIS:  Thank you.
  


13   BY MR. McGINNIS:
  


14       Q.    Mr. Fuller, what I've handed you is a
  


15   document that is Evidence Item Number 6 in the Lower
  


16   Salt proceedings.  It's a court document, case entitled
  


17   "Patrick T. Hurley versus Charles F. Abbott," Case
  


18   Number 4564, in the Third Judicial District, Territory
  


19   of Arizona.
  


20             Have you seen some version of this document
  


21   before?
  


22       A.    Yes, sir.
  


23       Q.    This is what we've referred to as the Kent
  


24   Decree, right?
  


25       A.    It is.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 881


  


 1       Q.    And you actually referred to that, I think,
  


 2   some in your direct, some of the flow measurements or
  


 3   something in this document.  Do you recall that?
  


 4       A.    I don't remember talking about the Kent
  


 5   Decree in my direct.  But I do remember the Kent
  


 6   Decree, and I know that we referred to it in our Lower
  


 7   Salt report, perhaps the Upper Salt as well.
  


 8       Q.    Do you recall the passage in this document
  


 9   that refers to the navigability of the Salt River?
  


10       A.    Yeah, I think it says something like the Salt
  


11   River, a nonnavigable stream, blah, blah, blah.
  


12       Q.    In the first paragraph on page 3, must be six
  


13   or seven lines down, it says, "Entering the valley from
  


14   northeast is the Salt river, a non-navigable stream."
  


15       A.    Yeah.
  


16       Q.    Do you see that?
  


17       A.    Yeah.
  


18       Q.    Did you consider Judge Kent's statement in
  


19   this 1910 decree in coming to your conclusion that
  


20   Segments 2 through 6 of the Salt are navigable?
  


21       A.    Sure did.
  


22       Q.    And what weight did you give that?
  


23       A.    I gave it weight like I gave all of the
  


24   information.  I considered its reasonableness, what
  


25   their perspective was at the time, whether it was a
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 1   particularized assessment, and whether it was
  


 2   consistent with the other facts as I knew it in the
  


 3   Daniel Ball test for navigability.
  


 4       Q.    Have you ever seen a court document that says
  


 5   the Salt River is a navigable stream?
  


 6       A.    I guess that depends on what you mean as a
  


 7   court document.
  


 8       Q.    Something issued from the Court.  Not --
  


 9   Obviously, if you go back and look at the pleadings in
  


10   this case, where we're all arguing against each other,
  


11   discount those because that's somebody's position.  But
  


12   a document issued by the Court that says the Salt River
  


13   is a navigable stream?
  


14       A.    As I sit here today, I can't think of one.
  


15       Q.    Are you familiar with an analysis that was
  


16   done by the U.S. Bureau of Land Management in 1963
  


17   regarding the navigability of the Salt River?
  


18       A.    Yes.
  


19                  MR. McGINNIS:  I've really upgraded on
  


20   my Vanna.
  


21                  MR. SLADE:  I'll tell Jeff that.
  


22                  MR. McGINNIS:  I'm sure he'll agree.
  


23                  COMMISSIONER ALLEN:  There's no question
  


24   about that.
  


25
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 1   BY MR. McGINNIS:
  


 2       Q.    I'm sorry.  Did you say you were familiar or
  


 3   were not familiar with the BLM analysis?
  


 4       A.    As you can see on the page that's up on the
  


 5   screen here, from the Lower Salt, you can see that is
  


 6   cited there in the middle of the page, second bullet.
  


 7   So yes.
  


 8       Q.    You're making a big assumption when you're
  


 9   assuming I can see that, but I'm going to trust you.
  


10   Okay?
  


11       A.    It's a limited amount of trust, I'm sure.
  


12   But yeah.
  


13       Q.    I figure there are enough other witnesses
  


14   here and somebody's going to tell me.
  


15       A.    Yes.
  


16       Q.    What you've cited in your report, is that
  


17   this same document?
  


18       A.    1964, BLM, yeah, I'm guessing it is.
  


19       Q.    This document is Lower Salt's Evidence
  


20   Item 12, part 2.  And it's Tab 1.  Evidence Item
  


21   Number 12 was a huge stack of documents submitted by
  


22   Jim Callahan.  I think there are about 200 documents in
  


23   there.  Do you remember that?
  


24       A.    Jim Callahan, the city attorney?
  


25       Q.    Yes, sir.
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 1       A.    Yeah.  I think I got mine from Jim Brazelton,
  


 2   but yeah.
  


 3       Q.    I think maybe Callahan resubmitted what
  


 4   Brazelton had previously submitted, but the part that's
  


 5   in there now is from Mr. Callahan.
  


 6             And this is a Bureau of Land Management
  


 7   memorandum from the director to SD, Arizona.  I'm
  


 8   assuming that's the state director or some state
  


 9   person.  Do you think that's a reasonable assumption?
  


10       A.    Sure.
  


11       Q.    The subject is "Consideration and opinion on
  


12   reestablishment of a portion of the boundary, Salt
  


13   River Indian Reservation, Township 1 North, Range 5
  


14   East."  Did I read that right?
  


15       A.    Yeah.
  


16       Q.    And if you look at the last page, it's dated
  


17   May 6, 1964, correct?
  


18       A.    Correct.
  


19       Q.    And on the second page of this document, the
  


20   Director of the Bureau of Land Management, second page,
  


21   first full paragraph.  Do you see that?
  


22             You're trusting me too much if you're not
  


23   looking at the document while I'm reading.  Second
  


24   page.  Page 2, first full paragraph.  It says,
  


25   "Township 1 North, Range 5 East, was originally
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 1   surveyed in 1868 by W.F. Ingalls, Deputy Surveyor, as
  


 2   shown upon the official plat approved October 22,
  


 3   1868."  You would agree with that, right?
  


 4       A.    I agree that's what it says, yes.
  


 5       Q.    Well, you also agree that Ingalls actually
  


 6   did the survey in 1868, from what you know?
  


 7       A.    It's the Ingalls survey, correct.
  


 8       Q.    "The field notes and plat depict the presence
  


 9   of Salt River in the northwesterly portion of the
  


10   township, flowing in a general" -- I think that's
  


11   probably "west southwest."  Does that seem reasonable?
  


12       A.    Yeah.
  


13       Q.    -- "west southwest direction, through two
  


14   distinct and separate channels for almost the entire
  


15   distance."
  


16             Would you agree that that's what the plat and
  


17   field notes depict from Mr. Ingalls' survey?
  


18       A.    Yes.
  


19       Q.    "The channels are labeled separately" --
  


20   excuse me.  "The channels are labeled respectively,
  


21   'North Channel of the Salt River' and 'South Channel of
  


22   the Salt River.'"  [Quoted as read.]
  


23             Would you agree that's what the channels are
  


24   labeled on that plat?
  


25       A.    I'm not looking at the plat, but my
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 1   recollection of having looked at it is yes, he had a
  


 2   north channel and a south channel.  We talked about
  


 3   that previously this week.
  


 4       Q.    "The intervening island area is half to
  


 5   three-quarters mile in width.  Upon the plat this
  


 6   island carries the notation, 'Land sandy subject to
  


 7   overflow, Soil 3rd rate.'"
  


 8             You probably don't recall that notation.
  


 9   Does that seem consistent with what's in the map?
  


10       A.    Yeah.  I do.
  


11       Q.    He says -- then goes on to say, "The original
  


12   survey did not meander or segregate the river channels
  


13   or island area and their representation upon the plat
  


14   is by sketching, coordinated with the recorded section
  


15   line crossings."
  


16             Did I read that right?
  


17       A.    Yes.
  


18       Q.    The next sentence -- next paragraph, the BLM
  


19   director says, "At the time of the original survey, and
  


20   on the date of Arizona's admission into the Union, Salt
  


21   River would have to be considered a nonnavigable
  


22   stream."
  


23             Did I read that correctly?
  


24       A.    You did.
  


25       Q.    I'm assuming you disagree with that?
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 1       A.    I do.
  


 2       Q.    And did you consider that opinion in coming
  


 3   to your conclusion that Segments 2 through 6 of the
  


 4   Salt are navigable?
  


 5       A.    I did.  As you can see, it's cited in our
  


 6   report.  So yes, we did consider it.
  


 7       Q.    And what weight did that carry in your
  


 8   analysis?
  


 9       A.    Again, it's similar.  That's not a really
  


10   different question, since it seems like they based
  


11   their decision entirely on the GLO survey data, so it's
  


12   really not a different question from the one you asked
  


13   me previously about Ingalls and other surveyors.
  


14             I guess, I'd also point out that, in other
  


15   navigability cases elsewhere, the federal government
  


16   isn't exactly friendly to the concept of navigability
  


17   in giving its property to the state, so . . .
  


18       Q.    So the answer to my question is "Not much at
  


19   all"?
  


20       A.    I did consider it.  I considered it like
  


21   everything else and weighed it in conjunction with all
  


22   the other information, and would have loved to have
  


23   been able to look through their boxes of "Here's all
  


24   the information that we used to come to this decision."
  


25   Didn't have that.
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 1       Q.    Try to get those?
  


 2       A.    We have made Freedom of Information requests
  


 3   from --  Actually, it's the Bureau of Reclamation.  So
  


 4   I know I've been down to the BLM, made searches down
  


 5   there.  Certainly have not come up with anything.
  


 6                  MR. BREEDLOVE:  Hey, Mark, I was taking
  


 7   a note when you said where that quote was.  Could you
  


 8   just repeat where that last quote was?
  


 9                  MR. McGINNIS:  It was page 2 --  This is
  


10   Evidence Item 012, part 2, Tab 6.  And it's in the
  


11   letter, page 2, second full paragraph, first sentence.
  


12                  MR. BREEDLOVE:  Thank you.
  


13   BY MR. McGINNIS:
  


14       Q.    Mr. Fuller, what I handed you now --
  


15                  COMMISSIONER ALLEN:  Mark, may I
  


16   interrupt?
  


17                  MR. McGINNIS:  Yes, sir.
  


18
  


19             EXAMINATION BY COMMISSIONER ALLEN
  


20                  COMMISSIONER ALLEN:  If you read the
  


21   third paragraph of page 2, the BLM states that "At
  


22   about the turn of the century and subsequently,
  


23   retention dams have been constructed on the upper
  


24   reaches of the Salt River and its major tributary, the
  


25   Verde River, for irrigation and power purposes.
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 1   Consequently, the river has ceased flowing except for
  


 2   flash flooding or the release of excess irrigated
  


 3   waters."  [Quoted as read.]  So it's not in its normal
  


 4   and ordinary condition at that point.
  


 5                  MR. McGINNIS:  I'm not sure I would want
  


 6   to --  Can I ask the witness a question to answer what
  


 7   your question is?
  


 8                  COMMISSIONER ALLEN:  Absolutely.  Please
  


 9   do.
  


10                  CHAIRMAN NOBLE:  Do you have a question,
  


11   Bill?
  


12                  COMMISSIONER ALLEN:  Yeah.  If what
  


13   they're saying here is true, is it not true that it was
  


14   not in its normal and natural condition?
  


15                  CHAIRMAN NOBLE:  Do you have a question
  


16   of the witness?
  


17                  MR. McGINNIS:  I know what the answer
  


18   is.  I'm just a little bit reluctant to testify.
  


19   That's my --
  


20                  COMMISSIONER ALLEN:  No.  I can ask it
  


21   of Jon.  I wasn't being specific with regard to your
  


22   response.
  


23                  MR. McGINNIS:  Let me ask him a
  


24   follow-up question.  Maybe that will answer your
  


25   question.
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 1                CROSS-EXAMINATION (Continued)
  


 2   BY MR. McGINNIS:
  


 3       Q.    You would agree, wouldn't you, Jon, that
  


 4   based upon what Commissioner Allen just read at the end
  


 5   of that paragraph, that after the diversions, it wasn't
  


 6   its ordinary and natural condition?
  


 7       A.    Yes, I would agree with that.
  


 8       Q.    You would also agree with me, though,
  


 9   wouldn't you, that the first sentence of that
  


10   paragraph, it says at the time of the original survey,
  


11   and on the date of the admission into the Union, Salt
  


12   River would have to be considered a nonnavigable
  


13   stream?
  


14       A.    I would agree with you that that's what it
  


15   says, yes.
  


16       Q.    And the time of the initial survey was 1868.
  


17       A.    That's correct.
  


18       Q.    That was before any of the things that
  


19   happened -- that are discussed later in the paragraph
  


20   happened, right?
  


21       A.    For that reach, I believe that's correct.
  


22                  MR. McGINNIS:  Does that clear it up,
  


23   Commissioner Allen?
  


24                  COMMISSIONER ALLEN:  Sure.
  


25
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 1   BY MR. McGINNIS:
  


 2       Q.    Mr. Fuller, I think what we've handed you now
  


 3   is Lower Salt Evidence Item Number 2, Salt River Pima
  


 4   Indian Community versus Arizona Sand & Rock Company.
  


 5   Do you see that?
  


 6       A.    Yes, I do.
  


 7       Q.    Is that the document we gave you?
  


 8       A.    Yes.
  


 9       Q.    It's in the United States District Court,
  


10   District of Arizona.  Do you see that?
  


11       A.    Yes, I do.
  


12       Q.    Has a stamp up in the right-hand corner.
  


13   Looks like it's filed March 12th, 1976, as best I can
  


14   tell.  Does that make sense to you?
  


15       A.    Yes.
  


16       Q.    Are you familiar with this litigation?
  


17       A.    I am.
  


18       Q.    Would you tell me what your understanding is
  


19   of what was going on there?
  


20       A.    I believe it was a dispute over the boundary
  


21   of the Salt River Indian reservation.
  


22       Q.    Would navigability in your -- is it your
  


23   understanding that navigability could affect that --
  


24   outcome of that dispute?
  


25       A.    That's where my understanding starts to get a
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 1   little vague.
  


 2       Q.    I don't want to push you beyond --
  


 3       A.    The answer is yes, I believe the issue was
  


 4   raised and parties stipulated.  I believe that was what
  


 5   I recollect.
  


 6       Q.    Let's turn over to page 11 of the excerpt
  


 7   that I gave you.  Do you see paragraph 30 there?  Says,
  


 8   "The Salt River is not now and never has been a
  


 9   navigable river."
  


10             Do you see that?
  


11       A.    Yes.
  


12       Q.    Then the next page I gave you is page 25.
  


13   That's signed by W.D. Murray, senior district court
  


14   judge.  Is that right?
  


15       A.    Yes.
  


16       Q.    In this --  My understanding of this
  


17   document, Jon, just so we're clear, it's a consolidated
  


18   pretrial order that basically sets forth the
  


19   stipulations of the parties.  Is that your
  


20   understanding of what this would be?
  


21       A.    They stipulated they weren't going to argue
  


22   that point, yeah.
  


23       Q.    And the parties to this case included the
  


24   Salt River Pima Indian Community, right?
  


25       A.    Yes.
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 1       Q.    Included Arizona Sand & Rock Company?
  


 2       A.    Yeah.
  


 3       Q.    Included another -- Johnson & Stewart
  


 4   Materials, which is another sand and rock company,
  


 5   right?
  


 6       A.    Yes.
  


 7       Q.    City of Mesa?
  


 8       A.    Right.
  


 9       Q.    Included the Secretary of the Interior?
  


10       A.    Yes.
  


11       Q.    Included Salt River Valley Water Users'
  


12   Association, one of my clients?
  


13       A.    Yes.
  


14       Q.    Included the State of Arizona Department of
  


15   Transportation?  Do you see that on the next page?
  


16       A.    I do.
  


17       Q.    I'm sorry.  I missed your answer.
  


18       A.    I said I do, yes.
  


19       Q.    Did you consider this order in coming to your
  


20   conclusion that Segments 2 through 6 of the Salt were
  


21   navigable?
  


22       A.    Yes.
  


23       Q.    What weight did you give this?
  


24       A.    In the same way that we discussed previously.
  


25       Q.    So we've gone through, I think, six different
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 1   judicial and government documents.
  


 2
  


 3              EXAMINATION BY COMMISSIONER ALLEN
  


 4                  COMMISSIONER ALLEN:  Mark, could you
  


 5   clarify -- could Jon clarify for me, wasn't the north
  


 6   boundary of the Salt River meandered when the original
  


 7   survey was conducted along through this area where the
  


 8   reservation existed?
  


 9                  THE WITNESS:  I don't recall
  


10   specifically.  My recollection was that the boundary
  


11   went to the middle of a particular channel.
  


12                  COMMISSIONER ALLEN:  Well, normally it
  


13   should have, but in this particular case, I don't think
  


14   that's the case.
  


15                  THE WITNESS:  Yeah.  My understanding,
  


16   Commissioner Allen, of this and the other documents
  


17   is -- kind of fall into that category.  It wasn't clear
  


18   that a particularized assessment was made of
  


19   navigability, that parties agreed or made a decision.
  


20   And it kind of falls into that category the Court dealt
  


21   with when it dealt with the presumptions of
  


22   non-navigability.  It directed that it was more
  


23   appropriate to go collect information specifically
  


24   relating to navigability, the current definition and
  


25   federal test, and to reconsider that, that these were
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 1   not diagnostic or definitive -- but maybe not
  


 2   definitive.
  


 3
  


 4                CROSS-EXAMINATION (Continued)
  


 5   BY MR. McGINNIS:
  


 6       Q.    And it is something you think you should
  


 7   consider, though, as part of the evidence?
  


 8       A.    Yes.
  


 9                  MR. McGINNIS:  Do you have more
  


10   questions?
  


11                  COMMISSIONER ALLEN:  There's no answer
  


12   to my question at this point.
  


13                  THE WITNESS:  I don't have that
  


14   information in front of me.  That's something we could
  


15   dig up, certainly.
  


16                  MR. McGINNIS:  Sorry, I'm trying to
  


17   remember where I was.
  


18   BY MR. McGINNIS:
  


19       Q.    I think I asked you earlier whether you had
  


20   ever seen the official court documents -- court
  


21   decisions saying the Salt was navigable.
  


22             Let me ask you a different question.  That
  


23   is, have you ever seen any official government reports
  


24   saying that the Salt's a navigable stream, other than
  


25   your own?
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 1       A.    I was just considering whether I considered
  


 2   it official.  Approved by an agency.
  


 3             Other than my own?  I can't think of any
  


 4   offhand, but there may be some that are out there.  I
  


 5   can't think of any.
  


 6       Q.    Do you know of any other person you would
  


 7   consider to be an expert, except for those people that
  


 8   are testifying in this proceeding, that has ever come
  


 9   to the conclusion or published an opinion that the Salt
  


10   River is a navigable stream, excluding everybody who's
  


11   going to testify here that the Commission is going to
  


12   see anyway?
  


13       A.    By "testify," you mean people that have
  


14   written in letters and things like that?  People that
  


15   are entered into evidence?
  


16       Q.    Yeah.
  


17       A.    I'm not aware of anybody that's made any kind
  


18   of particular assessment of the Salt River anywhere
  


19   outside of these proceedings, so . . .
  


20       Q.    In terms of the documents that have been
  


21   submitted by other folks who have some expertise, have
  


22   you reviewed the things that have been submitted?
  


23       A.    I've reviewed things that have been submitted
  


24   for the past hearings.  I've briefly scanned some of
  


25   the things that have come in for this one.
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 1       Q.    The good news is I'm not going to ask you
  


 2   about any of the new stuff.  I'm going to ask you about
  


 3   the old ones.  Like stuff from the '90s, have you
  


 4   looked at those?
  


 5       A.    In the '90s, yeah.
  


 6       Q.    As soon as you see this document, you're
  


 7   going to tell me I just misspoke because the first
  


 8   document I'm going to start with was something that was
  


 9   submitted recently, although it's a document from a
  


10   while back.
  


11             What we've given you is a document that's
  


12   marked as Exhibit -- it's consolidated Exhibit 26, Tab
  


13   E, so that exhibit.  And it is a recent submittal.  But
  


14   it's a report from 1966.  Do you see that in the second
  


15   page there -- actually, the first page of the report,
  


16   October 24, 1966?
  


17       A.    I do.
  


18       Q.    Have you seen this document before?
  


19       A.    I may have, yeah.
  


20       Q.    And it's entitled "Morphology of the Salt
  


21   River:  Stewart Mountain Dam to Phoenix, Arizona."
  


22   It's written by a gentleman named Troy L. -- I think
  


23   it's Pewe.  Do you know how to pronounce that?
  


24       A.    I think Pewe is correct.  I knew Dr. Pewe
  


25   before he passed away, knew him well.
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 1       Q.    You were familiar with him?
  


 2       A.    Yes.
  


 3       Q.    And you understood that he was a pretty
  


 4   well-known geology professor at Arizona State
  


 5   University?
  


 6       A.    Yes.
  


 7       Q.    And he was a registered geologist in the
  


 8   state of Arizona?
  


 9       A.    Yeah, he was actually one of the members of
  


10   the original Commission.
  


11       Q.    That's correct.
  


12             And he's actually somebody that you relied
  


13   upon when you did your master's thesis at the
  


14   University of Arizona back in 1987, right?
  


15       A.    I had conversations with him.  He was not on
  


16   my committee.  He was at ASU.  I was at U of A.
  


17       Q.    But you cited things from him, right?
  


18       A.    Yeah.
  


19       Q.    You cited personal communications with him?
  


20   Do you recall doing that?
  


21       A.    Yeah, I did have personal conversations with
  


22   him.  I don't remember every citation in my thesis from
  


23   all those years ago, but . . .
  


24       Q.    I'll help you out.
  


25       A.    But yes.  I do remember some conversations
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 1   with him in the course of doing my thesis research.
  


 2       Q.    And what I've handed you now is Exhibit C026,
  


 3   Tab A.  And I'm sorry to do this to you because I know
  


 4   if I saw portions of my master's thesis now, I wouldn't
  


 5   want to see it.
  


 6       A.    I take it out and read it all the time.
  


 7       Q.    Yours is much better than mine, so I'm sure
  


 8   it won't cause you the nightmares that mine does.
  


 9             It is your --  This is your master's thesis
  


10   from 1987, right?
  


11       A.    It's a piece of it, yeah.
  


12       Q.    And if you turn over to page 69, cites Pewe,
  


13   T.L., 1986, personal communication on 6-17-86.
  


14       A.    Yes.
  


15       Q.    So you talked to Dr. Pewe?
  


16       A.    I did.
  


17       Q.    In the context of your doing your thesis?
  


18       A.    Yes.
  


19       Q.    And you cited that conversation in your
  


20   thesis?
  


21       A.    Yes.
  


22       Q.    And you also cited two articles from him.
  


23       A.    I did.
  


24       Q.    Moving back now to Exhibit C026(E), I'm on
  


25   the first page past the title page, where it says
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 1   "Introduction."  Do you see that page?
  


 2       A.    I do.
  


 3       Q.    And if you look at the second paragraph
  


 4   there, second sentence, "The reach of the river
  


 5   reviewed in this report is from Stewart Mountain Dam to
  


 6   Phoenix -- a distance of 35 miles."
  


 7             Do you see that?
  


 8       A.    I do.
  


 9       Q.    Next sentence says, "A series of 5 dams,
  


10   Roosevelt, Horse Mesa, Mormon Flat, Stewart Mountain,
  


11   and Granite Reef, with a total reservoir capacity of
  


12   374,755 acre feet, cause the river in this reach to be
  


13   without water most of the time."
  


14             Do you see that?
  


15       A.    Yes.
  


16       Q.    Next sentence says, "Prior to the
  


17   construction of the dams the river was also classified
  


18   as unnavigable."  [Quoted as read.]
  


19             Do you see that?
  


20       A.    I do.
  


21       Q.    Did you give any consideration to Dr. Pewe's
  


22   opinions when you came to your conclusion that Segments
  


23   2 through 6 were navigable?
  


24       A.    It's not clear to me, from reading this, that
  


25   his opinion is that it's unnavigable.  He just says --
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 1   Well, prior to the dams, it was classed as unnavigable.
  


 2   It's not really clear what he's referring to at all.
  


 3   So yeah.
  


 4             But I don't remember looking at this document
  


 5   in that context.  And my discussions with him that
  


 6   you're asking about, personal communications, were
  


 7   certainly not about navigability when I was doing my
  


 8   master's research.
  


 9       Q.    Okay.  Turn to page 2, first paragraph there.
  


10   Dr. Pewe writes, "In keeping with this characteristic
  


11   of the desert stream, the flow of the Salt River
  


12   through the Basin and Range regions, except in times of
  


13   flood, was (even prior to dam construction) generally
  


14   underground through the" --
  


15             I always get this word wrong, my hydrologist
  


16   clients always --
  


17       A.    Quaternary.
  


18       Q.    "Quaternary"?  Close enough?
  


19   Q-u-a-t-e-r-n-a-r-y?
  


20             -- "elastic" -- is that "elastic" or
  


21   "clastic"?
  


22       A.    "Clastic."
  


23       Q.    -- "clastic deposits.  In the area of Tempe,
  


24   however, bedrock lies close to the surface and the
  


25   water may flow at the surface, but elsewhere be
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 1   subsurface."
  


 2             Do you see that?
  


 3       A.    Yes.
  


 4       Q.    You would agree -- would you agree with that
  


 5   statement?
  


 6       A.    I've not quantified the amount of underflow
  


 7   that occurs, but it would surprise me if that's
  


 8   correct, that there's more underflow than there was
  


 9   surface flow.
  


10       Q.    But what Dr. Pewe is essentially saying here
  


11   is in the area between Stewart Mountain and Tempe
  


12   Butte, most of the river goes underground, even before
  


13   the construction of the dams.  Isn't that what he's
  


14   saying?
  


15       A.    Again, I understand what he's saying.  And
  


16   I've not done the quantifications of the amount of
  


17   underflow relative to the surface flow, but I doubt
  


18   that that's a correct statement the way it's written.
  


19       Q.    Let's look at it more from a qualitative
  


20   standpoint than a quantitative, then.  Would you agree
  


21   that a substantial amount of water, under ordinary and
  


22   natural conditions, that would go underground at the
  


23   Salt River between Stewart Mountain and Tempe Butte?
  


24       A.    My understanding is the USGS did a study to
  


25   try to -- it's a Thomsen and Porcello study that was


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 903


  


 1   '90, '91.  They attempted to quantify that, and
  


 2   relative to the surface flow, it was not a substantial
  


 3   amount.
  


 4       Q.    But it's known enough that it exists that
  


 5   somebody decided to go quantify it.  It's a given fact
  


 6   that it does happen?
  


 7       A.    Sure.
  


 8       Q.    And it's also known, isn't it, that the
  


 9   water -- some of that water, at least, then comes up to
  


10   the surface near Tempe Butte?
  


11       A.    Yes.
  


12       Q.    So there are times, maybe a lot of times,
  


13   when there can be surface flow at Tempe Butte but
  


14   little or no flow between Tempe Butte and Stewart
  


15   Mountain Dam?
  


16       A.    In its ordinary and natural condition, I
  


17   would have to say no.
  


18       Q.    Why is that -- that you say that?
  


19       A.    Just based on the predevelopment hydrology
  


20   study that was done, the flow data that I've seen, I've
  


21   never seen anything that says the inflow to the Salt
  


22   River Valley was low enough that it could have been
  


23   completely absorbed into the subsurface, so if it
  


24   happened, it was extremely rare.  I'm just not aware of
  


25   that condition.  All the reports that I've seen


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 904


  


 1   indicate that the river was perennial aboveground.
  


 2       Q.    Maybe my question was not precise enough.
  


 3   What I'm trying -- what I was asking was, would you
  


 4   agree with me -- what I meant to ask was, that's even
  


 5   better, would you agree with me there are times where
  


 6   there was water at Tempe Butte where there was less
  


 7   water between there and Stewart Mountain on the
  


 8   surface?
  


 9       A.    Yes.
  


10       Q.    And in some cases, substantially less --
  


11       A.    Yes.
  


12       Q.    -- between the two?
  


13       A.    In ordinary and natural condition?
  


14       Q.    Yes.
  


15       A.    No.
  


16       Q.    Ordinary and natural condition being no
  


17   diversions, no pumping.
  


18       A.    Correct.
  


19       Q.    And your opinion -- what you're stating here
  


20   today is contrary to what Dr. Pewe said in this report,
  


21   right?
  


22       A.    That seems to be what he's saying here.
  


23   Yeah, that's contrary to that.
  


24       Q.    And the water that comes up to the surface at
  


25   Tempe Butte, you agree that happens, right?
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 1       A.    Yes.
  


 2       Q.    And that would stay in the --
  


 3       A.    Happened.
  


 4       Q.    Happened.  Yeah.  Unfortunately, it doesn't
  


 5   happen -- well, it does happen -- well, anyway.  Got a
  


 6   lake there now, which is a whole other problem.
  


 7             So we leave Stewart Mountain, we're going
  


 8   downstream.  Some amount of water, you would agree,
  


 9   goes underground?
  


10       A.    Yes.  As I gave my -- said in my
  


11   presentation, it's a losing reach.  Downstream is
  


12   probably about Granite Reef.
  


13       Q.    Some of that, water then, comes back up near
  


14   Tempe Butte?
  


15       A.    That's correct.
  


16       Q.    And it stays in the surface -- on the surface
  


17   for some amount of distance below Tempe Butte, I would
  


18   assume.
  


19       A.    I think in its ordinary and natural
  


20   condition, it stayed on the surface the entire reach
  


21   below Tempe Butte.
  


22       Q.    And if at times it didn't stay the entire
  


23   reach, it would stay for some portion of that reach
  


24   between Tempe Butte and Gila Bend -- and the Gila
  


25   confluence?
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 1       A.    I'm not aware of any times where the Salt
  


 2   River dried up, so I don't know about your caveat of
  


 3   sometimes.  But it would probably be a losing reach for
  


 4   some portion of that, and then my expectation is high
  


 5   groundwater tables would bring a lot of water to the
  


 6   surface the closer you get down to the Gila, so it may
  


 7   not be a losing reach in fact down there.
  


 8       Q.    And I'm not meaning to suggest the river on
  


 9   the surface was dry.  I'm just -- my questions are all
  


10   intended to talk about relative flows between Stewart
  


11   Mountain and Tempe Butte, and then just downstream from
  


12   Tempe Butte, and then from Tempe Butte to the Gila
  


13   confluence.  Is that the way you understood my
  


14   questions?
  


15       A.    I thought I heard you saying that it dried
  


16   up.  Now I understand.
  


17       Q.    Okay.  So you would agree with me that if we
  


18   go from Stewart Mountain downstream, the flow in the
  


19   river on the surface becomes less under ordinary and
  


20   natural conditions?
  


21       A.    From Stewart Mountain --  From the location
  


22   of where Stewart Mountain was -- because it wasn't
  


23   there in ordinary and natural conditions -- I would
  


24   expect the flow rate to remain relatively constant down
  


25   to the Verde, at which point it would probably increase
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 1   because of the inflow from the Verde.
  


 2             When we get below the location of about where
  


 3   Granite Reef is right, now I would expect there to be
  


 4   some loss of surface water into the ground, as well as
  


 5   some evaporation, evapotranspiration, and some decrease
  


 6   in flow, all other things considered equal.  There
  


 7   would be some return of that flow, I would expect, by
  


 8   the time we got to Tempe Butte because of the shallow
  


 9   bedrock there, some forcing of water back to the
  


10   surface.  But relative to the median flow, I would
  


11   expect that to be a minor amount.
  


12             Passing Tempe Butte and the shallow bedrock
  


13   in the vicinity there, I would expect there to be
  


14   losses of a small amount in the downstream direction
  


15   until you got closer to the Gila.
  


16       Q.    So let's say the segment from Tempe Butte to,
  


17   say, where Joint Head Dam was, based on that natural
  


18   geomorphology or hydrology, isn't it true that there
  


19   could be times and maybe -- well, isn't it true that
  


20   there could be times when there was flow in that small
  


21   reach where there would be less flow either upstream or
  


22   downstream?  Do you understand my question?
  


23       A.    I'm trying hard.
  


24       Q.    I can try again, if it helps.
  


25       A.    Well, did you say that there would be -- tend
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 1   to be more flow between Tempe Butte and the location of
  


 2   Joint Head Dam than there would be either upstream or
  


 3   downstream?
  


 4       Q.    Yes.
  


 5       A.    Yeah, probably.
  


 6       Q.    Mr. Fuller, what we've given you now is a
  


 7   portion of Lower Salt's Evidence Item 23, which I think
  


 8   was -- has been in the record for a couple of decades.
  


 9   This is a document by Paul F. Ruff, entitled "A History
  


10   of the Salt River Channel in the Vicinity of Tempe,
  


11   Arizona."  And I think that says 1868 to 1969.
  


12             Do you see that?
  


13       A.    I do.
  


14       Q.    Is this a document you've seen before?
  


15       A.    Yeah, in fact, it's cited in the Lower Salt
  


16   report.
  


17       Q.    Is it your understanding that Mr. Ruff --
  


18   Dr. Ruff was an associate professor of engineering at
  


19   ASU?
  


20       A.    I was thinking he was a geotech professor in
  


21   the engineering department.  But yeah.
  


22       Q.    And you said that you reviewed this report
  


23   and you cited it in your State Land Department report,
  


24   right?
  


25       A.    I listed it as a document.  I don't find a
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 1   place where we cited it in the text, but it was
  


 2   included in the bibliography.
  


 3       Q.    Do you know Dr. Ruff personally?
  


 4       A.    I believe I spoke to him on the phone maybe
  


 5   once, but I knew his son, but I don't know him.
  


 6       Q.    On page -- the second page there, small Roman
  


 7   ii in the preface --
  


 8       A.    Yeah.
  


 9       Q.    -- preface, as some people say.
  


10       A.    We won't talk about those people.
  


11       Q.    Second sentence there says --  First sentence
  


12   talks about the Ingalls survey in 1868, right?
  


13       A.    Yes.
  


14       Q.    Second sentence says, "In the nineteenth
  


15   century, the river flowed continually and moved
  


16   unrestricted in its valley."  The next sentence says,
  


17   "The land area immediately bordering the Salt River
  


18   near Tempe was described as '. . . swampy; and
  


19   populated with cottonwood and mesquite trees, and
  


20   willow brush.'"
  


21             Do you see that?
  


22       A.    I do.
  


23       Q.    And I think you testified maybe some --
  


24   earlier this week about the swampy area near Tempe.  I
  


25   think maybe you used the word "marshy."  Do you
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 1   remember that?
  


 2       A.    Yeah.  I think this quote probably -- should
  


 3   have been attributed to Ingalls.  That's sound like
  


 4   what he had said.
  


 5       Q.    Would the swampy or marshy area in Tempe
  


 6   potentially be the result of that water pushing up from
  


 7   the bedrock that we just talked about?
  


 8       A.    It depends.  It's -- could be.  Could be.
  


 9   It's interesting that they say it's bordering the Salt
  


10   River as opposed to in the Salt River.
  


11       Q.    That's actually consistent with what you said
  


12   the other day, right?
  


13       A.    I think so, yeah.
  


14             So yeah, the water being driven there could
  


15   have created an environment that was slightly more
  


16   moist and created some swampy conditions.  I can think
  


17   of other reasons as well, though.
  


18       Q.    Then on page 8, which is the next page I've
  


19   given you --
  


20       A.    Yeah.
  


21       Q.    -- he goes through kind of a discussion of
  


22   several different years and the river at those
  


23   particular years.  Do you see that?
  


24       A.    Yes.
  


25       Q.    And with respect to 1868, he talks about the
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 1   Ingalls survey, correct?
  


 2       A.    There you go.
  


 3       Q.    And in this discussion, he talks about the
  


 4   two distinct channels that were noted on the Ingalls
  


 5   map that you talked about earlier this week.
  


 6       A.    Yes.
  


 7       Q.    Do you know which of the two channels in the
  


 8   Ingalls survey would have been the boating channel?
  


 9       A.    No.
  


10       Q.    You have no way to know that, do you?
  


11       A.    No.  Could have been both, could have been
  


12   one.
  


13       Q.    Could have been neither?
  


14       A.    I don't think so.
  


15       Q.    Could have been one one day and the other
  


16   one -- a month later?
  


17       A.    Not likely.
  


18       Q.    Could have been, though?
  


19       A.    I wouldn't say that's a probable condition at
  


20   all.  I would say not unless something else had
  


21   happened to change.
  


22       Q.    With respect to 1891, the last sentence
  


23   there, Dr. Ruff states, "It must be assumed that the
  


24   geometry of the Salt River channel was materially
  


25   changed by the 1891 flow."


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 912


  


 1             Do you see that?
  


 2       A.    Yes.
  


 3       Q.    Would you agree with that statement based
  


 4   upon the work you've done?
  


 5       A.    Well, again, it depends on what he means by
  


 6   "channel," because he does distinguish above -- the
  


 7   banks of the low flow channel, talks about large flows.
  


 8   But I would also -- I wouldn't say it must be assumed,
  


 9   but I think my testimony has been consistent in saying
  


10   it would not surprise me at all that a flood of the
  


11   magnitude of the 1891 did change the location of the
  


12   low flow channel and, to some degree, the channel --
  


13   the geometry of the low flow channel before and after
  


14   the flood.  Although it's my testimony and my
  


15   experience that low flow channels will re-form in --
  


16   from a navigability standpoint, I think they are
  


17   materially the same.
  


18       Q.    What changes would the 1891 flood have made
  


19   to the low flow channel in the area of Tempe?
  


20       A.    Well, during the flood itself, I don't know
  


21   that you would be able to identify a low flow channel.
  


22   I believe it was --  300,000 cfs is the generally
  


23   accepted discharge estimate for 1891.  So I don't --
  


24   At that kind of flow rate, a lot of the river bottom --
  


25   all of the river bottom would be underwater at pretty
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 1   significant depths and fairly significant velocities,
  


 2   then it would be moving sediment and ripping out
  


 3   vegetation and kind of reworking the system a bit.
  


 4   After the passage of the flood, as the hydrograph
  


 5   waned, receded, the water would tend to seek out a
  


 6   lower place and re-form a low flow channel, which may
  


 7   or may not have been in the exact same places where it
  


 8   was.  So if it were different, it wouldn't surprise me
  


 9   at all.
  


10       Q.    So are you assuming that when Dr. Ruff talks
  


11   about changing the geometry of the channel, he's
  


12   referring to just moving the same channel from one
  


13   place or another, or would that be also normally
  


14   associated with changing the shape of the channel?
  


15       A.    I would say he's saying that the shape of the
  


16   floodplain would have been materially changed, so that
  


17   by "channel," he's saying kind of the bottomland that,
  


18   you know, you would find bars in places that weren't
  


19   bars, you would find humps in the floodplain.  I guess
  


20   that might be a better way to describe it.  There might
  


21   be scour holes.  There might be high flow channels
  


22   carved.  All sorts of things could happen out there.
  


23       Q.    With respect to 1903 and 1904, Dr. Ruff says,
  


24   "Through the study area, the Salt River divides into
  


25   two distinct channels farther eastward than in 1868."
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 1             Do you see that?
  


 2       A.    Yeah.
  


 3       Q.    At the very end of that paragraph, he says,
  


 4   "West of the study area the Salt River becomes a single
  


 5   channel, but in 1868 the river in this region flowed in
  


 6   two widely separated channels."
  


 7       A.    Yeah.
  


 8       Q.    Do you see that?
  


 9       A.    I do.
  


10       Q.    So is what he's saying here that there were
  


11   actually fewer channels in 1903, after the diversion
  


12   started, than there were in 1868, before significant
  


13   diversion?
  


14       A.    Yeah.  He's saying the map shows a different
  


15   number of channels, and in that location, it's fewer,
  


16   yes.
  


17       Q.    If you have -- theoretically, if you have the
  


18   same amount of water flow and you put it through one
  


19   channel instead of two separate channels, the depth
  


20   would be more?
  


21       A.    Not necessarily, but it could be.  But let me
  


22   just kind of give you a better example of what I mean
  


23   by -- what I think he means by "substantively changed."
  


24             If you can envision a parking lot with 1,000
  


25   cars in it and then you tell everybody in the cars go
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 1   drive around for a while, and they drive around, and
  


 2   say, "Everybody stop," so you kind of have the same
  


 3   number of cars there, but they may be in lots of
  


 4   different positions.  So you say that looks
  


 5   substantially different.
  


 6             In a sense, the riverbed's kind of the same
  


 7   way.  A big flood comes down, it moves things around,
  


 8   but on a net basis, it kind of looks the same but
  


 9   different.  Not to get too Siddhartha on you here, but
  


10   always changing, ever the same.  And that's kind of the
  


11   essence of rivers.  So you could have a substantial
  


12   change where there used to be a big hump in the
  


13   floodplain here, the hump's now gone and a new hump's
  


14   somewhere else, or there's six smaller humps.  Maybe
  


15   you had one channel of a certain size, and now it's two
  


16   channels of slightly different sizes.  That would not
  


17   be surprising to be an outcome of a big flood like
  


18   1891.
  


19       Q.    So to carry forward your analogy, suppose I
  


20   have a big monster truck and I drive on top of cars.
  


21   And it takes -- my truck's three cars wide, so it takes
  


22   three cars for me to be able to go from one end of the
  


23   parking lot to the other, three cars wide.  And before
  


24   the flood there's three cars wide, and after things
  


25   move around, there's a new section where the parking
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 1   lot isn't three cars wide anymore.  Even though the
  


 2   same amount of cars are there, I can't get across the
  


 3   channel anymore, can I?
  


 4       A.    You kind of lost me with your analogy there.
  


 5       Q.    You started it.
  


 6       A.    Yeah.  I guess another way to look at it,
  


 7   Mark, would be --  You had my thesis out here before.
  


 8   So one of the fundamental assumptions of my thesis was
  


 9   that I could reconstruct the magnitude of past floods
  


10   by looking at high-water marks that were preserved in
  


11   the bedrock niches, if you will, downstream of Tempe
  


12   Butte.  And the reason I could make that assumption is
  


13   because we were making what we felt was a reasonable
  


14   assumption that the geometry was substantially changed
  


15   over about 1,500 years of history.  So yes, there's
  


16   change, but it's also substantively the same.  And so
  


17   that -- that assumption on which this work was built,
  


18   similar to where we applied at other places, it just --
  


19   not to pick on you, but that work was done for SRP; it
  


20   was approved by SRP's technical staff, as well as the
  


21   graduate department and the geology professors that I
  


22   had, so I feel it's a reasonable assumption of what I'm
  


23   describing.  So there's a net similarity over a long
  


24   period of time with this channel, even though there are
  


25   what look like substantive changes in other places.
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 1       Q.    We had a long discussion, I think, on the
  


 2   Gila.  If I have a relatively stable channel that has
  


 3   vegetation along it and it's more of the concave-type
  


 4   channel we're talking -- we normally think about, and a
  


 5   big flood comes along and blows the vegetation out,
  


 6   makes the channel wider and more shallow, it's going to
  


 7   change my ability to navigate, at least for some period
  


 8   of time after that flood, right?
  


 9       A.    It could.  Say it could.
  


10       Q.    Could.  Okay.
  


11             Let's go on to page 9 of that document.  This
  


12   is 1934 -- talking about 1934.  Be the fourth sentence
  


13   in that paragraph under 1934.  "The constriction of the
  


14   Salt River channel as it passes the Tempe Butte in the
  


15   conglomerate outcropping to the north is the cause of
  


16   variability in the channel locations.  This
  


17   constriction in effect produces a gorge, and stream
  


18   channels above gorges are notoriously unstable.  In
  


19   this region of the Salt River, the flow of water is
  


20   pooled and the resulting decrease in the water velocity
  


21   causes the sediments carried by the water to be
  


22   deposited in the backwater area, and in relatively
  


23   large volume."
  


24             Did I read that right?
  


25       A.    Seems like it, yeah.
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 1       Q.    Is what he's saying here is the constriction
  


 2   there at Tempe Butte causes the water when it's flowing
  


 3   on the surface to slow down and, therefore, the
  


 4   sediment out of the water drops out on the upstream
  


 5   side of the butte and causes a more shifting channel
  


 6   because it's filled with sediment?
  


 7       A.    Yes.  And then common sense tells us that
  


 8   that kind of backwater does not occur in an ordinary
  


 9   condition.  That's something that occurs in very large
  


10   floods.  So that constriction just isn't that narrow to
  


11   affect the low flow condition.
  


12             And the more we talk about this, the more I
  


13   remember -- I think Dr. Ruff was particularly concerned
  


14   about this meander loop and how it affected ASU's
  


15   proposed parking out by the stadium there, because I
  


16   believe that's over this area of this meander loop.  So
  


17   yeah, this kind of is the focus of this study.
  


18             So I agree with his conclusion here that yes,
  


19   there is a constriction, and in big floods, it would
  


20   create some things that would change the channel around
  


21   in very large floods.
  


22       Q.    And would you also agree that that same
  


23   concept would make that channel upstream of Tempe Butte
  


24   more unstable?
  


25       A.    From a flood perspective and a behavior in
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 1   floods, maybe the potential for the low flow channel to
  


 2   realign after a flood, yeah.  I would agree with that.
  


 3   I think the low flow channel is not gonna change that
  


 4   much in a post-flood condition.
  


 5                  CHAIRMAN NOBLE:  Oh, Mr. McGinnis, now
  


 6   that you're up, let's all get up.
  


 7                  MR. McGINNIS:  Fine with me.
  


 8                  CHAIRMAN NOBLE:  15 minutes.  Let's come
  


 9   back just after 3:00.
  


10             (A recess was taken from 2:47 p.m. to 3 p.m.)
  


11                  CHAIRMAN NOBLE:  Mr. Fuller, are you
  


12   ready?
  


13                  THE WITNESS:  Yes, I am.
  


14                  CHAIRMAN NOBLE:  Mr. McGinnis, would it
  


15   be all right if the chair asked a few questions?
  


16                  MR. McGINNIS:  You bet, as long as
  


17   you're not asking me.
  


18                  CHAIRMAN NOBLE:  Mr. Fuller, do you
  


19   still have in front of there the portion of the Lower
  


20   Salt EI-23, the Paul Ruff report, a history of the Salt
  


21   River channel?
  


22                  THE WITNESS:  I do.
  


23                  CHAIRMAN NOBLE:  Could we turn to page
  


24   9?  I'm not clear on some of the things that you said
  


25   as you were concluding your comments to Mr. McGinnis on
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 1   page 9.
  


 2                  Have you reviewed this before?
  


 3                  THE WITNESS:  Yes, I have.
  


 4                  CHAIRMAN NOBLE:  And you're familiar
  


 5   with it?
  


 6                  THE WITNESS:  Yes.
  


 7                  CHAIRMAN NOBLE:  As I understand it, the
  


 8   1910 and 1934 portions that are there on page 9 have
  


 9   some references to major discharges in 1893, 1905,
  


10   1910, 1919, 1920, and 1927.
  


11                  THE WITNESS:  Yes.  I see that.
  


12                  CHAIRMAN NOBLE:  And help me understand
  


13   what a major discharge is, in your mind.
  


14                  THE WITNESS:  In order for --  Do you
  


15   want a flow rate?  Is that what you want?
  


16                  CHAIRMAN NOBLE:  Nope.  I just want to
  


17   know kind of what it means.
  


18                  THE WITNESS:  A big enough discharge
  


19   that it fills enough of the floodplain so that it feels
  


20   the pinch of having to narrow through the --
  


21   constriction created by Tempe Butte on the one side,
  


22   and Papago Hills or Papago Buttes on the other side.
  


23                  CHAIRMAN NOBLE:  In your mind, would a
  


24   discharge be outside the ordinary and natural
  


25   condition?
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 1                  THE WITNESS:  Absolutely.
  


 2                  CHAIRMAN NOBLE:  Sometimes referred to
  


 3   as a flood?
  


 4                  THE WITNESS:  Yes.
  


 5                  CHAIRMAN NOBLE:  And that, therefore, as
  


 6   referenced in the sentence that Mr. McGinnis started
  


 7   with, the questions on this particular page, the
  


 8   constriction of the Salt River channel as it passes
  


 9   through to Tempe Butte and the conglomerate outcropping
  


10   to the north is the cause of the variability in the
  


11   channel's locations, that was due to major discharges,
  


12   also known as floods?
  


13                  THE WITNESS:  Yes.
  


14                  CHAIRMAN NOBLE:  Could you look at the
  


15   sentence just before that, then help me understand how
  


16   that fits in with your testimony?
  


17                  THE WITNESS:  Which testimony -- which
  


18   sentence is that?
  


19                  CHAIRMAN NOBLE:  The sentence that
  


20   begins "This constriction of the Salt River channel as
  


21   it passes" --  Look at the sentence that starts as "The
  


22   channel area is unstable."
  


23                  THE WITNESS:  "The channel area is
  


24   unstable as it fills with sediments carried into the
  


25   region by relatively small flows of water."
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 1                  CHAIRMAN NOBLE:  Is that consistent with
  


 2   a major discharge, small flows?
  


 3                  THE WITNESS:  I think, as I understand
  


 4   it, he's talking about two separate things.  One is an
  


 5   event that creates constriction, which causes
  


 6   deposition, and then, later on, sediments coming in and
  


 7   are deposited by the normal flows.
  


 8                  CHAIRMAN NOBLE:  Thank you.
  


 9                  Mr. McGinnis?
  


10                  MR. McGINNIS:  Thank you.
  


11                  COMMISSIONER HORTON:  Let me tell a
  


12   quick story.  Jack Pfister, general chairman of the
  


13   Salt River Project, was testifying.  He said, "I
  


14   represent a company called the Salt River Project.  The
  


15   Salt River, it's a river when it's dry.  When it has
  


16   water in it, it's a flood."  Everybody had a good
  


17   chuckle.
  


18                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


19                  MR. McGINNIS:  I have a related story,
  


20   but I'll tell you that after we're done here.  Nothing
  


21   wrong with it; just might not need to be on the record.
  


22                  CHAIRMAN NOBLE:  May I interrupt just
  


23   one more time?  There have been questions about when we
  


24   might adjourn today.  The chairman will announce its
  


25   decision at 4:29, but it's likely we'll adjourn at
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 1   4:30.
  


 2                  MR. McGINNIS:  Ready?
  


 3                  CHAIRMAN NOBLE:  Yes.
  


 4   BY MR. McGINNIS:
  


 5       Q.    Mr. Fuller, what we've handed out to you
  


 6   during the break is a document that's another portion
  


 7   of Lower Salt Evidence Item 23.  It's called "Salt" --
  


 8   "The Salt and Gila Rivers in Central Arizona, A
  


 9   Geographic Field Trip Guide," edited by somebody named
  


10   William L. Graf.  Did I read that right?
  


11       A.    Will Graf was a professor at ASU.  He was a
  


12   friend.
  


13       Q.    He is a professor of geography?
  


14       A.    Was.
  


15       Q.    And do you know what his specialty was?
  


16       A.    He was a fluvial geomorphologist.
  


17       Q.    He's another person you cited in your
  


18   master's thesis, right?
  


19       A.    You have it right there, so we can look.
  


20       Q.    Take a look.  You still have that one that I
  


21   gave you?
  


22       A.    Somewhere.
  


23       Q.    I think it's on page 67.
  


24       A.    Probably under the Gs; that's what I would
  


25   guess.
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 1       Q.    That's a good guess.
  


 2             You cite a 1983 article that he wrote -- or,
  


 3   a book of some kind?
  


 4       A.    Yeah, yeah, yeah.  His book, right.
  


 5       Q.    You're familiar with him?
  


 6       A.    No, that's actually not his book.  That's a
  


 7   publication in a scholarly journal.
  


 8             Yeah, I know him well.  He's in South
  


 9   Carolina now, emeritus professor down there.
  


10       Q.    Would you turn to page 105 in the excerpt
  


11   that I've given you from the book that he edited?  It
  


12   says "Chapter 7, Hayden's Ferry Crossing."  Looks like
  


13   this chapter was maybe written by somebody called Pam
  


14   Nagel.  Do you see that?
  


15       A.    I do.
  


16       Q.    Do you happen to know her?
  


17       A.    I don't.
  


18       Q.    Says she's with the department of geography
  


19   at ASU, right?
  


20       A.    Yes.
  


21       Q.    If you look at the map there on the left --
  


22   on the left, on page 104, does that, in your
  


23   understanding, correctly depict the topography and the
  


24   features there around Hayden's Ferry?
  


25       A.    It did at the time the map was made, yeah.
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 1       Q.    And you see there the -- can you see the two
  


 2   sort of mountains that come together there?
  


 3       A.    Papago Park and Tempe Butte.
  


 4       Q.    Yeah.  You can tell from the topography on
  


 5   the map here, right, that there's two bedrock features
  


 6   that come together there at Tempe Butte?
  


 7       A.    Yes.
  


 8       Q.    And the area where those two features come
  


 9   together, that was the location of Hayden's Ferry,
  


10   right?
  


11       A.    I want to say that they were --  Hayden's
  


12   Mill was right there.  So yeah.  Yeah.  It was in that
  


13   vicinity, yes.
  


14       Q.    Do you know whether that area there also was
  


15   the location of some of the photos that you had in your
  


16   presentation of people swimming in big pools?
  


17       A.    That was just upstream of there.  But yeah.
  


18   But you can see the bridge in the background, so yeah,
  


19   it was right there.
  


20       Q.    Okay.  Do you know whether this area right
  


21   there at the Tempe constriction is also the upstream
  


22   portion of the Vandermark and Kilgore 1873 trip with
  


23   the 5 tons of wheat?
  


24       A.    Yeah.  That's where I took it to have
  


25   started, yes.
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 1       Q.    Matter of fact, that trip went from the Tempe
  


 2   constriction to what was later Joint Head Dam, right?
  


 3       A.    It went to Swilling's Ditch, yeah.  Right.
  


 4       Q.    Same general area?
  


 5       A.    Yeah.
  


 6       Q.    That's the area you were talking about before
  


 7   the break that would have water in it -- or, more water
  


 8   in it at times when there might be less water upstream
  


 9   or downstream?
  


10       A.    Yeah.  And we did not quantify that amount of
  


11   more, but yeah.  I told you that it was not a lot more.
  


12       Q.    But you agree that it would be more?
  


13       A.    It would be more.
  


14       Q.    On the first paragraph there on page 105, the
  


15   last sentence, Ms. Nagel says, "The Salt River is
  


16   effectively narrowed at Tempe Crossing, which makes it
  


17   an ideal location for a ford and bridge crossing."
  


18             Do you see that?
  


19       A.    Yes.
  


20       Q.    Do you agree with me that -- or, agree with
  


21   what Ms. Nagel says here that that's a good area for a
  


22   ford?
  


23       A.    I would think it would be not a good area for
  


24   a ford.  Be a good area for a bridge.
  


25       Q.    Or a ferry?
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 1       A.    An ideal location for a ferry?  I think the
  


 2   ideal location for a ferry may be dictated by things
  


 3   other than geology.  Yeah.  So I'm not sure I agree
  


 4   with --  Well, she doesn't say ferry.  I guess that was
  


 5   you.
  


 6       Q.    That was me.
  


 7             That is where the ferry was, right, Hayden --
  


 8       A.    Yeah, they tend to put ferries where roads
  


 9   come and go.  So -- so people were there needing to get
  


10   to the other side, so . . .
  


11       Q.    If the width of the channel increases at a
  


12   constriction, wouldn't the depth get more for the same
  


13   amount of water?
  


14       A.    The width decreases at a constriction.
  


15       Q.    I'm sorry.  That's right.  That's what I
  


16   meant to say.
  


17             If the width of the channel decreases at a
  


18   constriction, wouldn't that cause the depths to be
  


19   higher for a given amount of flow?
  


20       A.    If the given amount of flow -- all other
  


21   things being equal, if you decrease the width, the
  


22   depth will get greater, correct.
  


23       Q.    Let's turn over to 114, the next page of the
  


24   same document, the next page of the excerpt.  Do you
  


25   see that -- or, actually, page 113, do you see that?
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 1       A.    I do.
  


 2       Q.    Chapter 8?
  


 3       A.    Yep.
  


 4       Q.    Chapter 8 deals with Joint Head Dam, right?
  


 5       A.    Yes.
  


 6       Q.    And written by somebody named Brian C.
  


 7   Dietterick D-i-e-t-t-e-r-i-c-k.
  


 8       A.    Yeah.
  


 9       Q.    Do you know him?
  


10       A.    I've seen the name, but I don't know him.
  


11       Q.    Looks like, from this publication, he's also
  


12   with the department of geography at ASU or at least was
  


13   at the time?
  


14       A.    My understanding is this field trip log was
  


15   written primarily by grad students at the time.
  


16       Q.    This section, Chapter 8, as I said earlier,
  


17   talks about Joint Head Dam, correct?
  


18       A.    Yes.
  


19       Q.    Does the map on page 112 there depict your
  


20   understanding of where Joint Head Dam was?
  


21       A.    Yes.  In that region, yes.  Do you see it
  


22   labeled there?
  


23       Q.    I don't see a label there.  That's why I was
  


24   asking.
  


25             Is that generally where you thought Joint
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 1   Head Dam was?
  


 2       A.    I know it's generally downstream of Tempe
  


 3   Butte.  And there's Park of the Four Waters, so that
  


 4   would be about the vicinity of Swilling's Ditch, so
  


 5   yeah.
  


 6       Q.    It's down there by where the stockyards were?
  


 7       A.    Yeah.
  


 8       Q.    In the second sentence, the second paragraph
  


 9   on page 113, Mr. Dietterick says, "At this location the
  


10   Salt River is a braided channel and it is noteworthy
  


11   because of the shallow depth to bedrock and because of
  


12   the radical increase in width from points immediately
  


13   upstream."
  


14             Do you see that?
  


15       A.    I do.
  


16       Q.    Do you agree with that statement?
  


17       A.    Yes, yeah.
  


18       Q.    Shallow bedrock there in that area?
  


19       A.    There is.  Compared to the rest of the -- to
  


20   the valley, yeah.
  


21       Q.    And the -- there's a radical increase in
  


22   width of the channel right there at that point?
  


23       A.    As long as it's clear that we're not talking
  


24   about the low flow channel.  We're talking about the
  


25   flood channel there, yeah.
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 1       Q.    Well, he didn't say either one, right?
  


 2       A.    But I have an understanding of what he means
  


 3   there.  And clearly, he's talking about existing
  


 4   conditions, so it's not the ordinary and natural
  


 5   condition.  I would not expect the low flow -- the low
  


 6   flow channel in the ordinary and natural condition to
  


 7   have significantly widened or to be influenced at all
  


 8   by Tempe Butte and Papago Butte.
  


 9       Q.    So you don't think the low flow channel of
  


10   the Salt River under ordinary and natural conditions is
  


11   influenced at all by the hydrologic and geologic
  


12   impacts of the Tempe Butte?
  


13       A.    Not to a degree that it affects the
  


14   navigability, no.
  


15       Q.    That's not consistent with several of the
  


16   things we've talked about in the last hour, is it?
  


17       A.    I think it's perfectly consistent with that.
  


18             Again, it's this misunderstanding, I think,
  


19   what --  When geomorphologists talk about the channel,
  


20   they may or may not be talking about a flood channel,
  


21   so --
  


22       Q.    And you're assuming that anytime anybody
  


23   talks about the channel that makes it seem not
  


24   navigable, they're talking about the flood channel?
  


25       A.    Of course not.
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 1       Q.    You assume that in all the conversations
  


 2   you've had in the last hour, though, it sounds like.
  


 3       A.    No, I don't think that's a true statement
  


 4   either.
  


 5       Q.    On page 114, again, still talking about Joint
  


 6   Head Dam, last paragraph on 114, next to last sentence
  


 7   Mr. Dietterick says, "Even during extreme low flow,
  


 8   subchannel flow would often resurface at this location
  


 9   because of the shallow depth to bedrock."
  


10             Do you see that?
  


11       A.    I do.
  


12       Q.    That's consistent with what we talked about
  


13   before, about water coming up there in that stretch
  


14   between Tempe Butte and Joint Head Dam?
  


15       A.    Yeah.
  


16       Q.    Page 116, next page.  The first full
  


17   paragraph under the photo there, Mr. Dietterick writes,
  


18   "The Salt River Project operated a gage at this site to
  


19   monitor the flow of the Salt River.  The length of
  


20   record was substantial, but the SRP officials
  


21   considered the data inaccurate due to the frequent
  


22   shifting of the main channels through this braided
  


23   reach."
  


24             Does that change your opinion about whether
  


25   Mr. Dietterick's talking about braiding in the low flow
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 1   channel or in the flood channel?
  


 2       A.    I don't believe he's talking about the
  


 3   ordinary and natural condition of the river at all.  I
  


 4   think he's talking about the modern record.
  


 5       Q.    Well, he's talking about it being braided in
  


 6   the place where the gage is.
  


 7       A.    Clearly, in the modern period, after the flow
  


 8   was removed from the Salt River and the only time the
  


 9   river flowed was during floods, there was much more
  


10   braiding in this reach.  You've removed the low flow
  


11   channel that would form a low flow -- the water of the
  


12   low flows, so it would not be a consistent or defined
  


13   low flow channel.
  


14       Q.    And the gage that's here, what he's talking
  


15   about in this exhibit, would have been in the low flow
  


16   channel, wouldn't it?
  


17       A.    That's normally where they put gages, yeah.
  


18       Q.    And they were having problems here with the
  


19   data on the gage in the low flow channel due to the
  


20   frequent shifting of the main channels through this
  


21   braided reach.  That's what he writes here.
  


22       A.    Right.
  


23       Q.    Then, again, on page 117, first paragraph
  


24   here under Channel Form, he again says, "The channel
  


25   pattern here is braided," right?
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 1       A.    Where are you at?  I'm sorry.  Channel
  


 2   form --  Yes, first sentence, channel here is braided.
  


 3   Is braided, yes.
  


 4       Q.    This document's been in the record for about
  


 5   19 years.  Did it play any role in your considerations
  


 6   relating to your conclusion that Segments 2 through 6
  


 7   are navigable?  It's a horrible question, but I've
  


 8   asked it several times.  I figure you know what it
  


 9   means, right?  Same question I've been asking before.
  


10   Did you consider this document?
  


11       A.    Well, let's just make sure.  Yeah, there you
  


12   go, you see it cited.  Let's see.  The field trip here,
  


13   yes.  Let's see, I've got his '83 article cited, the
  


14   Graf, '88.
  


15             Well, I have been aware of this publication a
  


16   long time.  I'm surprised not to see it here.  I have
  


17   other things that Graf himself wrote for the Corps of
  


18   Engineers.
  


19             So to the extent that this is informed on the
  


20   ordinary and natural condition of the river, which is
  


21   limited, yeah, I considered the knowledge that Dr. Graf
  


22   had and the kinds of things that he said about the
  


23   channel changes.  I'm well aware of the potential for
  


24   the low flow channel to move and Graf's other work in
  


25   that neighborhood.  So yeah, we considered that kind of
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 1   information.  I don't see that particular document
  


 2   cited here, so . . .
  


 3
  


 4              EXAMINATION BY COMMISSIONER ALLEN
  


 5                  COMMISSIONER ALLEN:  Jon, I've got a
  


 6   question.  Did the Joint Head Dam cover the entire
  


 7   length -- the width of the Salt River at this point, or
  


 8   was it located specifically in the low flow channel
  


 9   area?
  


10                  THE WITNESS:  My recollection of what I
  


11   saw when I was doing my thesis work, when, I think, it
  


12   was still there, it was just a north-half feature.
  


13                  COMMISSIONER ALLEN:  So that means it
  


14   was in the low flow channel?
  


15                  THE WITNESS:  Yeah.
  


16                  COMMISSIONER ALLEN:  Okay.
  


17
  


18                CROSS-EXAMINATION (Continued)
  


19   BY MR. McGINNIS:
  


20       Q.    I'll hand you two documents, Mr. Fuller.  The
  


21   first one we're going to talk about first is the Lower
  


22   Salt Evidence Item Number 12, part 2, Tab 2.  It's a
  


23   report entitled "A Historical Analysis of the Portions
  


24   of the Salt and Gila Rivers, Arizona," prepared by a
  


25   company called Research Management West, February 1987.
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 1   Do you see that?
  


 2       A.    I do.
  


 3       Q.    Is this a document you recall seeing before?
  


 4       A.    Yes.
  


 5       Q.    This report says it was prepared for Larry J.
  


 6   Richmond, Limited.  Do you know who that is?
  


 7       A.    No.
  


 8       Q.    Turn to the other document, then, that I gave
  


 9   you, which is a Arizona Court of Appeals opinion titled
  


10   "Land Department versus O'Toole, July 14, 1987."  Do
  


11   you see that?
  


12       A.    Yes.
  


13       Q.    Are you familiar with this court decision?
  


14       A.    It's not ringing a bell right now.
  


15       Q.    It's one of the first navigability cases to
  


16   come out of the Arizona courts.  I'll just tell you
  


17   that.  Okay?
  


18       A.    Okay.
  


19       Q.    1987.
  


20             Turn to page 1361, which is the second page
  


21   there on the right column.
  


22       A.    Right.
  


23       Q.    Lists Larry J. Richmond, PC, by Larry J.
  


24   Richmond, Julia Lemon, Phoenix, for real party in
  


25   interest in Maricopa Flood Control District.
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 1       A.    Now I remember who Larry is, yeah.
  


 2       Q.    He was the lawyer for the Maricopa County
  


 3   Flood Control District prior to Mr. Helm, correct?
  


 4       A.    He was prior to Mr. Helm, yeah.
  


 5       Q.    This report that was prepared for
  


 6   Mr. Richmond, were you familiar with any of the
  


 7   authors, Elaine Lacy, Fred Andersen, Constance Brown,
  


 8   Denise -- or, Dennis Preisler, P-r-e-i-s-l-e-r?
  


 9       A.    Only that I've seen those names on this
  


10   report before, but I don't believe I've met any of
  


11   them.
  


12       Q.    Do you have an understanding of what this
  


13   report was?
  


14       A.    Yes.  I believe it was prepared as some sort
  


15   of preliminary assessment of navigability or something.
  


16   That's my recollection.
  


17       Q.    For the County Flood Control District, right?
  


18       A.    It was for Larry Richmond.  I know in this
  


19   other document, he represented them, so other than
  


20   that, I don't know this context.
  


21       Q.    That's fair.
  


22             Second page of the report -- or, actually,
  


23   page 1, second page of the excerpt, very end of that
  


24   page says, "This report is concerned with the nature
  


25   and use of the Salt and Gila Rivers before the building
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 1   of the great dams.  How were the rivers used earlier?
  


 2   What was the nature of the rivers?  How did they change
  


 3   after the construction of the dams?"
  


 4             Do you see that?
  


 5       A.    Yes.
  


 6       Q.    Do you think those issues are important
  


 7   relating to the issues that are currently before the
  


 8   Commission with respect to the Salt River?
  


 9       A.    The issues being how the rivers looked before
  


10   the dams?
  


11       Q.    Yes.
  


12       A.    Yeah.
  


13       Q.    How were the rivers used before the dams?  Is
  


14   that important -- that's part of what the Commission is
  


15   here doing?
  


16       A.    Yes.
  


17       Q.    What was the nature of the rivers?  That's
  


18   part of this whole analysis?
  


19       A.    Yes.
  


20       Q.    How did they change after construction of the
  


21   dams?  That's part of what you did too, right?
  


22       A.    It is.
  


23       Q.    Let's flip over then to the next -- to page
  


24   12.  The last complete paragraph.  And I'm stopping
  


25   here only because it deals with one of the accounts
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 1   that you have in your report.  This one talks about the
  


 2   March 30, 1905, Arizona Republic report with
  


 3   Mr. Shively, Jacob Shively, Shively, whatever you say
  


 4   it.  Do you see it?
  


 5       A.    I do.
  


 6       Q.    I think maybe you and Mr. Murphy talked this
  


 7   morning about maybe some portion of that report was
  


 8   tongue-in-cheek.  Do you remember that?
  


 9       A.    I do.
  


10       Q.    And here the Flood Control District's
  


11   consultants actually say that it's reported somewhat
  


12   tongue in cheek, right?
  


13       A.    I see that.
  


14       Q.    You would agree with that based upon your
  


15   conversation this morning, wouldn't you?
  


16       A.    I have not changed my opinion since this
  


17   morning, no.
  


18       Q.    That's a good thing.
  


19             The Flood Control District's consultants go
  


20   on to say later in that paragraph, "There's nothing
  


21   further on the story in succeeding issues; if
  


22   Mr. Shively had successfully completed the voyage it
  


23   would have been newsworthy."  Would you agree with
  


24   that?
  


25       A.    Not necessarily, no.
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 1       Q.    Which part don't you agree with?
  


 2       A.    Well, we have a number of accounts where
  


 3   people completed trips that are described later.  Day
  


 4   brothers is an example.  We have their fifth trip, but
  


 5   nobody reported on the beginning or ending of the other
  


 6   four.  We had the soldier where it was said years ago
  


 7   they boated down to Yuma; nobody reported on that one.
  


 8   There's probably others in the accounts there that --
  


 9       Q.    My question was limited to which portion of
  


10   this sentence don't you agree with?
  


11       A.    I don't agree that it's necessarily
  


12   newsworthy that someone either failing or succeeding
  


13   would have necessarily have made the papers.
  


14       Q.    You'd agree with the first portion of the
  


15   sentence, though, as with respect to this particular
  


16   account there is nothing further on the story in
  


17   succeeding issues of the newspaper?
  


18       A.    To finish my sentence:  or that these
  


19   researchers here would have found it.  So it's
  


20   sometimes difficult to find those articles.
  


21       Q.    You didn't find it either, though, right?
  


22       A.    We did not.
  


23       Q.    The last paragraph here, the County Flood
  


24   Control District's consultants say, "Mr. Shively
  


25   obviously intended to take advantage of the continuing
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 1   high waters on the Salt during the floods of 1905."
  


 2             There were floods in the spring of 1905,
  


 3   right?
  


 4       A.    If you would like, I can give you my
  


 5   estimates of the flows during Mr. Shively's trip.  And
  


 6   I have that written down somewhere.  I think we talked
  


 7   about it this morning.  So yes, there were floods
  


 8   during 1905.
  


 9       Q.    In the spring?
  


10       A.    I don't recall.  That's possible.  I know
  


11   1905 was a very large -- there was some of the largest
  


12   flow volumes over the course of 1905, so . . .
  


13       Q.    Let's move to page 32 of the same report.  In
  


14   Conclusions, the first paragraph there says,
  


15   "Topographical surveys of portions of the Salt and Gila
  


16   Rivers undertaken between 1868 and 1883 indicate that
  


17   the Salt River had shifting, sandy channels, often
  


18   overflowed its banks, was easily forded, and was used
  


19   for irrigation purposes as early as 1868."
  


20             Do you see that?
  


21       A.    I just found it, sir.  I was on the previous
  


22   page.
  


23       Q.    I just read the very first sentence on that
  


24   page, 32.
  


25       A.    Let me catch up to you.  Just one sec.
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 1       Q.    You bet.
  


 2       A.    Yes, I see that.
  


 3       Q.    Would you agree with those statements by the
  


 4   County Flood Control District's consultants?
  


 5       A.    I think these consultants misunderstood what
  


 6   those surveys were.  They certainly were not
  


 7   topographical surveys.
  


 8             Man, again, I guess by comparing those two,
  


 9   you could find that there were places where the
  


10   channels -- the low flow channels had shifted.
  


11             In terms of often overflowing its banks, I
  


12   don't know what their basis of statement for that was.
  


13   The fact that it was easily forded, I think you could
  


14   find disagreement, certainly, at times of year where it
  


15   was not particularly easily forded.  Was used for
  


16   irrigation purposes as early as 1868, that's true.
  


17       Q.    So is it fair to say you agree with part of
  


18   that sentence and disagree with other parts?
  


19       A.    Yeah, that's fair.
  


20       Q.    Did you consider the conclusions of the
  


21   County Flood Control District's consultants in this
  


22   1987 report in reaching your conclusion that Segments 2
  


23   through 6 were navigable?
  


24       A.    Well, let's see.  This is from the Lacy
  


25   report.  I'll see if I cited it.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 942


  


 1             Yes.  So -- interestingly, I have it cited
  


 2   twice.  And there are other information -- I appear to
  


 3   have cited it in a number of places in the report.
  


 4       Q.    In the fourth paragraph there on that same
  


 5   page says, "The flow pattern of the Salt and Gila
  


 6   Rivers was seasonal.  During most of the year, the
  


 7   rivers were easily forded either on foot, on horseback,
  


 8   or in wagons.  During periods of high water, roughly
  


 9   one or two months of the year, ferries were used to
  


10   cross the river at various locations."
  


11             So you considered this statement also in the
  


12   context of coming to your conclusions?
  


13       A.    In the sense that I -- sense that I
  


14   considered the report as a whole, yeah.
  


15       Q.    The next paragraph says -- by the County
  


16   Flood Control District's consultant says, "There were
  


17   isolated attempts to navigate long stretches of the
  


18   Salt and Gila Rivers during periods of high water.
  


19   (The Salt River was dry or had minuscule amounts of
  


20   water most of the time, and the Gila was easily
  


21   forded.)"
  


22             Do you see that?
  


23       A.    Yes.
  


24       Q.    Did you consider that in coming to your
  


25   conclusions?
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 1       A.    Certainly in the fact that they believed the
  


 2   Salt River was dry or had minuscule amounts of water
  


 3   most of the time tells me they're not looking at it in
  


 4   its ordinary and natural condition.
  


 5       Q.    So this is just somebody else who disagrees
  


 6   with you, right?
  


 7       A.    Probably more accurate to say that I disagree
  


 8   with them.
  


 9       Q.    Same thing, right?
  


10       A.    I'm sure they were unaware of me.
  


11       Q.    There's disagreement between you and the
  


12   folks who did this report in 1987?
  


13       A.    Yeah.  It would be interesting to know -- my
  


14   understanding -- what these people are, whether they're
  


15   hydrologists or historians or lawyers or -- I guess,
  


16   Research Management West, I don't even know what they
  


17   are, archaeologists.  Who knows.
  


18       Q.    Okay.
  


19       A.    I don't know that firm as an engineering
  


20   firm.  I've never heard of it.
  


21       Q.    But they were doing work for the lawyer for
  


22   the County Flood Control District relating --
  


23       A.    Well, they were doing work for a lawyer who
  


24   in other places represented the Flood Control District.
  


25   So it's unclear to me who -- other than for Larry
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 1   Richmond -- what this was.  There are probably people
  


 2   around -- I mean, Julia Lemon was here earlier this
  


 3   week.  She can probably tell you more about this report
  


 4   than I can.
  


 5       Q.    Yeah, I don't think she's going to testify,
  


 6   but we'll see.
  


 7             Paragraph 33 -- excuse me, page 33, last
  


 8   paragraph of the Conclusions by these folks, "Given the
  


 9   lack of evidence of commercial use of the Salt and Gila
  


10   Rivers in the study area, and the fact that the flow
  


11   was scanty and unreliable, it is doubtful that either
  


12   the Salt or the Gila River was considered navigable
  


13   even before the construction of dams on the river."
  


14             Do you see that?
  


15       A.    I do.
  


16       Q.    So their conclusion is basically it's not
  


17   navigable.  Is that correct?
  


18       A.    They're concluding it was doubtful it was
  


19   considered navigable at the time.  It's not clear that
  


20   they're looking at it in its ordinary and natural
  


21   condition, although they give some lip service as to
  


22   what it might have looked like at that time.  Yeah.
  


23       Q.    I assume you would disagree with that
  


24   statement?
  


25       A.    Well, I think you probably know that I
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 1   believe the river to be navigable, so --
  


 2       Q.    So you disagree with their conclusion?
  


 3       A.    Yeah.
  


 4       Q.    I want to double back just a second before
  


 5   you start with this next document.
  


 6             We talked about the Land Department versus
  


 7   O'Toole case just now.  Do you recall that?
  


 8       A.    Yeah.
  


 9       Q.    And really, the only thing I asked you about
  


10   that was the fact that it showed Larry Richmond as the
  


11   attorney for the County Flood Control District.  Is
  


12   that right?
  


13       A.    Yes.
  


14       Q.    Just clearing something up.
  


15             Did you get the next document yet?
  


16       A.    I've got a document that says, "Forest
  


17   Service, Evaluation of Navigability at the Time of
  


18   Statehood."
  


19       Q.    Good.
  


20             This is Upper Salt Evidence Item 8 by the
  


21   United States Department of Agriculture, Forest
  


22   Service.  As you correctly said, it's "Evaluation of
  


23   Navigability at the Time of Statehood, Salt River,
  


24   (Roosevelt Dam Upstream to the Eastern Boundary of the
  


25   Tonto National Forest)."  Did I read that correctly?
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 1       A.    Yes.
  


 2       Q.    If you look at the second page of this
  


 3   excerpt, it's dated -- there's a transmittal letter to
  


 4   the Commission, dated February 2, 1998.  Do you see
  


 5   that?
  


 6       A.    Yes.
  


 7       Q.    And that letter is signed by somebody --
  


 8   well, looks likes it's signed by Richard C. Martin for
  


 9   Charles R. Bazan, B-a-z-a-n, the forest supervisor.
  


10       A.    Yes.
  


11       Q.    And Tonto National Forest is the national
  


12   forest that a bunch of the Salt River runs through,
  


13   right?
  


14       A.    Yes.
  


15       Q.    And the Forest Service is one of the entities
  


16   that issues permits for recreational boating on the
  


17   Upper Salt.
  


18       A.    Yes.  They issue permits for boating.
  


19       Q.    And they also issue some sorts of permits for
  


20   access on the Lower Salt in that Segment 5 and 6 that
  


21   you did a few weeks ago?
  


22       A.    Yeah, I think they license the tuber people
  


23   and probably the other people that do commercial
  


24   activities there.
  


25       Q.    Matter of fact, if there's -- if you go to
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 1   the parking lot where you took out with Mr. Dimock --
  


 2       A.    Yes.
  


 3       Q.    -- there's a big sign there, right, that says
  


 4   do you have a Forest Service pass to park there?
  


 5       A.    Right.  Parking pass, correct.
  


 6       Q.    And that's the same Forest Service we're
  


 7   talking about in this report, I assume.
  


 8       A.    Yeah.
  


 9       Q.    On the transmittal letter that's the second
  


10   page of the excerpt I've given you, the third
  


11   paragraph, about half the way down, it says, "Two of
  


12   the people on my staff (Rich Martin and Pete Weinel),"
  


13   W-e-i-n-e-l, "have personal knowledge of portions of
  


14   this river for a combined period of over 50 years.
  


15   Mr. Martin is our Forest Hydrologist and Mr. Weinel is
  


16   a very experienced river-runner."
  


17             Did I read that right?
  


18       A.    Yes.
  


19       Q.    Do you know either of those two individuals?
  


20       A.    No.
  


21       Q.    Ever run across Rich Martin or Mr. Weinel, to
  


22   your recollection?
  


23       A.    I have a vague recollection that one of them
  


24   may have showed up at one of the hearings at one time.
  


25   But I wouldn't say that I know them; couldn't pick them


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 948


  


 1   out of a crowd.
  


 2       Q.    Turn over now to page 2 of the Forest Service
  


 3   report from 1998.  Are you on page 2 of the report
  


 4   itself?
  


 5       A.    Am now.
  


 6       Q.    Bottom of page 2, there's a section there
  


 7   that says "Steep Gradient."  Do you see that?
  


 8       A.    I do.
  


 9       Q.    Forest Service writes there, "The 48 miles of
  


10   river upstream from Roosevelt Lake (known as the 'Upper
  


11   Salt River') is known nationwide as a first-class
  


12   whitewater river.  The gradient of the river is one of
  


13   the reasons for the wild ride encountered by today's
  


14   boaters.  During its rush through 48 miles of the Salt
  


15   River Canyon, it drops over 1,100 feet, for an average
  


16   of approximately 23 feet per mile.  One three-mile
  


17   stretch of the river drops an average of 31 feet per
  


18   mile!"
  


19             Did I read that correctly?
  


20       A.    Sounds like it.
  


21       Q.    Do you agree with those statements?
  


22       A.    That sounds reasonable.  I haven't verified
  


23   those measurements, but it seems reasonable.
  


24       Q.    The Forest Service in this report then goes
  


25   on to say, "While each river is unique, it should be
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 1   noted that the upper Verde River through the
  


 2   Mazatzal" -- Mazatzal -- depends whether you're a
  


 3   native or not -- "Wilderness drops an average of 'only'
  


 4   18 feet per mile, and the Colorado River through the
  


 5   Grand Canyon drops an average of less than 8 feet per
  


 6   mile."
  


 7             Did I read that right?
  


 8       A.    Yeah.
  


 9       Q.    Do you agree the slopes of those rivers are
  


10   substantially less than the slopes of the Salt?
  


11       A.    If their measurements are correct, then yes,
  


12   that would be less.
  


13       Q.    And you would agree also, wouldn't you, that
  


14   the slope of the river is one of the factors that come
  


15   into play in determining whether it's navigable?
  


16       A.    It does come into play, sure.
  


17       Q.    And a steeper slope actually makes the river
  


18   more attractive for whitewater folks looking for
  


19   adventure.  Would you agree with that?
  


20       A.    Often that's the case, yes.
  


21       Q.    And that same steeper slope could make the
  


22   river less attractive to somebody who wanted to conduct
  


23   some sort of commerce, other than recreation, on the
  


24   river?
  


25       A.    It could.  It could.  I guess that would be
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 1   the fairest way of saying it, specifically in the case
  


 2   of the Salt River, its steepness is probably correlated
  


 3   to the difficulty and increased level of difficulty of
  


 4   boating it.
  


 5       Q.    And we talked about the canyon reach of the
  


 6   Verde when we were -- back a few months ago.  One of
  


 7   the issues there was that it's pretty steep, right?
  


 8       A.    Well, it says slope right there, so if you
  


 9   consider that to be steep, yeah.  Steeper than some.
  


10   Steeper than the Mississippi.
  


11       Q.    And the Salt is substantially steeper than
  


12   that reach?
  


13       A.    This portion of the Salt is, yeah.
  


14       Q.    This is a 48-mile reach that he's talking
  


15   about with the 23-mile -- feet-per-mile slope?
  


16       A.    Yes, he says it averages approximately 28 --
  


17   23 feet per mile over the 48 miles, yeah.
  


18       Q.    That's a pretty long reach, right?
  


19       A.    48 miles is 48 miles long.
  


20       Q.    The next paragraph there, the Forest Service
  


21   writes about Water Levels.  Do you see that?
  


22       A.    I do.
  


23       Q.    They say there are a relatively small number
  


24   of days per year when the water level itself would have
  


25   been suitable to allow a canvas, metal, or a wooden
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 1   boat to attempt to travel down this river, even if the
  


 2   gradient would have allowed it.  The theoretical window
  


 3   of opportunity could occur in almost any month of the
  


 4   year, but it is impossible to predict and thus
  


 5   impossible to plan ahead for.
  


 6             Do you see that?
  


 7       A.    I do.
  


 8       Q.    Do you agree with those statements by the
  


 9   Forest Service?
  


10       A.    No, I do not.
  


11       Q.    And, again, these are statements made by the
  


12   agency that's responsible for issuing river permits on
  


13   much of the Salt River?
  


14       A.    This is the agency that would lose some of
  


15   their management responsibilities should the State make
  


16   a claim of navigability successfully.  So like I said
  


17   earlier, it's not unusual for the federal government --
  


18   in fact, that's the nature of the cases in Alaska I
  


19   work on, the parties are the federal government arguing
  


20   against navigability and the State arguing for
  


21   navigability.  So they're not an objective observer in
  


22   this case here.
  


23       Q.    My question was, this is a statement by the
  


24   agencies responsible for issuing permits on the portion
  


25   of the Salt River.  Is that right?
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 1       A.    Yes, it is.
  


 2       Q.    Farther down on that page, the Forest Service
  


 3   talks about Quartzite Falls and Other Rapids.  And
  


 4   you've had some discussion about Quartzite Falls a few
  


 5   times this week already, right?
  


 6       A.    Yes.
  


 7       Q.    Have you seen the movie?
  


 8       A.    I have.
  


 9       Q.    Quartzite -- with respect to Quartzite Falls,
  


10   at the bottom of page 3, the Forest Service says, "Even
  


11   with modern technology, boaters routinely portaged
  


12   around this rapid.  Some portages took two to four
  


13   hours, even when traveling light."
  


14             Did I read that correctly?
  


15       A.    You read it correctly.
  


16       Q.    Here they're talking about the time before
  


17   the falls were blasted, right?
  


18       A.    Right.
  


19       Q.    Would you disagree with the statement by the
  


20   Forest Service that some of the portages "took two to
  


21   four hours, even when traveling light"?
  


22       A.    That seems like an exaggeration, particularly
  


23   when traveling light.
  


24       Q.    But that's what the Forest Service says here
  


25   in this report, right?
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 1       A.    You see it in front of you, yes.
  


 2       Q.    Then on page 7 of this same report, if you
  


 3   flip over to that, talking about comparability of
  


 4   today's boats and boaters.  Do you see that?
  


 5       A.    Yes, I do.
  


 6       Q.    Second paragraph -- second sentence in that
  


 7   paragraph says, "River-runners today, with their
  


 8   high-tech equipment and improved techniques, simply
  


 9   cannot be compared to the situation in 1912; to do so
  


10   would be like comparing a delicate, bruise-prone apple
  


11   with a thick-skinned, practically indestructible
  


12   orange."
  


13             Did I read that correctly?
  


14       A.    Yes.
  


15       Q.    Do you agree or disagree with this statement
  


16   by the Forest Service?
  


17       A.    I would disagree --  Well, I already told you
  


18   that today's boaters are more -- boats are more
  


19   durable, but I disagree that -- that historic boats
  


20   could not have gone down through there, particularly at
  


21   low flow conditions.
  


22       Q.    You would agree, though, that current boaters
  


23   have more high-tech equipment than somebody in 1912?
  


24       A.    Yeah.
  


25       Q.    You would agree that they have improved
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 1   techniques -- more improved techniques than somebody in
  


 2   1912?
  


 3       A.    No.
  


 4       Q.    You don't think that your -- you and your
  


 5   fellow river runners have developed improved techniques
  


 6   over the last century?
  


 7       A.    I would assume that people 100 years ago
  


 8   probably had some pretty outstanding techniques
  


 9   compared to the general population.
  


10       Q.    You don't recall Mr. Dimock, for example,
  


11   testifying on the Verde about improvements in
  


12   techniques in river running over the last century or
  


13   so?
  


14       A.    What I think he said is that -- what I recall
  


15   him saying --  No.  I guess to answer your question,
  


16   no, I don't recall him saying that specifically.
  


17
  


18             EXAMINATION BY COMMISSIONER ALLEN:
  


19                  COMMISSIONER ALLEN:  Before we close out
  


20   on this, I have a question.
  


21                  Jon, on page number 2 of the letter that
  


22   was sent to the Navigable Stream Adjudication
  


23   Commission, first paragraph, the last sentence, would
  


24   you read that?
  


25                  THE WITNESS:  "Based on our knowledge"?
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 1                  COMMISSIONER ALLEN:  Yes.
  


 2                  THE WITNESS:  "Based on our knowledge of
  


 3   this river over the past 90 years, it is the judgement
  


 4   of the Forest Service that four of the nine criteria do
  


 5   apply, thus mandating, as per Section 1128 of ARS 37,
  


 6   that a Commission finding and recommendation of
  


 7   nonnavigability be made."
  


 8                  COMMISSIONER ALLEN:  Is the time frame
  


 9   pertinent in this discussion?
  


10                  THE WITNESS:  I believe they're making
  


11   reference to the presumption of nonnavigability that
  


12   was struck down by the Arizona courts.
  


13                  COMMISSIONER ALLEN:  And over the past
  


14   how many years?
  


15                  THE WITNESS:  90 years.
  


16                  COMMISSIONER ALLEN:  So that would be
  


17   1935?
  


18                  THE WITNESS:  Yes.
  


19                  COMMISSIONER ALLEN:  1925, as the
  


20   case --
  


21                  THE WITNESS:  Published in --
  


22                  CHAIRMAN NOBLE:  '98.
  


23                  THE WITNESS:  -- '98, so 90 years would
  


24   be 1908.  But it would have been, I guess, just barely
  


25   prior to -- I think they're probably referring to the
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 1   establishment of the forest, possibly.  That would be
  


 2   my guess.  But it's certainly not the time frame
  


 3   dictated by the Winkleman decision.
  


 4
  


 5                CROSS-EXAMINATION (Continued)
  


 6   BY MR. McGINNIS:
  


 7       Q.    You don't believe that anything after 1908 is
  


 8   irrelevant for purposes of looking at navigability, do
  


 9   you?
  


10       A.    No, I don't.
  


11       Q.    And this report, they talk about the criteria
  


12   in Section 37-1128.  Do you remember that?  Did you see
  


13   that?
  


14       A.    Yes.
  


15       Q.    You remember those criteria that were in the
  


16   statute at one point, right?
  


17       A.    Yes.
  


18       Q.    And those criteria related to presumptions of
  


19   navigability or nonnavigability?
  


20       A.    Right.
  


21       Q.    Even though those presumptions might no
  


22   longer be valid, you wouldn't say that the factual
  


23   information in this report is necessarily invalid for
  


24   that reason, would you?
  


25       A.    Do I agree that it's factual and true?  I
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 1   think true information should always be relevant.
  


 2       Q.    So if there's factual information in here
  


 3   that's correct, the fact that the report was prepared
  


 4   at a time when there were some statutory presumptions
  


 5   that were later found invalid wouldn't mean that that
  


 6   correct factual information was no longer relevant?
  


 7       A.    No.  I think it goes more to the conclusions.
  


 8       Q.    Let's go over to your PowerPoint now, if we
  


 9   can, Jon.  You, obviously, prepared this PowerPoint,
  


10   dated October 15th, that's Exhibit SLD 364, right?  You
  


11   said earlier.
  


12       A.    Yes.
  


13       Q.    And you prepared some prior versions of the
  


14   PowerPoint that have been submitted over the past few
  


15   months?
  


16       A.    Yes.
  


17       Q.    You also worked on the Land Department's
  


18   original report from 1993, correct?
  


19       A.    Yes, I did.
  


20       Q.    And you were responsible for updating that
  


21   report in 1996?
  


22       A.    Yes.
  


23       Q.    And again in 2003?
  


24       A.    Yes.
  


25       Q.    And when you did the '93 report, you worked
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 1   for CH2M Hill?
  


 2       A.    That's correct.
  


 3       Q.    All right.  When you did the '96 report, you
  


 4   worked for your own company?
  


 5       A.    Yes.
  


 6       Q.    And you recall testifying, based upon those
  


 7   reports, I think it was April 7, 2003, on the Upper
  


 8   Salt -- Lower Salt.  Do you recall that?
  


 9       A.    I recall that it happened, yeah.
  


10       Q.    At the Department of Transportation
  


11   auditorium?
  


12       A.    Yes.
  


13       Q.    Do you also recall having to testify on the
  


14   Upper Salt on October 20th, 2005, roughly?
  


15       A.    I do roughly remember that, yeah.
  


16       Q.    Slide 5 of your current PowerPoint,
  


17   Exhibit SLD 364, you list the ASLD project team,
  


18   correct?
  


19       A.    I do.
  


20       Q.    And I know you talked about some of this on
  


21   your direct, and you actually answered some of the
  


22   questions I was going to have.
  


23             Mr. Iserman works for your company, right?
  


24       A.    Still does.
  


25       Q.    Still does?
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 1             The report -- the PowerPoint refers to
  


 2   hydrology with respect to his area of expertise.  Is
  


 3   that correct?
  


 4       A.    It's one of the areas of his expertise, yeah.
  


 5       Q.    What other areas of expertise would he have
  


 6   that relate to this project?
  


 7       A.    Brian Iserman is probably the foremost and
  


 8   best known consultant/expert in stream gaging, other
  


 9   kinds of gaging, data collection in the Southwest.
  


10   Recently received an award from the national
  


11   association of people who do that kind of stuff for his
  


12   contributions there.  And those would be the areas that
  


13   relate to navigability.
  


14       Q.    What's his educational background, if you
  


15   know?
  


16       A.    He has a bachelor's in hydrology from the
  


17   University of Arizona.
  


18       Q.    What did he do -- what was his role on the
  


19   project team?
  


20       A.    Hydrology.
  


21       Q.    Did he do part of the hydrology and you do
  


22   part of the hydrology, or did you not get involved?
  


23       A.    At this time, he was working on the data
  


24   collection for the USGS stream flow data.  That's for
  


25   the Upper Salt.  You can see it's noted there.  The
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 1   ratings curves, he did some of the writing of that
  


 2   chapter, and then I did the final writing for the
  


 3   products that we had on the Upper Salt, which was the
  


 4   hydrology and geology chapters, possibly the modern
  


 5   boating chapter as well, if there is a chapter on that.
  


 6       Q.    Did he work on the current PowerPoint?
  


 7       A.    No.
  


 8       Q.    Did he have any role in your preparation for
  


 9   this round of the hearings?
  


10       A.    I consult with Brian on some things from time
  


11   to time.  I asked him his recollection about some
  


12   items.  But the PowerPoint's basically my work.
  


13       Q.    Okay.  You talked on your direct about Pat
  


14   Quinn.
  


15       A.    Yes.
  


16       Q.    All right.  She used to work for Stantec?
  


17       A.    She did use to work for Stantec.
  


18       Q.    Probably worked for some other company the I
  


19   can't remember the name of.
  


20       A.    It's a company called JE Fuller/Hydrology &
  


21   Geomorphology.
  


22       Q.    I should remember the name of that.  I
  


23   thought you said she worked someplace else.
  


24       A.    No.
  


25       Q.    She works for you now?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 961


  


 1       A.    She work- -- we work at the same company,
  


 2   yeah.
  


 3       Q.    And what's her area of expertise?
  


 4       A.    She's a civil engineer with a degree from, I
  


 5   think, the University of New Hampshire.  She's been
  


 6   practicing longer than I have.  She is, besides being
  


 7   an amazing person, an excellent project manager,
  


 8   extremely smart.  She has done a number of these
  


 9   navigability studies.  Stantec did some -- I think they
  


10   set up -- they're project managers for the small and
  


11   minor watercourse studies.  Her expertise is surface
  


12   water, drainage, and engineering.
  


13       Q.    Did she work at all on the current
  


14   PowerPoint?
  


15       A.    No.
  


16       Q.    She didn't do anything to help you prepare
  


17   for your testimony today?
  


18       A.    She and I chat about navigability from time
  


19   to time because of her history there.  I sometimes go
  


20   to her for "What do you remember about such-and-such?"
  


21   I think I got copies of the small and minor watercourse
  


22   stuff and reviewed those.  Probably not anything else,
  


23   though.
  


24       Q.    Dennis Gilpin's the historian, right?
  


25       A.    Yeah, I think historian, ethnographer is his
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 1   title on his card.  He may be an archaeologist as well.
  


 2   I'm not sure.
  


 3       Q.    And he used to work for SWCA?
  


 4       A.    He did.
  


 5       Q.    He's the one that now works for a different
  


 6   company?
  


 7       A.    Yes.
  


 8       Q.    Doesn't work for you?
  


 9       A.    No.
  


10       Q.    Do you know what his educational background
  


11   is?
  


12       A.    Not offhand.
  


13       Q.    What was his role on the ASLD project team?
  


14       A.    In both the upper and the lower reports, he
  


15   was in charge.  He led the SWCA team in the history and
  


16   archaeology chapters.  And he did some research on
  


17   collecting photographs from some of the -- at that time
  


18   archives that were tougher to get into, that are now
  


19   open to the general public.  Let's see.  What else did
  


20   he work on?  He did some oral history interviews.  And
  


21   they may have done the GIS -- chapters -- would they
  


22   may have done that?  I don't recall right now.
  


23       Q.    And he testified, actually, on the Upper Salt
  


24   back in 2005 before the Commission, right?
  


25       A.    It was the Salt or the Gila, one of those
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 1   two.  He has testified before the Commission.
  


 2       Q.    Do you know why he's not here testifying on
  


 3   this river?
  


 4       A.    Well, that's a good question.  Why did he not
  


 5   do that?  Partly budget-related, I would imagine.
  


 6       Q.    Was that your decision or the decision of the
  


 7   Land Department?
  


 8       A.    I wish I could make the budgets.  But no.
  


 9   The Land Department makes those decisions, in
  


10   conjunction with the Attorney General's office.
  


11       Q.    And you don't have a degree in history,
  


12   right?
  


13       A.    I don't.
  


14       Q.    Do you have any coursework in history?
  


15       A.    I do.
  


16       Q.    How many courses?
  


17       A.    In my college career, probably three or four
  


18   classes in that subject.  But, you know, it depends how
  


19   you -- where you draw the line in history.  So geology
  


20   is history, kind of a different kind of history.
  


21       Q.    A little bit farther back than --
  


22       A.    You know, I'm a geomorphologist, so we're
  


23   considered -- concerned with a little closer than
  


24   really far back.  In particular, I work in the urban
  


25   environment, so it's pretty normal for me to be using


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 964


  


 1   historical documents.  Because of the interface with
  


 2   urban environment, you can find out a lot about the
  


 3   areas that I work in by looking at historical
  


 4   documents.
  


 5       Q.    If we were involved in a court case that just
  


 6   involved history issues, would you consider yourself
  


 7   competent to testify on those issues as an expert?
  


 8       A.    If it were histories of streams, yes.  But if
  


 9   it were histories of currency in Europe or something
  


10   like that, no.
  


11       Q.    In reaching your opinions on the history
  


12   issues involved with the Salt River, did you rely upon
  


13   the opinions or the work by Mr. Gilpin?
  


14       A.    Yes.
  


15       Q.    And Mr. Gilpin actually did all the
  


16   historical research for the prior reports, right?
  


17       A.    Well, he was in charge of that.  But, again,
  


18   as we were -- we had an extensive -- extensive -- to
  


19   the extent we had a budget, we researched -- we were
  


20   all doing research and coming across things that --
  


21   occasionally, he found things he felt like related to
  


22   hydrology and I would find things that related to
  


23   history, and we would share information.  So . . .
  


24       Q.    Sorry.  I didn't mean to rustle papers while
  


25   you were talking.  Are you done?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 965


  


 1       A.    Yeah.
  


 2             Actually, going back to your question about
  


 3   am I a historian, I've actually written articles and
  


 4   given training classes on the use of historical
  


 5   documents and the consideration of history in doing
  


 6   geomorphology and engineering, so that's certainly not
  


 7   out of my strike zone.
  


 8       Q.    What we've handed you is excerpts from the
  


 9   transcript from the prior hearing on the Lower Salt
  


10   back in April 7, 2003.  Do you see that?
  


11       A.    Yes, I do.
  


12       Q.    I direct your attention to page 49 of that
  


13   transcript, starting on line 4.  I think this is part
  


14   of my examination of you from 12 years ago or so.  My
  


15   question was, "Did you have any concern -- when you
  


16   were doing this, did you have any concern about the
  


17   credibility of this newspaper article or the articles
  


18   about this trip, that you recall as you sit here today?
  


19   It's not a memory test."
  


20             And your answer was, "Let me answer from the
  


21   perspective of a project manager who wasn't doing the
  


22   primary research on the historical.  Having had
  


23   discussions with historians, I think they were always
  


24   concerned about the credibility of any article they --
  


25   that they looked at."
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 1             Did I read that right?
  


 2       A.    Yes, you did.
  


 3       Q.    Does that refresh your recollection about who
  


 4   was doing the primary research on the historical issues
  


 5   for the 2003 report?
  


 6       A.    I don't think that changes anything I said,
  


 7   no.
  


 8       Q.    So you are saying today that you did part of
  


 9   the historical research for the Land Department report?
  


10       A.    I was not doing the primary research, but
  


11   there was things that we found of historical nature,
  


12   things that we looked for, depending on where we were
  


13   going.  But yes, as the slide says right there, Gilpin
  


14   was in charge of the history in the archaeology
  


15   sections.
  


16       Q.    And he wasn't involved in the preparation of
  


17   the current PowerPoint.  I think you said that already,
  


18   right?
  


19       A.    Not directly, no.  I did ask him some
  


20   questions, called him up.
  


21       Q.    So if there are opinions on historical issues
  


22   or new newspaper articles or new other historical
  


23   accounts that are in your PowerPoint that weren't in
  


24   the prior Land Department reports, Mr. Gilpin hasn't
  


25   had any involvement in those, right?
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 1       A.    He's had a small amount of involvement.
  


 2       Q.    What would that involvement have been?
  


 3       A.    Well, after we --  I heard some criticism
  


 4   saying, well, you know, these articles are unreliable
  


 5   and it's boosterism and things like that.  So I called
  


 6   him up and said, "Dennis, explain to me what this
  


 7   boosterism -- what you perceive this to be, because I
  


 8   apparently have some sort of different idea."
  


 9             So he went, "What do you mean?"  We talked
  


10   about it, the term, that, no, in fact, I did have a
  


11   pretty good idea of what boosterism was.
  


12             And I said, "Well, how about this article
  


13   right here?"  And we were talking specifically about
  


14   the Day brothers' account.  So I sent him the Day
  


15   brother accounts, and I said, "Does this sound like
  


16   boosterism to you?"
  


17             And he said no.  And he said, "Boosterism is
  


18   more like . . . ."  And so I found a different article,
  


19   and we discussed that.  And he said, "No, this is more
  


20   of an example."  And I think I brought those in in my
  


21   rebuttal for the Verde or the Gila, one of those two.
  


22             But anyway, so that was the nature of the
  


23   discussions that we had on those.
  


24       Q.    So did you confer with him regarding the
  


25   veracity of every new historical article that was in
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 1   your PowerPoint that wasn't in the prior report?
  


 2       A.    No.  I conferred with him enough to feel
  


 3   comfortable with what we found and my own judgment
  


 4   about determining what was factual and what was -- for
  


 5   instance, the tongue-and-cheek article that we talked
  


 6   about previously.  Turns out I don't need a historian
  


 7   to know how to read a newspaper.
  


 8       Q.    Do you think you might need a historian to
  


 9   know how to interpret a newspaper?
  


10       A.    You know, I was reading the newspaper last
  


11   night and thinking about that very question.  I think I
  


12   have a pretty good idea in most cases.
  


13       Q.    Were you reading a historical newspaper or a
  


14   modern-day newspaper?
  


15       A.    You know, I think history is being made right
  


16   as we speak, so . . .
  


17             But I get the sense of your question, and
  


18   when reading historical articles, yes, it's nice to
  


19   have the opinion of a historian.  And that's why we had
  


20   a historian on our team when we developed these
  


21   reports.
  


22       Q.    But you don't have any testifying during this
  


23   session, right?
  


24       A.    Not so far.
  


25       Q.    What we've handed you now is the transcript
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 1   from the October 20, 2005, hearing on the Upper Salt.
  


 2   I think Mr. Murphy already talked to you about some of
  


 3   this, so I'm going to skip that part.
  


 4             But the part that I wanted to talk to you
  


 5   about that Mr. Murphy didn't cover is on page 16,
  


 6   starting on line 9.  I hope I'm not repeating this.
  


 7   This is Mr. Gilpin's testimony.  If you'll look back on
  


 8   page 12, it's where you can see Mr. Gilpin starts
  


 9   talking.
  


10             And he says, "And finally, I think overall, I
  


11   have to look at this in the overall assemblage of
  


12   accounts and recognize that people were looking for
  


13   opportunities to float the Upper Salt.  They were
  


14   investigating these opportunities and they were
  


15   prepared to take advantage of these opportunities."
  


16             Did I say that correctly?
  


17       A.    Yes.
  


18       Q.    So was it your understanding that it was
  


19   Mr. Gilpin's opinion back in 2005 that, by looking at
  


20   the historical accounts, he came to the conclusion that
  


21   people were present and able and willing to take the
  


22   opportunity of -- take advantage of opportunities to
  


23   boat on the Upper Salt in historical times?
  


24       A.    Well, I think he says what he means right
  


25   here.  I have to look at this.  The overall assemblage
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 1   of accounts, and recognized people were looking for
  


 2   opportunities to float the Upper Salt, they were
  


 3   investigating these opportunities, and they were
  


 4   prepared to take advantage, so I think that's what he
  


 5   means.
  


 6       Q.    So would you agree with that?
  


 7       A.    Yeah.  I think that people were.  Some people
  


 8   were.  Again, not everybody boats.  Not everybody has
  


 9   the time for it or the inclination or the skills, but
  


10   there were some people that went out and did it, yeah.
  


11       Q.    So in historical times back in the 1800s,
  


12   when these newspaper articles we're talking about were
  


13   happening, there were people that were out looking for
  


14   opportunities to boat on the Upper Salt.  Is that your
  


15   opinion?
  


16       A.    Yeah.  Yeah.
  


17       Q.    So doesn't that really mean that Mr. Gilpin
  


18   was saying that if the river had been navigable, people
  


19   would have boated it because people were there ready to
  


20   take advantage of opportunity?
  


21       A.    No, I don't see him saying that.
  


22       Q.    But he is saying that there were people there
  


23   ready, willing, and able to take advantage of
  


24   opportunities to boat on the river, right?  Isn't that
  


25   what you just said?
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 1       A.    No, I don't think I said ready, willing, and
  


 2   able.  I think you said that.
  


 3       Q.    Prepared to take advantage of the
  


 4   opportunities to boat on the Upper Salt.
  


 5       A.    Yes.  That's what it says.
  


 6       Q.    We go on to Slide 7 of your PowerPoint.  You
  


 7   talked about this some on direct.  I had question or
  


 8   one series of questions.
  


 9             You talked about in this slide about your
  


10   prior work on the East Coast.  Can you tell me what
  


11   states you've done navigability work in on the East
  


12   Coast?
  


13       A.    North Carolina.
  


14       Q.    What was the river issue?
  


15       A.    I've been directed not to say.
  


16       Q.    It was some confidential -- something for a
  


17   client that was confidential?
  


18       A.    Yes.
  


19       Q.    Have you done any other work on the East
  


20   Coast other than that one confidential case?
  


21       A.    Not related to navigability, no.  Other than
  


22   some personal navigating.
  


23       Q.    Slide 9, you referred to your field
  


24   experience on parts of Segment 6.  Do you see that?
  


25   I'm sorry.  I'll let you catch up there.
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 1       A.    Yeah.
  


 2       Q.    Is that field experience on Segment 6 limited
  


 3   to the portion of Segment 6 that's upstream from
  


 4   Granite Reef and also some paddling on the effluent
  


 5   reaches down below?
  


 6       A.    Yes.
  


 7       Q.    Neither of those are in the ordinary and
  


 8   natural condition at this point, are they?
  


 9       A.    I would say the physical condition of the
  


10   upper part of Segment 6 from the Verde confluence down
  


11   a couple miles probably is in the ordinary and natural
  


12   condition.  The flow rates are, obviously, moderated by
  


13   releases from the dam system.  Downstream of Granite
  


14   Reef -- well, actually, in the backwater of Granite
  


15   Reef and downstream of Granite Reef, no, that river,
  


16   presumably, is not in its ordinary and natural
  


17   condition.
  


18       Q.    I believe you testified either this morning
  


19   or yesterday that ordinary flows shaped the low flow
  


20   channel.  Is that right?
  


21       A.    Yes.
  


22       Q.    The ordinary flows of the stretch from
  


23   Stewart Mountain to Granite Reef are different than
  


24   what they would have been before the dams, aren't they?
  


25       A.    The annual hydrograph is different.
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 1       Q.    And what flows are there on a day-to-day
  


 2   basis are different?
  


 3       A.    Well, I would say that the flows in January
  


 4   are significantly lower now than they were before.  And
  


 5   there are probably flows in June that are, on average,
  


 6   higher than they would have been before.
  


 7       Q.    Essentially, the same amount of water passes
  


 8   through there in a given year.  It's just spread
  


 9   over -- more over the course of a year.  Is that
  


10   generally what happens with a hydrograph?
  


11       A.    Sort of.  Well, there's a little less water
  


12   because a fair amount of it evaporates.  And not
  


13   throughout the year.  I would say -- are you asking me
  


14   specifically about Segment 6, or are you talking about
  


15   just downstreams of dams in general?
  


16       Q.    I'm asking specifically about the portion
  


17   from Stewart Mountain to Granite Reef.
  


18       A.    Okay.  So it doesn't really flow throughout
  


19   the year.  Through the bulk of the year, the river gets
  


20   shut off.  And then somewhere around May, they flip it
  


21   on again.  And somewhere around the end of September,
  


22   they most years flip it off.  So they kind of jam in
  


23   what used to occur throughout the year into the
  


24   irrigation season, basically.
  


25       Q.    And they also take the flows that would have
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 1   occurred naturally in a larger quantity in the spring
  


 2   and spread those flows throughout the year by annual
  


 3   storage?
  


 4       A.    Right.  They store the flow and release it.
  


 5       Q.    While we're on this, rather than just walking
  


 6   through page by page, let's go to Slide Page 151.  This
  


 7   is the -- this is a photo from 1910 of the Sheep Bridge
  


 8   on the Salt River.  Is that right?
  


 9       A.    That's my understanding, yeah.
  


10       Q.    And the Sheep Bridge, at least that you know
  


11   of, is located between Stewart Mountain and Granite
  


12   Reef?
  


13       A.    That's correct.
  


14       Q.    And so this is part of the -- part of the
  


15   reach that you would have boated on recently with
  


16   Mr. Dimock?
  


17       A.    That's my understanding where this location
  


18   is, yeah.
  


19       Q.    When you went by there on August 31st, did
  


20   that area look like it does in this photo?
  


21       A.    I would say yes.  There are changes that have
  


22   occurred in there, but by and large, you colorize this
  


23   picture properly, I think you could convince people
  


24   there was a Sheep's Bridge out there today.
  


25       Q.    I was just up there this weekend.  It wasn't
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 1   on a boat, so I had a less good viewpoint than you did.
  


 2             But isn't there a lot more vegetation along
  


 3   the reach now than there was in this photo?
  


 4       A.    There is more vegetation in some places,
  


 5   yeah.  I'm thinking about the water not the --
  


 6       Q.    Doesn't the riparian vegetation serve to
  


 7   stabilize the channel?
  


 8       A.    To a degree, yeah.
  


 9       Q.    Isn't the channel there now narrower than it
  


10   is in this photo?
  


11       A.    No, I think the channel there now is actually
  


12   wider.
  


13       Q.    You don't think the channel's more defined
  


14   than it was in this photo right now?
  


15       A.    Like I'm telling you, this picture, to me,
  


16   looks like that stretch of the river.  I think you can
  


17   take 9 people, 10 people and say -- who boat that river
  


18   a lot and say, "Is this what it looks like out there in
  


19   that general area?"
  


20             They would say, "Yes, this is kind of what
  


21   that segment of the river looks like."
  


22       Q.    Let me ask you some questions more generally,
  


23   not specifically, about this reach.
  


24             Would you agree that a century of regulated
  


25   flows in a stretch, as compared to what the river would
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 1   have been before those regular -- that regulation, that
  


 2   you're going to have fewer floods?  That's a horrible
  


 3   question.  Let me start over again.
  


 4             Let's talk about -- let's talk about this
  


 5   reach.  Are there fewer floods in the area between
  


 6   Stewart Mountain and Granite Reef now than there would
  


 7   have been before the five dams were constructed -- the
  


 8   four storage dams plus Granite Reef?  Are there fewer
  


 9   floods in that stretch below Granite Reef -- below
  


10   Stewart Mountain?
  


11       A.    Well, to answer your question very
  


12   specifically, I would have to do an analysis of the
  


13   inflows at Roosevelt and the flows at Stewart Mountain.
  


14   My strong suspicion is -- with a high degree of
  


15   probability, is that yes, the flood peaks, for sure,
  


16   are less and the hydrographs are significantly altered
  


17   from the natural condition.
  


18       Q.    The fact that there are fewer and smaller
  


19   floods, that results in less riparian vegetation,
  


20   doesn't it -- excuse me, that results in more riparian
  


21   vegetation?
  


22       A.    Yeah.  I was about to disagree.
  


23       Q.    I hate to have that happen.
  


24       A.    Yeah.  Plus it's just pushed the question
  


25   right out of my mind.  So say it again.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 977


  


 1       Q.    The big floods come along, blow out -- wipe
  


 2   out riparian vegetation sometimes, right?
  


 3       A.    Sometimes, yeah.
  


 4       Q.    So if I have fewer floods and the floods I do
  


 5   have are smaller, more than likely I'm going to have
  


 6   more riparian vegetation than I would have if I had had
  


 7   more floods?
  


 8       A.    No other factors involved, yeah.  But there
  


 9   could be other factors in terms of the invasive plants
  


10   that have come in -- you know, what you're trying to
  


11   count as vegetation, if it's just native species or
  


12   non-native species, and lack of floods on other parts
  


13   of the Salt River have resulted in increased vegetation
  


14   because it allows tamarisk and other plants to come in.
  


15   So that can happen, yeah.
  


16       Q.    And it's also true, isn't it, that having
  


17   fewer floods and smaller floods can tend to have the
  


18   channel be more simple, more likely to have a single
  


19   channel?
  


20       A.    I have a vague recollection of you guys
  


21   arguing the opposite way on the Verde, but . . .
  


22       Q.    Well, I'm just --  Maybe I'm agreeing with
  


23   you finally.  But I'm just asking the question.
  


24       A.    You know what?  I guess -- so you are saying
  


25   that the channel pattern becomes less, you get a


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 4    10/23/2015 978


  


 1   narrower channel because of that?
  


 2       Q.    More likely to have a single channel in a
  


 3   situation where you have flows that are controlled by a
  


 4   reservoir and more regularly disbursed throughout the
  


 5   year.
  


 6       A.    I don't know.  Downstream of Bartlett, since
  


 7   the dam's come in, I would say it's less single channel
  


 8   in that specific case.
  


 9       Q.    You would say it's less below Bartlett, less
  


10   of a single channel?
  


11       A.    Yeah, because you're not washing out the
  


12   vegetation, you tend to -- stuff grows more up here in
  


13   the channel, and it catches vegetation.  It's kind of
  


14   nasty with strainers right now.
  


15             So not necessarily.  I would say, you know,
  


16   in a theoretical sense.  But in a more practical sense,
  


17   looking at the Salt River, I showed those comparisons
  


18   of channel location from the 1905 maps and the current
  


19   aerials and whatnot, and my read there is there's just
  


20   not that much change.  I haven't seen any measurements
  


21   that show that the channel is significantly different
  


22   deeper, narrower, anything.  Certainly they try to make
  


23   the argument that the floodplain vegetation is thicker,
  


24   but, again, like I say, take a look at this picture, go
  


25   out there today and see if that's not representative of
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 1   that segment in general.
  


 2             So I would have to say in this case, I'm not
  


 3   seeing any evidence of that.  Certainly be open to have
  


 4   that submitted.
  


 5       Q.    Does the capture of sediment at the dams,
  


 6   including Stewart Mountain, potentially have an impact
  


 7   on the channel downstream?
  


 8       A.    Yeah, I think we talked about that with
  


 9   Mr. Murphy, yeah.  So in the books, you trap sediment
  


10   in the dam and you're typically gonna increase scour
  


11   and deepen the channel downstream, but there's a whole
  


12   bunch of other factors that need to be considered.  And
  


13   I wouldn't say that this segment of the river, having
  


14   been on it as many times I have had, really bears the
  


15   characteristics of a stream that has that kind of
  


16   downstream-of-the-dam sort of effect.  Undoubtedly,
  


17   there's a little less sand in that reach.  I'm not sure
  


18   it's changed the geometry all that significantly,
  


19   though.
  


20       Q.    But to be sure about what the effect of the
  


21   dam had been, you would have had to have seen it before
  


22   and after the dam, right?
  


23       A.    To be sure, yeah.
  


24       Q.    Let's go back to the -- go back to page 7,
  


25   then.  Sorry to skip around so much.  I'm sorry.  We
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 1   already talked about 7.
  


 2             Let's go back to 9.  In this Slide 9, the
  


 3   third bullet point from the bottom you say, "Summer,
  


 4   Winter, Spring, and Fall trips at ordinary flows (90 to
  


 5   2,200 cfs)."
  


 6             And my question is merely to make sure I
  


 7   understand this.  Are you saying your trips were
  


 8   between 90 and 2,200 cfs --
  


 9       A.    Yes.
  


10       Q.    -- or that's what the ordinary flows are?
  


11       A.    Trips.
  


12       Q.    So your trips that were part of the ordinary
  


13   flow -- that were done in ordinary flow were between 90
  


14   and 2,200 cfs?
  


15       A.    Yes.
  


16       Q.    And the ordinary flow range might be
  


17   different than that?
  


18       A.    Yeah.
  


19       Q.    Do you have in your report anywhere what you
  


20   believe the ordinary flow to be for any segment of the
  


21   Salt?
  


22       A.    Yeah.
  


23       Q.    Can you tell me what that is?
  


24       A.    I think I was saying earlier this week that I
  


25   would accept that 10 to 90 percent range as being the
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 1   typical -- being ordinary flows.  And I would say
  


 2   there's probably a buffer zone above that ordinary
  


 3   range before you get into something that's a flood.
  


 4       Q.    Let's go on to Slide 13.  This is the two
  


 5   different -- two different channel patterns, right?
  


 6       A.    There are two different patterns on there.
  


 7   The thing in the middle has some other stuff, but yeah.
  


 8       Q.    And the panel -- the channel pattern on the
  


 9   left is braided.
  


10       A.    Yes, it is.
  


11                  CHAIRMAN NOBLE:  Mr. McGinnis, do you
  


12   believe it would be possible for you to complete your
  


13   examination on this item in less than 10 minutes?
  


14                  MR. McGINNIS:  Yes.
  


15                  CHAIRMAN NOBLE:  Thank you.
  


16   BY MR. McGINNIS:
  


17       Q.    And I think you testified on Monday that
  


18   there was no portion of the Salt that looked like the
  


19   photo on the left.  Do you recall that?
  


20       A.    In its ordinary and natural condition, yes.
  


21   Some of the Segment 6 today is depleted condition.
  


22   Absent the water, it looks a little more like that.
  


23       Q.    What I've handed you is part of Exhibit C026
  


24   which are some the photos that were taken by the
  


25   reclamation service -- the Bureau of Reclamation, and
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 1   they were in the 19- -- teens -- this is in the 1910
  


 2   section.  Okay?  And my question is, first of all, the
  


 3   top photo says "Lubken," who, I will tell you, is the
  


 4   photographer who took a lot of these pictures,
  


 5   ". . . took this photo of his car and, presumably, his
  


 6   dog in March 1907 somewhere near the town of
  


 7   Roosevelt."  Did I read that right?
  


 8       A.    Or his very ugly wife, yeah.
  


 9       Q.    Yeah, let's hope not.
  


10             It says, "The Salt River floodplain is in the
  


11   background."  Did I read that right?
  


12       A.    Yes.
  


13       Q.    So this is near Roosevelt, March 1907, prior
  


14   to the completion of the dam, correct?
  


15       A.    Yes.
  


16       Q.    Doesn't that picture look a lot like the
  


17   picture on the left on your Slide 13?
  


18       A.    If you have a better picture -- it's very
  


19   tough to tell from what I'm looking at in the
  


20   background there.
  


21       Q.    You can't tell -- you can't tell whether all
  


22   that area behind there is water with sandbars and
  


23   braids in it?
  


24       A.    I couldn't guarantee it, no.
  


25       Q.    You know that above the dam in the area where
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 1   the Salt and Tonto Creek meet, there's kind of an
  


 2   alluvial area that's different in character than lots
  


 3   of the other stretches of the Upper Salt, right?
  


 4       A.    Yeah.  I think I've actually got a picture of
  


 5   that in my presentation.  A little more clear than this
  


 6   one here.
  


 7       Q.    Again, you can't -- you can't tell where the
  


 8   water is and where the water isn't in this picture?
  


 9       A.    Not with confidence, no.  And I think I said
  


10   in my presentation that that particular area you're
  


11   talking about near Roosevelt is where Tonto Creek comes
  


12   in, a little bit of a delta that it forms, as well as
  


13   the constriction as you enter the canyon there, flowing
  


14   downstream from Roosevelt, that that would be an area
  


15   where you would be likely to have more braiding, but
  


16   that's not really representative of the rest of the
  


17   reach.
  


18             So, you know, we've done this route before.
  


19   You could pick out an isolated spot here and there and
  


20   say, "Hey, well, doesn't this kind of look like that?"
  


21   And it might kind of look like that at this spot.  But
  


22   I'm speaking of the segment as a -- more as a whole.
  


23   And, you know, I wouldn't say in any way the picture on
  


24   the left represents the ordinary and natural condition
  


25   of the Salt River in any segment as a whole.  There
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 1   might be a spot that starts to look a little bit more
  


 2   like that for specific reasons, but --
  


 3       Q.    But you would agree that the Salt River above
  


 4   Roosevelt Dam, above the actual dam, in March of 1907
  


 5   was generally in its ordinary and natural condition, at
  


 6   least its natural condition?
  


 7       A.    Well, certainly, in more of its natural
  


 8   condition, yeah.  How ordinary it was post-1905 flood,
  


 9   you may be looking at a lot of deposition that occurred
  


10   there because of high flows.  Again, it's very
  


11   difficult to tell what's channel and what's not channel
  


12   there, so . . .
  


13       Q.    And if this is in the -- somewhere near the
  


14   town of Roosevelt, which of your segments would this
  


15   photo be in?
  


16       A.    In the bottom of three.
  


17                  MR. McGINNIS:  I'm done with that line
  


18   of questioning.  I could keep going if you want or --
  


19   we're just going to keep walking through his
  


20   PowerPoint, so if you're looking for a good place to
  


21   stop, this is good, or we can go on.
  


22                  THE WITNESS:  I would like to make a
  


23   motion.
  


24                  MR. McGINNIS:  Well, you asked me when I
  


25   would be done with the line of questioning on this
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 1   exhibit.  I'm done with the line of questioning on this
  


 2   particular --
  


 3                  CHAIRMAN NOBLE:  Thank you.
  


 4                  We will recess now until Tuesday,
  


 5   November 17th, here in this hearing room at 9 a.m.  And
  


 6   at that time, as I understand it, Mr. McGinnis will
  


 7   continue examining Mr. Fuller.
  


 8             (The proceedings were adjourned at 4:23 p.m.)
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            1                TRANSCRIPT OF PROCEEDINGS

            2

            3                 CHAIRMAN NOBLE:  Good morning.  We're

            4  here today on the fourth day of the hearing to

            5  determine the navigability of the Salt River.

            6  Yesterday, as the sun set, Mr. Murphy was examining

            7  Mr. Fuller.  We won't call it cross.  It seems pleasant

            8  enough.

            9                 Mr. Fuller, are you ready this morning?

           10                 MR. FULLER:  Yes, I am.

           11                 CHAIRMAN NOBLE:  Mr. Murphy?

           12                 MR. MURPHY:  Good morning.  Tom Murphy

           13  for the Gila River Indian Community.

           14                 CHAIRMAN NOBLE:  Mr. Murphy, I'm sorry

           15  to interrupt you, but George reminds us that we need to

           16  call the roll.

           17                 DIRECTOR MEHNERT:  Commissioner Allen?

           18                 COMMISSIONER ALLEN:  Here.

           19                 DIRECTOR MEHNERT:  Mr. Henness?

           20                 COMMISSIONER HENNESS:  Present.

           21                 DIRECTOR MEHNERT:  Commissioner Horton?

           22                 COMMISSIONER HORTON:  Here.

           23                 DIRECTOR MEHNERT:  Chairman Noble?

           24                 CHAIRMAN NOBLE:  I am here.

           25                 Mr. Murphy, please proceed.
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            1                 MR. MURPHY:  Thank you.

            2

            3                 JONATHAN EDWARD FULLER,

            4  called as a witness on behalf of the State Land

            5  Department, was examined and testified as follows:

            6

            7                 CROSS-EXAMINATION (Continued)

            8  BY MR. MURPHY:

            9      Q.    I think when we left yesterday, Mr. Fuller,

           10  we were discussing some of these historical accounts of

           11  boating on the Salt River.

           12            Before we do that, I did want to ask you a

           13  few additional questions about the newspaper accounts,

           14  in general.  I was looking through testimony in the

           15  Salt River from 2005.  And I think you said Mr. Gilpin

           16  was the person who assisted in compiling your history?

           17      A.    He was in charge of the elements of the

           18  project they worked on, and history was one of those,

           19  yes.

           20      Q.    So in 2005, Mr. Gilpin said, "But it does

           21  appear that it was a relatively rare occurrence, rare

           22  enough that when it did occur, it was usually

           23  newsworthy.  In most of these situations, it was being

           24  reported on because it was a newsworthy event."

           25            He was talking about newspaper accounts of
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            1  navigation of the Salt River.  Do you agree with his

            2  statement?

            3      A.    In general, yeah.

            4      Q.    He also said, and I quote, It's also very

            5  clear for many of these accounts that people

            6  regarded -- people themselves regarded their trip down

            7  the Salt as an experimental sort of thing.

            8            Do you agree with that statement?

            9      A.    There are definitely trips down that were

           10  experimental and were specifically described as that.

           11      Q.    And you chose him to put together or

           12  participate in the historical portion of your report,

           13  right?

           14      A.    Yes.

           15      Q.    With regard to the individuals who

           16  participated in putting that report together, were

           17  those individuals, for lack of a better way to put it,

           18  individuals the State Land Department said "These are

           19  the people that are going to participate," or did you

           20  get to pick them?

           21      A.    We got to pick them.

           22      Q.    All right.  Slide 164 of your presentation,

           23  which, again, is State Land Department's Number 364,

           24  talked about the Buckey O'Neill "Yuma or Bust"

           25  expedition.  As with --  And I couldn't find a
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            1  newspaper article in the State Land Department's

            2  newspaper articles, but in your report, you basically

            3  identified that this party left Phoenix for the purpose

            4  of exploring the Salt and Gila Rivers, and as with some

            5  of the other accounts involving transportation or

            6  boating or going from the Salt River Valley down to

            7  Yuma, it doesn't say exactly where they left on the

            8  Salt River, does it?

            9      A.    I'm not sure the purpose of their trip was

           10  exploration.  As I understand that word, I think it was

           11  more travel.  But let's take a look.  Well, the article

           12  that I have from the Gazette, September of 18- --

           13  November of 1881, says they left Phoenix.

           14      Q.    In 1881, did the south boundary of Phoenix

           15  abut the Salt River?

           16      A.    I don't know.

           17      Q.    Now, I think the article also said that the

           18  party was seen 12 miles -- and it just says, and I

           19  quote, from here, wading in mud and pulling the boat,

           20  right?

           21      A.    Yes.  Says wading in mud, water up to their

           22  knees, pulling the boat, and apparently as happy as mud

           23  turtles.

           24      Q.    I think this trip also involved some amount

           25  of alcohol.
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            1      A.    Yeah, there's an article from December 3rd,

            2  also from the Gazette, where, the liquor having given

            3  out three days before, the crew existed on bacon.

            4  Looks like they went for the liquor first and saved the

            5  bacon for later.

            6      Q.    And the author also said in the December

            7  article, and you quoted in your report, We have

            8  advices, however, that the boat reached Gila Bend and

            9  busted, right?

           10      A.    Yes.

           11      Q.    And this is another account that you have

           12  labeled as a success for Segment 6, right?

           13      A.    Yes.

           14      Q.    I think when you were testifying about this

           15  account on the Gila when we had that hearing, you said,

           16  and I quote, There's a lot that's unknown here.

           17            Is that still accurate?

           18      A.    Yeah.

           19      Q.    I think one of the issues, too, is that there

           20  was a clear discrepancy in the dates of the two

           21  newspapers, right?  The trip says they took six days,

           22  but the dates of the two newspapers were November 30th,

           23  1881, and December 3rd, 1881, right?

           24      A.    Well, I took the discrepancy to be the

           25  account date, not the dates of the newspapers.  I think
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            1  the dates of the newspaper's probably correct.

            2      Q.    Okay.  All right.  You talked a little bit

            3  about the Meadows account.  And, again, this was a

            4  substantially after-the-fact account of a prior trip,

            5  right?

            6      A.    You're referring to the Meadows '83 on Slide

            7  167?

            8      Q.    Yeah.

            9      A.    Yes.  That was an after-the-fact account.

           10      Q.    We knew that there were newspapers in the

           11  area in 1883, right?

           12      A.    Yes.

           13      Q.    And I think, being diligent, you looked to

           14  see if there was any account in the newspapers during

           15  that particular time period, right?

           16      A.    We did not find an account of the -- Meadows

           17  at that time.

           18      Q.    I think in this account what they said was --

           19  I don't think it's on your slide, but I think maybe you

           20  did mention this, which is, in passing through the

           21  second box, they got hung up on the rocks and had to

           22  roll more rocks into the water to raise the water high

           23  enough to float the boat clear, right?  Does that sound

           24  accurate?

           25      A.    That's what it says, yes.
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            1      Q.    I don't know if it was this account or one of

            2  the accounts, the author of the article said that the

            3  Salt River should be included in the River and Harbor

            4  Appropriations Bill.  Do you remember that one?

            5      A.    I do.

            6      Q.    That ever happen?

            7      A.    Not that I'm aware of.

            8      Q.    So with Meadows, you called this a success

            9  for Segments 3 through 6, right?

           10      A.    Yes.

           11      Q.    Slides 168 and then, I think, also through

           12  170 is an account of the Burch trip.  This was another

           13  trip to determine the feasibility of using the Salt

           14  River for floating logs, right?

           15      A.    Yes.

           16      Q.    I think one of the articles described the

           17  river as, quote, rapids with numerous projecting

           18  boulders make the trip a hazardous one, right?

           19      A.    I remember the phrase "numerous projecting

           20  boulders."  I don't recall the "make the trip a

           21  hazardous one."  It may or may not be in there.

           22      Q.    Mr. Burch referenced in the account -- he

           23  stated that he intended on erecting a sawmill at the

           24  foot of the Sierra Anchas, right?

           25      A.    If that's a important point, we could look it
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            1  up to be sure.  My recollection is he was described as

            2  being a sawman or from that area.  Whether he intended

            3  to establish one --

            4      Q.    Did that ever happen?

            5      A.    I don't know.  I know that there were logs

            6  that were delivered down the river to the dam during

            7  construction, so it may or may not have been him.

            8      Q.    I think the article referred to the

            9  individuals on this trip as daring adventurers.

           10      A.    Yes.

           11      Q.    On one occasion, they were wrecked.

           12      A.    Yes.  That's what the article describes it

           13  as, yes.

           14      Q.    One of the more interesting discoveries on

           15  this trip, I think, was that they found an area that

           16  was perfect for a dam.  Is that right?

           17      A.    I know there was an area there that turned

           18  out to be suitable for a dam.  I don't recall that

           19  that's what they found.  Dam building wasn't really the

           20  focus of my reading here.

           21      Q.    Was there salmon in the Salt River, 1885?

           22      A.    There's something called Colorado River

           23  salmon -- it's like a pikeminnow -- that ran up the

           24  Salt, yeah.

           25      Q.    On the third day, the account -- and this is
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            1  from State Land Department's 196, reads that, quote, We

            2  had several narrow escapes in our rapid decent, and

            3  finally, we shot up on top of a large rock in

            4  mid-channel, which we did not see, our gallant host was

            5  upset and we were left perched on the rock like "ye

            6  ancient mariner."

            7            Do you have any idea where that was?

            8      A.    Other than it was in Segment 4, no.

            9      Q.    I think they say that they bumped on rocks

           10  occasionally, right?

           11      A.    It wouldn't surprise me.

           12      Q.    Slide 171 is the Spaulding account.  This was

           13  the major who died when they were lifting the boat over

           14  the Mesa Dam, right?

           15      A.    That's my understanding, yes.

           16      Q.    Does this account actually state where they

           17  left from on their trip?

           18      A.    I believe Fort McDowell.

           19      Q.    I don't think you got my question there.

           20  Does this account state where they left from on their

           21  trip?

           22      A.    Let's take a look.

           23            It does not.

           24      Q.    Is a death on a boating trip during a portage

           25  insignificant?
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            1      A.    Not to Mr. Spaulding and perhaps his widow.

            2  I think they would find that a significant event.

            3      Q.    Actually, I was asking you not about this

            4  article.  I was asking you in general.  I understand it

            5  was tragic, the death was.

            6            But what I'm asking is -- and I'll make it a

            7  broader question.  Is a death or an injury which occurs

            8  on a portage insignificant?

            9      A.    Just, in general, if somebody dies, yeah,

           10  that's not a happy outcome.

           11      Q.    And not withstanding that the death in this

           12  case occurred when the major was attempting to remove

           13  his gun from the boat, there may be risks in moving

           14  various types of equipment in and out of a boat during

           15  a portage, right?

           16            That's a general question, by the way.

           17      A.    Pardon me?

           18      Q.    That's a general question.

           19      A.    Is there risk associated with removing things

           20  from a boat?

           21      Q.    Are there risks in moving equipment in and

           22  out of a boat during a portage?

           23      A.    I suppose in the same sense there's a risk in

           24  removing your groceries from the trunk of your car or

           25  something like that or walking next to a river.  There
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            1  are risks, sure.

            2      Q.    Well -- and some equipment that you might be

            3  hauling in a boat could be potentially dangerous,

            4  right?  Explosives, firearms?

            5      A.    Yes, those could be dangerous pieces of

            6  equipment, sure.

            7      Q.    Mining equipment?

            8      A.    Sure.

            9      Q.    Machinery?

           10      A.    All those things could be carried in a boat,

           11  you're right.

           12      Q.    And the Spaulding account you called a

           13  success for Segment 6, right?

           14      A.    Yes.

           15      Q.    The next account, Slide 174, is Gentry and

           16  Cox.  This --  The newspaper article is State Land

           17  Department's 247.  Now, this account states that a

           18  ferry was floated down the river, correct?

           19      A.    Yes.

           20      Q.    And the only actual reference to the Salt

           21  River in this article was that the ferry had previously

           22  been used on the Salt River but now was being used on

           23  the Gila River, right?

           24      A.    It was being taken down to -- the Gila River

           25  to Gila Bend, yeah.
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            1      Q.    We don't know how it was taken down from the

            2  Salt River at Maricopa crossing to get to the Gila

            3  River, do we?

            4      A.    The article does not specifically say whether

            5  they floated down the Salt River or whether they loaded

            6  it on a boat, took it down to the confluence, and then

            7  put in the river at that point.

            8      Q.    Is it possible that this ferry was on the

            9  Salt River --  Let's say the flows are low.  They say,

           10  "Hey, let's haul this over land down to the Gila River

           11  and see what we can do there"?

           12      A.    I don't think it's possible in the sense of a

           13  high degree of probability, but I suppose it's possible

           14  in the sense that a monkey sitting in front of a

           15  typewriter could produce a novel, but sure.

           16      Q.    What's improbable about that?

           17      A.    A boat that's capable of floating across the

           18  Salt River, it seems like a logical thing.  It says

           19  they floated it down, so --

           20      Q.    I'm sorry, I thought in my question I said

           21  when the flows were low.

           22      A.    Were the flows low?

           23      Q.    Well, I think that was part of my question.

           24  I said is it possible if the flows were low, they could

           25  say, "Hey, let's haul this out over land and go try on
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            1  the Gila"?

            2      A.    On the 9th of January, the flow at Arizona

            3  Dam was about 2100 cfs.  That was part of my

            4  presentation yesterday.  So no, they weren't low.

            5      Q.    All right.  Slide 175, Sykes and McLean, if I

            6  recall correctly, there were a couple of accounts on

            7  the Gila involving Mr. Sykes that, for lack of a better

            8  way to put it, seemed kind of equivocal.  Does that

            9  sound accurate?

           10      A.    I wish I remembered that better.  I don't.

           11      Q.    Okay.

           12      A.    There were two Sykes.

           13      Q.    Yeah, I think there was Stanley and there was

           14  Godfrey, right?

           15      A.    That sounds right, yeah.  There was a Godfrey

           16  Sykes.

           17      Q.    And in this account, which is in 1945, he

           18  recalls claiming to have made a boat voyage from

           19  Phoenix to Yuma in the 1890s, correct?

           20      A.    Yes.

           21      Q.    And once again, doesn't say where from

           22  Phoenix they left from, right?

           23      A.    Actually, he has a location where they

           24  started.  Refresh my recollection here, look it up.

           25            It said he said he built his boat at
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            1  someplace called the Five Points Corral, which I was

            2  unable to locate on any of my historic-location maps.

            3  And then he said they took a wagon to haul their boat

            4  to the river.  And they picked a place to launch.  "As

            5  I remember it, he left us at a place where the water

            6  was about 15 or 20 feet wide and a foot or so deep."

            7            Didn't say the specific location on that.  So

            8  I guess, if we knew where the Five Points Corral was,

            9  we would have a little better idea where they started.

           10            As I mentioned when I gave the presentation,

           11  there was someone else who prepared the report

           12  previously, Mona McCaskey, I think her name was, and

           13  she suggested that they started at the Gila confluence,

           14  which is what I mentioned.  But the description

           15  describes dry reaches until they reached the Gila

           16  confluence, so -- but I'm not sure how to jibe those

           17  two facts.

           18      Q.    So if we do have any facts relative to the

           19  Salt River, what they are is they called the boat Pride

           20  of the Salt River, and then after shoving off, the

           21  river went dry on them, right?

           22      A.    Yes.

           23      Q.    And "After riding for half a mile," it says,

           24  "we were confronted with nothing but very dry -- in

           25  fact dusty -- sand," right?
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            1      A.    Yes.

            2      Q.    And you called this a success for Segment 6,

            3  right?

            4      A.    Boat --  Let's see.  Let's double-check that.

            5      Q.    Sure.

            6      A.    Yes, I did.

            7      Q.    There was not any legend, by the way, given

            8  in your PowerPoint presentation for why there is an

            9  asterisk by some of the Yes designations and Segment

           10  designations.  Was there a reason for those?  Also by

           11  one of the Nos.

           12            Like, for example, on the Sykes, you have

           13  this listed as a success on Slide 205, but there's an

           14  asterisk by the Yes.  What does that mean?

           15      A.    I can think of --  As I recall, I put those

           16  on there to reflect some uncertainty about the account.

           17      Q.    Well, if there was uncertainty about the

           18  account, I mean, you would probably call that an

           19  unknown, wouldn't you?

           20      A.    If I felt that it was unknown, I would have.

           21      Q.    I'm trying to figure out the difference now

           22  between unknown and uncertain.

           23            All right.  Slide 178 is the Hudson River

           24  Reservoir & Irrigation Company.  This account is from

           25  the State Land Department's Number 60.  In this
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            1  particular account, one of the boats overturned and the

            2  occupants were thrown in the water, correct?

            3      A.    Yeah, that's correct.

            4      Q.    Two of the ribs were found to be smashed on

            5  the boat.  Does that sound accurate?

            6      A.    Yes.

            7      Q.    And the boat was rendered nearly

            8  unserviceable, right?

            9      A.    Yes.

           10      Q.    And you called this a success for Segment 4?

           11      A.    Yeah.

           12      Q.    Okay.  Slide 179, again, at your PowerPoint

           13  presentation, this is another substantially

           14  after-the-fact account, right?

           15      A.    Yes, it is.

           16      Q.    And this account relates that two prior

           17  expeditions ended in, quote, death and disaster, right?

           18      A.    Not from boating, no.  But my understanding

           19  is, when they got to Mexico, they ran into trouble with

           20  the indigenous people and were killed.

           21      Q.    Now, in the account of this -- these

           22  gentlemen were from going from Bisbee to Guaymas, was

           23  it?

           24      A.    I believe it said Phoenix to Yuma by boat.

           25  They were going to someplace in Mexico.  To tell you
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            1  the truth, once they got out of Arizona, I didn't find

            2  that information relevant to boating, so I'm not really

            3  up to speed on it.  If you would like, I can try to

            4  pull up the article and try to read it again, if you

            5  like.

            6      Q.    The mention of the Salt River in this says

            7  the lieutenant and two companions left Phoenix going

            8  down the Salt River by boat to Yuma, correct?

            9      A.    That's correct.

           10      Q.    And, again, with the other Segment 6

           11  accounts, it doesn't say where they left on the Salt

           12  River, does it?

           13      A.    Says they left Phoenix.

           14      Q.    Doesn't say where on the Salt River they

           15  left, does it?

           16      A.    I would answer that they left Phoenix, which

           17  is located on the Salt River, and I would say there.

           18  But as to the exact coordinates, no, it does not

           19  include the exact coordinates.

           20      Q.    A significant amount of this trip was over

           21  land and not on water, right?

           22      A.    A significant part of their trip, after they

           23  left Yuma, or after they --  How they got down from

           24  Yuma, I don't know.  Once you got down onto the Gulf of

           25  California, it's hard to try to go inland.  You would
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            1  not get a boat down there.  But, again, my testimony

            2  today is on the Salt River.

            3      Q.    Adams and Evans -- and this is Slide 180 of

            4  your presentation -- and as with the others, doesn't

            5  say where they left from on the Salt River, does it?

            6      A.    It says they left from Phoenix.

            7                 COMMISSIONER ALLEN:  Phoenix?

            8  BY MR. MURPHY:

            9      Q.    Slide 181 is another log-floating account?

           10      A.    Actually, didn't float the log.  It's a

           11  non-log-floating account.

           12      Q.    Was this -- was this reported in The Salt

           13  Lake Herald in Salt Lake City?

           14      A.    Yes.

           15      Q.    Was it reported in any local newspapers?  I

           16  should say any Arizona newspapers.

           17      A.    None, that we found.

           18      Q.    This was an unsuccessful account?

           19      A.    It was a nonstarter.  I don't think I listed

           20  this in my table, and I think I explained why when I

           21  gave my presentation.  I can repeat that, if you'd

           22  like.

           23      Q.    It's not enough information.

           24      A.    There's plenty of information.  They said

           25  they didn't float the lumber because they were worried
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            1  about damaging the Arizona Dam.  The only reason I

            2  mention -- like I say --  Well, I'll just go through

            3  it.  The only reason we put this in there is because in

            4  the original report, we talk about somebody's

            5  recollection of floating logs from Fort McDowell down

            6  to Phoenix.  And it just kind of closes the loop on

            7  that so hopefully I didn't get questions about that.

            8      Q.    Slide 182, this is the Shively account.  And

            9  I think the March 24th article says that Phoenix has a

           10  real shipyard, correct?

           11      A.    Yes.

           12      Q.    Do we know how many ships were built in this

           13  shipyard?

           14      A.    We do not.

           15      Q.    I'm putting up on the screen -- this is the

           16  State's 201, and it's an article from the Arizona

           17  Republican, March 29, 1905.  And this article reads, "A

           18  few days ago The Republican announced the launching of

           19  a strange and mysterious craft from the Phoenix

           20  Shipbuilding yards.  Since then this paper has been in

           21  communication with its marine reporters at lower river

           22  ports with regard to the progress of the vessel.  The

           23  following report was received yesterday from the

           24  correspondent at Arlington:  'The suspicious looking

           25  vessel launched from the Phoenix shipyards on the
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            1  23rd'" -- looks like institute, i-n-s-t -- "bearing

            2  Captain Schreiver and crew was sighted off the

            3  Arlington coast about 1 p.m. on Mar- -- 1 p.m.,

            4  March 24.  The captain reported having encountered

            5  rough water and for a time the boat was semi-submarine.

            6  As a precaution against more billows side boards were

            7  put on her somewhere along the Buckeye coast.  She was

            8  last reported near the Wolfley dam.'"  [Quoted as

            9  read.]

           10            I want to know how this account passed the

           11  tongue-in-cheek test for inclusion in your report.

           12      A.    Boy, I do believe it was -- there's a lot of

           13  tongue in cheek here.  I interpreted it as they were

           14  having some fun.  They apparently knew the guy, and

           15  they were having a good laugh about his trip down the

           16  river.  But I did not interpret it as a made-up story

           17  that, "Let's just write a fictional account of this

           18  little guy who builds boats and moves on downstream."

           19  So I think there's some fun in there.  I think there's

           20  some truth in there.

           21      Q.    How do you separate the fun from the truth?

           22      A.    Well, clearly, there's statements that are

           23  just obviously jokes, making fun, calling it

           24  semisubmarine, then calling him a captain and the

           25  Buckeye coast.  Those are just kind of fun statements.
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            1  It just seems like a fun, newsy sort of article.

            2      Q.    The date on this, it looks like March 29,

            3  1905.  How do we know it's not a buildup to a really

            4  good April Fools' joke?  We don't, do we?

            5      A.    I guess all March newspaper articles are

            6  buildups to April Fools' jokes then or should be

            7  suspected of such.  But if that's the case, okay,

            8  scratch this report if you want.

            9      Q.    Slide 183 is the account of hauling freight

           10  to Roosevelt.  I think the news account says that the

           11  hauling the -- hauling up the river in the boat was,

           12  quote, of but little comfort to the traveler and

           13  expensive.

           14            That's the line underneath the line you have

           15  in your box.  Is that correct?

           16      A.    Yeah.  I believe I mentioned that yesterday

           17  in my presentation.

           18      Q.    And if you're using a boat for commerce,

           19  expense is a consideration, right?

           20      A.    Yes.

           21      Q.    Now, the sentence above the sentence -- or,

           22  above the part that you cut off of your slide states

           23  that, quote, recent rains have put the Salt River in

           24  the raging torrent class, right?

           25      A.    Yes.  I think I explained that as well in my
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            1  presentation.

            2      Q.    It says, ". . . although the water --

            3  although at this time the water is receding."  [Quoted

            4  as read.]

            5            Why did this account pass the "no accounts of

            6  flooding" test for inclusion?

            7      A.    Well, one, it's saying that the extreme

            8  flooding has passed.  This is above-average flow.  I

            9  think I mentioned that as well when I made my

           10  presentation.  And this is an account of people using

           11  boats to go upstream, to carry material up to the dams.

           12  Clearly, it was above-average flow.  As I mentioned,

           13  the way I described it, does it reach the flood level?

           14  I don't think so.

           15            And I also thought it was interesting in

           16  that -- given what some folks have thought floods are

           17  like, I thought it was interesting that they chose to

           18  boat in the upstream direction during a flood.  So it

           19  was definitely worth considering.  I felt like it was

           20  information that the Commissioners should hear about.

           21  We've had other discussions in the past about whether

           22  boats were used to bring materials to Roosevelt, and lo

           23  and behold, there were boats there that, when the road

           24  washed out, somebody said, "We could use boats."  I

           25  thought that was an interesting piece of history.
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            1      Q.    Slide 186, this was the flatboat

            2  advertisement.  This was simply an ad in the newspaper.

            3  I think --  Well, we'll mention this in a moment.  This

            4  was an ad in the newspaper just seeking individuals for

            5  a hunting boat trip, right?

            6      A.    Yes.

            7      Q.    Why do you even include this as an account of

            8  boating on the Salt River when it is just an

            9  advertisement for a potential trip?

           10      A.    You know, I understood these hearings to be

           11  about navigability, and it seems like people using

           12  boats would be relevant to that discussion, so that's

           13  pretty much why I put it in.

           14            When I presented the information, I did not

           15  present it as either a success or knowing whether they

           16  actually launched.  Just here was a piece in the

           17  newspaper that somebody said, "We're going hunting and

           18  we're taking a boat, and we're going down to Yuma from

           19  Phoenix."  I thought that would be interesting.

           20      Q.    That was an unusually high flow time period,

           21  too, wasn't it?

           22      A.    Let's take a look.  I know in 1905 -- there

           23  were periods of 1905 that were flow -- flowing high.

           24  But no, it wasn't unusually high at all, actually.  It

           25  was perhaps a bit higher than average for May.  Verde
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            1  McDowell was flowing at 440 at that time on May 23rd.

            2  Under 700 for the entire month.  The Salt River

            3  McDowell was at 3162 on the 23rd and was falling.  So

            4  it was not insignificant flow, but certainly not out of

            5  the range of normal.

            6      Q.    Slide -- let's see -- 190.  Louis Selly, boat

            7  builder.  This was a small newspaper article in the

            8  Republican, which simply said that Mr. Selly was

            9  building boats for various individuals, correct?

           10      A.    Yep.

           11      Q.    And didn't say what kind of boats, did it?

           12      A.    It did not.

           13      Q.    Didn't say where he was building them, did

           14  it?

           15      A.    Hold on a second.

           16            Thank you for putting that up.  I was looking

           17  that up.

           18            No, it does not.

           19      Q.    For all we know, this could be referring to

           20  model boats, right?

           21      A.    I didn't take it that way.

           22      Q.    You called this a success for historical

           23  boating on Segment 6, right?

           24      A.    I don't think I did.

           25      Q.    Actually no, I think you called it unknown.
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            1  I apologize.

            2      A.    Yeah, I think I called it unknown.

            3      Q.    There's actual -- there's no actual

            4  boat-in-the-water component to this story, is there?

            5      A.    I suppose it's possible that he was building

            6  boats for people to put on their lawns, but usually you

            7  put them in the water.  We don't know where they put

            8  them in the water or if they put them in the water.

            9  So, I guess, in that sense, no.

           10      Q.    Next account is Slide 191, Thorpe and

           11  Crawford.  This was a trip from Roosevelt to Mesa by

           12  way of Mesa Canal, right?

           13      A.    I know they got to Granite Reef Dam.  I don't

           14  think they got off at Granite Reef Dam.  It was a

           15  different one.  I think they got off at the Mesa Canal.

           16      Q.    One reason these gentlemen did this trip was

           17  to, quote, enjoy the sensations of going over a route

           18  that is seldom frequented, right?

           19      A.    That's what it says.

           20      Q.    And also, quote, attempting a feat which has

           21  never been accomplished?

           22      A.    Which is not correct.

           23      Q.    So these gentlemen considered themselves to

           24  be explorers or adventurers, right?

           25      A.    I would call them travelers.  But I don't
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            1  think they were --  I really don't know.  I don't see

            2  the word "explorers" and "adventurers."  Maybe it's in

            3  there, but I don't recall that.

            4      Q.    Now, despite placing three bottoms in the

            5  boat, the boat, they said, was in dilapidated condition

            6  at the end of the journey, right?

            7      A.    Yes.

            8      Q.    And that one of the bottoms had been worn

            9  through by constant friction with the boulders and the

           10  sands found in shallow waters, correct?

           11      A.    Do they say worn through or nearly worn

           12  through?

           13      Q.    Well, I've got it on the screen behind you.

           14      A.    Says one of those had worn through, yes.

           15      Q.    The last sentence of this paragraph -- and

           16  this is from the source you cite, the Arizona

           17  Republican June 28, 1910 -- "Many times the men were

           18  compelled to lift their craft from the water and carry

           19  it over obstacles and at other times they had to haul

           20  it along the stands."

           21            They're referring to portages, right?

           22      A.    Lift their craft from the water and carry it

           23  over obstacles?  Yeah, that would be portage.

           24      Q.    And apparently, the -- I don't know exactly

           25  what they were carrying, but they determined that the
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            1  weight of a dog they had with them would be too much

            2  for their boat, right?

            3      A.    Yeah.  That's what it says there.

            4      Q.    What do you interpret when they said that

            5  they had to haul the -- haul the boat along, quote, the

            6  stands, to mean?  That's the last sentence of the first

            7  paragraph.

            8      A.    Yeah, I'm not sure what the phrase "the

            9  stands" means.

           10      Q.    Now, you called this a success, I think, for

           11  Segments 3 to 6, right?

           12      A.    I did -- 4 to 6, sorry.

           13      Q.    I think your chart I have says 3 to 6.  Would

           14  that be a typo or a misprint?

           15      A.    Yeah.  On Slide 191, it says 4 to 6.

           16      Q.    Okay.  Ensign and Scott, this is Slide 192 of

           17  your presentation.  One sentence in that article says,

           18  "The cone in which the trip was made was built

           19  expressly for that purpose . . . ."  Do you think

           20  that's a typo?

           21      A.    Can you show me the sentence?  I didn't hear

           22  the word you said.  You said something was built.  I

           23  thought you said "coat."  And I don't know what that

           24  would mean.

           25      Q.    No.  The second paragraph says, "The cone in
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            1  which the trip was made was built expressly for that

            2  purpose . . . ."

            3      A.    Cone?  I would think they mean the canoe.

            4      Q.    And the article indicated that there were a

            5  couple of times where they had upset the canoe,

            6  correct?

            7      A.    Yeah.

            8      Q.    There was also a sentence in there that said,

            9  "There are some rapids that they dared not attempt to

           10  run."

           11      A.    Yeah.

           12      Q.    What do you assume they did for those rapids?

           13      A.    They probably lined their boat.  They may

           14  have carried it.

           15      Q.    What were you attempting to illustrate in

           16  Slides 198 and 199 with regard to swimming and fishing?

           17      A.    As I said, when I made these presentations,

           18  these are photographs that are somewhat after statehood

           19  and just showing there are times of the year when there

           20  was water enough in the river that people could dive in

           21  and swim around and get up over their waist in some

           22  places.  Nothing more than that.

           23      Q.    You can swim though pretty much anywhere the

           24  water pools, right?

           25      A.    Yeah.
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            1      Q.    So Slides 204, 205, 206, and 207 and 208 are

            2  the summary of the historical accounts, many of which

            3  we just discussed this morning and yesterday, correct?

            4      A.    Correct.

            5      Q.    So Slide 208 says that there were 28 trips,

            6  one failure, four insufficient information, correct?

            7      A.    That's what it says, yes.

            8      Q.    And these were 28 trips over all six

            9  segments, right?

           10      A.    Yes --  Well, no.  Over . . .

           11      Q.    All five segments?

           12      A.    Well, let's see.  I would say that we have an

           13  account of a failure from possibly Segment 1 --

           14  actually, it's upstream of that, but that may be

           15  Segment 1.  So that would be Segment 1.  Segment 2, I

           16  don't know that we have any historical accounts from

           17  Segment 2.  So that would be 3, 4, 5, 6, and 1,

           18  potentially.

           19      Q.    And, again, your criteria for success on

           20  these trips is, quote, if the boat and boater made it

           21  downstream, right?

           22      A.    Yes.

           23      Q.    And that criteria doesn't give any

           24  consideration for the time it took, does it?

           25      A.    For the accounts that I'm thinking about, I'm
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            1  not aware of any one where the time was undue, so I

            2  would have given account to the time, potentially, but

            3  it wasn't a factor in these cases.

            4      Q.    Your criteria gives no consideration for

            5  difficulty either.  I mean, as long as they made it,

            6  that's a success?

            7      A.    Well, if you think difficulty is not an

            8  issue, then you were not paying attention to my

            9  presentation.

           10      Q.    That's not my question.

           11      A.    Well, it is your question.  So you said it

           12  was not a factor, and I'm saying difficulty is

           13  definitely a factor in the accounts, so clearly, I

           14  would be looking for difficulty.  I didn't read

           15  anything in these accounts where there was undue

           16  difficulty.  I would say the kinds of difficulties that

           17  they experienced, I would say, are normal to boating.

           18      Q.    Your definition of success, which is if boat

           19  and boater made it downstream, gives no consideration,

           20  either, for damage to the craft as long as they made

           21  it, right?

           22      A.    No.  If the boat didn't make it downstream,

           23  that would, presumably, be damage to the boat, so it

           24  explicitly considers damage to the boat.

           25      Q.    Let me try to ask the question again.  Please
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            1  listen.

            2            I said that your criteria for success, which

            3  is if boat and boater made it downstream, gives no

            4  consideration for damage to the craft if they made it.

            5      A.    If they made it.  If they -- "they" I took to

            6  be the people, and they --  By "they," you mean the

            7  boat as part of "they"?  So yeah, if the boat made it

            8  down --  No, I still wouldn't say that.  So, again, if

            9  the boat -- if the boat came down -- you know, it made

           10  it, but it made it in 70 pieces, no, I would not have

           11  considered that a success.  I would say generally

           12  intact, sure.  Then yes.  But if you're saying damage

           13  means I wore through the bottom one of my three -- one

           14  of the three bottoms that I put on it, or I broke a rib

           15  in my boat -- the boat's rib, not my own rib -- you

           16  know, such things happen in boating trips.  It's normal

           17  to the experience of boating.

           18      Q.    Would factors like time, difficulty, and

           19  damage to a boat be considerations for a commercial

           20  enterprise?

           21      A.    If I had a commercial enterprise, yes, those

           22  factors -- those would be factors in my decision, sure.

           23      Q.    Under your definition of success -- and we

           24  can go back and look at one of your charts here.  So in

           25  your column for Success -- and I'm looking at Slide
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            1  205.  In some of these accounts, the individuals did

            2  not boat the entire length of the segment, right?

            3      A.    Yes.

            4      Q.    For example, on the account of the flatboat

            5  that was transporting the wheat, only went a couple of

            6  miles on a 40-mile segment of the river, right?

            7      A.    It was 3 and a half.  Yeah.  True.

            8      Q.    Have you sat down to compute the percentages

            9  of each segment that have been navigated?

           10      A.    No.

           11      Q.    And likely would be impossible to do so from

           12  these newspaper descriptions, right?

           13      A.    No, you could.  You would be subject to

           14  making some assumptions about where exactly they

           15  started.  So depending on how many decimal points'

           16  precision you wanted or significant figures for

           17  precision, you could make a computation for it.

           18      Q.    And, again, with regard to the chart that

           19  you've put together, then, in your -- your definition

           20  of success in boating a particular segment doesn't take

           21  into account the entire length of the segment, only the

           22  portion that either was boated or intended to be

           23  boated, right?

           24      A.    My definition of success would be --  I'm

           25  struggling to understand what you mean here.  So if,
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            1  for instance, the first account where they went from

            2  Hayden's Ferry down to the entrance to the Swilling

            3  Canal to Hellings Mill, I would say it was a success

            4  over that reach.  I don't think I ever said, or tried

            5  to imply, that that trip was successful for some part

            6  of the river that they didn't travel on.

            7      Q.    So if I'm looking at your chart, then, and it

            8  says "Success, Yes, Segment 6," I shouldn't interpret

            9  that as being success for the entirety of that segment,

           10  but just for whatever reach was described?

           11      A.    Absolutely.

           12      Q.    How do you factor failure into the overall

           13  picture of navigability of a river?  I mean, if there

           14  are 25 accounts and 5 are failures, how does that

           15  factor in?

           16      A.    I guess it would depend on the nature of the

           17  failures as well as the nature of the successes.  So --

           18  and it depends on what's your definition of failure.

           19  So if we're saying that in five accounts, the boaters

           20  and the boats didn't make it on downstream, I would

           21  look at what happened.  Were they boating in unusual

           22  drought conditions?  Were they boating in an

           23  unusually -- flood condition?  Were they inebriated?

           24  Did they decide to build a boat out of straw?  You

           25  know, just have a bad boat?  I would look at those kind
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            1  of things and factor that in as well as the successes

            2  and compare it to, okay, these folks failed.  What were

            3  they doing specifically?  And compare that to were

            4  there similar accounts of similar boats, at similar

            5  times of the year or in the same year or something like

            6  that, and judge those.  And that's, in fact, what I've

            7  done, so . . .  There are many, many factors that you

            8  want to look at, and you get as much information as you

            9  can about the accounts.

           10      Q.    And I think success or failure is one of

           11  those factors you want to look at, though, right?

           12      A.    Oh, yeah.

           13      Q.    Now, the date range for the trips that you

           14  have listed in your historical account is 1873 to 1919,

           15  correct?

           16      A.    I'm sorry.  My computer started to reboot on

           17  me.  Can you say that again?

           18      Q.    Sure.

           19            The date range for the historical accounts

           20  that you looked at was 1873 to 1919?

           21      A.    That sounds right, yeah.

           22      Q.    So that's a period of 46 years, right?

           23      A.    Yes.  I'll trust your math on that.

           24      Q.    So if we have 22 trips over 46 years, that's

           25  one trip every year and a half, right?
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            1      A.    That we know of, yes.

            2      Q.    And a number of the trips that we've

            3  discussed could be characterized as exploratory, right?

            4      A.    Seems like the Burch expedition was described

            5  as a first descent.  And, I guess, they were kind of

            6  exploratory in the sense that they were trying to

            7  determine if something could be done.  I guess Hayden's

            8  trip was, but I don't think that's in the part of the

            9  river that I'm interested in.  That was exploratory in

           10  the same sense, but exploratory, to me, means Lewis and

           11  Clark heading out to territories unknown.  I'm not sure

           12  any of those really hit that kind of characterization

           13  of exploratory.

           14      Q.    A number of these trips could be described as

           15  adventure trips, correct?

           16      A.    Well, at least one of them they were

           17  described as adventurers.  Maybe every river trip or

           18  ocean trip, for that matter -- every time you're on a

           19  body of water, somebody might call it an adventure.

           20      Q.    Did any of the commercial uses mentioned in

           21  any of these accounts ever come to fruition, meaning we

           22  had accounts of, you know, individuals who wanted to

           23  use the river for logs or to put up a sawmill or to,

           24  you know -- to do whatever, did any of these commercial

           25  uses ever come to fruition?
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            1      A.    Yes.

            2      Q.    Which one?

            3      A.    Well, logs were floated down the river to the

            4  dam.

            5      Q.    How many times?

            6      A.    We know a raft of lumber.  We have one

            7  account where a raft of lumber was coming down.

            8      Q.    Would you --  Let me further refine this.

            9      A.    I wasn't finished with my answer.  Can I

           10  finish my answer?

           11      Q.    Let me refine the question.  When I say "come

           12  to fruition," I mean turn into some sort of regular

           13  form of commerce.  Any of these -- any of these

           14  commercial uses ever turn into a regular form of

           15  commerce?

           16      A.    In the accounts that we have, no.

           17      Q.    Just so I understand it, then, out of 28

           18  accounts, not a single one of the commercial uses, if

           19  any, mentioned in those accounts ever turned into a

           20  regular form of commerce on the Salt River?

           21      A.    Understanding that the record is limited and

           22  there were other constraints put on the river, so

           23  Mr. Burch concluded that, oh, yeah, this log -- this

           24  river is fine for floating logs.  Again, he did that in

           25  June, which is the low flow month of the year.  But


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      790


            1  then there were quite a few dams across the river and

            2  eventually Roosevelt Dam, and -- which would the

            3  prevent the floating of logs.  So he may have had a

            4  good idea and it may have been capable in its ordinary

            5  and natural condition; however, humans modified it to

            6  prevent it.

            7            But to your point, no, we don't have a record

            8  of a log-floating business.  We do have a record of the

            9  fruition of the Hudson River group that was using boats

           10  for survey, so that was a business.  And whether they

           11  took their boats off and did other things, other

           12  places, we don't know.  Seemed like that was kind of a

           13  one-and-done, once they had done it, there was no need

           14  to do it again sort of enterprise.

           15      Q.    For the 28 accounts that you mentioned on the

           16  Salt River, for any of the commerce mentioned in those

           17  accounts, did any of the commerce mentioned in those

           18  accounts turn into a regular commercial enterprise on

           19  the Salt River?

           20      A.    I think we just had that question.

           21      Q.    I think I did.  I just don't think I heard an

           22  answer.

           23      A.    I gave you an answer.  I'll stick with the

           24  answer I gave you.

           25                 CHAIRMAN NOBLE:  What is that,
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            1  Mr. Fuller, the answer that you gave him?

            2                 THE WITNESS:  I said that we have no

            3  evidence of that.

            4                 CHAIRMAN NOBLE:  Okay.  Thank you.

            5                 THE WITNESS:  And I continued on to

            6  explain some of the reasons why.

            7                 CHAIRMAN NOBLE:  We're going to take a

            8  break right now.  10 minutes.  10 minutes after 10:00.

            9            (A recess was taken from 9:59 a.m. to

           10  10:11 a.m.)

           11                 CHAIRMAN NOBLE:  Mr. Murphy, are you

           12  ready?

           13                 MR. MURPHY:  Yes, sir.

           14                 CHAIRMAN NOBLE:  Mr. Murphy.

           15                 THE WITNESS:  I would like to --  You

           16  asked me a question before the break, and I would like

           17  to amend my answer.  You said a sustained commerce.

           18  And sustained commerce --  I didn't get asked about the

           19  Day brothers account, so I forgot.  So we knew there

           20  were multiple instances of the Day brothers having a

           21  trapping business.  And then we have a Gerard Fogel, I

           22  believe the name was, who also continued in that

           23  business that used the river regularly.

           24                 CHAIRMAN NOBLE:  Okay.  Just so the

           25  record is clear, you said you had an answer to the
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            1  question that Mr. Murphy asked, and I asked you what

            2  that answer was.  So what you were doing was explaining

            3  your answer to Mr. Murphy's question?

            4                 THE WITNESS:  Sure.

            5                 CHAIRMAN NOBLE:  Thank you.

            6  BY MR. MURPHY:

            7      Q.    Before we shift gears here and talk a little

            8  bit about rating curves and hydrology, is the boating

            9  PowerPoint presentation that you submitted for this

           10  proceeding on the Salt River the same one that you

           11  presented in the Gila River proceedings?

           12      A.    I believe it is, yeah.

           13      Q.    And so any of the questions and answers about

           14  the slides in the Gila River on your boating

           15  presentation -- was there anything in those questions

           16  and answers, at least that you recall today, that you

           17  would change your answer to?

           18      A.    As I sit here today, I don't recall a single

           19  specific question or answer, so . . .

           20      Q.    Okay.  Did you ever -- did you review your

           21  testimony in the Gila proceeding?

           22      A.    No.

           23      Q.    Slide 232 talks about rating curves, and I

           24  know we've asked these questions before, but we do have

           25  to make a new record on each one of these rivers.
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            1            So just describe for me generally what's a

            2  rating curve.

            3      A.    Rating curve is a chart that relates

            4  discharge -- actually, could be any number of things.

            5  The ones we've been discussing relate to discharge,

            6  primarily to depth.

            7      Q.    I think what you said when you were

            8  discussing this earlier this week was that actual

            9  conditions of a river may vary depending on where you

           10  are in the segment.

           11      A.    Yes.

           12      Q.    Did you also say that it sometimes is hard to

           13  arrive at a consistent depth?

           14      A.    I don't recall saying that specifically.

           15      Q.    And I think this was also the point at which

           16  you referred to the testimony, I think, from

           17  Mr. Williams and Mr. Mickel, the fact that they didn't

           18  seem too concerned about depth.  Do you remember that?

           19      A.    No, actually, I don't.  I certainly remember

           20  Mr. Mickel and Mr. Williams.

           21      Q.    I mean, if I were -- if my notes are correct,

           22  I think that what you said was, you know, the best way

           23  to figure out if, you know, the depth is sufficient is

           24  to stick the boat in the river.

           25      A.    Yes, I do remember saying that.
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            1                 COMMISSIONER ALLEN:  Stick the paddle in

            2  the river.

            3  BY MR. MURPHY:

            4      Q.    And after you stick the boat in the river,

            5  it's got to be able to move, right?

            6      A.    Needs to be able to float, yes.

            7      Q.    And if you're navigating the river, it's got

            8  to be able to move, right?

            9      A.    Yes.

           10      Q.    So I'm looking at Slide 233 of your

           11  presentation.  And this is labeled "Typical Channel

           12  Sections, Segments 1 through 4."  Are you with me

           13  there?

           14      A.    Yes.

           15      Q.    Are these cross sections from the Salt River?

           16      A.    Yes.

           17      Q.    And do you know -- it says, "Segments 1

           18  through 4."  Can you identify more specifically where

           19  they're located on the river?

           20      A.    These are taken to be representative of the

           21  river.  They were not surveyed cross sections at a

           22  specific point.  They were taken from places that we

           23  observed.

           24      Q.    Why do these typical channel sections not

           25  look like the channel sections that appear on page --
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            1  it's your 2003 report, Exhibit 030, page 7-24?  Why

            2  don't they look like these?

            3      A.    Those are from Segments -- Segment 6.

            4      Q.    Were there parts of Segments 1 through 4 in

            5  the cross section that had multiple channels that you

            6  cut off?

            7      A.    No.

            8      Q.    Were there parts in Segments 1 through 4 that

            9  had multiple channels?

           10      A.    Yes.

           11      Q.    Why didn't you put one of those in there?

           12      A.    They're a minor part of the reach lines.

           13      Q.    What data do you use to plot these cross

           14  sections?

           15      A.    Distance and elevation.

           16      Q.    Slide 235, this is a rating curve for typical

           17  channel sections on Segments 5 and 6, right?

           18      A.    Yes.

           19      Q.    This one is labeled "Cross Section 3," right?

           20      A.    Yes.

           21      Q.    Now, your Cross Section 2, if I put it up

           22  here, has lower depths than Cross Section 3, right?

           23      A.    Did you say you were gonna put it up there?

           24      Q.    I didn't, but I can.

           25            There's Cross Section 2 for you.
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            1                 MR. SLADE:  What page are you on?

            2                 MR. MURPHY:  198 of the PDF of Exhibit

            3  030.

            4                 MR. SLADE:  Do you have a page number at

            5  the bottom?

            6                 MR. MURPHY:  No.

            7                 THE WITNESS:  This is the Lower Salt

            8  report that you're looking at?

            9  BY MR. MURPHY:

           10      Q.    Yeah.

           11      A.    What page number did you say that was?

           12      Q.    I don't see one.  I think it may be D- --

           13  actually, it may be D-4 to the side.

           14                 CHAIRMAN NOBLE:  Mr. Murphy, it might be

           15  helpful at this point if you would move the microphone

           16  closer to your face.

           17                 MR. MURPHY:  I could have sworn the door

           18  was open behind me, but it is not.

           19                 MR. SLADE:  Mr. Chairman, I think my

           20  dentist is out in the hallway.

           21                 THE WITNESS:  Let's take an example

           22  here.  So we're looking at depth.  Let's see.  The

           23  median flow is in the vicinity of 1,200.  And you're

           24  looking at a depth of 3 point -- oh, 2, let's call it,

           25  at Cross Section 2.  If you'll page down to Cross
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            1  Section 3, we'll compare that estimate of 3.2 at 1,200

            2  and see what we get.

            3                 1,200 is 4.1.  So yes, you're correct;

            4  it is lower.

            5  BY MR. MURPHY:

            6      Q.    If we go to Cross Section 4, that's also

            7  lower than 3, right?  It's way lower.

            8      A.    It's 2.4 there.

            9      Q.    Now, in all, you have six cross sections that

           10  you -- that you put together for -- is this Segments 5

           11  and 6?

           12      A.    No.  Let's see.  This would be all in 6.  It

           13  starts at Granite Reef.

           14      Q.    So since the cross sections are all in 6,

           15  you're assuming this would be the same for 5?

           16      A.    Yes.

           17      Q.    You picked the one with the best depths for

           18  your PowerPoint presentation, right?

           19      A.    I feel like the depths were representative of

           20  the conditions that we saw, yeah.

           21      Q.    So just so I'm clear on this and we have a

           22  clear record, again, I'm looking -- this is on page

           23  7-24 of your 2003 report that's previously marked as

           24  Exhibit 030.  So this figure shows six areas along the

           25  Lower Salt River where you went out and took cross


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      798


            1  sections of the river, right?

            2      A.    No.  These came off of a topographic map.

            3      Q.    Okay.  So you took six sections off a

            4  topographic map of the river and constructed these

            5  diagrams?

            6      A.    Yes.

            7      Q.    And I think you say in your report that you

            8  felt like the topographic map that you used represented

            9  channel conditions around the time of statehood.  Is

           10  that right?

           11      A.    Yes.

           12      Q.    So if I'm looking in -- the Cross Section

           13  Number 1, then, would be closer to the confluence of

           14  the Gila, right?

           15      A.    Yeah.

           16      Q.    And if I look at the cross section for 1, it

           17  appears in your cross section that there are three

           18  separate channels in the cross section, correct?

           19      A.    It depends on how you're defining the term

           20  "channels."

           21      Q.    Tell me what you see.

           22      A.    I see complex topography.  There are, I would

           23  say, two primary channels in that vicinity, according

           24  to the topographic map.

           25      Q.    What about the little notch to -- I'm
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            1  assuming the two primarily channels are the two in the

            2  middle, right?

            3      A.    Yeah, the larger ones that are more prominent

            4  and are deeper.

            5      Q.    What about the little notch just to the left

            6  of the Cross Section 1, which is in the upper left-hand

            7  corner of this diagram?

            8      A.    I would consider that -- as a professional

            9  geomorphologist who's looked at a lot of rivers, I

           10  would consider that to be a high flow channel.

           11      Q.    What about the notch to the right?

           12      A.    Can you put your pointer on which notch to

           13  the right you're talking about?

           14      Q.    I don't have a pointer, but after the 2 --

           15                 MR. SLADE:  You have your mouse.

           16                 THE WITNESS:  That?

           17  BY MR. MURPHY:

           18      Q.    Yeah, that's actually -- is --

           19      A.    Is that what you're talking about?

           20      Q.    See if I can get it there.  Let's try that.

           21  Right where the cursor is.  That notch there, what

           22  would you call that?  I can't even get it to stop.  Do

           23  you see where I'm at, though?

           24      A.    I think that's where I was just pointing when

           25  I stood up there.
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            1      Q.    Okay.

            2      A.    Yeah.

            3      Q.    And what did you call that?

            4      A.    I didn't call that anything yet, but I

            5  would -- it looks like something that in a very large

            6  flood might get occupied by -- may become some sort of

            7  a flow path.

            8      Q.    What do we call a flow path that water

            9  occupies?  Is it a channel?

           10      A.    Call it a high flow channel.

           11      Q.    Okay.

           12      A.    Be part of the floodplain, could be a flow

           13  concentration area.  Could depend on the specifics of

           14  the site.

           15      Q.    These cross sections show water in some of

           16  the channels at each cross section, right?  Are those

           17  just lines drawn to show where water might be?

           18      A.    Those are lines that probably correspond to

           19  some flow rate that we put in the model.  As I sit here

           20  today, I don't recall what that flow rate is.  It may

           21  say something in the report.  I know we did look at

           22  flood discharges in that reach, so they could be larger

           23  floods.  But yes, that -- they represent the assumption

           24  that the model uses that the water surface would be

           25  horizontal all the way across the floodplain, and
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            1  that's where water would go at that particular flow

            2  rate, whatever it was.

            3      Q.    So if I look over at Cross Section 3, I mean,

            4  that's showing that there is -- there are -- looks like

            5  three channels all with markings showing water at

            6  particular flow rates, right?

            7      A.    Well, I count five, but there are certainly

            8  three in there.  And there's one that's clearly the

            9  primary channel.  It's deeper than the rest.  It's

           10  where the low water would go.

           11      Q.    When you say "primary," you just mean the

           12  deepest one, right?

           13      A.    The primary channel is quite often the

           14  deepest one, yes.

           15      Q.    Although if I look at Cross Section 5, I'm

           16  looking at two channels, both of -- looks like

           17  approximately the same depth, right?

           18      A.    They're very close, yes.

           19      Q.    And which of those would be the primary

           20  channel?

           21      A.    They both -- it could be the place where

           22  there's a north and south channel.  Could be along the

           23  splits.  And then sometimes not.  Sometimes it's the --

           24  You really would need to look at a map, because that's

           25  all that's going to exist here.  There's no aerial
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            1  photographs.  But to make a definitive decision, a map

            2  or some other source of information.  Sometimes there

            3  can be a side channel that's as deep as the main

            4  channel at one point, but the point where flow would be

            5  actually upstream flow into that channel may be quite a

            6  bit higher, so it may only spill over there at higher

            7  flows.

            8            So a cross section is a snapshot at one

            9  point.  As I mentioned yesterday, rivers are complex.

           10  They don't behave in a one-dimensional way in a lot of

           11  places.

           12      Q.    Would it be fair to say, just from looking at

           13  these cross sections, if you go from Segment -- or,

           14  from Cross Section 6 downstream to Cross Section 1,

           15  that the location of the channel is variable?

           16      A.    No, I don't think you could draw that

           17  conclusion from this.

           18      Q.    How do you account, then, for the channel --

           19  If I'm looking at Cross Section, let's say, 5, I've got

           20  two channels over to the right, and if I'm looking at

           21  Cross Section 1, I've got two channels closer to the

           22  left?

           23      A.    Cross section data would indicate that the

           24  channel position is fixed, not variable.  Cross section

           25  geometry varies from section to section.
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            1      Q.    Okay.  Again, where does the data that you

            2  used to make this diagram -- and this is Slide 235,

            3  which is a typical channel section rating curve --

            4  where does the data that you use to plot this come

            5  from?

            6      A.    It comes from the Lower Salt River report.  I

            7  think that was the chart you actually showed me in that

            8  report.

            9      Q.    In putting together that report, where did it

           10  come from?

           11      A.    Which data are you specifically interested

           12  in?  The depth and velocity or something else?

           13      Q.    Let's talk about the depth and velocity.

           14      A.    I believe in that case, what I said was we

           15  used HEC-2, which was a computer program.  Yeah, on

           16  Slide 234, do you see the third bullet?  It says,

           17  "HEC-2 Modeling."  HEC-2 is a computer model built by

           18  the Corps of Engineers.  It's a hydraulic model.  You

           19  put in flow rate, cross section data -- or, hydraulic

           20  data, really, into that section, and it spits out

           21  hydraulic properties, such as the water surface

           22  elevation and things that can be interpolated from the

           23  water surface elevation, such as the depth.

           24      Q.    And I think we have established that even if

           25  you -- if you look at these for --  If you look at
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            1  cross sections 1 through 6 for the Lower Salt -- and I

            2  think you said those were all in Segment 6 -- that

            3  there's quite a bit of variability, even in that

            4  segment, in these rating curves, right?

            5      A.    Quite a bit.  There is variability, yes.

            6      Q.    Slide 239, you talk about depth estimate

            7  verification.  And we're not verifying depth

            8  estimates -- Well, what are we verifying depth

            9  estimates for?  For what time period?

           10      A.    I'm sorry.  Repeat the question.

           11      Q.    Sure.

           12            For what time period are we verifying depth

           13  estimates?

           14      A.    For the time period --  Ideally, we're

           15  looking to have estimates in the depth in the river's

           16  ordinary and natural condition.  The rating curves are

           17  based on information from 1902.  We have descriptions

           18  from both before and after that time period, as I

           19  recall, and observations of the river.  So that would

           20  be the time period, I guess.  I have to look back at my

           21  notes to determine when the exact -- the first

           22  observation of the river that indicated something about

           23  depth would be.  Certainly on this slide, it mentions

           24  the information we're able to glean from Ingalls'

           25  performance of his survey.
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            1      Q.    So on this slide, you say for Segments 2, 3,

            2  and 5, your verification involved field visits, boating

            3  trips, and historical descriptions, right?

            4      A.    Right.  I guess, I was still thinking Segment

            5  6.

            6      Q.    Okay.

            7      A.    But, yeah, Segments 2, 3, and 5.  Yeah, we --

            8  Clearly, in Segment 6, we can go out there today and

            9  the river doesn't look anything like it looked like in

           10  its ordinary and natural condition.  However, it's my

           11  opinion that 2, 3, and 5 do, so we can go out there

           12  today and stick a boat in the water with a paddle in

           13  our hand, or we can walk across the river and wade it

           14  or whatever it might be, as well as look at the

           15  historical descriptions to try to verify those rating

           16  curves to see:  Are they giving me reasonable results

           17  or not?

           18      Q.    When you say "field visits," you mean field

           19  visits done present day, right?

           20      A.    Yes.

           21      Q.    And when you say "boating trips," you mean

           22  boating trips done present day, right?

           23      A.    Yes.

           24      Q.    Segment 6, you mention the historical

           25  descriptions and then the GLO survey.  Are there any
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            1  specific historical descriptions that support your

            2  depth estimates?

            3      A.    Yeah.  I would say they're all supportive of

            4  the kind of depths that we got.  In fact, if anything,

            5  I would say our depths are lower than some of the

            6  descriptions that we got.

            7      Q.    What's the largest depth in Segment 6 that

            8  any of the historical descriptions indicate?

            9      A.    Go back and page through and look at them

           10  here.

           11      Q.    Actually, more specifically, maybe -- I'm

           12  looking at Slide 238, and you've got a 50 percent

           13  median rating curve for Segment 6, showing an average

           14  depth of 5.3 feet.  Are there any historical

           15  descriptions which show a depth in Segment 6 of

           16  5.3 feet?

           17      A.    None, that I'm aware of, that were

           18  specifically an estimate of 5.3.

           19      Q.    Any even close?

           20      A.    That's what I'm looking for.

           21            Again, I don't find any right now, as I'm

           22  scanning through here, that say 5 feet.

           23            In terms of close, there's the Indian

           24  Commissioner on Slide 135 where they're crossing at a

           25  ford, and they're describing the water as being waist
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            1  deep to a tall man.  So at the ford, if it's waist deep

            2  to a tall man, I would say it would be not unexpected

            3  that it would be deeper than that other places.

            4      Q.    I'm not a tall guy, but I'm 5 foot 6.  So

            5  waist deep to a tall man -- so 5.3 -- or, 5 feet

            6  3 inches probably right about here.  So --

            7      A.    That means you're about 5" 4', sorry.

            8      Q.    That may be more accurate.

            9            So waist deep to a tall man.  How --  You

           10  know, what's --

           11      A.    At the ford, waist deep to a tall man would

           12  be about 3 feet.

           13      Q.    Okay.

           14      A.    Fords being generally shallower than the rest

           15  of the part of the river.

           16      Q.    So the best you can do today, sitting here,

           17  on getting to your 5.3 average depth is maybe about

           18  3 feet.  Is that a good estimate?

           19      A.    Again, that's for a ford --

           20      Q.    Okay.

           21      A.    -- which is the shallow part of the river.

           22  So I would expect my number to be greater than that for

           23  a more representative part of the river.

           24      Q.    What do you think you should do if the data

           25  that you compile doesn't match the historical


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      808


            1  descriptions?  Tells you there may be something wrong

            2  with your data, right?

            3      A.    Yes.  So you need to look at the historical

            4  descriptions and see what time of the year, if you

            5  know, what they were looking at, what a general sense

            6  of their data would be, look at your -- check your

            7  calculations once again, think about the overall

            8  context of what kind of things were done on the river,

            9  yeah.

           10            So the topographic map looks like a pretty

           11  decent map, to me, such as it is.  I think I used

           12  fairly conservative numbers when I put it into my

           13  hydraulic model, knowing that that's a snapshot in one

           14  particular point.  I don't think I'm trying to suggest

           15  that the river is 5.3 exactly as an average depth at

           16  1230 cfs anywhere in Segment 6.  There are, no doubt,

           17  places, at that flow rate, it would be shallower and

           18  some places where it would probably be deeper.  But

           19  that's reasonably in the range.  And if I were to plus

           20  or minus a foot at that estimate, I think that would

           21  probably be as accurate as my sources would indicate

           22  for that particular flow rate.

           23      Q.    Slide 240, you showed us some pictures and

           24  talked a little bit about gaging stations.  When flow

           25  rates are measured on rivers, are they measured in
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            1  areas where the water is -- you call the river at some

            2  points "pool and riffle."  Do you measure the flow at

            3  the riffles or the pool?

            4      A.    Yes.

            5      Q.    So you are saying you measure it both?

            6      A.    Yeah.  The gage equipment -- the tower you

            7  see there in Slide 240 is clearly located in a pool.

            8  So I think we've had a lot of discussion about this.

            9  And I think when Halverson did stream gaging for about

           10  150 years for the USGS -- exaggerating, he had a very

           11  long career -- explained in great detail the difference

           12  between the rating curve and the measurement point.

           13  And so you have a stage that you relate to the rating

           14  curve and you do your estimates there.

           15            So your rating curve is not in the riffle.

           16  It's typical above the riffle -- slightly above the

           17  riffle at a control section.  The depth that's being --

           18  the water surface, I guess more technically, is

           19  typically recorded in a pool, and they try to relate

           20  the two things to come up with a discharge.

           21                 COMMISSIONER HORTON:  Mr. Chairman?

           22                 CHAIRMAN NOBLE:  Okay.

           23

           24            EXAMINATION BY COMMISSIONER HORTON:

           25                 COMMISSIONER HORTON:  Jon, when you go
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            1  down the river, are gages easy to find and read?

            2                 THE WITNESS:  Certainly they're easy to

            3  find.  But some of the older gages had a staff gage or

            4  a centrifugal, light-up, measured/metered thing on the

            5  outside that you could read.  Most of the modern gages

            6  today, the equipment -- it's either, like, in a

            7  pressure transducer -- and it's just buried underneath

            8  the water, so you don't see any of those markings.

            9  Some of the older ones, you can still see the markings

           10  and get what the depth is.

           11

           12              CROSS-EXAMINATION (Continued)

           13  BY MR. MURPHY:

           14      Q.    I'll jump ahead to Slide 267.  This is your

           15  summary of Salt River Segment 6.  You describe it as

           16  boatable by canoes 95 percent of the time, or 350 days

           17  a year.  And, again, we know that we don't have

           18  historical descriptions to match that frequency, do we?

           19      A.    By "historical descriptions," do you mean

           20  historical accounts?

           21      Q.    Any history to match that frequency.

           22      A.    No, I don't think I agree with that.  I may

           23  not understand what you mean by the words you're using,

           24  but I would say that is consistent with historical

           25  record, yeah.
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            1      Q.    Do we have historical records which verify

            2  that 95 percent of the year there were canoes on the

            3  Salt River?

            4      A.    Oh, no.

            5      Q.    So I think that was my question.

            6            Same thing with flatboats.  Do we have

            7  historical records to verify that greater than

            8  85 percent of the time there were flatboats on the

            9  river?

           10      A.    Well, I believe that to be a very reasonable

           11  estimate.  But if the question you're asking is, do we

           12  have records that show that flatboats were out there

           13  85 percent of the time, no, we don't have that.

           14      Q.    These figures represent your application of

           15  the flow data that you reviewed and compiled to modern

           16  recreational boating standards, right?

           17      A.    I agree with part of what you said, yes.

           18      Q.    Which part do you not agree with?

           19      A.    You seem to indicate that all I'm using is

           20  modern recreational boating standards.

           21      Q.    Well, that's what's in your report, right?

           22      A.    No.

           23      Q.    When you --

           24      A.    Well, yes, I do have modern recreational

           25  boating in there, if that's what you're asking me.
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            1  Yes, I have information about that, yes.  But it's not

            2  limited to that.

            3      Q.    Okay.  Well, what standard, then, are you

            4  using for "boatable" in this particular slide?

            5      A.    Well, in part, the depths that were indicated

            6  in other documents in terms of what the draw would be

            7  of flatboats and canoes.  I personally believe that

            8  canoes that were available at the time of statehood

            9  have no difference in draw.  The draw required by

           10  different types of flatboats, there were some listed in

           11  the Utah Special Masters Report that we talked about

           12  yesterday, I think it was.  In the boating

           13  presentation, we talked about the draws of various

           14  different types of historical boats, including

           15  flatboats and canoes.  So I'm using those

           16  information -- that information, I'm sorry.

           17      Q.    Slide 269, you talk about modern boating, and

           18  on this one, you do include tubing as modern boating,

           19  right?

           20      A.    You know, I think I made it pretty clear that

           21  I don't consider tubes boats.  And we had a chat about

           22  that yesterday.  I think everybody knows there's a lot

           23  of tubing going on.  I had a question from Commissioner

           24  Horton yesterday about tubing in that segment.  So I

           25  think my position is clear there, so . . .
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            1      Q.    Okay.  And everything that appears on Slide

            2  Number 269 are recreational activities, right?

            3      A.    Again, I think the rafting companies consider

            4  themselves a business.  The kayak people think they're

            5  a business, but they're in the business of recreation.

            6  They may do other things that are less recreational.  I

            7  don't know who else they take down the river and for

            8  what purposes.  I think we heard an example --  Never

            9  mind.  I was thinking of Mr. Mickel's testimony about

           10  taking folks from the White Mountain Apache Tribe down

           11  Segment 1, but, again, they were -- sounded like they

           12  were exploring the idea of recreation in that segment,

           13  so that's still recreational, to me.

           14      Q.    Slide 272, you discuss modern boating on the

           15  Salt River.  Your label at the top says "Current

           16  Commercial Operations - Segments 2 and 3."

           17            Would it be fair to characterize U.S. Forest

           18  Service permitting as a government function?

           19      A.    The U.S. Forest Service is a branch of the

           20  Department of Agriculture which is part of our

           21  government, yes.

           22      Q.    Let's talk about the quotation at the bottom

           23  of this that you inserted from the Utah Special Master.

           24  That's from the Utah proceedings involving -- I think

           25  it was the Green River, the San Juan River, and maybe
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            1  another river in Utah, back in the 1930s, correct?

            2      A.    That's my understanding, yes.

            3      Q.    Are you familiar at all with the navigability

            4  case involving the San Juan River from the

            5  Utah-Colorado border to Chinle Creek in 1960?

            6      A.    Yes.

            7      Q.    In that case, if I recall correctly, there

            8  was evidence of river runners using the river for

            9  recreational purposes, right?

           10      A.    I don't specifically recall that, but if

           11  that's the case, it certainly wouldn't surprise me.

           12      Q.    And the judge in that case even took boat

           13  trips on the San Juan River, didn't he?

           14      A.    That, I do not know.

           15      Q.    And that court found that portion of the San

           16  Juan to be nonnavigable, correct?

           17      A.    I don't know.  I don't know.  I've heard some

           18  folks discuss that as what -- whether it was a court or

           19  masters or who reviewed that decision and where that

           20  went, I don't -- I don't know the specifics of that.

           21  I'll let you lawyers argue about what that was about.

           22                 MR. SLADE:  Do you have a case citation

           23  for that, Mr. Murphy?

           24                 MR. MURPHY:  Yeah.  It's in the record.

           25
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            1  BY MR. MURPHY:

            2      Q.    That portion of the San Juan River is pretty

            3  heavily used today for recreational purposes, isn't it?

            4      A.    Actually, it's limited, so I wouldn't say

            5  heavily at all.  It would be heavily used, much like

            6  the Salt River, except that the government puts limits

            7  on the number of people that can go down there,

            8  so . . .

            9      Q.    Okay.  But it is used for recreational

           10  purposes?

           11      A.    Yes.

           12      Q.    How did the flows in that section of the San

           13  Juan, if you know, compare with the Salt River?  More

           14  or less?

           15      A.    Probably both, depending on the time of year

           16  and the season.  Its average flow is likely higher than

           17  the average of the Salt.

           18      Q.    Is there any major difference between

           19  historic boats in use as of statehood in Arizona, 1912,

           20  and 1896?

           21      A.    Could you repeat the question?  I'm not sure

           22  I caught all of it.

           23      Q.    Sure.

           24            Any major difference in the historic boats

           25  used in Arizona in 1912 and that would have been used
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            1  in 1896?

            2      A.    There's a lot there.  I can't recall, as I

            3  sit here today, any major differences in the types of

            4  boats during that time period.

            5      Q.    Slide 274 -- and I think maybe the

            6  subsequent -- you talk about some publications and

            7  guides about boating the Salt River, right?

            8      A.    Yes.

            9      Q.    Do you know what the earliest publication

           10  date is for a recreational guide on any part of the

           11  Salt River?

           12      A.    No.

           13      Q.    Slide 277, you talk about websites that

           14  discuss boating the Salt River.  For a recreational

           15  boater, websites are a good source of information that

           16  they could not have had 100 years ago, right?

           17      A.    I don't think too many people were looking at

           18  the web 100 years ago, no.

           19      Q.    And so now, recreational boaters can go on

           20  these websites and look at flow rates for rivers around

           21  the United States, right?

           22      A.    There are websites you can go and look at

           23  flow rates.  I don't think there are any of these that

           24  you can do that, but yeah.

           25      Q.    And these websites have reports of trips.
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            1  They can tell you about particular obstacles or areas,

            2  right?

            3      A.    Yes.

            4      Q.    They can tell you -- they can give you

            5  warnings about potential hazards on a river, correct?

            6      A.    They can, yep.

            7      Q.    I think we talked earlier, there are websites

            8  that can give you -- if you so desire, can give you

            9  estimates of snow pack in the mountains, so maybe you

           10  know what will be in the river months down the road,

           11  correct?

           12      A.    I was with you when you said estimates, and I

           13  kind of lose you when you say you could know what's

           14  going to be in the river months down the road.  But you

           15  can certainly make a guess or a forecast.

           16      Q.    Would it be fair to say that these websites

           17  have made boating more popular because there's better

           18  access to information about rivers?

           19      A.    I don't know if it's made it more popular.

           20      Q.    Let's talk for a few minutes about other

           21  commercial use.  And this is your Slide 278.  Well,

           22  let's go from the bottom to the top.  The U.S. Forest

           23  Service permitting in Segments 2 and 3 is for

           24  recreational use, correct?

           25      A.    So are we agreeing to say that Mr. Mickel's
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            1  company is a recreational company and you're lumping

            2  that all in recreation and rather than business?  If

            3  you would like to do that, then yes.  The answer is

            4  yes.

            5      Q.    The same true of the White Mountain Apache

            6  Tribe's permit, correct?

            7      A.    I would imagine Game & Fish would require a

            8  permit from them to go down at that time of year that

            9  they normally go down.  I don't think they're

           10  recreating.  But most, I would imagine -- I don't know

           11  this for a fact, but my guess is, based on my

           12  experience on the river and who I've seen there at the

           13  times I've seen them and who I've talked to, that most

           14  of the use is certainly recreational travel down the

           15  river, yeah.

           16      Q.    The third bullet from the bottom, "Maricopa

           17  County Sheriff's Office River & Lake Patrol," that's

           18  necessitated by the presence of the recreational users,

           19  right?

           20      A.    Yeah, I don't know that for a fact, but I

           21  would assume so, yeah.

           22      Q.    And law enforcement is, you would agree, a

           23  government function?

           24      A.    Usually.  In this case, it is.

           25      Q.    I think we discussed this before, but the
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            1  Game & Fish surveys, your top point bullet point, would

            2  either be for recreational fishing or potentially

            3  biological purposes.  Is that accurate?

            4      A.    Sure.  Yeah.  As far as I understand their

            5  work, yeah.

            6      Q.    How many of these activities bullet pointed

            7  in your Slide 278 took place in Arizona in 1912?

            8      A.    None, that I'm aware of, on the Salt River.

            9      Q.    On Slide 285, there's a picture of a

           10  gentleman on the Allagash Stream in Maine.  You were

           11  asked to estimate the cfs on that stream.  Do you

           12  recall that?

           13      A.    Yes.

           14      Q.    How can you estimate the cfs on the stream

           15  when you can't even see the left bank of the river?

           16      A.    Yeah, I'm looking at the general character of

           17  the river.  I suppose it's possible there's a monster

           18  channel off to the left.  Looking at the conditions of

           19  the river and having seen rivers in Maine, I'm

           20  anticipating that whoever took the picture was probably

           21  standing on the bank, so that was kind of the

           22  assumption that I made.  So I assume that the bank was

           23  just outside the picture.  Looks like it's relatively

           24  shallow over there.  Estimating flow is what I do.

           25      Q.    Would it make a difference if we extend the
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            1  left bank 5 feet or 10 feet?

            2      A.    When you say the "left bank" --

            3      Q.    The part that's missing.

            4      A.    If we extend it?  Yeah, well, the wider it

            5  gets, the more flow there is, sure.  Depends on whether

            6  it's effective flow over there or not.

            7      Q.    Let's talk for a few minutes about the 2003

            8  report that you did on the Lower Salt River.  Again,

            9  this is State Land Department's Exhibit 030.  You have

           10  a section -- and this is on page 8-1 of your report --

           11  called "Federal Criteria for Navigability."  Do you see

           12  that?

           13      A.    I do.

           14      Q.    There's a highlighted sentence in which you

           15  say, "However, some federal agencies have formally

           16  described stream conditions which favor various types

           17  of boating," right?

           18      A.    Yes.

           19      Q.    And when you use the word "formal" -- or,

           20  "formally described" in there, you mean have published

           21  studies or guides, right?

           22      A.    Studies, yeah.

           23      Q.    I mean, these aren't federal laws or federal

           24  rules and regulations, correct?

           25      A.    Not that I'm aware of, no.
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            1      Q.    You have a sentence that I've highlighted

            2  that says, "These federal criteria, summarized in

            3  Tables 8-1 and 8-2, were developed primarily for

            4  recreational boating, not necessarily for commercial

            5  boating."  Do you see that?

            6      A.    I do.

            7      Q.    I mean, is it more accurate to say that the

            8  sources you describe in those two tables were sources

            9  of information that were primarily intended exclusively

           10  for recreational boating?

           11      A.    I'm not sure I can speak to their intent,

           12  so -- but that may be the case.  I think the Cortell

           13  report may have the word "recreational" in the title.

           14  I'm not sure.

           15      Q.    I think they both do, don't they?

           16      A.    It's possible.

           17      Q.    I'm showing up on the screen -- and this is

           18  part of the community's Exhibit 22, and this is the

           19  copy of Mr. Hyra's report from 1978, titled "Method of

           20  Assessing Instream Flows for Recreation."  You've

           21  reviewed that in the past, haven't you?

           22      A.    Yes.

           23      Q.    This is one that was commissioned or

           24  published by the U.S. Fish & Wildlife Service, right?

           25      A.    Yeah, I think you scrolled right past where
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            1  it said that.

            2      Q.    So if we go to page 1 of Mr. Hyra's study, I

            3  think the second highlighted portion says, "This paper

            4  presents the techniques of assessing instream flows for

            5  recreation."

            6            It's pretty much a statement of what his

            7  motive or intent is, correct?

            8      A.    That's what it says, yes.

            9      Q.    Now, his -- his publication identifies two

           10  methodologies for determining the sufficiency of the

           11  instream flows for recreation, correct?

           12      A.    Well, there you go.  First method and the

           13  second method, yep.

           14      Q.    Now, you didn't actually utilize either of

           15  these methodologies but, rather, just borrowed the

           16  criteria that he used to apply to the flows themselves.

           17  Is that an accurate statement?

           18      A.    We used the tables that are published, I

           19  think, that came out of this.  It's been a few years.

           20  I would have to page through the document to really

           21  refresh my memory.

           22      Q.    And if we go down here, it says, "Both

           23  methods of instream flow analysis discussed in this

           24  paper utilize computer modeling techniques.  Both

           25  approaches also require that streamflow data be
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            1  collected."  Then the end of the paragraph, "In

            2  addition to cross sectional data, data relating to the

            3  streamflow parameters to recreation potential are

            4  necessary.  These data are termed recreation criteria,"

            5  correct?

            6      A.    You read those sentences correctly, yes.

            7      Q.    And what they're trying to do is develop

            8  models and techniques to determine if a stream or a

            9  river is suitable for recreation purposes, right?

           10      A.    Roughly, yes.

           11      Q.    Now, the bottom of page 3 of Mr. Hyra's

           12  study -- this is what you borrowed from him, right?

           13  "Table 1.  Required stream width and depth for various

           14  recreation craft as determined by a single cross

           15  section method"?

           16      A.    It looks like it, yeah.

           17      Q.    Now, one thing you didn't do that he says

           18  that you should do is, when you're measuring for

           19  minimum depth, you want to measure the cross section at

           20  the shallowest part of the stream, right?  I think

           21  that's the next to the last sentence on the page.

           22      A.    Yes.

           23      Q.    The reason is that you want to make sure that

           24  the shallowest part of a stream has sufficient depth

           25  for recreation, right?
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            1      A.    Yes.

            2      Q.    He also says at the bottom of page 3 that the

            3  depths there are considered to be minimum but wouldn't

            4  provide an ideal experience if the entire river was at

            5  that depth, right?

            6      A.    Well, I would agree with that, yeah.

            7      Q.    And this study and the study by Cortell

            8  identified different depths for different types of

            9  boats, correct?

           10      A.    I think that's what we just saw on the table

           11  you showed me, yeah.

           12      Q.    So the depths that are identified in your

           13  2003 report, I mean, those are bare minimums but not

           14  ideal, correct?

           15      A.    That's how they were characterized in the

           16  report that you just read, yes.

           17      Q.    I mean, they're not characterized that way in

           18  your report.  You just took the minimums, even if ideal

           19  depths were published, and you put the minimums in your

           20  report, correct?

           21      A.    I'm not aware of a significant difference

           22  between minimum depth and bare minimum depth.  Seems

           23  like they both mean the same thing, to me, but . . .

           24      Q.    I think I said minimum and ideal depths.

           25  There's a difference between those two things, right?
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            1      A.    You can show me again my report, but it seems

            2  like we put in minimum.  Yeah, we said minimum.

            3      Q.    I see in Table 8-2 of your report,

            4  Exhibit 30, you have minimum and maximum conditions in

            5  that table, and that's from Cortell, but you don't have

            6  his ideal conditions, do you?

            7      A.    I don't see the word "ideal" there at all,

            8  no.

            9      Q.    Didn't one of those authors express safety

           10  concerns with regard to some of those, like, minimum

           11  depths for kayaks and canoes?

           12      A.    It's possible.  They may have done that,

           13  yeah.  I don't recall specifically, though.

           14      Q.    I want you to assume for my next questions

           15  that commerce is defined as the activity of buying and

           16  selling, especially on a large scale.

           17                 CHAIRMAN NOBLE:  He'll try to remember

           18  that through the break.

           19                 MR. MURPHY:  Okay.

           20                 CHAIRMAN NOBLE:  Let's take 10; back

           21  here at 11:15.

           22            (A recess was taken from 11:05 a.m. to

           23  11:16 a.m.)

           24                 CHAIRMAN NOBLE:  Okay.  We're ready to

           25  return to the record.  I think the record should show
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            1  the absence of Mr. Hood.  But that's okay.

            2                 MR. MURPHY:  He's on his way.

            3                 MR. McGINNIS:  He's gone to get more

            4  doughnuts.

            5                 CHAIRMAN NOBLE:  Mr. Fuller, are you

            6  ready?

            7                 THE WITNESS:  I am.

            8                 CHAIRMAN NOBLE:  Mr. Murphy, please

            9  proceed.

           10                 MR. MURPHY:  Mr. Chairman, Tom Murphy

           11  for Gila River Indian community.

           12  BY MR. MURPHY:

           13      Q.    I think before we broke, I asked you for

           14  these next questions to assume for purposes of these

           15  questions that commerce means the activity of buying

           16  and selling, especially on a large scale.

           17            With regard to the Salt River prior to 1900,

           18  was there any repeated use of the Salt River for the

           19  transportation of food for commercial purposes?

           20      A.    Prior to when?

           21      Q.    1900.

           22      A.    And your question was regularly?

           23      Q.    Yeah.

           24      A.    With the possible exception of the Day

           25  brothers carrying their food -- I guess they were
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            1  eating it, not selling it --  So no.  I would have to

            2  say no.

            3      Q.    Anybody regularly using the Salt River for

            4  the transportation of crops for commerce?

            5      A.    Not that I'm aware of.

            6      Q.    Anybody regularly using the Salt River --

            7  and, again, this is prior to 1900, for the

            8  transportation of building materials for commerce?

            9      A.    Prior to when?

           10      Q.    1900.

           11      A.    1900.

           12            Not that I'm aware of.

           13      Q.    Anyone regularly using the Salt River for --

           14  and I would say this excludes ferries, but anybody

           15  regularly using the Salt River for transportation --

           16  transporting people as commerce prior to 1900?

           17      A.    Not that I'm aware of.

           18      Q.    Anybody using the Salt River --

           19      A.    Subject to your word "regularly," I guess.

           20  Okay.  So there were instances of people transporting

           21  people.  But not instances -- not regularly.

           22      Q.    Prior to 1900, anybody regularly using the

           23  Salt River for commercial transportation of minerals?

           24      A.    No, not that I'm aware of.

           25      Q.    Do you know what --  Was the Salt River used
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            1  prior to 1900 for the transportation of mail?

            2      A.    I recall a news story about mail being

            3  transported across the river, the ferry at Tempe or

            4  Phoenix.  I guess, you could presume from that, that

            5  that was something that regularly happened there,

            6  but . . .

            7      Q.    For these next questions I want to ask

            8  specifically about Segment 6.  We don't know exactly

            9  what this segment looked like prior to 1860, do we?

           10      A.    "Exactly" is kind of a vague term.  I believe

           11  I have a good understanding of what the river -- a

           12  good -- within a reasonable realm of scientific

           13  probability what it looks like prior to 1860.

           14      Q.    Well, if I asked you to go mile by mile on

           15  Segment 6 for prior to 1860 and tell me for each river

           16  mile what obstacles were present, what the channel

           17  looked like, you wouldn't be able to tell me that,

           18  would you?

           19      A.    I would be able to give you a pretty

           20  reasonable scientific depiction of what it most likely

           21  looked like.  But if you're asking in terms of

           22  comparison to, surprise, you pulled out a photograph

           23  from 1859 and I missed a rock or missed a tree or

           24  missed a riffle, then no, not to that level of detail.

           25      Q.    And then for Segment 6, there's no account,
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            1  you're aware of, of any boating upon the Salt River

            2  prior to 1860?

            3      A.    Not that I'm aware of.

            4      Q.    And we don't have any -- what I would call --

            5  we don't have the kind of -- well, we don't really have

            6  any flow data for the river for those time periods,

            7  right, prior to 1860?

            8      A.    We have very limited flow data.  There are

            9  things that I would consider flow data but not in the

           10  sense of stream measurements.

           11      Q.    Would you agree with me that recreation can

           12  be done on a river in lower flows than nonrecreational

           13  commerce on a river?

           14      A.    What I understood you to ask is whether you

           15  could recreate on a river at lower flows than you would

           16  need for commerce.  Is that correct?

           17      Q.    Close enough.

           18      A.    No, I don't agree with that.

           19      Q.    Would you agree that what makes a river good

           20  for recreation can make it undesirable for other types

           21  of commerce?

           22      A.    In some cases, not in all cases.  And I'm

           23  specifically thinking -- let me narrow that.  I'm

           24  specifically thinking of the kind of things that Alex

           25  Mickel was talking about yesterday where big, splashy
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            1  wave stoppers, people falling out of rafts are

            2  considered fun.

            3      Q.    Going back to what you had said about

            4  success, which is that the boat and boater make it

            5  downstream, hypothetically, if we have a river that

            6  has, let's say, over 50,000 cfs average flow, and there

            7  have been 15 trips down the river and 10 were

            8  successful, and that these trips generated revenues,

            9  the river's been in the same condition for 200 years,

           10  would that river be navigable?

           11      A.    Run through the scenario one more time for

           12  me.

           13      Q.    Sure.  We've got a river with -- I think I've

           14  said over 50,000 cfs average flow, 15 trips down the

           15  river, 10 successful, some trips generated revenues,

           16  trips were done over an extended period using similar

           17  craft, and the portion of the river has been in the

           18  same condition for 200 years.

           19      A.    That's the only -- that's all the information

           20  that's available?  That's the entire data set?

           21      Q.    That's the primary information.

           22      A.    You know, there may be other information

           23  that's out there on that river that would be important

           24  to consider, but it sounds like a navigable river to

           25  me.
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            1                 MR. MURPHY:  That's all I have,

            2  Mr. Chairman.

            3                 MR. BREEDLOVE:  That's it?

            4                 CHAIRMAN NOBLE:  Thank you.

            5                 Is there anyone else who wishes to

            6  examine Mr. Fuller?

            7                 MS. CONSOLI:  Yes, sir.

            8                 Hi, Mr. Fuller.  I'm Carla Consoli.  We

            9  haven't met before.

           10                 Chairman, Commissioners, my name is

           11  Carla Consoli.  I'm with the law firm of Lewis and

           12  Roca, and I represent Cemex in this proceeding.  I

           13  don't think any of you have seen me before because I

           14  have not been involved in any of the other rivers which

           15  you have tackled today.

           16                 COMMISSIONER HORTON:  Who did you say

           17  you represent?

           18                 MS. CONSOLI:  Cemex.

           19                 CHAIRMAN NOBLE:  And you will be able to

           20  provide a card to the court reporter?

           21                 MS. CONSOLI:  I already have.  I

           22  listened to your instructions.

           23                 CHAIRMAN NOBLE:  Please proceed.

           24                 MS. CONSOLI:  Thank you.

           25                 DIRECTOR MEHNERT:  Carla, pull that
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            1  small microphone a little bit closer, would you?

            2  That's great.  Thank you.

            3                 MS. CONSOLI:  Sure.

            4

            5                     CROSS-EXAMINATION

            6  BY MS. CONSOLI:

            7      Q.    Good morning, Mr. Fuller.  I'm not a novice

            8  at running rivers.  I've done the Deschutes, the John

            9  Day, the Snake, the Namekagon, the Chip, had a lot of

           10  fun on those rivers, but I do not know nearly as much

           11  about rivers as you do.

           12      A.    Sound like you've run some fun ones.

           13      Q.    I have.

           14      A.    Yeah.

           15      Q.    I even had the pleasure of wrapping a kayak

           16  around a rock on the Deschutes.  That was interesting.

           17  We can talk about that later.

           18            I need a little help putting some of what you

           19  discussed over the last few days into context because I

           20  do not have your experience and also I have not been

           21  part of these proceedings.  So I hope you'll forgive me

           22  if I'm asking you to repeat some things, and I hope

           23  that you'll help me.

           24      A.    I'll do my best.

           25      Q.    Thank you.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      833


            1            I would like to turn our attention first --

            2  and as a preview, I'm not going to be using the screen

            3  and all the paperwork.  We're just going to chat.

            4            Thank you.  That was looking a little bit

            5  like the Animas River up there.

            6            If we could turn our attention first to

            7  Quartzite Falls.

            8      A.    Yes.

            9      Q.    I believe on Tuesday, you were asked by

           10  Mr. Slade if a canoe could have made it over the

           11  prevandalized condition of Quartzite Falls, and I

           12  believe your answer was that a canoe outfitted for that

           13  type of travel -- did I recall that correctly?

           14      A.    That sounds right, yeah.

           15      Q.    Can you tell me what that means, a canoe

           16  outfitted for that type of travel?

           17      A.    Well, you certainly want everything in your

           18  canoe tied down.

           19      Q.    Is there special material that you would use

           20  to tie things down?

           21      A.    Could be different --  People have used

           22  different things at different time periods.  But

           23  security strapped into the thwarts or around the

           24  gunnels are different ways to secure things.  You would

           25  want everything in your boat to be either able to be
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            1  wet or able to resist getting wet by putting it inside

            2  an oiled something or some sort of a water-resistant or

            3  waterproof bag or something that would tend to shed

            4  water rather than absorb water.  I think the design of

            5  your boat when you're trying to do Class IV rapids --

            6  if you're going through at high water, that is -- you

            7  would want some rocker in your boat.  And depending on

            8  what you were doing, some people prefer a shorter boat

            9  that's more maneuverable getting set up.  Some folks

           10  prefer longer boats, so they can ride over the top of

           11  things.  I think the boat choice might depend on the

           12  flow rate.

           13            And, again, I think if you heard -- if you

           14  were here for Alex and Tyler when they were talking,

           15  Quartzite is -- you're asking me about Quartzite --

           16  Quartzite varies depending on the flow rate.  I've only

           17  seen it personally in its post-blown-up condition.  But

           18  even so, the river is a different beast at low water

           19  than it is at higher water.

           20      Q.    How much of a load would you expect a canoe

           21  properly outfitted to be able to handle going over

           22  the -- I called it prevandalized, pre-blown-up

           23  condition of Quartzite Falls?

           24      A.    I've talked to other boaters about that, and

           25  they've estimated higher than what I thought.  You
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            1  know, I think personally, if I had 400 pounds in there,

            2  depending on my boat, depending on what it was, that

            3  would seem like a lot, to me.  That would be about

            4  maybe the upper limit.  Maybe to 500, depending on my

            5  boat.  The bigger your boat, the more you can carry.

            6      Q.    Okay.  And I should have said this at the

            7  beginning.  I may jump around a little bit because I'm

            8  not going to go through the 300 pages of your

            9  presentation, so --

           10      A.    It's your time.

           11      Q.    -- I'm not trying to do that in a sneaky way

           12  but just because of really time constraints for

           13  everyone else.

           14      A.    I'm prepared for sneaky, so do your best.

           15      Q.    You are?  Good.  Well, I'm glad to hear that.

           16            You had mentioned having conversations with

           17  some of the sheriff's deputies on lake patrol.  And I'm

           18  wondering, do you recall the names of those sheriff's

           19  deputies?

           20      A.    I can look it up for you.

           21      Q.    For example, do you recall my last name as

           22  one of those, Consoli?

           23      A.    No.

           24      Q.    Okay.

           25      A.    Farnsworth is the name of the guy.
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            1      Q.    And was this at the same time as the Edith

            2  trip?

            3      A.    It was sometime this summer.  So it was not

            4  the exact same time, but it was the same year.

            5      Q.    Okay.  Thank you.

            6            I'm paraphrasing here, which is a dangerous

            7  thing to do in this context.  But maybe I can use a

            8  term that I heard for the first time, I believe,

            9  yesterday called the population paradox.  What is that?

           10      A.    Yeah.  So I believe in previous

           11  presentations, we have made the point that -- and it's

           12  valid here -- that when Arizona's rivers were

           13  free-flowing, there wasn't a lot of population, and as

           14  the population increased and there were more people

           15  here to do boating, by that time there were diversion

           16  dams and taking water out of the river and obstructing

           17  the river.  So kind of when there was the water, you

           18  didn't have the people.  When you had the people, you

           19  didn't quite have the water.

           20      Q.    So am I correctly interpreting that to mean

           21  in the -- you had the water, didn't have the people,

           22  people wouldn't have used the river for transportation

           23  and commerce?

           24      A.    Certainly if there were no people here, there

           25  would be no accounts of boating.
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            1      Q.    Right.

            2      A.    But as you had a smaller population, there

            3  were just fewer people that were going to choose to do

            4  that, so the incidents would be lower --

            5      Q.    Okay.

            6      A.    The incidents would be lower.

            7            So if you had a population of 100 and

            8  1 percent of your population likes to boat, you've got

            9  one person out there, right?  So if you had a million

           10  people and 1 percent -- you know, do the math.  There's

           11  a lot more people out there, if 1 percent is the right

           12  number.  It's kind of the point we're trying to make.

           13  You're less likely to catch somebody out there.

           14            Also, you have the factor that when there are

           15  fewer people here, nobody has a newspaper, so you are

           16  not writing anything down.  There's maybe less people

           17  with cameras around or writing journals or whatever it

           18  is, so you have less chance of getting a recorded

           19  instance of somebody boating.

           20      Q.    Okay.  So using that "population paradox"

           21  term and then focusing on the Salt River, what time

           22  frame are we talking about -- and I realize this could

           23  be a range -- where we went from few people/lots of

           24  water to many people/many diversions, so not quite so

           25  much water?  What's that time frame?
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            1      A.    Well, in 1868, the surveyor Ingalls noted

            2  that there were something in the neighborhood of 50

            3  people in Phoenix and they had a ditch already.  So we

            4  had 50 people and one ditch.  When the population

            5  started increasing around here, we had Fort McDowell up

            6  on the Verde.  Just prior to that -- I think it was

            7  1865, somewhere in there, that the fort was founded.

            8  So however many people were associated with that fort

            9  were kind of in the vicinity.  So let's say 1867 and no

           10  ditches, and, you know, 10 or more by the time we got

           11  to 1900.  So by the late 1800s, the sum total of those

           12  dams had the capability of drying up the river at

           13  certain times of the year.

           14            So you asked me the time period.  So we're

           15  looking at -- let's call it 1865 to 1895, 30-year time

           16  period.  But even then, I wouldn't say Arizona was a

           17  populous place in 1895.  I think it made it a fairly

           18  unpopulous place.  Particularly as you moved to

           19  Segments 1 through 4, I wouldn't say there was any

           20  population centers along the river at all, with the

           21  exception of the community, except Roosevelt building

           22  the dam.

           23      Q.    Lots of things affect the growth of

           24  population.  For example, no air conditioning until

           25  late '30s, '40s?
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            1      A.    After World War II.

            2      Q.    It makes a big difference.

            3      A.    Yeah.

            4      Q.    So when we focus back on the Salt River in

            5  this time frame between 1865, 1895, let's look at that

            6  latter portion, 1895.  Capability to dry up the river

            7  completely, but what would you state is the median flow

            8  rate in the lower portion of the Salt River, which I

            9  think you have identified as Segments 5 and 6, during

           10  that time frame?  Realizing that there are times when

           11  it would be dry, but I don't think you're telling me

           12  it's dry all the time.

           13      A.    No, it was not dry all the time.  The median

           14  flow in Segment 6, my estimate is that -- it comes from

           15  the U.S. Geological Survey -- is 1,230 cubic feet per

           16  second in Segment 6, and I believe it's 900-something

           17  in Segment 5.

           18      Q.    And that was 1895 we're talking about?

           19      A.    In its ordinary and natural condition prior

           20  to that, so . . .

           21      Q.    Okay.  And do we know what the median flow

           22  rate would have been prior to 1868?  I'm sorry.

           23      A.    No.  The estimates that I gave you were for

           24  the long-term, predevelopment condition, so they would

           25  apply -- A median flow rate should apply before humans
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            1  started messing around with the river.

            2      Q.    So perhaps I've misstated.  What I'm trying

            3  to understand is the median flow rate in the early part

            4  of the time frame that we're talking about, 1865,

            5  versus the median flow rate in the later part of the

            6  time frame that we're talking about, 1895.  Do we know

            7  what the difference was?

            8      A.    Are you saying --  You're asking for what the

            9  effect of the diversions were in reducing that?  That,

           10  I don't know.

           11      Q.    Okay.  Is that because there isn't any data

           12  on it?

           13      A.    Someone may have looked at that.  It's a

           14  little bit of a moving target because the acreages

           15  would have changed.  The diversion amounts would have

           16  changed through time.  And then once you're looking at

           17  a very short time period, picking out the median flow

           18  rate can be done, but how representative it is of the

           19  long-term would be --

           20      Q.    Oh, I'm sorry.  I'm not looking at the

           21  long-term.

           22      A.    Either way, I don't know the answer.

           23      Q.    If we're going to say that there was this

           24  paradox -- this population paradox where we have few

           25  people/no water -- or, excuse me, few people/lots of
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            1  water and then no water/lots of people, I'm trying to

            2  understand what happened to the river in those two time

            3  frames, to compare those two time frames.

            4      A.    As I understand --  I don't have an estimate

            5  of the flow rate -- the median flow rate for the 1895

            6  time period.

            7      Q.    Okay.  Clearly, you have a lot of experience

            8  boating the rivers in Arizona.  What percentage of the

            9  general population would you say has about that same

           10  level of experience?

           11      A.    I don't have an idea of that.

           12      Q.    Okay.  So earlier in our chat, you threw out

           13  the number 1 percent as kind of a guesstimate.  Is

           14  that --  Do you think that's a reasonable estimate of

           15  the number of -- or, the percentage of the general

           16  population?  And if it's helpful, the general

           17  population in Arizona, the general population in

           18  Phoenix, whatever parameter you want to pick.

           19      A.    Well, I threw out the 1 percent just kind of

           20  as an example of the math.  I wasn't intending to say

           21  that was a representative number.  So I don't know what

           22  percentage of the population in Arizona boats.

           23  Somebody had asked me previously what my skill level

           24  was on a scale of 1 to 10 and I would say in the canoe,

           25  I'm probably a 5 or a 6.  I know --


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      842


            1                 CHAIRMAN NOBLE:  Mr. Fuller, nobody's

            2  going to believe that.

            3                 THE WITNESS:  Yeah, well, there are some

            4  really good paddlers out there and I'm not one of them.

            5  Some of the people I've done instruction for told me

            6  they would be happy to come swim rivers with me, so it

            7  was a commentary on my ability to stay upright.

            8                 I don't know how to answer that.  There

            9  are better paddlers out there.  We heard from a couple

           10  of them.  And there are worse ones.

           11  BY MS. CONSOLI:

           12      Q.    Would it be fair to say that it's probably

           13  somewhere less than 20 percent of the general

           14  population?

           15      A.    Oh, I would say it's far less than -- that

           16  boat or that --

           17      Q.    That are as experienced as you are.

           18      A.    Oh, it would far less than that.  I don't

           19  think many people boat here at all.

           20      Q.    Less than 10 percent?  I'm trying to get a

           21  good guesstimate.  We're not trying to be exact.

           22      A.    Yeah, I doubt 1 in 100 people own a canoe or

           23  a raft in Arizona.

           24      Q.    Okay.

           25      A.    So . . .
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            1      Q.    So if you were among the other 90 percent of

            2  the population, okay, so not you, more like -- who

            3  should I pick on?  Who's not a boater?  All right.

            4  We'll pick on Sean because he seems to be getting

            5  picked on a lot.

            6                 MR. HOOD:  Easy target.

            7                 MS. CONSOLI:  He's an easy target.

            8  BY MS. CONSOLI:

            9      Q.    So you're not you; you're Sean, and you're

           10  about to put an entire year's worth of income-producing

           11  product in a boat to float it down a river to transport

           12  it to market.  Would you hire somebody to do that, or

           13  would you do it yourself?

           14      A.    I really don't --

           15      Q.    This is your entire income for the whole year

           16  you're putting at risk.  Would you want Sean taking

           17  that down the river?

           18      A.    I would happily dump a year's worth of Sean's

           19  work in the river, but . . .

           20            It would depend on the river.

           21      Q.    Okay.  The Salt River.

           22      A.    You know, I can't answer that for Sean.

           23      Q.    Well, I'm asking for you.  Your mental state

           24  of mind.

           25      A.    For me?
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            1      Q.    Would you put an entire year's worth of

            2  income in a boat and let Sean pilot that down the Salt

            3  River?

            4      A.    Well, I would have to know something about

            5  Sean first.

            6      Q.    He can't boat.

            7      A.    It's really not that hard a river to boat.  I

            8  think that Sean and I could sit in an eddy and I could,

            9  over the course of a day, teach him the strokes, and

           10  over the course of the next day, we could go down

           11  through some rapids and I can show him how to run

           12  rapids.

           13      Q.    So you are really relying on your experience,

           14  not Sean's?

           15      A.    Well, I'm just saying -- or, I could say,

           16  "Okay, Sean, here's the boat.  Sit in the boat, play

           17  around in it, learn it, and get to the bottom.  If you

           18  don't make it, I'm gonna shoot you."

           19      Q.    So you would -- so you would either use

           20  someone with experience or you would train somebody so

           21  that they would have enough experience to do it?

           22      A.    I think that you would want anything that you

           23  were betting a year's worth of income on to be someone

           24  with experience.  Whether I was putting that in a boat

           25  or a wagon or on the back of a horse, whatever, I would
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            1  want to make sure they knew how to ride a horse or

            2  drive a wagon.  So yeah, experience is a useful thing.

            3      Q.    What's the maximum amount of weight that

            4  you've transported on the Salt River?

            5      A.    Me personally?

            6      Q.    Yes, you personally.

            7      A.    In my boat, I would guess I had close to

            8  1,000 pounds on my raft on one trip.

            9      Q.    And that's a --  What's that raft made out

           10  of?

           11      A.    It's a Neoprene -- or synthetic --  You might

           12  call it rubber.

           13      Q.    Okay.

           14      A.    In my canoe, excluding myself, I would say

           15  70 pounds of material.

           16      Q.    Okay.  Now you're going to make me ask a

           17  question I don't want to ask.

           18      A.    235 pounds.

           19      Q.    Okay.  So approximately 300 pounds total?

           20      A.    Yes.  In my solo boat, yeah.

           21      Q.    What's the least amount that you've

           22  transported on the Salt in the raft and in the canoe?

           23  It's a compound question, I realize.

           24      A.    I have done day trips in rafts on the Segment

           25  2 in the daily run as we've been calling it with --
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            1  there's a least amount -- it's been just me, frame,

            2  oars, cooler, so that probably weighs 150, maybe

            3  200 pounds.  So that's probably -- plus me -- probably

            4  the least amount.

            5      Q.    Okay.  And the canoe, would it still be the

            6  300 pounds?

            7      A.    No.  Well, the 200-some pounds of me, plus

            8  there's probably days where I've gone empty on places

            9  on the Salt.  Particularly the daily run, I'll run up

           10  there after work and just do it with my water, so just

           11  water to drink and nothing else.

           12      Q.    Did the weight differential -- and, I guess,

           13  we should really kind of focus on the raft, instead of

           14  the canoe, because the difference of 70 pounds -- I

           15  assume that's not going to make a whole bunch of

           16  difference in the draft of the canoe?

           17      A.    No.

           18      Q.    Okay.  How about the draft in the raft when

           19  you're talking about 1,000 pounds versus about half

           20  that much?

           21      A.    I've never not noticed much in terms of

           22  draft.

           23      Q.    But do you agree with Mr. Williams' testimony

           24  that added weight can change the draft of a boat?

           25      A.    Oh, yeah.
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            1      Q.    Okay.  And how much deeper do you think your

            2  raft would have drafted if you take a comparison

            3  between the thousand pounds max that you've done and,

            4  say, 5,000 pounds?

            5      A.    If I were carrying 5,000 pounds, my raft

            6  probably would not be a good candidate for that.  It's

            7  a 14-footer.

            8      Q.    Why not?

            9      A.    It's not big enough.

           10      Q.    Not big enough because of the size of all

           11  that stuff that it would -- to get to 5,000 pounds, or

           12  not big enough because it would sink it?

           13      A.    Oh, I don't think it would sink it.  It would

           14  be too difficult to move.  I guess if you gave me some

           15  really dense metal or something that would lay on the

           16  frame or something, I might be able to get 5,000 pounds

           17  in there.  It's kind of out of the realm of what

           18  boaters would normally carry.  Yeah, if I had to carry

           19  5,000 pounds on the Upper Salt -- that's kind of what's

           20  in my head right now?  Is that what you're asking me,

           21  or are you asking me the Lower Salt?

           22      Q.    Well, we'll talk about both of them.  We've

           23  got lots of time, right?

           24      A.    It's your loss.

           25                 CHAIRMAN NOBLE:  Speak for yourself.
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            1                 THE WITNESS:  Yeah.  So in the Upper

            2  Salt in a raft, 5,000 pounds, I would probably split it

            3  up and take multiple boats, is how I would do that.  If

            4  it's normal type of gear, 5,000 pounds would be stacked

            5  too high in my boat, would make it unwieldy, difficult

            6  to use the oars, and probably too top-heavy.  If it

            7  were some sort of really dense metal, for some reason,

            8  that I had bothered to put in my boat -- you know, I

            9  just don't know how deep it would draft.  It would

           10  probably bring it down maybe a foot.  I don't know.

           11  That's just a guess.  Just a guess.

           12  BY MS. CONSOLI:

           13      Q.    So that was the Upper Salt.  Let's talk about

           14  the Lower Salt.

           15      A.    It would be the same thing, although in the

           16  Lower Salt, it's just -- it's not a challenging river

           17  in any way, so -- it's mostly deeper.  There are fewer

           18  obstacles to get around.

           19            The other issue with a lot of weight in a

           20  boat is it makes it harder to control.  So, yeah, you

           21  have more ability to be able to stop and change

           22  direction should you need to do that.  So I would

           23  choose a different kind of boat.

           24            So in my boat, 5,000 pounds is really not an

           25  option.
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            1      Q.    What kind of boat would you choose?

            2      A.    A flatboat.  Spread the weight out.

            3      Q.    Okay.  Would it have to be a fairly large

            4  flatboat?

            5      A.    Well, you and I might have a different

            6  definition of "large."  So we have historical accounts

            7  of somebody taking five tons down the Lower Salt in

            8  Segment 6 from Hayden's Ferry across the river down a

            9  bit.  We don't know the size of their boat.  I did some

           10  calculations as to the volume.  If they were taking

           11  wheat, I'm trying to make -- kind of get a guess of

           12  what that would look like.

           13      Q.    That's not easy to make that calculation

           14  between pounds and cubic feet?

           15      A.    I was thinking about --  Well, you can go

           16  online and get what's the density of a bushel of wheat.

           17  But I was figuring it was about 10 by 5 by 4, so

           18  something that was big enough to hold that and still

           19  have room to maneuver.

           20      Q.    Okay.  Are there --  I'm assuming the answer

           21  is yes, but I'm not allowed to do that, not allowed to

           22  assume, so I have to ask.

           23            Are there differences in the way that heavy

           24  weight would affect, say, a canoe versus a kayak?

           25      A.    Probably not in any ways that would matter to
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            1  you.

            2      Q.    Okay.  How about a canoe versus a flat-bottom

            3  boat?

            4      A.    Yes.

            5      Q.    How would it affect them differently?

            6      A.    It would depend on the geometry of a flatboat

            7  and the geometry of the canoe.  So canoes can have flat

            8  bottoms.  And if you had a flatboat, at some point you

            9  would start to wonder what's the difference between a

           10  canoe and a flatboat for some designs.  But basically,

           11  the broader your footprint of the boat, the more weight

           12  you can carry at the same draw.

           13      Q.    Okay.

           14      A.    So canoes tend to be narrower, so they might

           15  sink a little lower at the same weight than a flatboat,

           16  depending on its design.

           17      Q.    Would it make any difference in terms of the

           18  material that the boat is made out of?

           19      A.    Not really.

           20      Q.    So it's really the, as you say, geometry of

           21  the boat?

           22      A.    Yeah.  I mean, there's a minor difference.

           23  You know, a wood canoe might weigh 80 pounds.  A canvas

           24  canoe might weigh 40, depending on what the nature of

           25  its frame was.  But that amount of difference doesn't
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            1  make a big difference on the amount of draw it takes.

            2      Q.    But would the canvas versus the wooden

            3  canoe -- would the amount of weight make a difference

            4  to it in terms of the draw?

            5      A.    No.  It's just really about the footprint.

            6      Q.    Okay.  How about inflatable versus a hard

            7  shell?  Does that make a difference in terms of putting

            8  a lot of weight on top of the boat?

            9      A.    No.  Again, it's going to be its footprint.

           10      Q.    We're really focused on the footprint.

           11      A.    Yeah.

           12      Q.    Okay.  We have spent a lot of time talking

           13  about all your historical research and the newspaper

           14  articles.  I'm not going through every single one of

           15  them again.  But I want to make sure I understand, did

           16  you leave out any articles that you were provided with

           17  regard to historical boating on the Salt River other

           18  than the ones you said really were about flood

           19  conditions?

           20      A.    No, I did not leave out anything.

           21      Q.    Okay.  And you were so comprehensive, as I

           22  recall, in the articles -- you actually included an

           23  advertisement about somebody who said they were a boat

           24  builder?

           25      A.    We did include a boat builder -- I remember
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            1  an advertisement about somebody seeking trip

            2  participants.  I don't remember if there was an

            3  advertisement about a boat builder.  There was a news

            4  article about a boat builder.

            5      Q.    Okay.  Okay.  I did not see in all of that

            6  material an article or an advertisement or a reference

            7  to somebody who was making a regular business out of

            8  transporting goods, produce, wheat, materials, up and

            9  down the Salt River.  Did I miss that?

           10      A.    The closest thing to that would be the Day

           11  brothers, who were trapping, and included their travel

           12  down the Salt River in -- I believe it was five

           13  consecutive -- or, five years -- we don't know if they

           14  were consecutive -- with the intention of continuing on

           15  to do that.

           16      Q.    Do we know how many trips that was total?

           17      A.    We know that --  They say they took five and

           18  they intended to go again.

           19      Q.    Okay.

           20      A.    We don't know how many more times they did or

           21  didn't go.

           22      Q.    Okay.

           23      A.    But that's the closest to that.

           24      Q.    Thank you.

           25            So for this one, what I would like to do is
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            1  step into Doc Brown's Delorean and take a trip back in

            2  time and talk about a situation where you were not

            3  involved in this proceeding, you had not -- you hadn't

            4  even talked to the folks at the State Land Department,

            5  so you haven't done all this research.  You don't know

            6  all this information about the Salt, the history -- you

            7  don't know any of that.  All you know -- this is all

            8  you know is there was one successful boat trip, one

            9  boat, at one point in time, at one point in the Salt

           10  River, made it from point A to point B, as intended.

           11  Is that a sufficient amount of information to deem the

           12  entire Salt River navigable?

           13      A.    There's a lot of conditions in there.  I

           14  would just need to know a lot more.

           15      Q.    But you don't.

           16      A.    But I don't.

           17            So all I know is that there was a trip that

           18  was successful one time.  That's the only piece of

           19  information I have.

           20      Q.    On one segment of the river; we'll call it

           21  less than 5 percent of the river miles.

           22      A.    And in your hypothetical, I know nothing at

           23  all about the river.  I don't know its flow rates.  I

           24  don't know what it looks like.  It's hard to imagine

           25  that there's any practical reality to your
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            1  hypothetical, but I would say most -- I guess my answer

            2  to that is I would need to know more.

            3      Q.    Okay.  Now you know the flow rate.

            4      A.    Just the flow rate?  I still don't know what

            5  the river looks like?  I still would want to know more.

            6      Q.    Okay.  Thank you.

            7            I think I got this right.  Six segments of

            8  the Salt River is what we've been discussing this week.

            9      A.    Yes.

           10      Q.    Segments 2 through 6, in your opinion, are

           11  navigable?

           12      A.    Yes.

           13      Q.    And they're navigable today?

           14      A.    Well, 2 through 5 certainly are and a portion

           15  of 6, but most of 6 is dry today.

           16      Q.    And the current median flow rate for each

           17  segment is what today?  I don't mean today of this

           18  date.  I mean generally 2015, 2014, '15, this era.

           19      A.    So if you ask me the annual median flow rate

           20  for each segment, that would be shown on Slide 228 of

           21  my presentation.  So the medians that I'm using are in

           22  Segment 2, 266; Segments 3 and 4, 341; Segment 5, 992;

           23  and Segment 6, 1230.

           24      Q.    Thank you.

           25            All right.  Coming into the home stretch
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            1  here.  You're going to have lunch today.

            2            Portage, line, and sliding over rocks --

            3      A.    Okay.

            4      Q.    -- that's our topic.  Have you ever portaged

            5  on any segment of the Salt River?

            6      A.    Yes.

            7      Q.    Which portions?  And if you want to use the

            8  segments, that's fine.

            9      A.    In Segments 2, I have portaged.

           10      Q.    What was the weight in your boat at the time

           11  of the portage?

           12      A.    Maybe 50 pounds.

           13      Q.    Have you ever lined a boat on the Salt River?

           14      A.    No.

           15      Q.    Have you ever slid a boat over an obstruction

           16  in the Salt River?

           17      A.    That's how I portaged, was sliding the boat.

           18      Q.    Okay.  So we don't necessarily think of those

           19  as two different things?

           20      A.    To me, yeah.  For portaging, you're kind of

           21  out of the main channel, or you're maybe on dry land,

           22  but you're out of your boat and you're not lining it.

           23  You gave me portaging, lining, and sliding.  So I don't

           24  know what you meant by sliding, I guess.

           25      Q.    It's a term I wasn't familiar with until I
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            1  started this --

            2      A.    Yeah.

            3      Q.    -- set of events this week.  And I think --

            4      A.    So I got out of it.  I dragged it over a

            5  shallow part, got back in, and kept going.

            6      Q.    That was the one time on Segment 2 with the

            7  50 pounds?

            8      A.    I didn't say one time, but I did say it was

            9  in Segment 2, yeah.

           10      Q.    Okay.  Do you have a sense for --  Let's not

           11  bother to go there.

           12                 MS. CONSOLI:  That's it.  Thank you.

           13                 THE WITNESS:  You're welcome.

           14                 MS. CONSOLI:  Thank you.

           15                 CHAIRMAN NOBLE:  Thank you very much.

           16                 Well, we're early for lunch, but we're

           17  going to go ahead anyway.

           18                 MR. BREEDLOVE:  Thank you, man.

           19                 THE WITNESS:  Doughnuts and this today.

           20                 CHAIRMAN NOBLE:  Mr. Murphy, are you

           21  still awake?

           22                 MR. MURPHY:  I am.

           23                 CHAIRMAN NOBLE:  Good.  Let's take lunch

           24  until 1:30.

           25            (A recess was taken from 11:59 a.m. to
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            1  1:27 p.m.)

            2                 CHAIRMAN NOBLE:  We welcome you to the

            3  Friday afternoon session of the hearing on the Salt

            4  River.

            5                 Mr. Fuller, are you ready for the

            6  afternoon?

            7                 THE WITNESS:  Yes, sir.

            8                 CHAIRMAN NOBLE:  Mr. McGinnis, have you

            9  introduced yourself to the court reporter?

           10                 MR. McGINNIS:  Long time ago, yes.

           11                 CHAIRMAN NOBLE:  Then we're ready to

           12  proceed.

           13

           14                     CROSS-EXAMINATION

           15  BY MR. McGINNIS:

           16      Q.    Good afternoon, Mr. Fuller.  Here we are

           17  again.  To start with, I want to follow up on some

           18  things that the other lawyers asked you, so I'm going

           19  to skip around to start with.  I apologize for that.

           20            First thing I would like you to do is I'd

           21  like you to think about how Segment 6, let's say from

           22  Tempe Butte to the Gila confluence, compares with the

           23  segment of the Gila just downstream from the confluence

           24  in terms of factors that affect navigability.  Can you

           25  tell me what that comparison is?
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            1      A.    Are we specific with regard to a time frame?

            2      Q.    Ordinary and natural condition.

            3      A.    I think you asked me to think about it.  Did

            4  you have --  Was there a question there?

            5      Q.    Yeah, I would like you to tell me how those

            6  two compare from a navigability perspective under

            7  ordinary and natural conditions.  Thank you for

            8  thinking about it.  You did what I asked.  But now

            9  we've gotta talk.

           10      A.    I was waiting for you to ask something

           11  specific.

           12            Yeah.  So from Tempe Buttes down to the

           13  confluence and then on the Gila River immediately below

           14  the confluence.

           15      Q.    Whatever that segment was when we did the

           16  Gila that's below the Salt confluence to whatever the

           17  next segment is.

           18      A.    So you are asking me --  That was Segment 7

           19  of the Gila, as I recall it, which went from the Gila

           20  confluence down to about Dome.  So you're asking for

           21  that entire segment or just the portion that's up close

           22  to the Salt?

           23      Q.    Let's talk about the portion that's just up

           24  close to the Salt, if that makes it easier.

           25      A.    I would expect them to be very similar in
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            1  character, perhaps some more flow once the Gila joined

            2  up, so the flow rate would have gone up a bit,

            3  potentially making it a bit deeper.

            4      Q.    In terms of the geomorphology and the shape

            5  of the channel, you would assume it was similar?

            6      A.    Yeah.  I would.

            7      Q.    You were talking with Mr. Murphy this morning

            8  about your cross sections.  Do you recall that?  Kind

            9  of a long discussion.

           10      A.    Yes, I do.

           11      Q.    And I just want to make sure I understood.

           12  The cross sections you had in your report for Segment

           13  6, the one that you picked to put in your PowerPoint

           14  was the one that showed the most depth.  Is that right?

           15      A.    So of the ones that he compared it to at the

           16  flow rate we looked at, it did have higher depths,

           17  yeah.

           18      Q.    Ms. Consoli, when she was up this morning,

           19  asked you some questions, and I thought at the end

           20  there, she was asking you about median flows currently.

           21  Maybe I misunderstood her question.  But you referred

           22  her to Slide 228.  And 228 is the historical median

           23  flow, right, from the period of record, long-term?

           24      A.    Yes.

           25      Q.    If you wanted to look at the median flow,
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            1  say, for 2014, just for that year, how would you do it?

            2      A.    So not including any other year except for

            3  2014?

            4      Q.    Right.  I think she was just trying to get

            5  some feel for what the current flows were.

            6      A.    I didn't interpret the question that way.

            7      Q.    Maybe I --

            8      A.    To answer your question, for 2014, I would

            9  take the flow data for each of the -- for all the time

           10  periods available for 2014 and figure out what flow

           11  rates were above a particular rate 50 percent of the

           12  time and below it 50 percent of the time, and that

           13  would be your annual median for that year.

           14      Q.    Was 2014 a particularly wet year,

           15  particularly dry year, or sort of an average year?

           16      A.    I think it was a dry year.

           17      Q.    What was the most representative typical year

           18  in the last five, would you say?

           19      A.    I don't know.

           20      Q.    Whatever representative year, say, in the

           21  last 10 years, the median for the annual period, how

           22  would that compare to the long-term median that's on

           23  your Slide 228, say, for -- say, for the USGS gage at

           24  the bottom, the 1230?

           25      A.    That was not from a USGS gage.  That was from
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            1  a USGS study.

            2      Q.    Okay.  Compared to that 1230 number, the 1230

            3  cfs, would the data for the last 10 years be more or

            4  less than that?

            5      A.    I didn't do the analysis, so I don't know.

            6      Q.    So you don't know.

            7      A.    I know, in general, what I read in the news

            8  and what I hear discussed in the industry is we've had

            9  a -- we've been in drought conditions generally in the

           10  Southwest.  But as to the specifics of the Salt River,

           11  I haven't done that math.

           12      Q.    So if I asked you the same question about any

           13  other points, you would have the same answer?

           14      A.    You know what?  It's something I could do.

           15  Cut me a check, and I'll do the analysis.

           16      Q.    Okay.

           17            When I say "Okay," I mean I understand your

           18  answer.

           19      A.    I took it as a contract, but yeah.

           20      Q.    You talked some with Mr. -- I think

           21  Mr. Murphy and also some with Mr. Slade about the

           22  recent boat trip with the Edith on the Lower Salt,

           23  right?

           24      A.    Yes.

           25      Q.    And I think you said you had noticed that
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            1  boat riding low at some period, right?

            2      A.    Yeah.

            3      Q.    How much lower do you think the draft was

            4  than normal when you saw it riding low?

            5      A.    My impression at the time was 4 inches, and I

            6  think I heard Brad say he thought it was 3 to 4.

            7      Q.    So you thought there was about 500 pounds of

            8  extra water in there?

            9      A.    That was his estimate, yeah.

           10      Q.    So would the relationship between the extra

           11  weight and the extra draw be linear, so that if I

           12  had -- put another 500 pounds in, would it drop another

           13  4 inches?

           14      A.    Not necessarily.  But it might approximate

           15  that.

           16            Part of the issue there was how the weight

           17  was distributed too.  I think Brad said that the

           18  weight -- the additional leakage was in the one end of

           19  the boat, so it was kind of tilted rather than spread

           20  over the --  So it would depend on how you loaded the

           21  boat, I guess, would be a better way to answer the

           22  question you're asking.

           23      Q.    You've got your PowerPoint up there?

           24      A.    Yes.

           25      Q.    If you can, would you go to page 197 --
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            1  Slide 197?  You talked some on your direct about this

            2  particular picture of the ferry, right?

            3      A.    Yes.

            4      Q.    And the newspaper that it's in is actually

            5  February 19, 1912.

            6      A.    That's correct.

            7      Q.    But you don't know when the picture was

            8  taken?

            9      A.    I don't.

           10      Q.    February 1912, we know, was an unusually dry

           11  month, correct?

           12      A.    It was a below-average month, yes.

           13      Q.    As a matter of fact, in your report from

           14  1996 -- do you have that with you?  The State Land

           15  Department report?

           16      A.    I have it digitally, yes.  The Lower Salt?

           17      Q.    The Lower Salt, yes.  1996.  Page 4 in the

           18  introduction, very front.  Small Roman iv.  The third

           19  full paragraph down says, "During 1912"?

           20      A.    Yes.

           21      Q.    "During 1912, the year of Arizona statehood,

           22  below average streamflow supplied from the upper

           23  watershed, normal irrigation withdrawls, and filling of

           24  Roosevelt Reservoir combined to produce reaches of dry

           25  or limited flow in the Salt River in February 1912."
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            1      A.    Yes.

            2      Q.    Does it make sense to you that the ferry

            3  would be running at a time there were reaches of drier,

            4  limited flow in the river?

            5      A.    Well, a lot of people were dry.

            6                 COMMISSIONER ALLEN:  Mr. Chairman?

            7                 CHAIRMAN NOBLE:  Go right ahead anytime

            8  you want, Bill.

            9

           10             EXAMINATION BY COMMISSIONER ALLEN

           11                 COMMISSIONER ALLEN:  Is this above

           12  Roosevelt Dam, or is it below?

           13                 THE WITNESS:  I believe it to be below,

           14  based upon my interpretation of the picture.

           15

           16               CROSS-EXAMINATION (Continued)

           17  BY MR. McGINNIS:

           18      Q.    Is this different than the Hayden's Ferry, or

           19  do you know?

           20      A.    I took this to be -- just from looking at the

           21  background, I took this to be somewhere in Segment 6.

           22      Q.    Which could have been the Hayden's Ferry?

           23      A.    Could have been.  The pictures I've seen of

           24  Hayden's Ferry previously, the boat looks a little

           25  different than that.
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            1      Q.    In your direct, you talked -- you're talking

            2  about beavers, and I know we have talked about beavers

            3  several times over the years.  You're talking about

            4  beavers, and you said, "Professors say it's highly

            5  unlikely that beavers would build dams across the Salt"

            6  or something along that lines.

            7      A.    Yes.

            8      Q.    Do you recall that?

            9            What professors did you talk to about that?

           10      A.    There was a professor -- I think it was Utah

           11  State, somewhere in Utah.

           12      Q.    Do you know his name, her name?

           13      A.    I could look it up.  It was a he.  But -- and

           14  I believe I also said in my conversations with Game &

           15  Fish Department.  That was Dave Weedman, who's

           16  testified here before.

           17      Q.    The professor at Utah, was that a

           18  conversation you had with that person at a conference,

           19  or did you call them, or how did that happen?

           20      A.    It was conversations -- actually, I think it

           21  was staff that had conversation with him and reported

           22  back to me.

           23      Q.    Somebody that works for you?

           24      A.    Yeah.  That's my recollection.

           25      Q.    You're aware, aren't you, that in 1865, the
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            1  Arizona Territorial Legislature determined that the

            2  Colorado is the only navigable stream in the territory?

            3      A.    I'm aware of that document that we've seen

            4  before, yeah.

            5      Q.    And you'd agree with me, wouldn't you, that

            6  in 1865, the Salt was in its ordinary and natural

            7  condition?

            8      A.    Yes.

            9      Q.    In coming to your conclusion that the Salt

           10  River in Segment 2 through 6 was navigable, did you

           11  consider this 1865 declaration by the legislature?

           12      A.    Yes.

           13      Q.    And what weight did you give it?

           14      A.    Well, certainly, it's a document, and it was

           15  the opinion that was expressed.  So, of course, I

           16  measure it against what I perceive to be the facts.  So

           17  what weight did I give to it?  As it turns out,

           18  minimal.  I didn't find it to be consistent with the

           19  rest of the record that I've looked at.

           20      Q.    So the folks in the legislature, who were in

           21  the state at the time the Salt was in its ordinary and

           22  natural condition, specifically said the Colorado was

           23  the only navigable river in the territory, and you

           24  didn't put much weight on that?

           25      A.    That's correct.
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            1      Q.    You're also familiar with the federal land

            2  surveyors that came out here, right?

            3      A.    Yes.

            4      Q.    And you know they had specific instructions

            5  about what they were supposed to do, depending on

            6  whether the river was navigable?

            7      A.    Yes.

            8      Q.    And you know Mr. Ingalls and some other folks

            9  maybe were here in the Salt River Valley doing surveys

           10  in the late 1860s?

           11      A.    Yes.

           12      Q.    Mr. Ingalls was here, I think, in 1868,

           13  right, in Phoenix?

           14      A.    Yes.

           15      Q.    And he did surveys, right?

           16      A.    He did.

           17      Q.    He didn't meander any portion of the Salt?

           18      A.    Looking at that, I don't recall whether he

           19  did or didn't.  I know there's been discussion on that

           20  topic.  But as I sit here today, I don't recall one way

           21  or the other.

           22      Q.    If he had instructions to meander navigable

           23  rivers, didn't meander the Salt, is that something you

           24  considered in coming to your conclusion that the Salt's

           25  not -- the Salt is navigable in Segments 2 through 6?
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            1      A.    Yes.

            2      Q.    And what weight did you give that point?

            3      A.    Again, I didn't find that -- I'm not

            4  convinced that -- whether he was -- he was supposed to

            5  follow the instructions, whether he did follow the

            6  instructions.  I think there's some other

            7  inconsistencies that I've heard discussed regarding

            8  minimal three chain widths you're supposed to meander,

            9  and some of those sections weren't meandered, even

           10  though the widths were greater than three chains.  So

           11  it's clear he wasn't always following instructions.

           12            And then I'm not sure that --  Well, I am

           13  sure the that other information I've read and computed

           14  and seen about the Salt River, in my understanding of

           15  what navigability means, are consistent with whatever

           16  was in his head at the time that caused him to do

           17  whatever it was.

           18            So yeah, I'm aware of the argument you guys

           19  have made over and over again about the GLO surveyors.

           20  So I didn't find it compelling.  From what I've been

           21  told, other courts have occasionally found the

           22  information, I think, probative but not determinative.

           23      Q.    And you would agree with me that, in 1868,

           24  the Salt was maybe not in its ordinary and natural

           25  condition but probably pretty darn close?
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            1      A.    It probably was, yes.

            2      Q.    Ms. Consoli asked you this morning some

            3  questions.  She talked about Dr. Brown's Delorean.  Do

            4  you remember that?

            5      A.    Yes.

            6      Q.    And I was thinking about this case yesterday,

            7  I guess, as I was reading the paper.  And there was a

            8  lot of discussion about Back to the Future movies in

            9  the newspaper yesterday.  Do you remember those movies?

           10      A.    I do.

           11      Q.    And the reason there was discussion yesterday

           12  is because, I guess, day before yesterday was the day

           13  that they went forward to in one of the movies,

           14  October 21st, 2015.

           15            But if you and I could get in a Delorean, go

           16  back to the 1865, 1860, to try to figure out whether

           17  the Salt was navigable, wouldn't one of the first

           18  things we might do would be to go talk to the people in

           19  government to see what they thought about it, the

           20  sovereign and whoever was there?

           21      A.    The first thing I would do is go out to the

           22  river.  I guess, maybe you have greater confidence in

           23  government than I do.  But I'd go out to the river with

           24  a boat.

           25      Q.    Would it be unreasonable to go talk to
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            1  whoever was -- the government in control of that

            2  section of the river at the time?

            3      A.    No.

            4      Q.    And yet you didn't pay any attention -- you

            5  didn't put much weight -- excuse me.  You didn't put

            6  much weight on the 1865 declaration by the Arizona

            7  Legislature?

            8      A.    I didn't find it to be consistent with the

            9  facts as I know them.

           10      Q.    Would it make sense if we were in our

           11  Delorean and back in the 1860s to send somebody from

           12  the government out to the field with particular

           13  instructions about what to -- how to deal with

           14  navigable rivers?  Would that be a reasonable thing to

           15  do?

           16      A.    I'm sorry.  Repeat your question.

           17      Q.    We're back in the 1860s.  Would it be a

           18  reasonable thing to do for us to send somebody from the

           19  government out into the field onto the river with

           20  instructions about how to deal with navigable rivers?

           21  Would that be a reasonable approach?

           22      A.    Yeah, if they had the -- using the same

           23  definition of "navigable" that we are today, then that

           24  certainly would be a good thing to send people out in

           25  the field and look at the river.
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            1      Q.    And Mr. Ingalls essentially did that in 1868,

            2  right?

            3      A.    He went out in the field and looked at the

            4  river, for sure.

            5      Q.    Mr. Fuller, I've handed you a document.  That

            6  is -- was Evidence Item Number 6.  Evidence Item

            7  Number 6 in the Lower Salt proceedings, entitled

            8  "Wormser, et al., versus Salt River Valley Canal Co."

            9  Do you see that?

           10      A.    Yes.

           11      Q.    What I've given you is an excerpt.  I have a

           12  whole box here that has the full document, so for any

           13  of the documents I show you, if you need to get a full

           14  copy to answer, let me know.  But I think my questions

           15  will be specific enough so you can just answer from the

           16  excerpts, but those are certainly available.

           17            Do you recognize this as the -- what's called

           18  the Kibbey Decree?

           19      A.    I'm familiar with the words "Kibbey Decree."

           20  I don't know that I've looked at it in this format

           21  before, but . . .

           22      Q.    On the front, it says "DECISION, Joseph H.

           23  Kibbey, Judge, March 31, 1892."  Do you see that?

           24      A.    I do.

           25      Q.    I would like you to turn over to page 5, the
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            1  last paragraph there.  See where it says, "On the 7th

            2  day of February, 1887"?

            3      A.    Yes.

            4      Q.    Okay.  I'm going to paraphrase here because

            5  it's a long paragraph, but it says on February 7, 1887,

            6  Salt River Valley canal company, Maricopa canal

            7  company, M. Wormser, C.T. Hayden, and 49 others

            8  alleging themselves to be the owners of the Tempe

            9  Irrigating canal, and Henry C. Rogers and 45 others

           10  alleging themselves to be owners of the Utah canal,

           11  some other canal companies, "filed their complaint in

           12  this court against the Arizona canal company, alleging

           13  that the Salt River is a natural unnavigable stream

           14  rising in the mountains in the eastern part of the

           15  territory and running thence in a westerly direction to

           16  its junction with the Gila river in Maricopa county."

           17            Do you see that?

           18      A.    I do.

           19      Q.    Are you familiar with this document, in

           20  general?

           21      A.    In general.

           22      Q.    Did you consider the statements in this

           23  document in coming to your conclusion that Segments 2

           24  through 6 were navigable?

           25      A.    I'm trying to remember whether I actually
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            1  cited this document in my report or something analogous

            2  to it anyways.  Let me just double-check here

            3  something.

            4            Well, the document from 1892 is cited in the

            5  bibliography from the Lower Salt report, so, I guess I

            6  did consider it, yes.

            7      Q.    Here it refers to these folks alleging that

            8  the Salt River is a natural, unnavigable stream.  Do

            9  you see that?

           10      A.    I do.

           11      Q.    One of the people mentioned here is C.T.

           12  Hayden.  Do you see that?

           13      A.    I do.

           14      Q.    C.T. Hayden would be the initials for Charles

           15  Turnbull Hayden maybe?

           16      A.    Yeah.

           17      Q.    That would be his initials?

           18            That's the same Hayden who ran Hayden's

           19  Ferry?

           20      A.    Yes.

           21      Q.    Same Hayden who tried to do the log float in

           22  1873?

           23      A.    I believe so, yes.

           24      Q.    And he's here cited in this court document as

           25  alleging that the Salt River is a natural, unnavigable
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            1  stream?

            2      A.    Yes.

            3      Q.    And you considered this in your determination

            4  that Segments 2 through 6 were navigable?

            5      A.    Yes.

            6      Q.    What weight did you give this document?

            7      A.    Well, certainly, it was somebody who had

            8  made -- used the words "navigable," "nonnavigable,"

            9  "unnavigable," whatever.  So we looked at it, and my

           10  determination was I'm not sure that they were using the

           11  same definition that I'm required to use, or whether

           12  they considered it at all, or whether in its ordinary

           13  and natural condition, or what.  So it was a piece of

           14  information.  Again, we looked at the totality of all

           15  the information, the totality of what -- I presented

           16  over the earlier parts of this week and came to a

           17  different conclusion than those folks.

           18      Q.    Did you recall recognizing that one of the

           19  folks listed in here was C.T. Hayden?

           20      A.    It certainly doesn't surprise me.  But I

           21  don't recall it specifically here 20 years later, no.

           22      Q.    Are you familiar with the Maricopa County

           23  Board of Supervisors' approval in 1909 of petitions to

           24  build a bridge across the Salt River, a nonnavigable

           25  stream?  Does that sound familiar to you?
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            1      A.    In the sense that I think you've brought it

            2  up before.

            3      Q.    I don't think I've brought it up before, but

            4  I could be wrong.

            5            Mr. Fuller, I've handed you what has been

            6  submitted as Evidence Item Number 29 in the Lower Salt

            7  case.  Probably it was submitted about 2003.  It is a

            8  transmittal letter and the report by Dr. Doug Kupel and

            9  Ellen Endebrock, E-n-d-e-b-r-o-c-k, entitled

           10  "Historical and Scientific Evidence Concerning

           11  Navigability of the Lower Salt River."  Do you see

           12  that?

           13      A.    I do.

           14      Q.    Do you recall seeing this report before?

           15      A.    I do.

           16      Q.    Okay.  On page 5 of that report, which is in

           17  the excerpt I gave you, it discusses this 1909 bridge

           18  issue.  Do you see that?

           19      A.    Down at the bottom there?

           20      Q.    Yeah.

           21      A.    Yeah.  I do see that.

           22      Q.    As a matter of fact, this same discussion is

           23  in a 1996 report that's Lower Salt's Evidence Item 17

           24  that was authored by Dr. Kupel and a gentleman named

           25  Thomas Buschatzke, B-u-s-c-h-a-t-z-k-e.  Are you
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            1  familiar with Mr. Buschatzke?

            2      A.    Is he sitting back there?  Was he?

            3                 CHAIRMAN NOBLE:  No, he's not.

            4                 THE WITNESS:  I thought I saw him

            5  earlier this week.  But he's a historian for the city,

            6  as I recall.

            7  BY MR. McGINNIS:

            8      Q.    That's Dr. Kupel.

            9      A.    Oh.

           10      Q.    Mr. Buschatzke is the current director of the

           11  Department of Water Resources.  Do you know him?

           12      A.    Apparently not.

           13      Q.    In the bottom paragraph here on page 5,

           14  you'll see if I'm reading this right, "On March 18,

           15  1909, the Territorial Legislature adopted, and the

           16  Governor signed, a bill entitled 'An Act Relating to

           17  the Construction of Bridges Across Non-Navigable

           18  Streams Within the Territory of Arizona.'"

           19            Did I read that right?

           20      A.    It sounds like you did.

           21      Q.    And then he goes on to say that pursuant to

           22  that bill, some citizens filed a petition, including

           23  one to build a bridge ". . . 'across the Salt River, a

           24  nonnavigable stream' at the foot of Center Street

           25  (later Central Avenue) in Phoenix."  I'm reading in the
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            1  second line of the second -- the first paragraph on

            2  page 6.

            3      A.    Yeah.  I see that.

            4      Q.    And there was also a petition to file -- to

            5  build another bridge "across the Salt River, a

            6  nonnavigable stream, at Tempe."  Do you see that in the

            7  next line?

            8      A.    I do.

            9      Q.    And then in 1909, on April 20th, the County

           10  Board of Supervisors approved the petition, which was

           11  these petitions, to build the bridges across these --

           12  the nonnavigable stream.  Do you see that?

           13      A.    I do.

           14      Q.    Okay.  As a matter of fact, if you go on down

           15  in Dr. Kupel's report on page 6, he talks about a

           16  little -- some controversy that arose after the vote,

           17  and it says, "Subsequent to the election, the County

           18  Board of Supervisors asked G.P. Bullard, the county

           19  attorney, to examine several issues with regard to the

           20  bridge vote . . . ."  [Quoted as read.]

           21            Do you see that?

           22      A.    Yes.

           23      Q.    Mr. Kupel -- Dr. Kupel goes on to say that

           24  the question of navigability was an issue in Attorney

           25  Bullard's analysis.  Do you see that?  Next paragraph.
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            1      A.    Yeah, I see that sentence.

            2      Q.    Apparently, "County Attorney Bullard," in

            3  1909, "specifically examined the navigability of the

            4  Salt River in his opinion, since the question of its

            5  navigability had an effect on his ruling.  Bullard

            6  noted:  'The proposed bridge is to be constructed over

            7  a large water-course, to wit, a large non-navigable

            8  stream.'"

            9            Do you see that?  Bottom of page 6, top of

           10  page 7?

           11      A.    Yeah, I see that.

           12      Q.    Did you consider the events relating to the

           13  1909 bridge bill, the petition, and Mr. Bullard's legal

           14  opinion in coming to your conclusion that Segments 2

           15  through 6 were navigable?

           16      A.    Yes, I did.

           17      Q.    And what weight did you give that in your

           18  analysis?

           19      A.    You know, I would say I gave it minimal

           20  weight.  Maybe it's not an accurate way to portray

           21  that.  I gave it the --  I read it, I understood it,

           22  and, again, I didn't find it to be consistent with the

           23  definition of navigability that, I believe, the Daniel

           24  Ball test puts on us.

           25      Q.    And what did you do to determine whether it
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            1  was consistent with the Daniel Ball test?

            2      A.    All the things that I've been talking about

            3  for the last couple of days.

            4      Q.    So you didn't do anything to look into, see

            5  what test those folks had applied, either the County

            6  Board of Supervisors, all the petitioners, or the

            7  county attorney?

            8      A.    I was unable to find what particular things

            9  that they did.  I'm not sure it was a particularized

           10  assessment at all, so . . .

           11      Q.    I'm thinking now I should have made

           12  Mr. Heilman stay here instead of going out of town, so

           13  he could be Vanna White for me.

           14                 CHAIRMAN NOBLE:  That's it?  That's

           15  okay.

           16                 MR. McGINNIS:  I'm assuming your comment

           17  is the fact that the entire document that I'm pulling

           18  this from is about --

           19                 CHAIRMAN NOBLE:  My comment is because

           20  they have copies.

           21                 MR. BREEDLOVE:  He has multiple copies.

           22  He has -- Jim has multiple copies in his hand.

           23                 MR. McGINNIS:  I thought I put five up

           24  there.

           25                 COMMISSIONER HORTON:  Sorry.
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            1                 CHAIRMAN NOBLE:  Does anybody else have

            2  more copies?

            3                 MR. McGINNIS:  Nope, that's it.

            4                 CHAIRMAN NOBLE:  Just as long --  If

            5  Hood gives me his, I'll be fine.

            6                 MR. HOOD:  Here you go.

            7                 CHAIRMAN NOBLE:  No, we're fine, Sean.

            8                 MR. McGINNIS:  Are we good now?

            9  Mr. Chairman, are we good now to go?  Can we proceed?

           10                 CHAIRMAN NOBLE:  As far as I know,

           11  you've always been good.

           12                 MR. McGINNIS:  Thank you.

           13  BY MR. McGINNIS:

           14      Q.    Mr. Fuller, what I've handed you is a

           15  document that is Evidence Item Number 6 in the Lower

           16  Salt proceedings.  It's a court document, case entitled

           17  "Patrick T. Hurley versus Charles F. Abbott," Case

           18  Number 4564, in the Third Judicial District, Territory

           19  of Arizona.

           20            Have you seen some version of this document

           21  before?

           22      A.    Yes, sir.

           23      Q.    This is what we've referred to as the Kent

           24  Decree, right?

           25      A.    It is.
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            1      Q.    And you actually referred to that, I think,

            2  some in your direct, some of the flow measurements or

            3  something in this document.  Do you recall that?

            4      A.    I don't remember talking about the Kent

            5  Decree in my direct.  But I do remember the Kent

            6  Decree, and I know that we referred to it in our Lower

            7  Salt report, perhaps the Upper Salt as well.

            8      Q.    Do you recall the passage in this document

            9  that refers to the navigability of the Salt River?

           10      A.    Yeah, I think it says something like the Salt

           11  River, a nonnavigable stream, blah, blah, blah.

           12      Q.    In the first paragraph on page 3, must be six

           13  or seven lines down, it says, "Entering the valley from

           14  northeast is the Salt river, a non-navigable stream."

           15      A.    Yeah.

           16      Q.    Do you see that?

           17      A.    Yeah.

           18      Q.    Did you consider Judge Kent's statement in

           19  this 1910 decree in coming to your conclusion that

           20  Segments 2 through 6 of the Salt are navigable?

           21      A.    Sure did.

           22      Q.    And what weight did you give that?

           23      A.    I gave it weight like I gave all of the

           24  information.  I considered its reasonableness, what

           25  their perspective was at the time, whether it was a
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            1  particularized assessment, and whether it was

            2  consistent with the other facts as I knew it in the

            3  Daniel Ball test for navigability.

            4      Q.    Have you ever seen a court document that says

            5  the Salt River is a navigable stream?

            6      A.    I guess that depends on what you mean as a

            7  court document.

            8      Q.    Something issued from the Court.  Not --

            9  Obviously, if you go back and look at the pleadings in

           10  this case, where we're all arguing against each other,

           11  discount those because that's somebody's position.  But

           12  a document issued by the Court that says the Salt River

           13  is a navigable stream?

           14      A.    As I sit here today, I can't think of one.

           15      Q.    Are you familiar with an analysis that was

           16  done by the U.S. Bureau of Land Management in 1963

           17  regarding the navigability of the Salt River?

           18      A.    Yes.

           19                 MR. McGINNIS:  I've really upgraded on

           20  my Vanna.

           21                 MR. SLADE:  I'll tell Jeff that.

           22                 MR. McGINNIS:  I'm sure he'll agree.

           23                 COMMISSIONER ALLEN:  There's no question

           24  about that.

           25
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            1  BY MR. McGINNIS:

            2      Q.    I'm sorry.  Did you say you were familiar or

            3  were not familiar with the BLM analysis?

            4      A.    As you can see on the page that's up on the

            5  screen here, from the Lower Salt, you can see that is

            6  cited there in the middle of the page, second bullet.

            7  So yes.

            8      Q.    You're making a big assumption when you're

            9  assuming I can see that, but I'm going to trust you.

           10  Okay?

           11      A.    It's a limited amount of trust, I'm sure.

           12  But yeah.

           13      Q.    I figure there are enough other witnesses

           14  here and somebody's going to tell me.

           15      A.    Yes.

           16      Q.    What you've cited in your report, is that

           17  this same document?

           18      A.    1964, BLM, yeah, I'm guessing it is.

           19      Q.    This document is Lower Salt's Evidence

           20  Item 12, part 2.  And it's Tab 1.  Evidence Item

           21  Number 12 was a huge stack of documents submitted by

           22  Jim Callahan.  I think there are about 200 documents in

           23  there.  Do you remember that?

           24      A.    Jim Callahan, the city attorney?

           25      Q.    Yes, sir.
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            1      A.    Yeah.  I think I got mine from Jim Brazelton,

            2  but yeah.

            3      Q.    I think maybe Callahan resubmitted what

            4  Brazelton had previously submitted, but the part that's

            5  in there now is from Mr. Callahan.

            6            And this is a Bureau of Land Management

            7  memorandum from the director to SD, Arizona.  I'm

            8  assuming that's the state director or some state

            9  person.  Do you think that's a reasonable assumption?

           10      A.    Sure.

           11      Q.    The subject is "Consideration and opinion on

           12  reestablishment of a portion of the boundary, Salt

           13  River Indian Reservation, Township 1 North, Range 5

           14  East."  Did I read that right?

           15      A.    Yeah.

           16      Q.    And if you look at the last page, it's dated

           17  May 6, 1964, correct?

           18      A.    Correct.

           19      Q.    And on the second page of this document, the

           20  Director of the Bureau of Land Management, second page,

           21  first full paragraph.  Do you see that?

           22            You're trusting me too much if you're not

           23  looking at the document while I'm reading.  Second

           24  page.  Page 2, first full paragraph.  It says,

           25  "Township 1 North, Range 5 East, was originally
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            1  surveyed in 1868 by W.F. Ingalls, Deputy Surveyor, as

            2  shown upon the official plat approved October 22,

            3  1868."  You would agree with that, right?

            4      A.    I agree that's what it says, yes.

            5      Q.    Well, you also agree that Ingalls actually

            6  did the survey in 1868, from what you know?

            7      A.    It's the Ingalls survey, correct.

            8      Q.    "The field notes and plat depict the presence

            9  of Salt River in the northwesterly portion of the

           10  township, flowing in a general" -- I think that's

           11  probably "west southwest."  Does that seem reasonable?

           12      A.    Yeah.

           13      Q.    -- "west southwest direction, through two

           14  distinct and separate channels for almost the entire

           15  distance."

           16            Would you agree that that's what the plat and

           17  field notes depict from Mr. Ingalls' survey?

           18      A.    Yes.

           19      Q.    "The channels are labeled separately" --

           20  excuse me.  "The channels are labeled respectively,

           21  'North Channel of the Salt River' and 'South Channel of

           22  the Salt River.'"  [Quoted as read.]

           23            Would you agree that's what the channels are

           24  labeled on that plat?

           25      A.    I'm not looking at the plat, but my
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            1  recollection of having looked at it is yes, he had a

            2  north channel and a south channel.  We talked about

            3  that previously this week.

            4      Q.    "The intervening island area is half to

            5  three-quarters mile in width.  Upon the plat this

            6  island carries the notation, 'Land sandy subject to

            7  overflow, Soil 3rd rate.'"

            8            You probably don't recall that notation.

            9  Does that seem consistent with what's in the map?

           10      A.    Yeah.  I do.

           11      Q.    He says -- then goes on to say, "The original

           12  survey did not meander or segregate the river channels

           13  or island area and their representation upon the plat

           14  is by sketching, coordinated with the recorded section

           15  line crossings."

           16            Did I read that right?

           17      A.    Yes.

           18      Q.    The next sentence -- next paragraph, the BLM

           19  director says, "At the time of the original survey, and

           20  on the date of Arizona's admission into the Union, Salt

           21  River would have to be considered a nonnavigable

           22  stream."

           23            Did I read that correctly?

           24      A.    You did.

           25      Q.    I'm assuming you disagree with that?
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            1      A.    I do.

            2      Q.    And did you consider that opinion in coming

            3  to your conclusion that Segments 2 through 6 of the

            4  Salt are navigable?

            5      A.    I did.  As you can see, it's cited in our

            6  report.  So yes, we did consider it.

            7      Q.    And what weight did that carry in your

            8  analysis?

            9      A.    Again, it's similar.  That's not a really

           10  different question, since it seems like they based

           11  their decision entirely on the GLO survey data, so it's

           12  really not a different question from the one you asked

           13  me previously about Ingalls and other surveyors.

           14            I guess, I'd also point out that, in other

           15  navigability cases elsewhere, the federal government

           16  isn't exactly friendly to the concept of navigability

           17  in giving its property to the state, so . . .

           18      Q.    So the answer to my question is "Not much at

           19  all"?

           20      A.    I did consider it.  I considered it like

           21  everything else and weighed it in conjunction with all

           22  the other information, and would have loved to have

           23  been able to look through their boxes of "Here's all

           24  the information that we used to come to this decision."

           25  Didn't have that.
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            1      Q.    Try to get those?

            2      A.    We have made Freedom of Information requests

            3  from --  Actually, it's the Bureau of Reclamation.  So

            4  I know I've been down to the BLM, made searches down

            5  there.  Certainly have not come up with anything.

            6                 MR. BREEDLOVE:  Hey, Mark, I was taking

            7  a note when you said where that quote was.  Could you

            8  just repeat where that last quote was?

            9                 MR. McGINNIS:  It was page 2 --  This is

           10  Evidence Item 012, part 2, Tab 6.  And it's in the

           11  letter, page 2, second full paragraph, first sentence.

           12                 MR. BREEDLOVE:  Thank you.

           13  BY MR. McGINNIS:

           14      Q.    Mr. Fuller, what I handed you now --

           15                 COMMISSIONER ALLEN:  Mark, may I

           16  interrupt?

           17                 MR. McGINNIS:  Yes, sir.

           18

           19            EXAMINATION BY COMMISSIONER ALLEN

           20                 COMMISSIONER ALLEN:  If you read the

           21  third paragraph of page 2, the BLM states that "At

           22  about the turn of the century and subsequently,

           23  retention dams have been constructed on the upper

           24  reaches of the Salt River and its major tributary, the

           25  Verde River, for irrigation and power purposes.
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            1  Consequently, the river has ceased flowing except for

            2  flash flooding or the release of excess irrigated

            3  waters."  [Quoted as read.]  So it's not in its normal

            4  and ordinary condition at that point.

            5                 MR. McGINNIS:  I'm not sure I would want

            6  to --  Can I ask the witness a question to answer what

            7  your question is?

            8                 COMMISSIONER ALLEN:  Absolutely.  Please

            9  do.

           10                 CHAIRMAN NOBLE:  Do you have a question,

           11  Bill?

           12                 COMMISSIONER ALLEN:  Yeah.  If what

           13  they're saying here is true, is it not true that it was

           14  not in its normal and natural condition?

           15                 CHAIRMAN NOBLE:  Do you have a question

           16  of the witness?

           17                 MR. McGINNIS:  I know what the answer

           18  is.  I'm just a little bit reluctant to testify.

           19  That's my --

           20                 COMMISSIONER ALLEN:  No.  I can ask it

           21  of Jon.  I wasn't being specific with regard to your

           22  response.

           23                 MR. McGINNIS:  Let me ask him a

           24  follow-up question.  Maybe that will answer your

           25  question.
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            1               CROSS-EXAMINATION (Continued)

            2  BY MR. McGINNIS:

            3      Q.    You would agree, wouldn't you, Jon, that

            4  based upon what Commissioner Allen just read at the end

            5  of that paragraph, that after the diversions, it wasn't

            6  its ordinary and natural condition?

            7      A.    Yes, I would agree with that.

            8      Q.    You would also agree with me, though,

            9  wouldn't you, that the first sentence of that

           10  paragraph, it says at the time of the original survey,

           11  and on the date of the admission into the Union, Salt

           12  River would have to be considered a nonnavigable

           13  stream?

           14      A.    I would agree with you that that's what it

           15  says, yes.

           16      Q.    And the time of the initial survey was 1868.

           17      A.    That's correct.

           18      Q.    That was before any of the things that

           19  happened -- that are discussed later in the paragraph

           20  happened, right?

           21      A.    For that reach, I believe that's correct.

           22                 MR. McGINNIS:  Does that clear it up,

           23  Commissioner Allen?

           24                 COMMISSIONER ALLEN:  Sure.

           25
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            1  BY MR. McGINNIS:

            2      Q.    Mr. Fuller, I think what we've handed you now

            3  is Lower Salt Evidence Item Number 2, Salt River Pima

            4  Indian Community versus Arizona Sand & Rock Company.

            5  Do you see that?

            6      A.    Yes, I do.

            7      Q.    Is that the document we gave you?

            8      A.    Yes.

            9      Q.    It's in the United States District Court,

           10  District of Arizona.  Do you see that?

           11      A.    Yes, I do.

           12      Q.    Has a stamp up in the right-hand corner.

           13  Looks like it's filed March 12th, 1976, as best I can

           14  tell.  Does that make sense to you?

           15      A.    Yes.

           16      Q.    Are you familiar with this litigation?

           17      A.    I am.

           18      Q.    Would you tell me what your understanding is

           19  of what was going on there?

           20      A.    I believe it was a dispute over the boundary

           21  of the Salt River Indian reservation.

           22      Q.    Would navigability in your -- is it your

           23  understanding that navigability could affect that --

           24  outcome of that dispute?

           25      A.    That's where my understanding starts to get a
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            1  little vague.

            2      Q.    I don't want to push you beyond --

            3      A.    The answer is yes, I believe the issue was

            4  raised and parties stipulated.  I believe that was what

            5  I recollect.

            6      Q.    Let's turn over to page 11 of the excerpt

            7  that I gave you.  Do you see paragraph 30 there?  Says,

            8  "The Salt River is not now and never has been a

            9  navigable river."

           10            Do you see that?

           11      A.    Yes.

           12      Q.    Then the next page I gave you is page 25.

           13  That's signed by W.D. Murray, senior district court

           14  judge.  Is that right?

           15      A.    Yes.

           16      Q.    In this --  My understanding of this

           17  document, Jon, just so we're clear, it's a consolidated

           18  pretrial order that basically sets forth the

           19  stipulations of the parties.  Is that your

           20  understanding of what this would be?

           21      A.    They stipulated they weren't going to argue

           22  that point, yeah.

           23      Q.    And the parties to this case included the

           24  Salt River Pima Indian Community, right?

           25      A.    Yes.
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            1      Q.    Included Arizona Sand & Rock Company?

            2      A.    Yeah.

            3      Q.    Included another -- Johnson & Stewart

            4  Materials, which is another sand and rock company,

            5  right?

            6      A.    Yes.

            7      Q.    City of Mesa?

            8      A.    Right.

            9      Q.    Included the Secretary of the Interior?

           10      A.    Yes.

           11      Q.    Included Salt River Valley Water Users'

           12  Association, one of my clients?

           13      A.    Yes.

           14      Q.    Included the State of Arizona Department of

           15  Transportation?  Do you see that on the next page?

           16      A.    I do.

           17      Q.    I'm sorry.  I missed your answer.

           18      A.    I said I do, yes.

           19      Q.    Did you consider this order in coming to your

           20  conclusion that Segments 2 through 6 of the Salt were

           21  navigable?

           22      A.    Yes.

           23      Q.    What weight did you give this?

           24      A.    In the same way that we discussed previously.

           25      Q.    So we've gone through, I think, six different
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            1  judicial and government documents.

            2

            3             EXAMINATION BY COMMISSIONER ALLEN

            4                 COMMISSIONER ALLEN:  Mark, could you

            5  clarify -- could Jon clarify for me, wasn't the north

            6  boundary of the Salt River meandered when the original

            7  survey was conducted along through this area where the

            8  reservation existed?

            9                 THE WITNESS:  I don't recall

           10  specifically.  My recollection was that the boundary

           11  went to the middle of a particular channel.

           12                 COMMISSIONER ALLEN:  Well, normally it

           13  should have, but in this particular case, I don't think

           14  that's the case.

           15                 THE WITNESS:  Yeah.  My understanding,

           16  Commissioner Allen, of this and the other documents

           17  is -- kind of fall into that category.  It wasn't clear

           18  that a particularized assessment was made of

           19  navigability, that parties agreed or made a decision.

           20  And it kind of falls into that category the Court dealt

           21  with when it dealt with the presumptions of

           22  non-navigability.  It directed that it was more

           23  appropriate to go collect information specifically

           24  relating to navigability, the current definition and

           25  federal test, and to reconsider that, that these were
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            1  not diagnostic or definitive -- but maybe not

            2  definitive.

            3

            4               CROSS-EXAMINATION (Continued)

            5  BY MR. McGINNIS:

            6      Q.    And it is something you think you should

            7  consider, though, as part of the evidence?

            8      A.    Yes.

            9                 MR. McGINNIS:  Do you have more

           10  questions?

           11                 COMMISSIONER ALLEN:  There's no answer

           12  to my question at this point.

           13                 THE WITNESS:  I don't have that

           14  information in front of me.  That's something we could

           15  dig up, certainly.

           16                 MR. McGINNIS:  Sorry, I'm trying to

           17  remember where I was.

           18  BY MR. McGINNIS:

           19      Q.    I think I asked you earlier whether you had

           20  ever seen the official court documents -- court

           21  decisions saying the Salt was navigable.

           22            Let me ask you a different question.  That

           23  is, have you ever seen any official government reports

           24  saying that the Salt's a navigable stream, other than

           25  your own?
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            1      A.    I was just considering whether I considered

            2  it official.  Approved by an agency.

            3            Other than my own?  I can't think of any

            4  offhand, but there may be some that are out there.  I

            5  can't think of any.

            6      Q.    Do you know of any other person you would

            7  consider to be an expert, except for those people that

            8  are testifying in this proceeding, that has ever come

            9  to the conclusion or published an opinion that the Salt

           10  River is a navigable stream, excluding everybody who's

           11  going to testify here that the Commission is going to

           12  see anyway?

           13      A.    By "testify," you mean people that have

           14  written in letters and things like that?  People that

           15  are entered into evidence?

           16      Q.    Yeah.

           17      A.    I'm not aware of anybody that's made any kind

           18  of particular assessment of the Salt River anywhere

           19  outside of these proceedings, so . . .

           20      Q.    In terms of the documents that have been

           21  submitted by other folks who have some expertise, have

           22  you reviewed the things that have been submitted?

           23      A.    I've reviewed things that have been submitted

           24  for the past hearings.  I've briefly scanned some of

           25  the things that have come in for this one.
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            1      Q.    The good news is I'm not going to ask you

            2  about any of the new stuff.  I'm going to ask you about

            3  the old ones.  Like stuff from the '90s, have you

            4  looked at those?

            5      A.    In the '90s, yeah.

            6      Q.    As soon as you see this document, you're

            7  going to tell me I just misspoke because the first

            8  document I'm going to start with was something that was

            9  submitted recently, although it's a document from a

           10  while back.

           11            What we've given you is a document that's

           12  marked as Exhibit -- it's consolidated Exhibit 26, Tab

           13  E, so that exhibit.  And it is a recent submittal.  But

           14  it's a report from 1966.  Do you see that in the second

           15  page there -- actually, the first page of the report,

           16  October 24, 1966?

           17      A.    I do.

           18      Q.    Have you seen this document before?

           19      A.    I may have, yeah.

           20      Q.    And it's entitled "Morphology of the Salt

           21  River:  Stewart Mountain Dam to Phoenix, Arizona."

           22  It's written by a gentleman named Troy L. -- I think

           23  it's Pewe.  Do you know how to pronounce that?

           24      A.    I think Pewe is correct.  I knew Dr. Pewe

           25  before he passed away, knew him well.
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            1      Q.    You were familiar with him?

            2      A.    Yes.

            3      Q.    And you understood that he was a pretty

            4  well-known geology professor at Arizona State

            5  University?

            6      A.    Yes.

            7      Q.    And he was a registered geologist in the

            8  state of Arizona?

            9      A.    Yeah, he was actually one of the members of

           10  the original Commission.

           11      Q.    That's correct.

           12            And he's actually somebody that you relied

           13  upon when you did your master's thesis at the

           14  University of Arizona back in 1987, right?

           15      A.    I had conversations with him.  He was not on

           16  my committee.  He was at ASU.  I was at U of A.

           17      Q.    But you cited things from him, right?

           18      A.    Yeah.

           19      Q.    You cited personal communications with him?

           20  Do you recall doing that?

           21      A.    Yeah, I did have personal conversations with

           22  him.  I don't remember every citation in my thesis from

           23  all those years ago, but . . .

           24      Q.    I'll help you out.

           25      A.    But yes.  I do remember some conversations
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            1  with him in the course of doing my thesis research.

            2      Q.    And what I've handed you now is Exhibit C026,

            3  Tab A.  And I'm sorry to do this to you because I know

            4  if I saw portions of my master's thesis now, I wouldn't

            5  want to see it.

            6      A.    I take it out and read it all the time.

            7      Q.    Yours is much better than mine, so I'm sure

            8  it won't cause you the nightmares that mine does.

            9            It is your --  This is your master's thesis

           10  from 1987, right?

           11      A.    It's a piece of it, yeah.

           12      Q.    And if you turn over to page 69, cites Pewe,

           13  T.L., 1986, personal communication on 6-17-86.

           14      A.    Yes.

           15      Q.    So you talked to Dr. Pewe?

           16      A.    I did.

           17      Q.    In the context of your doing your thesis?

           18      A.    Yes.

           19      Q.    And you cited that conversation in your

           20  thesis?

           21      A.    Yes.

           22      Q.    And you also cited two articles from him.

           23      A.    I did.

           24      Q.    Moving back now to Exhibit C026(E), I'm on

           25  the first page past the title page, where it says
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            1  "Introduction."  Do you see that page?

            2      A.    I do.

            3      Q.    And if you look at the second paragraph

            4  there, second sentence, "The reach of the river

            5  reviewed in this report is from Stewart Mountain Dam to

            6  Phoenix -- a distance of 35 miles."

            7            Do you see that?

            8      A.    I do.

            9      Q.    Next sentence says, "A series of 5 dams,

           10  Roosevelt, Horse Mesa, Mormon Flat, Stewart Mountain,

           11  and Granite Reef, with a total reservoir capacity of

           12  374,755 acre feet, cause the river in this reach to be

           13  without water most of the time."

           14            Do you see that?

           15      A.    Yes.

           16      Q.    Next sentence says, "Prior to the

           17  construction of the dams the river was also classified

           18  as unnavigable."  [Quoted as read.]

           19            Do you see that?

           20      A.    I do.

           21      Q.    Did you give any consideration to Dr. Pewe's

           22  opinions when you came to your conclusion that Segments

           23  2 through 6 were navigable?

           24      A.    It's not clear to me, from reading this, that

           25  his opinion is that it's unnavigable.  He just says --
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            1  Well, prior to the dams, it was classed as unnavigable.

            2  It's not really clear what he's referring to at all.

            3  So yeah.

            4            But I don't remember looking at this document

            5  in that context.  And my discussions with him that

            6  you're asking about, personal communications, were

            7  certainly not about navigability when I was doing my

            8  master's research.

            9      Q.    Okay.  Turn to page 2, first paragraph there.

           10  Dr. Pewe writes, "In keeping with this characteristic

           11  of the desert stream, the flow of the Salt River

           12  through the Basin and Range regions, except in times of

           13  flood, was (even prior to dam construction) generally

           14  underground through the" --

           15            I always get this word wrong, my hydrologist

           16  clients always --

           17      A.    Quaternary.

           18      Q.    "Quaternary"?  Close enough?

           19  Q-u-a-t-e-r-n-a-r-y?

           20            -- "elastic" -- is that "elastic" or

           21  "clastic"?

           22      A.    "Clastic."

           23      Q.    -- "clastic deposits.  In the area of Tempe,

           24  however, bedrock lies close to the surface and the

           25  water may flow at the surface, but elsewhere be
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            1  subsurface."

            2            Do you see that?

            3      A.    Yes.

            4      Q.    You would agree -- would you agree with that

            5  statement?

            6      A.    I've not quantified the amount of underflow

            7  that occurs, but it would surprise me if that's

            8  correct, that there's more underflow than there was

            9  surface flow.

           10      Q.    But what Dr. Pewe is essentially saying here

           11  is in the area between Stewart Mountain and Tempe

           12  Butte, most of the river goes underground, even before

           13  the construction of the dams.  Isn't that what he's

           14  saying?

           15      A.    Again, I understand what he's saying.  And

           16  I've not done the quantifications of the amount of

           17  underflow relative to the surface flow, but I doubt

           18  that that's a correct statement the way it's written.

           19      Q.    Let's look at it more from a qualitative

           20  standpoint than a quantitative, then.  Would you agree

           21  that a substantial amount of water, under ordinary and

           22  natural conditions, that would go underground at the

           23  Salt River between Stewart Mountain and Tempe Butte?

           24      A.    My understanding is the USGS did a study to

           25  try to -- it's a Thomsen and Porcello study that was
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            1  '90, '91.  They attempted to quantify that, and

            2  relative to the surface flow, it was not a substantial

            3  amount.

            4      Q.    But it's known enough that it exists that

            5  somebody decided to go quantify it.  It's a given fact

            6  that it does happen?

            7      A.    Sure.

            8      Q.    And it's also known, isn't it, that the

            9  water -- some of that water, at least, then comes up to

           10  the surface near Tempe Butte?

           11      A.    Yes.

           12      Q.    So there are times, maybe a lot of times,

           13  when there can be surface flow at Tempe Butte but

           14  little or no flow between Tempe Butte and Stewart

           15  Mountain Dam?

           16      A.    In its ordinary and natural condition, I

           17  would have to say no.

           18      Q.    Why is that -- that you say that?

           19      A.    Just based on the predevelopment hydrology

           20  study that was done, the flow data that I've seen, I've

           21  never seen anything that says the inflow to the Salt

           22  River Valley was low enough that it could have been

           23  completely absorbed into the subsurface, so if it

           24  happened, it was extremely rare.  I'm just not aware of

           25  that condition.  All the reports that I've seen
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            1  indicate that the river was perennial aboveground.

            2      Q.    Maybe my question was not precise enough.

            3  What I'm trying -- what I was asking was, would you

            4  agree with me -- what I meant to ask was, that's even

            5  better, would you agree with me there are times where

            6  there was water at Tempe Butte where there was less

            7  water between there and Stewart Mountain on the

            8  surface?

            9      A.    Yes.

           10      Q.    And in some cases, substantially less --

           11      A.    Yes.

           12      Q.    -- between the two?

           13      A.    In ordinary and natural condition?

           14      Q.    Yes.

           15      A.    No.

           16      Q.    Ordinary and natural condition being no

           17  diversions, no pumping.

           18      A.    Correct.

           19      Q.    And your opinion -- what you're stating here

           20  today is contrary to what Dr. Pewe said in this report,

           21  right?

           22      A.    That seems to be what he's saying here.

           23  Yeah, that's contrary to that.

           24      Q.    And the water that comes up to the surface at

           25  Tempe Butte, you agree that happens, right?
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            1      A.    Yes.

            2      Q.    And that would stay in the --

            3      A.    Happened.

            4      Q.    Happened.  Yeah.  Unfortunately, it doesn't

            5  happen -- well, it does happen -- well, anyway.  Got a

            6  lake there now, which is a whole other problem.

            7            So we leave Stewart Mountain, we're going

            8  downstream.  Some amount of water, you would agree,

            9  goes underground?

           10      A.    Yes.  As I gave my -- said in my

           11  presentation, it's a losing reach.  Downstream is

           12  probably about Granite Reef.

           13      Q.    Some of that, water then, comes back up near

           14  Tempe Butte?

           15      A.    That's correct.

           16      Q.    And it stays in the surface -- on the surface

           17  for some amount of distance below Tempe Butte, I would

           18  assume.

           19      A.    I think in its ordinary and natural

           20  condition, it stayed on the surface the entire reach

           21  below Tempe Butte.

           22      Q.    And if at times it didn't stay the entire

           23  reach, it would stay for some portion of that reach

           24  between Tempe Butte and Gila Bend -- and the Gila

           25  confluence?
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            1      A.    I'm not aware of any times where the Salt

            2  River dried up, so I don't know about your caveat of

            3  sometimes.  But it would probably be a losing reach for

            4  some portion of that, and then my expectation is high

            5  groundwater tables would bring a lot of water to the

            6  surface the closer you get down to the Gila, so it may

            7  not be a losing reach in fact down there.

            8      Q.    And I'm not meaning to suggest the river on

            9  the surface was dry.  I'm just -- my questions are all

           10  intended to talk about relative flows between Stewart

           11  Mountain and Tempe Butte, and then just downstream from

           12  Tempe Butte, and then from Tempe Butte to the Gila

           13  confluence.  Is that the way you understood my

           14  questions?

           15      A.    I thought I heard you saying that it dried

           16  up.  Now I understand.

           17      Q.    Okay.  So you would agree with me that if we

           18  go from Stewart Mountain downstream, the flow in the

           19  river on the surface becomes less under ordinary and

           20  natural conditions?

           21      A.    From Stewart Mountain --  From the location

           22  of where Stewart Mountain was -- because it wasn't

           23  there in ordinary and natural conditions -- I would

           24  expect the flow rate to remain relatively constant down

           25  to the Verde, at which point it would probably increase
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            1  because of the inflow from the Verde.

            2            When we get below the location of about where

            3  Granite Reef is right, now I would expect there to be

            4  some loss of surface water into the ground, as well as

            5  some evaporation, evapotranspiration, and some decrease

            6  in flow, all other things considered equal.  There

            7  would be some return of that flow, I would expect, by

            8  the time we got to Tempe Butte because of the shallow

            9  bedrock there, some forcing of water back to the

           10  surface.  But relative to the median flow, I would

           11  expect that to be a minor amount.

           12            Passing Tempe Butte and the shallow bedrock

           13  in the vicinity there, I would expect there to be

           14  losses of a small amount in the downstream direction

           15  until you got closer to the Gila.

           16      Q.    So let's say the segment from Tempe Butte to,

           17  say, where Joint Head Dam was, based on that natural

           18  geomorphology or hydrology, isn't it true that there

           19  could be times and maybe -- well, isn't it true that

           20  there could be times when there was flow in that small

           21  reach where there would be less flow either upstream or

           22  downstream?  Do you understand my question?

           23      A.    I'm trying hard.

           24      Q.    I can try again, if it helps.

           25      A.    Well, did you say that there would be -- tend
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            1  to be more flow between Tempe Butte and the location of

            2  Joint Head Dam than there would be either upstream or

            3  downstream?

            4      Q.    Yes.

            5      A.    Yeah, probably.

            6      Q.    Mr. Fuller, what we've given you now is a

            7  portion of Lower Salt's Evidence Item 23, which I think

            8  was -- has been in the record for a couple of decades.

            9  This is a document by Paul F. Ruff, entitled "A History

           10  of the Salt River Channel in the Vicinity of Tempe,

           11  Arizona."  And I think that says 1868 to 1969.

           12            Do you see that?

           13      A.    I do.

           14      Q.    Is this a document you've seen before?

           15      A.    Yeah, in fact, it's cited in the Lower Salt

           16  report.

           17      Q.    Is it your understanding that Mr. Ruff --

           18  Dr. Ruff was an associate professor of engineering at

           19  ASU?

           20      A.    I was thinking he was a geotech professor in

           21  the engineering department.  But yeah.

           22      Q.    And you said that you reviewed this report

           23  and you cited it in your State Land Department report,

           24  right?

           25      A.    I listed it as a document.  I don't find a
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            1  place where we cited it in the text, but it was

            2  included in the bibliography.

            3      Q.    Do you know Dr. Ruff personally?

            4      A.    I believe I spoke to him on the phone maybe

            5  once, but I knew his son, but I don't know him.

            6      Q.    On page -- the second page there, small Roman

            7  ii in the preface --

            8      A.    Yeah.

            9      Q.    -- preface, as some people say.

           10      A.    We won't talk about those people.

           11      Q.    Second sentence there says --  First sentence

           12  talks about the Ingalls survey in 1868, right?

           13      A.    Yes.

           14      Q.    Second sentence says, "In the nineteenth

           15  century, the river flowed continually and moved

           16  unrestricted in its valley."  The next sentence says,

           17  "The land area immediately bordering the Salt River

           18  near Tempe was described as '. . . swampy; and

           19  populated with cottonwood and mesquite trees, and

           20  willow brush.'"

           21            Do you see that?

           22      A.    I do.

           23      Q.    And I think you testified maybe some --

           24  earlier this week about the swampy area near Tempe.  I

           25  think maybe you used the word "marshy."  Do you
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            1  remember that?

            2      A.    Yeah.  I think this quote probably -- should

            3  have been attributed to Ingalls.  That's sound like

            4  what he had said.

            5      Q.    Would the swampy or marshy area in Tempe

            6  potentially be the result of that water pushing up from

            7  the bedrock that we just talked about?

            8      A.    It depends.  It's -- could be.  Could be.

            9  It's interesting that they say it's bordering the Salt

           10  River as opposed to in the Salt River.

           11      Q.    That's actually consistent with what you said

           12  the other day, right?

           13      A.    I think so, yeah.

           14            So yeah, the water being driven there could

           15  have created an environment that was slightly more

           16  moist and created some swampy conditions.  I can think

           17  of other reasons as well, though.

           18      Q.    Then on page 8, which is the next page I've

           19  given you --

           20      A.    Yeah.

           21      Q.    -- he goes through kind of a discussion of

           22  several different years and the river at those

           23  particular years.  Do you see that?

           24      A.    Yes.

           25      Q.    And with respect to 1868, he talks about the
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            1  Ingalls survey, correct?

            2      A.    There you go.

            3      Q.    And in this discussion, he talks about the

            4  two distinct channels that were noted on the Ingalls

            5  map that you talked about earlier this week.

            6      A.    Yes.

            7      Q.    Do you know which of the two channels in the

            8  Ingalls survey would have been the boating channel?

            9      A.    No.

           10      Q.    You have no way to know that, do you?

           11      A.    No.  Could have been both, could have been

           12  one.

           13      Q.    Could have been neither?

           14      A.    I don't think so.

           15      Q.    Could have been one one day and the other

           16  one -- a month later?

           17      A.    Not likely.

           18      Q.    Could have been, though?

           19      A.    I wouldn't say that's a probable condition at

           20  all.  I would say not unless something else had

           21  happened to change.

           22      Q.    With respect to 1891, the last sentence

           23  there, Dr. Ruff states, "It must be assumed that the

           24  geometry of the Salt River channel was materially

           25  changed by the 1891 flow."
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            1            Do you see that?

            2      A.    Yes.

            3      Q.    Would you agree with that statement based

            4  upon the work you've done?

            5      A.    Well, again, it depends on what he means by

            6  "channel," because he does distinguish above -- the

            7  banks of the low flow channel, talks about large flows.

            8  But I would also -- I wouldn't say it must be assumed,

            9  but I think my testimony has been consistent in saying

           10  it would not surprise me at all that a flood of the

           11  magnitude of the 1891 did change the location of the

           12  low flow channel and, to some degree, the channel --

           13  the geometry of the low flow channel before and after

           14  the flood.  Although it's my testimony and my

           15  experience that low flow channels will re-form in --

           16  from a navigability standpoint, I think they are

           17  materially the same.

           18      Q.    What changes would the 1891 flood have made

           19  to the low flow channel in the area of Tempe?

           20      A.    Well, during the flood itself, I don't know

           21  that you would be able to identify a low flow channel.

           22  I believe it was --  300,000 cfs is the generally

           23  accepted discharge estimate for 1891.  So I don't --

           24  At that kind of flow rate, a lot of the river bottom --

           25  all of the river bottom would be underwater at pretty
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            1  significant depths and fairly significant velocities,

            2  then it would be moving sediment and ripping out

            3  vegetation and kind of reworking the system a bit.

            4  After the passage of the flood, as the hydrograph

            5  waned, receded, the water would tend to seek out a

            6  lower place and re-form a low flow channel, which may

            7  or may not have been in the exact same places where it

            8  was.  So if it were different, it wouldn't surprise me

            9  at all.

           10      Q.    So are you assuming that when Dr. Ruff talks

           11  about changing the geometry of the channel, he's

           12  referring to just moving the same channel from one

           13  place or another, or would that be also normally

           14  associated with changing the shape of the channel?

           15      A.    I would say he's saying that the shape of the

           16  floodplain would have been materially changed, so that

           17  by "channel," he's saying kind of the bottomland that,

           18  you know, you would find bars in places that weren't

           19  bars, you would find humps in the floodplain.  I guess

           20  that might be a better way to describe it.  There might

           21  be scour holes.  There might be high flow channels

           22  carved.  All sorts of things could happen out there.

           23      Q.    With respect to 1903 and 1904, Dr. Ruff says,

           24  "Through the study area, the Salt River divides into

           25  two distinct channels farther eastward than in 1868."
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            1            Do you see that?

            2      A.    Yeah.

            3      Q.    At the very end of that paragraph, he says,

            4  "West of the study area the Salt River becomes a single

            5  channel, but in 1868 the river in this region flowed in

            6  two widely separated channels."

            7      A.    Yeah.

            8      Q.    Do you see that?

            9      A.    I do.

           10      Q.    So is what he's saying here that there were

           11  actually fewer channels in 1903, after the diversion

           12  started, than there were in 1868, before significant

           13  diversion?

           14      A.    Yeah.  He's saying the map shows a different

           15  number of channels, and in that location, it's fewer,

           16  yes.

           17      Q.    If you have -- theoretically, if you have the

           18  same amount of water flow and you put it through one

           19  channel instead of two separate channels, the depth

           20  would be more?

           21      A.    Not necessarily, but it could be.  But let me

           22  just kind of give you a better example of what I mean

           23  by -- what I think he means by "substantively changed."

           24            If you can envision a parking lot with 1,000

           25  cars in it and then you tell everybody in the cars go
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            1  drive around for a while, and they drive around, and

            2  say, "Everybody stop," so you kind of have the same

            3  number of cars there, but they may be in lots of

            4  different positions.  So you say that looks

            5  substantially different.

            6            In a sense, the riverbed's kind of the same

            7  way.  A big flood comes down, it moves things around,

            8  but on a net basis, it kind of looks the same but

            9  different.  Not to get too Siddhartha on you here, but

           10  always changing, ever the same.  And that's kind of the

           11  essence of rivers.  So you could have a substantial

           12  change where there used to be a big hump in the

           13  floodplain here, the hump's now gone and a new hump's

           14  somewhere else, or there's six smaller humps.  Maybe

           15  you had one channel of a certain size, and now it's two

           16  channels of slightly different sizes.  That would not

           17  be surprising to be an outcome of a big flood like

           18  1891.

           19      Q.    So to carry forward your analogy, suppose I

           20  have a big monster truck and I drive on top of cars.

           21  And it takes -- my truck's three cars wide, so it takes

           22  three cars for me to be able to go from one end of the

           23  parking lot to the other, three cars wide.  And before

           24  the flood there's three cars wide, and after things

           25  move around, there's a new section where the parking
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            1  lot isn't three cars wide anymore.  Even though the

            2  same amount of cars are there, I can't get across the

            3  channel anymore, can I?

            4      A.    You kind of lost me with your analogy there.

            5      Q.    You started it.

            6      A.    Yeah.  I guess another way to look at it,

            7  Mark, would be --  You had my thesis out here before.

            8  So one of the fundamental assumptions of my thesis was

            9  that I could reconstruct the magnitude of past floods

           10  by looking at high-water marks that were preserved in

           11  the bedrock niches, if you will, downstream of Tempe

           12  Butte.  And the reason I could make that assumption is

           13  because we were making what we felt was a reasonable

           14  assumption that the geometry was substantially changed

           15  over about 1,500 years of history.  So yes, there's

           16  change, but it's also substantively the same.  And so

           17  that -- that assumption on which this work was built,

           18  similar to where we applied at other places, it just --

           19  not to pick on you, but that work was done for SRP; it

           20  was approved by SRP's technical staff, as well as the

           21  graduate department and the geology professors that I

           22  had, so I feel it's a reasonable assumption of what I'm

           23  describing.  So there's a net similarity over a long

           24  period of time with this channel, even though there are

           25  what look like substantive changes in other places.
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            1      Q.    We had a long discussion, I think, on the

            2  Gila.  If I have a relatively stable channel that has

            3  vegetation along it and it's more of the concave-type

            4  channel we're talking -- we normally think about, and a

            5  big flood comes along and blows the vegetation out,

            6  makes the channel wider and more shallow, it's going to

            7  change my ability to navigate, at least for some period

            8  of time after that flood, right?

            9      A.    It could.  Say it could.

           10      Q.    Could.  Okay.

           11            Let's go on to page 9 of that document.  This

           12  is 1934 -- talking about 1934.  Be the fourth sentence

           13  in that paragraph under 1934.  "The constriction of the

           14  Salt River channel as it passes the Tempe Butte in the

           15  conglomerate outcropping to the north is the cause of

           16  variability in the channel locations.  This

           17  constriction in effect produces a gorge, and stream

           18  channels above gorges are notoriously unstable.  In

           19  this region of the Salt River, the flow of water is

           20  pooled and the resulting decrease in the water velocity

           21  causes the sediments carried by the water to be

           22  deposited in the backwater area, and in relatively

           23  large volume."

           24            Did I read that right?

           25      A.    Seems like it, yeah.
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            1      Q.    Is what he's saying here is the constriction

            2  there at Tempe Butte causes the water when it's flowing

            3  on the surface to slow down and, therefore, the

            4  sediment out of the water drops out on the upstream

            5  side of the butte and causes a more shifting channel

            6  because it's filled with sediment?

            7      A.    Yes.  And then common sense tells us that

            8  that kind of backwater does not occur in an ordinary

            9  condition.  That's something that occurs in very large

           10  floods.  So that constriction just isn't that narrow to

           11  affect the low flow condition.

           12            And the more we talk about this, the more I

           13  remember -- I think Dr. Ruff was particularly concerned

           14  about this meander loop and how it affected ASU's

           15  proposed parking out by the stadium there, because I

           16  believe that's over this area of this meander loop.  So

           17  yeah, this kind of is the focus of this study.

           18            So I agree with his conclusion here that yes,

           19  there is a constriction, and in big floods, it would

           20  create some things that would change the channel around

           21  in very large floods.

           22      Q.    And would you also agree that that same

           23  concept would make that channel upstream of Tempe Butte

           24  more unstable?

           25      A.    From a flood perspective and a behavior in
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            1  floods, maybe the potential for the low flow channel to

            2  realign after a flood, yeah.  I would agree with that.

            3  I think the low flow channel is not gonna change that

            4  much in a post-flood condition.

            5                 CHAIRMAN NOBLE:  Oh, Mr. McGinnis, now

            6  that you're up, let's all get up.

            7                 MR. McGINNIS:  Fine with me.

            8                 CHAIRMAN NOBLE:  15 minutes.  Let's come

            9  back just after 3:00.

           10            (A recess was taken from 2:47 p.m. to 3 p.m.)

           11                 CHAIRMAN NOBLE:  Mr. Fuller, are you

           12  ready?

           13                 THE WITNESS:  Yes, I am.

           14                 CHAIRMAN NOBLE:  Mr. McGinnis, would it

           15  be all right if the chair asked a few questions?

           16                 MR. McGINNIS:  You bet, as long as

           17  you're not asking me.

           18                 CHAIRMAN NOBLE:  Mr. Fuller, do you

           19  still have in front of there the portion of the Lower

           20  Salt EI-23, the Paul Ruff report, a history of the Salt

           21  River channel?

           22                 THE WITNESS:  I do.

           23                 CHAIRMAN NOBLE:  Could we turn to page

           24  9?  I'm not clear on some of the things that you said

           25  as you were concluding your comments to Mr. McGinnis on
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            1  page 9.

            2                 Have you reviewed this before?

            3                 THE WITNESS:  Yes, I have.

            4                 CHAIRMAN NOBLE:  And you're familiar

            5  with it?

            6                 THE WITNESS:  Yes.

            7                 CHAIRMAN NOBLE:  As I understand it, the

            8  1910 and 1934 portions that are there on page 9 have

            9  some references to major discharges in 1893, 1905,

           10  1910, 1919, 1920, and 1927.

           11                 THE WITNESS:  Yes.  I see that.

           12                 CHAIRMAN NOBLE:  And help me understand

           13  what a major discharge is, in your mind.

           14                 THE WITNESS:  In order for --  Do you

           15  want a flow rate?  Is that what you want?

           16                 CHAIRMAN NOBLE:  Nope.  I just want to

           17  know kind of what it means.

           18                 THE WITNESS:  A big enough discharge

           19  that it fills enough of the floodplain so that it feels

           20  the pinch of having to narrow through the --

           21  constriction created by Tempe Butte on the one side,

           22  and Papago Hills or Papago Buttes on the other side.

           23                 CHAIRMAN NOBLE:  In your mind, would a

           24  discharge be outside the ordinary and natural

           25  condition?
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            1                 THE WITNESS:  Absolutely.

            2                 CHAIRMAN NOBLE:  Sometimes referred to

            3  as a flood?

            4                 THE WITNESS:  Yes.

            5                 CHAIRMAN NOBLE:  And that, therefore, as

            6  referenced in the sentence that Mr. McGinnis started

            7  with, the questions on this particular page, the

            8  constriction of the Salt River channel as it passes

            9  through to Tempe Butte and the conglomerate outcropping

           10  to the north is the cause of the variability in the

           11  channel's locations, that was due to major discharges,

           12  also known as floods?

           13                 THE WITNESS:  Yes.

           14                 CHAIRMAN NOBLE:  Could you look at the

           15  sentence just before that, then help me understand how

           16  that fits in with your testimony?

           17                 THE WITNESS:  Which testimony -- which

           18  sentence is that?

           19                 CHAIRMAN NOBLE:  The sentence that

           20  begins "This constriction of the Salt River channel as

           21  it passes" --  Look at the sentence that starts as "The

           22  channel area is unstable."

           23                 THE WITNESS:  "The channel area is

           24  unstable as it fills with sediments carried into the

           25  region by relatively small flows of water."
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            1                 CHAIRMAN NOBLE:  Is that consistent with

            2  a major discharge, small flows?

            3                 THE WITNESS:  I think, as I understand

            4  it, he's talking about two separate things.  One is an

            5  event that creates constriction, which causes

            6  deposition, and then, later on, sediments coming in and

            7  are deposited by the normal flows.

            8                 CHAIRMAN NOBLE:  Thank you.

            9                 Mr. McGinnis?

           10                 MR. McGINNIS:  Thank you.

           11                 COMMISSIONER HORTON:  Let me tell a

           12  quick story.  Jack Pfister, general chairman of the

           13  Salt River Project, was testifying.  He said, "I

           14  represent a company called the Salt River Project.  The

           15  Salt River, it's a river when it's dry.  When it has

           16  water in it, it's a flood."  Everybody had a good

           17  chuckle.

           18                 CHAIRMAN NOBLE:  Mr. McGinnis?

           19                 MR. McGINNIS:  I have a related story,

           20  but I'll tell you that after we're done here.  Nothing

           21  wrong with it; just might not need to be on the record.

           22                 CHAIRMAN NOBLE:  May I interrupt just

           23  one more time?  There have been questions about when we

           24  might adjourn today.  The chairman will announce its

           25  decision at 4:29, but it's likely we'll adjourn at
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            1  4:30.

            2                 MR. McGINNIS:  Ready?

            3                 CHAIRMAN NOBLE:  Yes.

            4  BY MR. McGINNIS:

            5      Q.    Mr. Fuller, what we've handed out to you

            6  during the break is a document that's another portion

            7  of Lower Salt Evidence Item 23.  It's called "Salt" --

            8  "The Salt and Gila Rivers in Central Arizona, A

            9  Geographic Field Trip Guide," edited by somebody named

           10  William L. Graf.  Did I read that right?

           11      A.    Will Graf was a professor at ASU.  He was a

           12  friend.

           13      Q.    He is a professor of geography?

           14      A.    Was.

           15      Q.    And do you know what his specialty was?

           16      A.    He was a fluvial geomorphologist.

           17      Q.    He's another person you cited in your

           18  master's thesis, right?

           19      A.    You have it right there, so we can look.

           20      Q.    Take a look.  You still have that one that I

           21  gave you?

           22      A.    Somewhere.

           23      Q.    I think it's on page 67.

           24      A.    Probably under the Gs; that's what I would

           25  guess.
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            1      Q.    That's a good guess.

            2            You cite a 1983 article that he wrote -- or,

            3  a book of some kind?

            4      A.    Yeah, yeah, yeah.  His book, right.

            5      Q.    You're familiar with him?

            6      A.    No, that's actually not his book.  That's a

            7  publication in a scholarly journal.

            8            Yeah, I know him well.  He's in South

            9  Carolina now, emeritus professor down there.

           10      Q.    Would you turn to page 105 in the excerpt

           11  that I've given you from the book that he edited?  It

           12  says "Chapter 7, Hayden's Ferry Crossing."  Looks like

           13  this chapter was maybe written by somebody called Pam

           14  Nagel.  Do you see that?

           15      A.    I do.

           16      Q.    Do you happen to know her?

           17      A.    I don't.

           18      Q.    Says she's with the department of geography

           19  at ASU, right?

           20      A.    Yes.

           21      Q.    If you look at the map there on the left --

           22  on the left, on page 104, does that, in your

           23  understanding, correctly depict the topography and the

           24  features there around Hayden's Ferry?

           25      A.    It did at the time the map was made, yeah.
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            1      Q.    And you see there the -- can you see the two

            2  sort of mountains that come together there?

            3      A.    Papago Park and Tempe Butte.

            4      Q.    Yeah.  You can tell from the topography on

            5  the map here, right, that there's two bedrock features

            6  that come together there at Tempe Butte?

            7      A.    Yes.

            8      Q.    And the area where those two features come

            9  together, that was the location of Hayden's Ferry,

           10  right?

           11      A.    I want to say that they were --  Hayden's

           12  Mill was right there.  So yeah.  Yeah.  It was in that

           13  vicinity, yes.

           14      Q.    Do you know whether that area there also was

           15  the location of some of the photos that you had in your

           16  presentation of people swimming in big pools?

           17      A.    That was just upstream of there.  But yeah.

           18  But you can see the bridge in the background, so yeah,

           19  it was right there.

           20      Q.    Okay.  Do you know whether this area right

           21  there at the Tempe constriction is also the upstream

           22  portion of the Vandermark and Kilgore 1873 trip with

           23  the 5 tons of wheat?

           24      A.    Yeah.  That's where I took it to have

           25  started, yes.
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            1      Q.    Matter of fact, that trip went from the Tempe

            2  constriction to what was later Joint Head Dam, right?

            3      A.    It went to Swilling's Ditch, yeah.  Right.

            4      Q.    Same general area?

            5      A.    Yeah.

            6      Q.    That's the area you were talking about before

            7  the break that would have water in it -- or, more water

            8  in it at times when there might be less water upstream

            9  or downstream?

           10      A.    Yeah.  And we did not quantify that amount of

           11  more, but yeah.  I told you that it was not a lot more.

           12      Q.    But you agree that it would be more?

           13      A.    It would be more.

           14      Q.    On the first paragraph there on page 105, the

           15  last sentence, Ms. Nagel says, "The Salt River is

           16  effectively narrowed at Tempe Crossing, which makes it

           17  an ideal location for a ford and bridge crossing."

           18            Do you see that?

           19      A.    Yes.

           20      Q.    Do you agree with me that -- or, agree with

           21  what Ms. Nagel says here that that's a good area for a

           22  ford?

           23      A.    I would think it would be not a good area for

           24  a ford.  Be a good area for a bridge.

           25      Q.    Or a ferry?
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            1      A.    An ideal location for a ferry?  I think the

            2  ideal location for a ferry may be dictated by things

            3  other than geology.  Yeah.  So I'm not sure I agree

            4  with --  Well, she doesn't say ferry.  I guess that was

            5  you.

            6      Q.    That was me.

            7            That is where the ferry was, right, Hayden --

            8      A.    Yeah, they tend to put ferries where roads

            9  come and go.  So -- so people were there needing to get

           10  to the other side, so . . .

           11      Q.    If the width of the channel increases at a

           12  constriction, wouldn't the depth get more for the same

           13  amount of water?

           14      A.    The width decreases at a constriction.

           15      Q.    I'm sorry.  That's right.  That's what I

           16  meant to say.

           17            If the width of the channel decreases at a

           18  constriction, wouldn't that cause the depths to be

           19  higher for a given amount of flow?

           20      A.    If the given amount of flow -- all other

           21  things being equal, if you decrease the width, the

           22  depth will get greater, correct.

           23      Q.    Let's turn over to 114, the next page of the

           24  same document, the next page of the excerpt.  Do you

           25  see that -- or, actually, page 113, do you see that?
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            1      A.    I do.

            2      Q.    Chapter 8?

            3      A.    Yep.

            4      Q.    Chapter 8 deals with Joint Head Dam, right?

            5      A.    Yes.

            6      Q.    And written by somebody named Brian C.

            7  Dietterick D-i-e-t-t-e-r-i-c-k.

            8      A.    Yeah.

            9      Q.    Do you know him?

           10      A.    I've seen the name, but I don't know him.

           11      Q.    Looks like, from this publication, he's also

           12  with the department of geography at ASU or at least was

           13  at the time?

           14      A.    My understanding is this field trip log was

           15  written primarily by grad students at the time.

           16      Q.    This section, Chapter 8, as I said earlier,

           17  talks about Joint Head Dam, correct?

           18      A.    Yes.

           19      Q.    Does the map on page 112 there depict your

           20  understanding of where Joint Head Dam was?

           21      A.    Yes.  In that region, yes.  Do you see it

           22  labeled there?

           23      Q.    I don't see a label there.  That's why I was

           24  asking.

           25            Is that generally where you thought Joint
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            1  Head Dam was?

            2      A.    I know it's generally downstream of Tempe

            3  Butte.  And there's Park of the Four Waters, so that

            4  would be about the vicinity of Swilling's Ditch, so

            5  yeah.

            6      Q.    It's down there by where the stockyards were?

            7      A.    Yeah.

            8      Q.    In the second sentence, the second paragraph

            9  on page 113, Mr. Dietterick says, "At this location the

           10  Salt River is a braided channel and it is noteworthy

           11  because of the shallow depth to bedrock and because of

           12  the radical increase in width from points immediately

           13  upstream."

           14            Do you see that?

           15      A.    I do.

           16      Q.    Do you agree with that statement?

           17      A.    Yes, yeah.

           18      Q.    Shallow bedrock there in that area?

           19      A.    There is.  Compared to the rest of the -- to

           20  the valley, yeah.

           21      Q.    And the -- there's a radical increase in

           22  width of the channel right there at that point?

           23      A.    As long as it's clear that we're not talking

           24  about the low flow channel.  We're talking about the

           25  flood channel there, yeah.
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            1      Q.    Well, he didn't say either one, right?

            2      A.    But I have an understanding of what he means

            3  there.  And clearly, he's talking about existing

            4  conditions, so it's not the ordinary and natural

            5  condition.  I would not expect the low flow -- the low

            6  flow channel in the ordinary and natural condition to

            7  have significantly widened or to be influenced at all

            8  by Tempe Butte and Papago Butte.

            9      Q.    So you don't think the low flow channel of

           10  the Salt River under ordinary and natural conditions is

           11  influenced at all by the hydrologic and geologic

           12  impacts of the Tempe Butte?

           13      A.    Not to a degree that it affects the

           14  navigability, no.

           15      Q.    That's not consistent with several of the

           16  things we've talked about in the last hour, is it?

           17      A.    I think it's perfectly consistent with that.

           18            Again, it's this misunderstanding, I think,

           19  what --  When geomorphologists talk about the channel,

           20  they may or may not be talking about a flood channel,

           21  so --

           22      Q.    And you're assuming that anytime anybody

           23  talks about the channel that makes it seem not

           24  navigable, they're talking about the flood channel?

           25      A.    Of course not.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      931


            1      Q.    You assume that in all the conversations

            2  you've had in the last hour, though, it sounds like.

            3      A.    No, I don't think that's a true statement

            4  either.

            5      Q.    On page 114, again, still talking about Joint

            6  Head Dam, last paragraph on 114, next to last sentence

            7  Mr. Dietterick says, "Even during extreme low flow,

            8  subchannel flow would often resurface at this location

            9  because of the shallow depth to bedrock."

           10            Do you see that?

           11      A.    I do.

           12      Q.    That's consistent with what we talked about

           13  before, about water coming up there in that stretch

           14  between Tempe Butte and Joint Head Dam?

           15      A.    Yeah.

           16      Q.    Page 116, next page.  The first full

           17  paragraph under the photo there, Mr. Dietterick writes,

           18  "The Salt River Project operated a gage at this site to

           19  monitor the flow of the Salt River.  The length of

           20  record was substantial, but the SRP officials

           21  considered the data inaccurate due to the frequent

           22  shifting of the main channels through this braided

           23  reach."

           24            Does that change your opinion about whether

           25  Mr. Dietterick's talking about braiding in the low flow
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            1  channel or in the flood channel?

            2      A.    I don't believe he's talking about the

            3  ordinary and natural condition of the river at all.  I

            4  think he's talking about the modern record.

            5      Q.    Well, he's talking about it being braided in

            6  the place where the gage is.

            7      A.    Clearly, in the modern period, after the flow

            8  was removed from the Salt River and the only time the

            9  river flowed was during floods, there was much more

           10  braiding in this reach.  You've removed the low flow

           11  channel that would form a low flow -- the water of the

           12  low flows, so it would not be a consistent or defined

           13  low flow channel.

           14      Q.    And the gage that's here, what he's talking

           15  about in this exhibit, would have been in the low flow

           16  channel, wouldn't it?

           17      A.    That's normally where they put gages, yeah.

           18      Q.    And they were having problems here with the

           19  data on the gage in the low flow channel due to the

           20  frequent shifting of the main channels through this

           21  braided reach.  That's what he writes here.

           22      A.    Right.

           23      Q.    Then, again, on page 117, first paragraph

           24  here under Channel Form, he again says, "The channel

           25  pattern here is braided," right?
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            1      A.    Where are you at?  I'm sorry.  Channel

            2  form --  Yes, first sentence, channel here is braided.

            3  Is braided, yes.

            4      Q.    This document's been in the record for about

            5  19 years.  Did it play any role in your considerations

            6  relating to your conclusion that Segments 2 through 6

            7  are navigable?  It's a horrible question, but I've

            8  asked it several times.  I figure you know what it

            9  means, right?  Same question I've been asking before.

           10  Did you consider this document?

           11      A.    Well, let's just make sure.  Yeah, there you

           12  go, you see it cited.  Let's see.  The field trip here,

           13  yes.  Let's see, I've got his '83 article cited, the

           14  Graf, '88.

           15            Well, I have been aware of this publication a

           16  long time.  I'm surprised not to see it here.  I have

           17  other things that Graf himself wrote for the Corps of

           18  Engineers.

           19            So to the extent that this is informed on the

           20  ordinary and natural condition of the river, which is

           21  limited, yeah, I considered the knowledge that Dr. Graf

           22  had and the kinds of things that he said about the

           23  channel changes.  I'm well aware of the potential for

           24  the low flow channel to move and Graf's other work in

           25  that neighborhood.  So yeah, we considered that kind of
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            1  information.  I don't see that particular document

            2  cited here, so . . .

            3

            4             EXAMINATION BY COMMISSIONER ALLEN

            5                 COMMISSIONER ALLEN:  Jon, I've got a

            6  question.  Did the Joint Head Dam cover the entire

            7  length -- the width of the Salt River at this point, or

            8  was it located specifically in the low flow channel

            9  area?

           10                 THE WITNESS:  My recollection of what I

           11  saw when I was doing my thesis work, when, I think, it

           12  was still there, it was just a north-half feature.

           13                 COMMISSIONER ALLEN:  So that means it

           14  was in the low flow channel?

           15                 THE WITNESS:  Yeah.

           16                 COMMISSIONER ALLEN:  Okay.

           17

           18               CROSS-EXAMINATION (Continued)

           19  BY MR. McGINNIS:

           20      Q.    I'll hand you two documents, Mr. Fuller.  The

           21  first one we're going to talk about first is the Lower

           22  Salt Evidence Item Number 12, part 2, Tab 2.  It's a

           23  report entitled "A Historical Analysis of the Portions

           24  of the Salt and Gila Rivers, Arizona," prepared by a

           25  company called Research Management West, February 1987.
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            1  Do you see that?

            2      A.    I do.

            3      Q.    Is this a document you recall seeing before?

            4      A.    Yes.

            5      Q.    This report says it was prepared for Larry J.

            6  Richmond, Limited.  Do you know who that is?

            7      A.    No.

            8      Q.    Turn to the other document, then, that I gave

            9  you, which is a Arizona Court of Appeals opinion titled

           10  "Land Department versus O'Toole, July 14, 1987."  Do

           11  you see that?

           12      A.    Yes.

           13      Q.    Are you familiar with this court decision?

           14      A.    It's not ringing a bell right now.

           15      Q.    It's one of the first navigability cases to

           16  come out of the Arizona courts.  I'll just tell you

           17  that.  Okay?

           18      A.    Okay.

           19      Q.    1987.

           20            Turn to page 1361, which is the second page

           21  there on the right column.

           22      A.    Right.

           23      Q.    Lists Larry J. Richmond, PC, by Larry J.

           24  Richmond, Julia Lemon, Phoenix, for real party in

           25  interest in Maricopa Flood Control District.
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            1      A.    Now I remember who Larry is, yeah.

            2      Q.    He was the lawyer for the Maricopa County

            3  Flood Control District prior to Mr. Helm, correct?

            4      A.    He was prior to Mr. Helm, yeah.

            5      Q.    This report that was prepared for

            6  Mr. Richmond, were you familiar with any of the

            7  authors, Elaine Lacy, Fred Andersen, Constance Brown,

            8  Denise -- or, Dennis Preisler, P-r-e-i-s-l-e-r?

            9      A.    Only that I've seen those names on this

           10  report before, but I don't believe I've met any of

           11  them.

           12      Q.    Do you have an understanding of what this

           13  report was?

           14      A.    Yes.  I believe it was prepared as some sort

           15  of preliminary assessment of navigability or something.

           16  That's my recollection.

           17      Q.    For the County Flood Control District, right?

           18      A.    It was for Larry Richmond.  I know in this

           19  other document, he represented them, so other than

           20  that, I don't know this context.

           21      Q.    That's fair.

           22            Second page of the report -- or, actually,

           23  page 1, second page of the excerpt, very end of that

           24  page says, "This report is concerned with the nature

           25  and use of the Salt and Gila Rivers before the building
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            1  of the great dams.  How were the rivers used earlier?

            2  What was the nature of the rivers?  How did they change

            3  after the construction of the dams?"

            4            Do you see that?

            5      A.    Yes.

            6      Q.    Do you think those issues are important

            7  relating to the issues that are currently before the

            8  Commission with respect to the Salt River?

            9      A.    The issues being how the rivers looked before

           10  the dams?

           11      Q.    Yes.

           12      A.    Yeah.

           13      Q.    How were the rivers used before the dams?  Is

           14  that important -- that's part of what the Commission is

           15  here doing?

           16      A.    Yes.

           17      Q.    What was the nature of the rivers?  That's

           18  part of this whole analysis?

           19      A.    Yes.

           20      Q.    How did they change after construction of the

           21  dams?  That's part of what you did too, right?

           22      A.    It is.

           23      Q.    Let's flip over then to the next -- to page

           24  12.  The last complete paragraph.  And I'm stopping

           25  here only because it deals with one of the accounts


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      938


            1  that you have in your report.  This one talks about the

            2  March 30, 1905, Arizona Republic report with

            3  Mr. Shively, Jacob Shively, Shively, whatever you say

            4  it.  Do you see it?

            5      A.    I do.

            6      Q.    I think maybe you and Mr. Murphy talked this

            7  morning about maybe some portion of that report was

            8  tongue-in-cheek.  Do you remember that?

            9      A.    I do.

           10      Q.    And here the Flood Control District's

           11  consultants actually say that it's reported somewhat

           12  tongue in cheek, right?

           13      A.    I see that.

           14      Q.    You would agree with that based upon your

           15  conversation this morning, wouldn't you?

           16      A.    I have not changed my opinion since this

           17  morning, no.

           18      Q.    That's a good thing.

           19            The Flood Control District's consultants go

           20  on to say later in that paragraph, "There's nothing

           21  further on the story in succeeding issues; if

           22  Mr. Shively had successfully completed the voyage it

           23  would have been newsworthy."  Would you agree with

           24  that?

           25      A.    Not necessarily, no.
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            1      Q.    Which part don't you agree with?

            2      A.    Well, we have a number of accounts where

            3  people completed trips that are described later.  Day

            4  brothers is an example.  We have their fifth trip, but

            5  nobody reported on the beginning or ending of the other

            6  four.  We had the soldier where it was said years ago

            7  they boated down to Yuma; nobody reported on that one.

            8  There's probably others in the accounts there that --

            9      Q.    My question was limited to which portion of

           10  this sentence don't you agree with?

           11      A.    I don't agree that it's necessarily

           12  newsworthy that someone either failing or succeeding

           13  would have necessarily have made the papers.

           14      Q.    You'd agree with the first portion of the

           15  sentence, though, as with respect to this particular

           16  account there is nothing further on the story in

           17  succeeding issues of the newspaper?

           18      A.    To finish my sentence:  or that these

           19  researchers here would have found it.  So it's

           20  sometimes difficult to find those articles.

           21      Q.    You didn't find it either, though, right?

           22      A.    We did not.

           23      Q.    The last paragraph here, the County Flood

           24  Control District's consultants say, "Mr. Shively

           25  obviously intended to take advantage of the continuing


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      940


            1  high waters on the Salt during the floods of 1905."

            2            There were floods in the spring of 1905,

            3  right?

            4      A.    If you would like, I can give you my

            5  estimates of the flows during Mr. Shively's trip.  And

            6  I have that written down somewhere.  I think we talked

            7  about it this morning.  So yes, there were floods

            8  during 1905.

            9      Q.    In the spring?

           10      A.    I don't recall.  That's possible.  I know

           11  1905 was a very large -- there was some of the largest

           12  flow volumes over the course of 1905, so . . .

           13      Q.    Let's move to page 32 of the same report.  In

           14  Conclusions, the first paragraph there says,

           15  "Topographical surveys of portions of the Salt and Gila

           16  Rivers undertaken between 1868 and 1883 indicate that

           17  the Salt River had shifting, sandy channels, often

           18  overflowed its banks, was easily forded, and was used

           19  for irrigation purposes as early as 1868."

           20            Do you see that?

           21      A.    I just found it, sir.  I was on the previous

           22  page.

           23      Q.    I just read the very first sentence on that

           24  page, 32.

           25      A.    Let me catch up to you.  Just one sec.
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            1      Q.    You bet.

            2      A.    Yes, I see that.

            3      Q.    Would you agree with those statements by the

            4  County Flood Control District's consultants?

            5      A.    I think these consultants misunderstood what

            6  those surveys were.  They certainly were not

            7  topographical surveys.

            8            Man, again, I guess by comparing those two,

            9  you could find that there were places where the

           10  channels -- the low flow channels had shifted.

           11            In terms of often overflowing its banks, I

           12  don't know what their basis of statement for that was.

           13  The fact that it was easily forded, I think you could

           14  find disagreement, certainly, at times of year where it

           15  was not particularly easily forded.  Was used for

           16  irrigation purposes as early as 1868, that's true.

           17      Q.    So is it fair to say you agree with part of

           18  that sentence and disagree with other parts?

           19      A.    Yeah, that's fair.

           20      Q.    Did you consider the conclusions of the

           21  County Flood Control District's consultants in this

           22  1987 report in reaching your conclusion that Segments 2

           23  through 6 were navigable?

           24      A.    Well, let's see.  This is from the Lacy

           25  report.  I'll see if I cited it.
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            1            Yes.  So -- interestingly, I have it cited

            2  twice.  And there are other information -- I appear to

            3  have cited it in a number of places in the report.

            4      Q.    In the fourth paragraph there on that same

            5  page says, "The flow pattern of the Salt and Gila

            6  Rivers was seasonal.  During most of the year, the

            7  rivers were easily forded either on foot, on horseback,

            8  or in wagons.  During periods of high water, roughly

            9  one or two months of the year, ferries were used to

           10  cross the river at various locations."

           11            So you considered this statement also in the

           12  context of coming to your conclusions?

           13      A.    In the sense that I -- sense that I

           14  considered the report as a whole, yeah.

           15      Q.    The next paragraph says -- by the County

           16  Flood Control District's consultant says, "There were

           17  isolated attempts to navigate long stretches of the

           18  Salt and Gila Rivers during periods of high water.

           19  (The Salt River was dry or had minuscule amounts of

           20  water most of the time, and the Gila was easily

           21  forded.)"

           22            Do you see that?

           23      A.    Yes.

           24      Q.    Did you consider that in coming to your

           25  conclusions?
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            1      A.    Certainly in the fact that they believed the

            2  Salt River was dry or had minuscule amounts of water

            3  most of the time tells me they're not looking at it in

            4  its ordinary and natural condition.

            5      Q.    So this is just somebody else who disagrees

            6  with you, right?

            7      A.    Probably more accurate to say that I disagree

            8  with them.

            9      Q.    Same thing, right?

           10      A.    I'm sure they were unaware of me.

           11      Q.    There's disagreement between you and the

           12  folks who did this report in 1987?

           13      A.    Yeah.  It would be interesting to know -- my

           14  understanding -- what these people are, whether they're

           15  hydrologists or historians or lawyers or -- I guess,

           16  Research Management West, I don't even know what they

           17  are, archaeologists.  Who knows.

           18      Q.    Okay.

           19      A.    I don't know that firm as an engineering

           20  firm.  I've never heard of it.

           21      Q.    But they were doing work for the lawyer for

           22  the County Flood Control District relating --

           23      A.    Well, they were doing work for a lawyer who

           24  in other places represented the Flood Control District.

           25  So it's unclear to me who -- other than for Larry
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            1  Richmond -- what this was.  There are probably people

            2  around -- I mean, Julia Lemon was here earlier this

            3  week.  She can probably tell you more about this report

            4  than I can.

            5      Q.    Yeah, I don't think she's going to testify,

            6  but we'll see.

            7            Paragraph 33 -- excuse me, page 33, last

            8  paragraph of the Conclusions by these folks, "Given the

            9  lack of evidence of commercial use of the Salt and Gila

           10  Rivers in the study area, and the fact that the flow

           11  was scanty and unreliable, it is doubtful that either

           12  the Salt or the Gila River was considered navigable

           13  even before the construction of dams on the river."

           14            Do you see that?

           15      A.    I do.

           16      Q.    So their conclusion is basically it's not

           17  navigable.  Is that correct?

           18      A.    They're concluding it was doubtful it was

           19  considered navigable at the time.  It's not clear that

           20  they're looking at it in its ordinary and natural

           21  condition, although they give some lip service as to

           22  what it might have looked like at that time.  Yeah.

           23      Q.    I assume you would disagree with that

           24  statement?

           25      A.    Well, I think you probably know that I
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            1  believe the river to be navigable, so --

            2      Q.    So you disagree with their conclusion?

            3      A.    Yeah.

            4      Q.    I want to double back just a second before

            5  you start with this next document.

            6            We talked about the Land Department versus

            7  O'Toole case just now.  Do you recall that?

            8      A.    Yeah.

            9      Q.    And really, the only thing I asked you about

           10  that was the fact that it showed Larry Richmond as the

           11  attorney for the County Flood Control District.  Is

           12  that right?

           13      A.    Yes.

           14      Q.    Just clearing something up.

           15            Did you get the next document yet?

           16      A.    I've got a document that says, "Forest

           17  Service, Evaluation of Navigability at the Time of

           18  Statehood."

           19      Q.    Good.

           20            This is Upper Salt Evidence Item 8 by the

           21  United States Department of Agriculture, Forest

           22  Service.  As you correctly said, it's "Evaluation of

           23  Navigability at the Time of Statehood, Salt River,

           24  (Roosevelt Dam Upstream to the Eastern Boundary of the

           25  Tonto National Forest)."  Did I read that correctly?
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            1      A.    Yes.

            2      Q.    If you look at the second page of this

            3  excerpt, it's dated -- there's a transmittal letter to

            4  the Commission, dated February 2, 1998.  Do you see

            5  that?

            6      A.    Yes.

            7      Q.    And that letter is signed by somebody --

            8  well, looks likes it's signed by Richard C. Martin for

            9  Charles R. Bazan, B-a-z-a-n, the forest supervisor.

           10      A.    Yes.

           11      Q.    And Tonto National Forest is the national

           12  forest that a bunch of the Salt River runs through,

           13  right?

           14      A.    Yes.

           15      Q.    And the Forest Service is one of the entities

           16  that issues permits for recreational boating on the

           17  Upper Salt.

           18      A.    Yes.  They issue permits for boating.

           19      Q.    And they also issue some sorts of permits for

           20  access on the Lower Salt in that Segment 5 and 6 that

           21  you did a few weeks ago?

           22      A.    Yeah, I think they license the tuber people

           23  and probably the other people that do commercial

           24  activities there.

           25      Q.    Matter of fact, if there's -- if you go to
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            1  the parking lot where you took out with Mr. Dimock --

            2      A.    Yes.

            3      Q.    -- there's a big sign there, right, that says

            4  do you have a Forest Service pass to park there?

            5      A.    Right.  Parking pass, correct.

            6      Q.    And that's the same Forest Service we're

            7  talking about in this report, I assume.

            8      A.    Yeah.

            9      Q.    On the transmittal letter that's the second

           10  page of the excerpt I've given you, the third

           11  paragraph, about half the way down, it says, "Two of

           12  the people on my staff (Rich Martin and Pete Weinel),"

           13  W-e-i-n-e-l, "have personal knowledge of portions of

           14  this river for a combined period of over 50 years.

           15  Mr. Martin is our Forest Hydrologist and Mr. Weinel is

           16  a very experienced river-runner."

           17            Did I read that right?

           18      A.    Yes.

           19      Q.    Do you know either of those two individuals?

           20      A.    No.

           21      Q.    Ever run across Rich Martin or Mr. Weinel, to

           22  your recollection?

           23      A.    I have a vague recollection that one of them

           24  may have showed up at one of the hearings at one time.

           25  But I wouldn't say that I know them; couldn't pick them
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            1  out of a crowd.

            2      Q.    Turn over now to page 2 of the Forest Service

            3  report from 1998.  Are you on page 2 of the report

            4  itself?

            5      A.    Am now.

            6      Q.    Bottom of page 2, there's a section there

            7  that says "Steep Gradient."  Do you see that?

            8      A.    I do.

            9      Q.    Forest Service writes there, "The 48 miles of

           10  river upstream from Roosevelt Lake (known as the 'Upper

           11  Salt River') is known nationwide as a first-class

           12  whitewater river.  The gradient of the river is one of

           13  the reasons for the wild ride encountered by today's

           14  boaters.  During its rush through 48 miles of the Salt

           15  River Canyon, it drops over 1,100 feet, for an average

           16  of approximately 23 feet per mile.  One three-mile

           17  stretch of the river drops an average of 31 feet per

           18  mile!"

           19            Did I read that correctly?

           20      A.    Sounds like it.

           21      Q.    Do you agree with those statements?

           22      A.    That sounds reasonable.  I haven't verified

           23  those measurements, but it seems reasonable.

           24      Q.    The Forest Service in this report then goes

           25  on to say, "While each river is unique, it should be


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      949


            1  noted that the upper Verde River through the

            2  Mazatzal" -- Mazatzal -- depends whether you're a

            3  native or not -- "Wilderness drops an average of 'only'

            4  18 feet per mile, and the Colorado River through the

            5  Grand Canyon drops an average of less than 8 feet per

            6  mile."

            7            Did I read that right?

            8      A.    Yeah.

            9      Q.    Do you agree the slopes of those rivers are

           10  substantially less than the slopes of the Salt?

           11      A.    If their measurements are correct, then yes,

           12  that would be less.

           13      Q.    And you would agree also, wouldn't you, that

           14  the slope of the river is one of the factors that come

           15  into play in determining whether it's navigable?

           16      A.    It does come into play, sure.

           17      Q.    And a steeper slope actually makes the river

           18  more attractive for whitewater folks looking for

           19  adventure.  Would you agree with that?

           20      A.    Often that's the case, yes.

           21      Q.    And that same steeper slope could make the

           22  river less attractive to somebody who wanted to conduct

           23  some sort of commerce, other than recreation, on the

           24  river?

           25      A.    It could.  It could.  I guess that would be
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            1  the fairest way of saying it, specifically in the case

            2  of the Salt River, its steepness is probably correlated

            3  to the difficulty and increased level of difficulty of

            4  boating it.

            5      Q.    And we talked about the canyon reach of the

            6  Verde when we were -- back a few months ago.  One of

            7  the issues there was that it's pretty steep, right?

            8      A.    Well, it says slope right there, so if you

            9  consider that to be steep, yeah.  Steeper than some.

           10  Steeper than the Mississippi.

           11      Q.    And the Salt is substantially steeper than

           12  that reach?

           13      A.    This portion of the Salt is, yeah.

           14      Q.    This is a 48-mile reach that he's talking

           15  about with the 23-mile -- feet-per-mile slope?

           16      A.    Yes, he says it averages approximately 28 --

           17  23 feet per mile over the 48 miles, yeah.

           18      Q.    That's a pretty long reach, right?

           19      A.    48 miles is 48 miles long.

           20      Q.    The next paragraph there, the Forest Service

           21  writes about Water Levels.  Do you see that?

           22      A.    I do.

           23      Q.    They say there are a relatively small number

           24  of days per year when the water level itself would have

           25  been suitable to allow a canvas, metal, or a wooden
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            1  boat to attempt to travel down this river, even if the

            2  gradient would have allowed it.  The theoretical window

            3  of opportunity could occur in almost any month of the

            4  year, but it is impossible to predict and thus

            5  impossible to plan ahead for.

            6            Do you see that?

            7      A.    I do.

            8      Q.    Do you agree with those statements by the

            9  Forest Service?

           10      A.    No, I do not.

           11      Q.    And, again, these are statements made by the

           12  agency that's responsible for issuing river permits on

           13  much of the Salt River?

           14      A.    This is the agency that would lose some of

           15  their management responsibilities should the State make

           16  a claim of navigability successfully.  So like I said

           17  earlier, it's not unusual for the federal government --

           18  in fact, that's the nature of the cases in Alaska I

           19  work on, the parties are the federal government arguing

           20  against navigability and the State arguing for

           21  navigability.  So they're not an objective observer in

           22  this case here.

           23      Q.    My question was, this is a statement by the

           24  agencies responsible for issuing permits on the portion

           25  of the Salt River.  Is that right?
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            1      A.    Yes, it is.

            2      Q.    Farther down on that page, the Forest Service

            3  talks about Quartzite Falls and Other Rapids.  And

            4  you've had some discussion about Quartzite Falls a few

            5  times this week already, right?

            6      A.    Yes.

            7      Q.    Have you seen the movie?

            8      A.    I have.

            9      Q.    Quartzite -- with respect to Quartzite Falls,

           10  at the bottom of page 3, the Forest Service says, "Even

           11  with modern technology, boaters routinely portaged

           12  around this rapid.  Some portages took two to four

           13  hours, even when traveling light."

           14            Did I read that correctly?

           15      A.    You read it correctly.

           16      Q.    Here they're talking about the time before

           17  the falls were blasted, right?

           18      A.    Right.

           19      Q.    Would you disagree with the statement by the

           20  Forest Service that some of the portages "took two to

           21  four hours, even when traveling light"?

           22      A.    That seems like an exaggeration, particularly

           23  when traveling light.

           24      Q.    But that's what the Forest Service says here

           25  in this report, right?
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            1      A.    You see it in front of you, yes.

            2      Q.    Then on page 7 of this same report, if you

            3  flip over to that, talking about comparability of

            4  today's boats and boaters.  Do you see that?

            5      A.    Yes, I do.

            6      Q.    Second paragraph -- second sentence in that

            7  paragraph says, "River-runners today, with their

            8  high-tech equipment and improved techniques, simply

            9  cannot be compared to the situation in 1912; to do so

           10  would be like comparing a delicate, bruise-prone apple

           11  with a thick-skinned, practically indestructible

           12  orange."

           13            Did I read that correctly?

           14      A.    Yes.

           15      Q.    Do you agree or disagree with this statement

           16  by the Forest Service?

           17      A.    I would disagree --  Well, I already told you

           18  that today's boaters are more -- boats are more

           19  durable, but I disagree that -- that historic boats

           20  could not have gone down through there, particularly at

           21  low flow conditions.

           22      Q.    You would agree, though, that current boaters

           23  have more high-tech equipment than somebody in 1912?

           24      A.    Yeah.

           25      Q.    You would agree that they have improved
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            1  techniques -- more improved techniques than somebody in

            2  1912?

            3      A.    No.

            4      Q.    You don't think that your -- you and your

            5  fellow river runners have developed improved techniques

            6  over the last century?

            7      A.    I would assume that people 100 years ago

            8  probably had some pretty outstanding techniques

            9  compared to the general population.

           10      Q.    You don't recall Mr. Dimock, for example,

           11  testifying on the Verde about improvements in

           12  techniques in river running over the last century or

           13  so?

           14      A.    What I think he said is that -- what I recall

           15  him saying --  No.  I guess to answer your question,

           16  no, I don't recall him saying that specifically.

           17

           18            EXAMINATION BY COMMISSIONER ALLEN:

           19                 COMMISSIONER ALLEN:  Before we close out

           20  on this, I have a question.

           21                 Jon, on page number 2 of the letter that

           22  was sent to the Navigable Stream Adjudication

           23  Commission, first paragraph, the last sentence, would

           24  you read that?

           25                 THE WITNESS:  "Based on our knowledge"?
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            1                 COMMISSIONER ALLEN:  Yes.

            2                 THE WITNESS:  "Based on our knowledge of

            3  this river over the past 90 years, it is the judgement

            4  of the Forest Service that four of the nine criteria do

            5  apply, thus mandating, as per Section 1128 of ARS 37,

            6  that a Commission finding and recommendation of

            7  nonnavigability be made."

            8                 COMMISSIONER ALLEN:  Is the time frame

            9  pertinent in this discussion?

           10                 THE WITNESS:  I believe they're making

           11  reference to the presumption of nonnavigability that

           12  was struck down by the Arizona courts.

           13                 COMMISSIONER ALLEN:  And over the past

           14  how many years?

           15                 THE WITNESS:  90 years.

           16                 COMMISSIONER ALLEN:  So that would be

           17  1935?

           18                 THE WITNESS:  Yes.

           19                 COMMISSIONER ALLEN:  1925, as the

           20  case --

           21                 THE WITNESS:  Published in --

           22                 CHAIRMAN NOBLE:  '98.

           23                 THE WITNESS:  -- '98, so 90 years would

           24  be 1908.  But it would have been, I guess, just barely

           25  prior to -- I think they're probably referring to the
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            1  establishment of the forest, possibly.  That would be

            2  my guess.  But it's certainly not the time frame

            3  dictated by the Winkleman decision.

            4

            5               CROSS-EXAMINATION (Continued)

            6  BY MR. McGINNIS:

            7      Q.    You don't believe that anything after 1908 is

            8  irrelevant for purposes of looking at navigability, do

            9  you?

           10      A.    No, I don't.

           11      Q.    And this report, they talk about the criteria

           12  in Section 37-1128.  Do you remember that?  Did you see

           13  that?

           14      A.    Yes.

           15      Q.    You remember those criteria that were in the

           16  statute at one point, right?

           17      A.    Yes.

           18      Q.    And those criteria related to presumptions of

           19  navigability or nonnavigability?

           20      A.    Right.

           21      Q.    Even though those presumptions might no

           22  longer be valid, you wouldn't say that the factual

           23  information in this report is necessarily invalid for

           24  that reason, would you?

           25      A.    Do I agree that it's factual and true?  I
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            1  think true information should always be relevant.

            2      Q.    So if there's factual information in here

            3  that's correct, the fact that the report was prepared

            4  at a time when there were some statutory presumptions

            5  that were later found invalid wouldn't mean that that

            6  correct factual information was no longer relevant?

            7      A.    No.  I think it goes more to the conclusions.

            8      Q.    Let's go over to your PowerPoint now, if we

            9  can, Jon.  You, obviously, prepared this PowerPoint,

           10  dated October 15th, that's Exhibit SLD 364, right?  You

           11  said earlier.

           12      A.    Yes.

           13      Q.    And you prepared some prior versions of the

           14  PowerPoint that have been submitted over the past few

           15  months?

           16      A.    Yes.

           17      Q.    You also worked on the Land Department's

           18  original report from 1993, correct?

           19      A.    Yes, I did.

           20      Q.    And you were responsible for updating that

           21  report in 1996?

           22      A.    Yes.

           23      Q.    And again in 2003?

           24      A.    Yes.

           25      Q.    And when you did the '93 report, you worked
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            1  for CH2M Hill?

            2      A.    That's correct.

            3      Q.    All right.  When you did the '96 report, you

            4  worked for your own company?

            5      A.    Yes.

            6      Q.    And you recall testifying, based upon those

            7  reports, I think it was April 7, 2003, on the Upper

            8  Salt -- Lower Salt.  Do you recall that?

            9      A.    I recall that it happened, yeah.

           10      Q.    At the Department of Transportation

           11  auditorium?

           12      A.    Yes.

           13      Q.    Do you also recall having to testify on the

           14  Upper Salt on October 20th, 2005, roughly?

           15      A.    I do roughly remember that, yeah.

           16      Q.    Slide 5 of your current PowerPoint,

           17  Exhibit SLD 364, you list the ASLD project team,

           18  correct?

           19      A.    I do.

           20      Q.    And I know you talked about some of this on

           21  your direct, and you actually answered some of the

           22  questions I was going to have.

           23            Mr. Iserman works for your company, right?

           24      A.    Still does.

           25      Q.    Still does?
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            1            The report -- the PowerPoint refers to

            2  hydrology with respect to his area of expertise.  Is

            3  that correct?

            4      A.    It's one of the areas of his expertise, yeah.

            5      Q.    What other areas of expertise would he have

            6  that relate to this project?

            7      A.    Brian Iserman is probably the foremost and

            8  best known consultant/expert in stream gaging, other

            9  kinds of gaging, data collection in the Southwest.

           10  Recently received an award from the national

           11  association of people who do that kind of stuff for his

           12  contributions there.  And those would be the areas that

           13  relate to navigability.

           14      Q.    What's his educational background, if you

           15  know?

           16      A.    He has a bachelor's in hydrology from the

           17  University of Arizona.

           18      Q.    What did he do -- what was his role on the

           19  project team?

           20      A.    Hydrology.

           21      Q.    Did he do part of the hydrology and you do

           22  part of the hydrology, or did you not get involved?

           23      A.    At this time, he was working on the data

           24  collection for the USGS stream flow data.  That's for

           25  the Upper Salt.  You can see it's noted there.  The
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            1  ratings curves, he did some of the writing of that

            2  chapter, and then I did the final writing for the

            3  products that we had on the Upper Salt, which was the

            4  hydrology and geology chapters, possibly the modern

            5  boating chapter as well, if there is a chapter on that.

            6      Q.    Did he work on the current PowerPoint?

            7      A.    No.

            8      Q.    Did he have any role in your preparation for

            9  this round of the hearings?

           10      A.    I consult with Brian on some things from time

           11  to time.  I asked him his recollection about some

           12  items.  But the PowerPoint's basically my work.

           13      Q.    Okay.  You talked on your direct about Pat

           14  Quinn.

           15      A.    Yes.

           16      Q.    All right.  She used to work for Stantec?

           17      A.    She did use to work for Stantec.

           18      Q.    Probably worked for some other company the I

           19  can't remember the name of.

           20      A.    It's a company called JE Fuller/Hydrology &

           21  Geomorphology.

           22      Q.    I should remember the name of that.  I

           23  thought you said she worked someplace else.

           24      A.    No.

           25      Q.    She works for you now?
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            1      A.    She work- -- we work at the same company,

            2  yeah.

            3      Q.    And what's her area of expertise?

            4      A.    She's a civil engineer with a degree from, I

            5  think, the University of New Hampshire.  She's been

            6  practicing longer than I have.  She is, besides being

            7  an amazing person, an excellent project manager,

            8  extremely smart.  She has done a number of these

            9  navigability studies.  Stantec did some -- I think they

           10  set up -- they're project managers for the small and

           11  minor watercourse studies.  Her expertise is surface

           12  water, drainage, and engineering.

           13      Q.    Did she work at all on the current

           14  PowerPoint?

           15      A.    No.

           16      Q.    She didn't do anything to help you prepare

           17  for your testimony today?

           18      A.    She and I chat about navigability from time

           19  to time because of her history there.  I sometimes go

           20  to her for "What do you remember about such-and-such?"

           21  I think I got copies of the small and minor watercourse

           22  stuff and reviewed those.  Probably not anything else,

           23  though.

           24      Q.    Dennis Gilpin's the historian, right?

           25      A.    Yeah, I think historian, ethnographer is his
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            1  title on his card.  He may be an archaeologist as well.

            2  I'm not sure.

            3      Q.    And he used to work for SWCA?

            4      A.    He did.

            5      Q.    He's the one that now works for a different

            6  company?

            7      A.    Yes.

            8      Q.    Doesn't work for you?

            9      A.    No.

           10      Q.    Do you know what his educational background

           11  is?

           12      A.    Not offhand.

           13      Q.    What was his role on the ASLD project team?

           14      A.    In both the upper and the lower reports, he

           15  was in charge.  He led the SWCA team in the history and

           16  archaeology chapters.  And he did some research on

           17  collecting photographs from some of the -- at that time

           18  archives that were tougher to get into, that are now

           19  open to the general public.  Let's see.  What else did

           20  he work on?  He did some oral history interviews.  And

           21  they may have done the GIS -- chapters -- would they

           22  may have done that?  I don't recall right now.

           23      Q.    And he testified, actually, on the Upper Salt

           24  back in 2005 before the Commission, right?

           25      A.    It was the Salt or the Gila, one of those
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            1  two.  He has testified before the Commission.

            2      Q.    Do you know why he's not here testifying on

            3  this river?

            4      A.    Well, that's a good question.  Why did he not

            5  do that?  Partly budget-related, I would imagine.

            6      Q.    Was that your decision or the decision of the

            7  Land Department?

            8      A.    I wish I could make the budgets.  But no.

            9  The Land Department makes those decisions, in

           10  conjunction with the Attorney General's office.

           11      Q.    And you don't have a degree in history,

           12  right?

           13      A.    I don't.

           14      Q.    Do you have any coursework in history?

           15      A.    I do.

           16      Q.    How many courses?

           17      A.    In my college career, probably three or four

           18  classes in that subject.  But, you know, it depends how

           19  you -- where you draw the line in history.  So geology

           20  is history, kind of a different kind of history.

           21      Q.    A little bit farther back than --

           22      A.    You know, I'm a geomorphologist, so we're

           23  considered -- concerned with a little closer than

           24  really far back.  In particular, I work in the urban

           25  environment, so it's pretty normal for me to be using
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            1  historical documents.  Because of the interface with

            2  urban environment, you can find out a lot about the

            3  areas that I work in by looking at historical

            4  documents.

            5      Q.    If we were involved in a court case that just

            6  involved history issues, would you consider yourself

            7  competent to testify on those issues as an expert?

            8      A.    If it were histories of streams, yes.  But if

            9  it were histories of currency in Europe or something

           10  like that, no.

           11      Q.    In reaching your opinions on the history

           12  issues involved with the Salt River, did you rely upon

           13  the opinions or the work by Mr. Gilpin?

           14      A.    Yes.

           15      Q.    And Mr. Gilpin actually did all the

           16  historical research for the prior reports, right?

           17      A.    Well, he was in charge of that.  But, again,

           18  as we were -- we had an extensive -- extensive -- to

           19  the extent we had a budget, we researched -- we were

           20  all doing research and coming across things that --

           21  occasionally, he found things he felt like related to

           22  hydrology and I would find things that related to

           23  history, and we would share information.  So . . .

           24      Q.    Sorry.  I didn't mean to rustle papers while

           25  you were talking.  Are you done?
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            1      A.    Yeah.

            2            Actually, going back to your question about

            3  am I a historian, I've actually written articles and

            4  given training classes on the use of historical

            5  documents and the consideration of history in doing

            6  geomorphology and engineering, so that's certainly not

            7  out of my strike zone.

            8      Q.    What we've handed you is excerpts from the

            9  transcript from the prior hearing on the Lower Salt

           10  back in April 7, 2003.  Do you see that?

           11      A.    Yes, I do.

           12      Q.    I direct your attention to page 49 of that

           13  transcript, starting on line 4.  I think this is part

           14  of my examination of you from 12 years ago or so.  My

           15  question was, "Did you have any concern -- when you

           16  were doing this, did you have any concern about the

           17  credibility of this newspaper article or the articles

           18  about this trip, that you recall as you sit here today?

           19  It's not a memory test."

           20            And your answer was, "Let me answer from the

           21  perspective of a project manager who wasn't doing the

           22  primary research on the historical.  Having had

           23  discussions with historians, I think they were always

           24  concerned about the credibility of any article they --

           25  that they looked at."
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            1            Did I read that right?

            2      A.    Yes, you did.

            3      Q.    Does that refresh your recollection about who

            4  was doing the primary research on the historical issues

            5  for the 2003 report?

            6      A.    I don't think that changes anything I said,

            7  no.

            8      Q.    So you are saying today that you did part of

            9  the historical research for the Land Department report?

           10      A.    I was not doing the primary research, but

           11  there was things that we found of historical nature,

           12  things that we looked for, depending on where we were

           13  going.  But yes, as the slide says right there, Gilpin

           14  was in charge of the history in the archaeology

           15  sections.

           16      Q.    And he wasn't involved in the preparation of

           17  the current PowerPoint.  I think you said that already,

           18  right?

           19      A.    Not directly, no.  I did ask him some

           20  questions, called him up.

           21      Q.    So if there are opinions on historical issues

           22  or new newspaper articles or new other historical

           23  accounts that are in your PowerPoint that weren't in

           24  the prior Land Department reports, Mr. Gilpin hasn't

           25  had any involvement in those, right?
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            1      A.    He's had a small amount of involvement.

            2      Q.    What would that involvement have been?

            3      A.    Well, after we --  I heard some criticism

            4  saying, well, you know, these articles are unreliable

            5  and it's boosterism and things like that.  So I called

            6  him up and said, "Dennis, explain to me what this

            7  boosterism -- what you perceive this to be, because I

            8  apparently have some sort of different idea."

            9            So he went, "What do you mean?"  We talked

           10  about it, the term, that, no, in fact, I did have a

           11  pretty good idea of what boosterism was.

           12            And I said, "Well, how about this article

           13  right here?"  And we were talking specifically about

           14  the Day brothers' account.  So I sent him the Day

           15  brother accounts, and I said, "Does this sound like

           16  boosterism to you?"

           17            And he said no.  And he said, "Boosterism is

           18  more like . . . ."  And so I found a different article,

           19  and we discussed that.  And he said, "No, this is more

           20  of an example."  And I think I brought those in in my

           21  rebuttal for the Verde or the Gila, one of those two.

           22            But anyway, so that was the nature of the

           23  discussions that we had on those.

           24      Q.    So did you confer with him regarding the

           25  veracity of every new historical article that was in
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            1  your PowerPoint that wasn't in the prior report?

            2      A.    No.  I conferred with him enough to feel

            3  comfortable with what we found and my own judgment

            4  about determining what was factual and what was -- for

            5  instance, the tongue-and-cheek article that we talked

            6  about previously.  Turns out I don't need a historian

            7  to know how to read a newspaper.

            8      Q.    Do you think you might need a historian to

            9  know how to interpret a newspaper?

           10      A.    You know, I was reading the newspaper last

           11  night and thinking about that very question.  I think I

           12  have a pretty good idea in most cases.

           13      Q.    Were you reading a historical newspaper or a

           14  modern-day newspaper?

           15      A.    You know, I think history is being made right

           16  as we speak, so . . .

           17            But I get the sense of your question, and

           18  when reading historical articles, yes, it's nice to

           19  have the opinion of a historian.  And that's why we had

           20  a historian on our team when we developed these

           21  reports.

           22      Q.    But you don't have any testifying during this

           23  session, right?

           24      A.    Not so far.

           25      Q.    What we've handed you now is the transcript
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            1  from the October 20, 2005, hearing on the Upper Salt.

            2  I think Mr. Murphy already talked to you about some of

            3  this, so I'm going to skip that part.

            4            But the part that I wanted to talk to you

            5  about that Mr. Murphy didn't cover is on page 16,

            6  starting on line 9.  I hope I'm not repeating this.

            7  This is Mr. Gilpin's testimony.  If you'll look back on

            8  page 12, it's where you can see Mr. Gilpin starts

            9  talking.

           10            And he says, "And finally, I think overall, I

           11  have to look at this in the overall assemblage of

           12  accounts and recognize that people were looking for

           13  opportunities to float the Upper Salt.  They were

           14  investigating these opportunities and they were

           15  prepared to take advantage of these opportunities."

           16            Did I say that correctly?

           17      A.    Yes.

           18      Q.    So was it your understanding that it was

           19  Mr. Gilpin's opinion back in 2005 that, by looking at

           20  the historical accounts, he came to the conclusion that

           21  people were present and able and willing to take the

           22  opportunity of -- take advantage of opportunities to

           23  boat on the Upper Salt in historical times?

           24      A.    Well, I think he says what he means right

           25  here.  I have to look at this.  The overall assemblage
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            1  of accounts, and recognized people were looking for

            2  opportunities to float the Upper Salt, they were

            3  investigating these opportunities, and they were

            4  prepared to take advantage, so I think that's what he

            5  means.

            6      Q.    So would you agree with that?

            7      A.    Yeah.  I think that people were.  Some people

            8  were.  Again, not everybody boats.  Not everybody has

            9  the time for it or the inclination or the skills, but

           10  there were some people that went out and did it, yeah.

           11      Q.    So in historical times back in the 1800s,

           12  when these newspaper articles we're talking about were

           13  happening, there were people that were out looking for

           14  opportunities to boat on the Upper Salt.  Is that your

           15  opinion?

           16      A.    Yeah.  Yeah.

           17      Q.    So doesn't that really mean that Mr. Gilpin

           18  was saying that if the river had been navigable, people

           19  would have boated it because people were there ready to

           20  take advantage of opportunity?

           21      A.    No, I don't see him saying that.

           22      Q.    But he is saying that there were people there

           23  ready, willing, and able to take advantage of

           24  opportunities to boat on the river, right?  Isn't that

           25  what you just said?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      971


            1      A.    No, I don't think I said ready, willing, and

            2  able.  I think you said that.

            3      Q.    Prepared to take advantage of the

            4  opportunities to boat on the Upper Salt.

            5      A.    Yes.  That's what it says.

            6      Q.    We go on to Slide 7 of your PowerPoint.  You

            7  talked about this some on direct.  I had question or

            8  one series of questions.

            9            You talked about in this slide about your

           10  prior work on the East Coast.  Can you tell me what

           11  states you've done navigability work in on the East

           12  Coast?

           13      A.    North Carolina.

           14      Q.    What was the river issue?

           15      A.    I've been directed not to say.

           16      Q.    It was some confidential -- something for a

           17  client that was confidential?

           18      A.    Yes.

           19      Q.    Have you done any other work on the East

           20  Coast other than that one confidential case?

           21      A.    Not related to navigability, no.  Other than

           22  some personal navigating.

           23      Q.    Slide 9, you referred to your field

           24  experience on parts of Segment 6.  Do you see that?

           25  I'm sorry.  I'll let you catch up there.
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            1      A.    Yeah.

            2      Q.    Is that field experience on Segment 6 limited

            3  to the portion of Segment 6 that's upstream from

            4  Granite Reef and also some paddling on the effluent

            5  reaches down below?

            6      A.    Yes.

            7      Q.    Neither of those are in the ordinary and

            8  natural condition at this point, are they?

            9      A.    I would say the physical condition of the

           10  upper part of Segment 6 from the Verde confluence down

           11  a couple miles probably is in the ordinary and natural

           12  condition.  The flow rates are, obviously, moderated by

           13  releases from the dam system.  Downstream of Granite

           14  Reef -- well, actually, in the backwater of Granite

           15  Reef and downstream of Granite Reef, no, that river,

           16  presumably, is not in its ordinary and natural

           17  condition.

           18      Q.    I believe you testified either this morning

           19  or yesterday that ordinary flows shaped the low flow

           20  channel.  Is that right?

           21      A.    Yes.

           22      Q.    The ordinary flows of the stretch from

           23  Stewart Mountain to Granite Reef are different than

           24  what they would have been before the dams, aren't they?

           25      A.    The annual hydrograph is different.
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            1      Q.    And what flows are there on a day-to-day

            2  basis are different?

            3      A.    Well, I would say that the flows in January

            4  are significantly lower now than they were before.  And

            5  there are probably flows in June that are, on average,

            6  higher than they would have been before.

            7      Q.    Essentially, the same amount of water passes

            8  through there in a given year.  It's just spread

            9  over -- more over the course of a year.  Is that

           10  generally what happens with a hydrograph?

           11      A.    Sort of.  Well, there's a little less water

           12  because a fair amount of it evaporates.  And not

           13  throughout the year.  I would say -- are you asking me

           14  specifically about Segment 6, or are you talking about

           15  just downstreams of dams in general?

           16      Q.    I'm asking specifically about the portion

           17  from Stewart Mountain to Granite Reef.

           18      A.    Okay.  So it doesn't really flow throughout

           19  the year.  Through the bulk of the year, the river gets

           20  shut off.  And then somewhere around May, they flip it

           21  on again.  And somewhere around the end of September,

           22  they most years flip it off.  So they kind of jam in

           23  what used to occur throughout the year into the

           24  irrigation season, basically.

           25      Q.    And they also take the flows that would have
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            1  occurred naturally in a larger quantity in the spring

            2  and spread those flows throughout the year by annual

            3  storage?

            4      A.    Right.  They store the flow and release it.

            5      Q.    While we're on this, rather than just walking

            6  through page by page, let's go to Slide Page 151.  This

            7  is the -- this is a photo from 1910 of the Sheep Bridge

            8  on the Salt River.  Is that right?

            9      A.    That's my understanding, yeah.

           10      Q.    And the Sheep Bridge, at least that you know

           11  of, is located between Stewart Mountain and Granite

           12  Reef?

           13      A.    That's correct.

           14      Q.    And so this is part of the -- part of the

           15  reach that you would have boated on recently with

           16  Mr. Dimock?

           17      A.    That's my understanding where this location

           18  is, yeah.

           19      Q.    When you went by there on August 31st, did

           20  that area look like it does in this photo?

           21      A.    I would say yes.  There are changes that have

           22  occurred in there, but by and large, you colorize this

           23  picture properly, I think you could convince people

           24  there was a Sheep's Bridge out there today.

           25      Q.    I was just up there this weekend.  It wasn't
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            1  on a boat, so I had a less good viewpoint than you did.

            2            But isn't there a lot more vegetation along

            3  the reach now than there was in this photo?

            4      A.    There is more vegetation in some places,

            5  yeah.  I'm thinking about the water not the --

            6      Q.    Doesn't the riparian vegetation serve to

            7  stabilize the channel?

            8      A.    To a degree, yeah.

            9      Q.    Isn't the channel there now narrower than it

           10  is in this photo?

           11      A.    No, I think the channel there now is actually

           12  wider.

           13      Q.    You don't think the channel's more defined

           14  than it was in this photo right now?

           15      A.    Like I'm telling you, this picture, to me,

           16  looks like that stretch of the river.  I think you can

           17  take 9 people, 10 people and say -- who boat that river

           18  a lot and say, "Is this what it looks like out there in

           19  that general area?"

           20            They would say, "Yes, this is kind of what

           21  that segment of the river looks like."

           22      Q.    Let me ask you some questions more generally,

           23  not specifically, about this reach.

           24            Would you agree that a century of regulated

           25  flows in a stretch, as compared to what the river would
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            1  have been before those regular -- that regulation, that

            2  you're going to have fewer floods?  That's a horrible

            3  question.  Let me start over again.

            4            Let's talk about -- let's talk about this

            5  reach.  Are there fewer floods in the area between

            6  Stewart Mountain and Granite Reef now than there would

            7  have been before the five dams were constructed -- the

            8  four storage dams plus Granite Reef?  Are there fewer

            9  floods in that stretch below Granite Reef -- below

           10  Stewart Mountain?

           11      A.    Well, to answer your question very

           12  specifically, I would have to do an analysis of the

           13  inflows at Roosevelt and the flows at Stewart Mountain.

           14  My strong suspicion is -- with a high degree of

           15  probability, is that yes, the flood peaks, for sure,

           16  are less and the hydrographs are significantly altered

           17  from the natural condition.

           18      Q.    The fact that there are fewer and smaller

           19  floods, that results in less riparian vegetation,

           20  doesn't it -- excuse me, that results in more riparian

           21  vegetation?

           22      A.    Yeah.  I was about to disagree.

           23      Q.    I hate to have that happen.

           24      A.    Yeah.  Plus it's just pushed the question

           25  right out of my mind.  So say it again.
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            1      Q.    The big floods come along, blow out -- wipe

            2  out riparian vegetation sometimes, right?

            3      A.    Sometimes, yeah.

            4      Q.    So if I have fewer floods and the floods I do

            5  have are smaller, more than likely I'm going to have

            6  more riparian vegetation than I would have if I had had

            7  more floods?

            8      A.    No other factors involved, yeah.  But there

            9  could be other factors in terms of the invasive plants

           10  that have come in -- you know, what you're trying to

           11  count as vegetation, if it's just native species or

           12  non-native species, and lack of floods on other parts

           13  of the Salt River have resulted in increased vegetation

           14  because it allows tamarisk and other plants to come in.

           15  So that can happen, yeah.

           16      Q.    And it's also true, isn't it, that having

           17  fewer floods and smaller floods can tend to have the

           18  channel be more simple, more likely to have a single

           19  channel?

           20      A.    I have a vague recollection of you guys

           21  arguing the opposite way on the Verde, but . . .

           22      Q.    Well, I'm just --  Maybe I'm agreeing with

           23  you finally.  But I'm just asking the question.

           24      A.    You know what?  I guess -- so you are saying

           25  that the channel pattern becomes less, you get a
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            1  narrower channel because of that?

            2      Q.    More likely to have a single channel in a

            3  situation where you have flows that are controlled by a

            4  reservoir and more regularly disbursed throughout the

            5  year.

            6      A.    I don't know.  Downstream of Bartlett, since

            7  the dam's come in, I would say it's less single channel

            8  in that specific case.

            9      Q.    You would say it's less below Bartlett, less

           10  of a single channel?

           11      A.    Yeah, because you're not washing out the

           12  vegetation, you tend to -- stuff grows more up here in

           13  the channel, and it catches vegetation.  It's kind of

           14  nasty with strainers right now.

           15            So not necessarily.  I would say, you know,

           16  in a theoretical sense.  But in a more practical sense,

           17  looking at the Salt River, I showed those comparisons

           18  of channel location from the 1905 maps and the current

           19  aerials and whatnot, and my read there is there's just

           20  not that much change.  I haven't seen any measurements

           21  that show that the channel is significantly different

           22  deeper, narrower, anything.  Certainly they try to make

           23  the argument that the floodplain vegetation is thicker,

           24  but, again, like I say, take a look at this picture, go

           25  out there today and see if that's not representative of
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            1  that segment in general.

            2            So I would have to say in this case, I'm not

            3  seeing any evidence of that.  Certainly be open to have

            4  that submitted.

            5      Q.    Does the capture of sediment at the dams,

            6  including Stewart Mountain, potentially have an impact

            7  on the channel downstream?

            8      A.    Yeah, I think we talked about that with

            9  Mr. Murphy, yeah.  So in the books, you trap sediment

           10  in the dam and you're typically gonna increase scour

           11  and deepen the channel downstream, but there's a whole

           12  bunch of other factors that need to be considered.  And

           13  I wouldn't say that this segment of the river, having

           14  been on it as many times I have had, really bears the

           15  characteristics of a stream that has that kind of

           16  downstream-of-the-dam sort of effect.  Undoubtedly,

           17  there's a little less sand in that reach.  I'm not sure

           18  it's changed the geometry all that significantly,

           19  though.

           20      Q.    But to be sure about what the effect of the

           21  dam had been, you would have had to have seen it before

           22  and after the dam, right?

           23      A.    To be sure, yeah.

           24      Q.    Let's go back to the -- go back to page 7,

           25  then.  Sorry to skip around so much.  I'm sorry.  We


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 4    10/23/2015
                                                                      980


            1  already talked about 7.

            2            Let's go back to 9.  In this Slide 9, the

            3  third bullet point from the bottom you say, "Summer,

            4  Winter, Spring, and Fall trips at ordinary flows (90 to

            5  2,200 cfs)."

            6            And my question is merely to make sure I

            7  understand this.  Are you saying your trips were

            8  between 90 and 2,200 cfs --

            9      A.    Yes.

           10      Q.    -- or that's what the ordinary flows are?

           11      A.    Trips.

           12      Q.    So your trips that were part of the ordinary

           13  flow -- that were done in ordinary flow were between 90

           14  and 2,200 cfs?

           15      A.    Yes.

           16      Q.    And the ordinary flow range might be

           17  different than that?

           18      A.    Yeah.

           19      Q.    Do you have in your report anywhere what you

           20  believe the ordinary flow to be for any segment of the

           21  Salt?

           22      A.    Yeah.

           23      Q.    Can you tell me what that is?

           24      A.    I think I was saying earlier this week that I

           25  would accept that 10 to 90 percent range as being the
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            1  typical -- being ordinary flows.  And I would say

            2  there's probably a buffer zone above that ordinary

            3  range before you get into something that's a flood.

            4      Q.    Let's go on to Slide 13.  This is the two

            5  different -- two different channel patterns, right?

            6      A.    There are two different patterns on there.

            7  The thing in the middle has some other stuff, but yeah.

            8      Q.    And the panel -- the channel pattern on the

            9  left is braided.

           10      A.    Yes, it is.

           11                 CHAIRMAN NOBLE:  Mr. McGinnis, do you

           12  believe it would be possible for you to complete your

           13  examination on this item in less than 10 minutes?

           14                 MR. McGINNIS:  Yes.

           15                 CHAIRMAN NOBLE:  Thank you.

           16  BY MR. McGINNIS:

           17      Q.    And I think you testified on Monday that

           18  there was no portion of the Salt that looked like the

           19  photo on the left.  Do you recall that?

           20      A.    In its ordinary and natural condition, yes.

           21  Some of the Segment 6 today is depleted condition.

           22  Absent the water, it looks a little more like that.

           23      Q.    What I've handed you is part of Exhibit C026

           24  which are some the photos that were taken by the

           25  reclamation service -- the Bureau of Reclamation, and
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            1  they were in the 19- -- teens -- this is in the 1910

            2  section.  Okay?  And my question is, first of all, the

            3  top photo says "Lubken," who, I will tell you, is the

            4  photographer who took a lot of these pictures,

            5  ". . . took this photo of his car and, presumably, his

            6  dog in March 1907 somewhere near the town of

            7  Roosevelt."  Did I read that right?

            8      A.    Or his very ugly wife, yeah.

            9      Q.    Yeah, let's hope not.

           10            It says, "The Salt River floodplain is in the

           11  background."  Did I read that right?

           12      A.    Yes.

           13      Q.    So this is near Roosevelt, March 1907, prior

           14  to the completion of the dam, correct?

           15      A.    Yes.

           16      Q.    Doesn't that picture look a lot like the

           17  picture on the left on your Slide 13?

           18      A.    If you have a better picture -- it's very

           19  tough to tell from what I'm looking at in the

           20  background there.

           21      Q.    You can't tell -- you can't tell whether all

           22  that area behind there is water with sandbars and

           23  braids in it?

           24      A.    I couldn't guarantee it, no.

           25      Q.    You know that above the dam in the area where
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            1  the Salt and Tonto Creek meet, there's kind of an

            2  alluvial area that's different in character than lots

            3  of the other stretches of the Upper Salt, right?

            4      A.    Yeah.  I think I've actually got a picture of

            5  that in my presentation.  A little more clear than this

            6  one here.

            7      Q.    Again, you can't -- you can't tell where the

            8  water is and where the water isn't in this picture?

            9      A.    Not with confidence, no.  And I think I said

           10  in my presentation that that particular area you're

           11  talking about near Roosevelt is where Tonto Creek comes

           12  in, a little bit of a delta that it forms, as well as

           13  the constriction as you enter the canyon there, flowing

           14  downstream from Roosevelt, that that would be an area

           15  where you would be likely to have more braiding, but

           16  that's not really representative of the rest of the

           17  reach.

           18            So, you know, we've done this route before.

           19  You could pick out an isolated spot here and there and

           20  say, "Hey, well, doesn't this kind of look like that?"

           21  And it might kind of look like that at this spot.  But

           22  I'm speaking of the segment as a -- more as a whole.

           23  And, you know, I wouldn't say in any way the picture on

           24  the left represents the ordinary and natural condition

           25  of the Salt River in any segment as a whole.  There
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            1  might be a spot that starts to look a little bit more

            2  like that for specific reasons, but --

            3      Q.    But you would agree that the Salt River above

            4  Roosevelt Dam, above the actual dam, in March of 1907

            5  was generally in its ordinary and natural condition, at

            6  least its natural condition?

            7      A.    Well, certainly, in more of its natural

            8  condition, yeah.  How ordinary it was post-1905 flood,

            9  you may be looking at a lot of deposition that occurred

           10  there because of high flows.  Again, it's very

           11  difficult to tell what's channel and what's not channel

           12  there, so . . .

           13      Q.    And if this is in the -- somewhere near the

           14  town of Roosevelt, which of your segments would this

           15  photo be in?

           16      A.    In the bottom of three.

           17                 MR. McGINNIS:  I'm done with that line

           18  of questioning.  I could keep going if you want or --

           19  we're just going to keep walking through his

           20  PowerPoint, so if you're looking for a good place to

           21  stop, this is good, or we can go on.

           22                 THE WITNESS:  I would like to make a

           23  motion.

           24                 MR. McGINNIS:  Well, you asked me when I

           25  would be done with the line of questioning on this
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            1  exhibit.  I'm done with the line of questioning on this

            2  particular --

            3                 CHAIRMAN NOBLE:  Thank you.

            4                 We will recess now until Tuesday,

            5  November 17th, here in this hearing room at 9 a.m.  And

            6  at that time, as I understand it, Mr. McGinnis will

            7  continue examining Mr. Fuller.

            8            (The proceedings were adjourned at 4:23 p.m.)

            9
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 1                TRANSCRIPT OF PROCEEDINGS
 2
 3                 CHAIRMAN NOBLE:  Good morning.  We're
 4  here today on the fourth day of the hearing to
 5  determine the navigability of the Salt River.
 6  Yesterday, as the sun set, Mr. Murphy was examining
 7  Mr. Fuller.  We won't call it cross.  It seems pleasant
 8  enough.
 9                 Mr. Fuller, are you ready this morning?
10                 MR. FULLER:  Yes, I am.
11                 CHAIRMAN NOBLE:  Mr. Murphy?
12                 MR. MURPHY:  Good morning.  Tom Murphy
13  for the Gila River Indian Community.
14                 CHAIRMAN NOBLE:  Mr. Murphy, I'm sorry
15  to interrupt you, but George reminds us that we need to
16  call the roll.
17                 DIRECTOR MEHNERT:  Commissioner Allen?
18                 COMMISSIONER ALLEN:  Here.
19                 DIRECTOR MEHNERT:  Mr. Henness?
20                 COMMISSIONER HENNESS:  Present.
21                 DIRECTOR MEHNERT:  Commissioner Horton?
22                 COMMISSIONER HORTON:  Here.
23                 DIRECTOR MEHNERT:  Chairman Noble?
24                 CHAIRMAN NOBLE:  I am here.
25                 Mr. Murphy, please proceed.
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 1                 MR. MURPHY:  Thank you.
 2
 3                 JONATHAN EDWARD FULLER,
 4  called as a witness on behalf of the State Land
 5  Department, was examined and testified as follows:
 6
 7                 CROSS-EXAMINATION (Continued)
 8  BY MR. MURPHY:
 9      Q.    I think when we left yesterday, Mr. Fuller,
10  we were discussing some of these historical accounts of
11  boating on the Salt River.
12            Before we do that, I did want to ask you a
13  few additional questions about the newspaper accounts,
14  in general.  I was looking through testimony in the
15  Salt River from 2005.  And I think you said Mr. Gilpin
16  was the person who assisted in compiling your history?
17      A.    He was in charge of the elements of the
18  project they worked on, and history was one of those,
19  yes.
20      Q.    So in 2005, Mr. Gilpin said, "But it does
21  appear that it was a relatively rare occurrence, rare
22  enough that when it did occur, it was usually
23  newsworthy.  In most of these situations, it was being
24  reported on because it was a newsworthy event."
25            He was talking about newspaper accounts of
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 1  navigation of the Salt River.  Do you agree with his
 2  statement?
 3      A.    In general, yeah.
 4      Q.    He also said, and I quote, It's also very
 5  clear for many of these accounts that people
 6  regarded -- people themselves regarded their trip down
 7  the Salt as an experimental sort of thing.
 8            Do you agree with that statement?
 9      A.    There are definitely trips down that were
10  experimental and were specifically described as that.
11      Q.    And you chose him to put together or
12  participate in the historical portion of your report,
13  right?
14      A.    Yes.
15      Q.    With regard to the individuals who
16  participated in putting that report together, were
17  those individuals, for lack of a better way to put it,
18  individuals the State Land Department said "These are
19  the people that are going to participate," or did you
20  get to pick them?
21      A.    We got to pick them.
22      Q.    All right.  Slide 164 of your presentation,
23  which, again, is State Land Department's Number 364,
24  talked about the Buckey O'Neill "Yuma or Bust"
25  expedition.  As with --  And I couldn't find a
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 1  newspaper article in the State Land Department's
 2  newspaper articles, but in your report, you basically
 3  identified that this party left Phoenix for the purpose
 4  of exploring the Salt and Gila Rivers, and as with some
 5  of the other accounts involving transportation or
 6  boating or going from the Salt River Valley down to
 7  Yuma, it doesn't say exactly where they left on the
 8  Salt River, does it?
 9      A.    I'm not sure the purpose of their trip was
10  exploration.  As I understand that word, I think it was
11  more travel.  But let's take a look.  Well, the article
12  that I have from the Gazette, September of 18- --
13  November of 1881, says they left Phoenix.
14      Q.    In 1881, did the south boundary of Phoenix
15  abut the Salt River?
16      A.    I don't know.
17      Q.    Now, I think the article also said that the
18  party was seen 12 miles -- and it just says, and I
19  quote, from here, wading in mud and pulling the boat,
20  right?
21      A.    Yes.  Says wading in mud, water up to their
22  knees, pulling the boat, and apparently as happy as mud
23  turtles.
24      Q.    I think this trip also involved some amount
25  of alcohol.
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 1      A.    Yeah, there's an article from December 3rd,
 2  also from the Gazette, where, the liquor having given
 3  out three days before, the crew existed on bacon.
 4  Looks like they went for the liquor first and saved the
 5  bacon for later.
 6      Q.    And the author also said in the December
 7  article, and you quoted in your report, We have
 8  advices, however, that the boat reached Gila Bend and
 9  busted, right?
10      A.    Yes.
11      Q.    And this is another account that you have
12  labeled as a success for Segment 6, right?
13      A.    Yes.
14      Q.    I think when you were testifying about this
15  account on the Gila when we had that hearing, you said,
16  and I quote, There's a lot that's unknown here.
17            Is that still accurate?
18      A.    Yeah.
19      Q.    I think one of the issues, too, is that there
20  was a clear discrepancy in the dates of the two
21  newspapers, right?  The trip says they took six days,
22  but the dates of the two newspapers were November 30th,
23  1881, and December 3rd, 1881, right?
24      A.    Well, I took the discrepancy to be the
25  account date, not the dates of the newspapers.  I think
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 1  the dates of the newspaper's probably correct.
 2      Q.    Okay.  All right.  You talked a little bit
 3  about the Meadows account.  And, again, this was a
 4  substantially after-the-fact account of a prior trip,
 5  right?
 6      A.    You're referring to the Meadows '83 on Slide
 7  167?
 8      Q.    Yeah.
 9      A.    Yes.  That was an after-the-fact account.
10      Q.    We knew that there were newspapers in the
11  area in 1883, right?
12      A.    Yes.
13      Q.    And I think, being diligent, you looked to
14  see if there was any account in the newspapers during
15  that particular time period, right?
16      A.    We did not find an account of the -- Meadows
17  at that time.
18      Q.    I think in this account what they said was --
19  I don't think it's on your slide, but I think maybe you
20  did mention this, which is, in passing through the
21  second box, they got hung up on the rocks and had to
22  roll more rocks into the water to raise the water high
23  enough to float the boat clear, right?  Does that sound
24  accurate?
25      A.    That's what it says, yes.
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 1      Q.    I don't know if it was this account or one of
 2  the accounts, the author of the article said that the
 3  Salt River should be included in the River and Harbor
 4  Appropriations Bill.  Do you remember that one?
 5      A.    I do.
 6      Q.    That ever happen?
 7      A.    Not that I'm aware of.
 8      Q.    So with Meadows, you called this a success
 9  for Segments 3 through 6, right?
10      A.    Yes.
11      Q.    Slides 168 and then, I think, also through
12  170 is an account of the Burch trip.  This was another
13  trip to determine the feasibility of using the Salt
14  River for floating logs, right?
15      A.    Yes.
16      Q.    I think one of the articles described the
17  river as, quote, rapids with numerous projecting
18  boulders make the trip a hazardous one, right?
19      A.    I remember the phrase "numerous projecting
20  boulders."  I don't recall the "make the trip a
21  hazardous one."  It may or may not be in there.
22      Q.    Mr. Burch referenced in the account -- he
23  stated that he intended on erecting a sawmill at the
24  foot of the Sierra Anchas, right?
25      A.    If that's a important point, we could look it
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 1  up to be sure.  My recollection is he was described as
 2  being a sawman or from that area.  Whether he intended
 3  to establish one --
 4      Q.    Did that ever happen?
 5      A.    I don't know.  I know that there were logs
 6  that were delivered down the river to the dam during
 7  construction, so it may or may not have been him.
 8      Q.    I think the article referred to the
 9  individuals on this trip as daring adventurers.
10      A.    Yes.
11      Q.    On one occasion, they were wrecked.
12      A.    Yes.  That's what the article describes it
13  as, yes.
14      Q.    One of the more interesting discoveries on
15  this trip, I think, was that they found an area that
16  was perfect for a dam.  Is that right?
17      A.    I know there was an area there that turned
18  out to be suitable for a dam.  I don't recall that
19  that's what they found.  Dam building wasn't really the
20  focus of my reading here.
21      Q.    Was there salmon in the Salt River, 1885?
22      A.    There's something called Colorado River
23  salmon -- it's like a pikeminnow -- that ran up the
24  Salt, yeah.
25      Q.    On the third day, the account -- and this is
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 1  from State Land Department's 196, reads that, quote, We
 2  had several narrow escapes in our rapid decent, and
 3  finally, we shot up on top of a large rock in
 4  mid-channel, which we did not see, our gallant host was
 5  upset and we were left perched on the rock like "ye
 6  ancient mariner."
 7            Do you have any idea where that was?
 8      A.    Other than it was in Segment 4, no.
 9      Q.    I think they say that they bumped on rocks
10  occasionally, right?
11      A.    It wouldn't surprise me.
12      Q.    Slide 171 is the Spaulding account.  This was
13  the major who died when they were lifting the boat over
14  the Mesa Dam, right?
15      A.    That's my understanding, yes.
16      Q.    Does this account actually state where they
17  left from on their trip?
18      A.    I believe Fort McDowell.
19      Q.    I don't think you got my question there.
20  Does this account state where they left from on their
21  trip?
22      A.    Let's take a look.
23            It does not.
24      Q.    Is a death on a boating trip during a portage
25  insignificant?
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 1      A.    Not to Mr. Spaulding and perhaps his widow.
 2  I think they would find that a significant event.
 3      Q.    Actually, I was asking you not about this
 4  article.  I was asking you in general.  I understand it
 5  was tragic, the death was.
 6            But what I'm asking is -- and I'll make it a
 7  broader question.  Is a death or an injury which occurs
 8  on a portage insignificant?
 9      A.    Just, in general, if somebody dies, yeah,
10  that's not a happy outcome.
11      Q.    And not withstanding that the death in this
12  case occurred when the major was attempting to remove
13  his gun from the boat, there may be risks in moving
14  various types of equipment in and out of a boat during
15  a portage, right?
16            That's a general question, by the way.
17      A.    Pardon me?
18      Q.    That's a general question.
19      A.    Is there risk associated with removing things
20  from a boat?
21      Q.    Are there risks in moving equipment in and
22  out of a boat during a portage?
23      A.    I suppose in the same sense there's a risk in
24  removing your groceries from the trunk of your car or
25  something like that or walking next to a river.  There
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 1  are risks, sure.
 2      Q.    Well -- and some equipment that you might be
 3  hauling in a boat could be potentially dangerous,
 4  right?  Explosives, firearms?
 5      A.    Yes, those could be dangerous pieces of
 6  equipment, sure.
 7      Q.    Mining equipment?
 8      A.    Sure.
 9      Q.    Machinery?
10      A.    All those things could be carried in a boat,
11  you're right.
12      Q.    And the Spaulding account you called a
13  success for Segment 6, right?
14      A.    Yes.
15      Q.    The next account, Slide 174, is Gentry and
16  Cox.  This --  The newspaper article is State Land
17  Department's 247.  Now, this account states that a
18  ferry was floated down the river, correct?
19      A.    Yes.
20      Q.    And the only actual reference to the Salt
21  River in this article was that the ferry had previously
22  been used on the Salt River but now was being used on
23  the Gila River, right?
24      A.    It was being taken down to -- the Gila River
25  to Gila Bend, yeah.
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 1      Q.    We don't know how it was taken down from the
 2  Salt River at Maricopa crossing to get to the Gila
 3  River, do we?
 4      A.    The article does not specifically say whether
 5  they floated down the Salt River or whether they loaded
 6  it on a boat, took it down to the confluence, and then
 7  put in the river at that point.
 8      Q.    Is it possible that this ferry was on the
 9  Salt River --  Let's say the flows are low.  They say,
10  "Hey, let's haul this over land down to the Gila River
11  and see what we can do there"?
12      A.    I don't think it's possible in the sense of a
13  high degree of probability, but I suppose it's possible
14  in the sense that a monkey sitting in front of a
15  typewriter could produce a novel, but sure.
16      Q.    What's improbable about that?
17      A.    A boat that's capable of floating across the
18  Salt River, it seems like a logical thing.  It says
19  they floated it down, so --
20      Q.    I'm sorry, I thought in my question I said
21  when the flows were low.
22      A.    Were the flows low?
23      Q.    Well, I think that was part of my question.
24  I said is it possible if the flows were low, they could
25  say, "Hey, let's haul this out over land and go try on
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 1  the Gila"?
 2      A.    On the 9th of January, the flow at Arizona
 3  Dam was about 2100 cfs.  That was part of my
 4  presentation yesterday.  So no, they weren't low.
 5      Q.    All right.  Slide 175, Sykes and McLean, if I
 6  recall correctly, there were a couple of accounts on
 7  the Gila involving Mr. Sykes that, for lack of a better
 8  way to put it, seemed kind of equivocal.  Does that
 9  sound accurate?
10      A.    I wish I remembered that better.  I don't.
11      Q.    Okay.
12      A.    There were two Sykes.
13      Q.    Yeah, I think there was Stanley and there was
14  Godfrey, right?
15      A.    That sounds right, yeah.  There was a Godfrey
16  Sykes.
17      Q.    And in this account, which is in 1945, he
18  recalls claiming to have made a boat voyage from
19  Phoenix to Yuma in the 1890s, correct?
20      A.    Yes.
21      Q.    And once again, doesn't say where from
22  Phoenix they left from, right?
23      A.    Actually, he has a location where they
24  started.  Refresh my recollection here, look it up.
25            It said he said he built his boat at
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 1  someplace called the Five Points Corral, which I was
 2  unable to locate on any of my historic-location maps.
 3  And then he said they took a wagon to haul their boat
 4  to the river.  And they picked a place to launch.  "As
 5  I remember it, he left us at a place where the water
 6  was about 15 or 20 feet wide and a foot or so deep."
 7            Didn't say the specific location on that.  So
 8  I guess, if we knew where the Five Points Corral was,
 9  we would have a little better idea where they started.
10            As I mentioned when I gave the presentation,
11  there was someone else who prepared the report
12  previously, Mona McCaskey, I think her name was, and
13  she suggested that they started at the Gila confluence,
14  which is what I mentioned.  But the description
15  describes dry reaches until they reached the Gila
16  confluence, so -- but I'm not sure how to jibe those
17  two facts.
18      Q.    So if we do have any facts relative to the
19  Salt River, what they are is they called the boat Pride
20  of the Salt River, and then after shoving off, the
21  river went dry on them, right?
22      A.    Yes.
23      Q.    And "After riding for half a mile," it says,
24  "we were confronted with nothing but very dry -- in
25  fact dusty -- sand," right?
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 1      A.    Yes.
 2      Q.    And you called this a success for Segment 6,
 3  right?
 4      A.    Boat --  Let's see.  Let's double-check that.
 5      Q.    Sure.
 6      A.    Yes, I did.
 7      Q.    There was not any legend, by the way, given
 8  in your PowerPoint presentation for why there is an
 9  asterisk by some of the Yes designations and Segment
10  designations.  Was there a reason for those?  Also by
11  one of the Nos.
12            Like, for example, on the Sykes, you have
13  this listed as a success on Slide 205, but there's an
14  asterisk by the Yes.  What does that mean?
15      A.    I can think of --  As I recall, I put those
16  on there to reflect some uncertainty about the account.
17      Q.    Well, if there was uncertainty about the
18  account, I mean, you would probably call that an
19  unknown, wouldn't you?
20      A.    If I felt that it was unknown, I would have.
21      Q.    I'm trying to figure out the difference now
22  between unknown and uncertain.
23            All right.  Slide 178 is the Hudson River
24  Reservoir & Irrigation Company.  This account is from
25  the State Land Department's Number 60.  In this
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 1  particular account, one of the boats overturned and the
 2  occupants were thrown in the water, correct?
 3      A.    Yeah, that's correct.
 4      Q.    Two of the ribs were found to be smashed on
 5  the boat.  Does that sound accurate?
 6      A.    Yes.
 7      Q.    And the boat was rendered nearly
 8  unserviceable, right?
 9      A.    Yes.
10      Q.    And you called this a success for Segment 4?
11      A.    Yeah.
12      Q.    Okay.  Slide 179, again, at your PowerPoint
13  presentation, this is another substantially
14  after-the-fact account, right?
15      A.    Yes, it is.
16      Q.    And this account relates that two prior
17  expeditions ended in, quote, death and disaster, right?
18      A.    Not from boating, no.  But my understanding
19  is, when they got to Mexico, they ran into trouble with
20  the indigenous people and were killed.
21      Q.    Now, in the account of this -- these
22  gentlemen were from going from Bisbee to Guaymas, was
23  it?
24      A.    I believe it said Phoenix to Yuma by boat.
25  They were going to someplace in Mexico.  To tell you
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 1  the truth, once they got out of Arizona, I didn't find
 2  that information relevant to boating, so I'm not really
 3  up to speed on it.  If you would like, I can try to
 4  pull up the article and try to read it again, if you
 5  like.
 6      Q.    The mention of the Salt River in this says
 7  the lieutenant and two companions left Phoenix going
 8  down the Salt River by boat to Yuma, correct?
 9      A.    That's correct.
10      Q.    And, again, with the other Segment 6
11  accounts, it doesn't say where they left on the Salt
12  River, does it?
13      A.    Says they left Phoenix.
14      Q.    Doesn't say where on the Salt River they
15  left, does it?
16      A.    I would answer that they left Phoenix, which
17  is located on the Salt River, and I would say there.
18  But as to the exact coordinates, no, it does not
19  include the exact coordinates.
20      Q.    A significant amount of this trip was over
21  land and not on water, right?
22      A.    A significant part of their trip, after they
23  left Yuma, or after they --  How they got down from
24  Yuma, I don't know.  Once you got down onto the Gulf of
25  California, it's hard to try to go inland.  You would
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 1  not get a boat down there.  But, again, my testimony
 2  today is on the Salt River.
 3      Q.    Adams and Evans -- and this is Slide 180 of
 4  your presentation -- and as with the others, doesn't
 5  say where they left from on the Salt River, does it?
 6      A.    It says they left from Phoenix.
 7                 COMMISSIONER ALLEN:  Phoenix?
 8  BY MR. MURPHY:
 9      Q.    Slide 181 is another log-floating account?
10      A.    Actually, didn't float the log.  It's a
11  non-log-floating account.
12      Q.    Was this -- was this reported in The Salt
13  Lake Herald in Salt Lake City?
14      A.    Yes.
15      Q.    Was it reported in any local newspapers?  I
16  should say any Arizona newspapers.
17      A.    None, that we found.
18      Q.    This was an unsuccessful account?
19      A.    It was a nonstarter.  I don't think I listed
20  this in my table, and I think I explained why when I
21  gave my presentation.  I can repeat that, if you'd
22  like.
23      Q.    It's not enough information.
24      A.    There's plenty of information.  They said
25  they didn't float the lumber because they were worried
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 1  about damaging the Arizona Dam.  The only reason I
 2  mention -- like I say --  Well, I'll just go through
 3  it.  The only reason we put this in there is because in
 4  the original report, we talk about somebody's
 5  recollection of floating logs from Fort McDowell down
 6  to Phoenix.  And it just kind of closes the loop on
 7  that so hopefully I didn't get questions about that.
 8      Q.    Slide 182, this is the Shively account.  And
 9  I think the March 24th article says that Phoenix has a
10  real shipyard, correct?
11      A.    Yes.
12      Q.    Do we know how many ships were built in this
13  shipyard?
14      A.    We do not.
15      Q.    I'm putting up on the screen -- this is the
16  State's 201, and it's an article from the Arizona
17  Republican, March 29, 1905.  And this article reads, "A
18  few days ago The Republican announced the launching of
19  a strange and mysterious craft from the Phoenix
20  Shipbuilding yards.  Since then this paper has been in
21  communication with its marine reporters at lower river
22  ports with regard to the progress of the vessel.  The
23  following report was received yesterday from the
24  correspondent at Arlington:  'The suspicious looking
25  vessel launched from the Phoenix shipyards on the
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 1  23rd'" -- looks like institute, i-n-s-t -- "bearing
 2  Captain Schreiver and crew was sighted off the
 3  Arlington coast about 1 p.m. on Mar- -- 1 p.m.,
 4  March 24.  The captain reported having encountered
 5  rough water and for a time the boat was semi-submarine.
 6  As a precaution against more billows side boards were
 7  put on her somewhere along the Buckeye coast.  She was
 8  last reported near the Wolfley dam.'"  [Quoted as
 9  read.]
10            I want to know how this account passed the
11  tongue-in-cheek test for inclusion in your report.
12      A.    Boy, I do believe it was -- there's a lot of
13  tongue in cheek here.  I interpreted it as they were
14  having some fun.  They apparently knew the guy, and
15  they were having a good laugh about his trip down the
16  river.  But I did not interpret it as a made-up story
17  that, "Let's just write a fictional account of this
18  little guy who builds boats and moves on downstream."
19  So I think there's some fun in there.  I think there's
20  some truth in there.
21      Q.    How do you separate the fun from the truth?
22      A.    Well, clearly, there's statements that are
23  just obviously jokes, making fun, calling it
24  semisubmarine, then calling him a captain and the
25  Buckeye coast.  Those are just kind of fun statements.
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 1  It just seems like a fun, newsy sort of article.
 2      Q.    The date on this, it looks like March 29,
 3  1905.  How do we know it's not a buildup to a really
 4  good April Fools' joke?  We don't, do we?
 5      A.    I guess all March newspaper articles are
 6  buildups to April Fools' jokes then or should be
 7  suspected of such.  But if that's the case, okay,
 8  scratch this report if you want.
 9      Q.    Slide 183 is the account of hauling freight
10  to Roosevelt.  I think the news account says that the
11  hauling the -- hauling up the river in the boat was,
12  quote, of but little comfort to the traveler and
13  expensive.
14            That's the line underneath the line you have
15  in your box.  Is that correct?
16      A.    Yeah.  I believe I mentioned that yesterday
17  in my presentation.
18      Q.    And if you're using a boat for commerce,
19  expense is a consideration, right?
20      A.    Yes.
21      Q.    Now, the sentence above the sentence -- or,
22  above the part that you cut off of your slide states
23  that, quote, recent rains have put the Salt River in
24  the raging torrent class, right?
25      A.    Yes.  I think I explained that as well in my
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 1  presentation.
 2      Q.    It says, ". . . although the water --
 3  although at this time the water is receding."  [Quoted
 4  as read.]
 5            Why did this account pass the "no accounts of
 6  flooding" test for inclusion?
 7      A.    Well, one, it's saying that the extreme
 8  flooding has passed.  This is above-average flow.  I
 9  think I mentioned that as well when I made my
10  presentation.  And this is an account of people using
11  boats to go upstream, to carry material up to the dams.
12  Clearly, it was above-average flow.  As I mentioned,
13  the way I described it, does it reach the flood level?
14  I don't think so.
15            And I also thought it was interesting in
16  that -- given what some folks have thought floods are
17  like, I thought it was interesting that they chose to
18  boat in the upstream direction during a flood.  So it
19  was definitely worth considering.  I felt like it was
20  information that the Commissioners should hear about.
21  We've had other discussions in the past about whether
22  boats were used to bring materials to Roosevelt, and lo
23  and behold, there were boats there that, when the road
24  washed out, somebody said, "We could use boats."  I
25  thought that was an interesting piece of history.
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 1      Q.    Slide 186, this was the flatboat
 2  advertisement.  This was simply an ad in the newspaper.
 3  I think --  Well, we'll mention this in a moment.  This
 4  was an ad in the newspaper just seeking individuals for
 5  a hunting boat trip, right?
 6      A.    Yes.
 7      Q.    Why do you even include this as an account of
 8  boating on the Salt River when it is just an
 9  advertisement for a potential trip?
10      A.    You know, I understood these hearings to be
11  about navigability, and it seems like people using
12  boats would be relevant to that discussion, so that's
13  pretty much why I put it in.
14            When I presented the information, I did not
15  present it as either a success or knowing whether they
16  actually launched.  Just here was a piece in the
17  newspaper that somebody said, "We're going hunting and
18  we're taking a boat, and we're going down to Yuma from
19  Phoenix."  I thought that would be interesting.
20      Q.    That was an unusually high flow time period,
21  too, wasn't it?
22      A.    Let's take a look.  I know in 1905 -- there
23  were periods of 1905 that were flow -- flowing high.
24  But no, it wasn't unusually high at all, actually.  It
25  was perhaps a bit higher than average for May.  Verde
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 1  McDowell was flowing at 440 at that time on May 23rd.
 2  Under 700 for the entire month.  The Salt River
 3  McDowell was at 3162 on the 23rd and was falling.  So
 4  it was not insignificant flow, but certainly not out of
 5  the range of normal.
 6      Q.    Slide -- let's see -- 190.  Louis Selly, boat
 7  builder.  This was a small newspaper article in the
 8  Republican, which simply said that Mr. Selly was
 9  building boats for various individuals, correct?
10      A.    Yep.
11      Q.    And didn't say what kind of boats, did it?
12      A.    It did not.
13      Q.    Didn't say where he was building them, did
14  it?
15      A.    Hold on a second.
16            Thank you for putting that up.  I was looking
17  that up.
18            No, it does not.
19      Q.    For all we know, this could be referring to
20  model boats, right?
21      A.    I didn't take it that way.
22      Q.    You called this a success for historical
23  boating on Segment 6, right?
24      A.    I don't think I did.
25      Q.    Actually no, I think you called it unknown.
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 1  I apologize.
 2      A.    Yeah, I think I called it unknown.
 3      Q.    There's actual -- there's no actual
 4  boat-in-the-water component to this story, is there?
 5      A.    I suppose it's possible that he was building
 6  boats for people to put on their lawns, but usually you
 7  put them in the water.  We don't know where they put
 8  them in the water or if they put them in the water.
 9  So, I guess, in that sense, no.
10      Q.    Next account is Slide 191, Thorpe and
11  Crawford.  This was a trip from Roosevelt to Mesa by
12  way of Mesa Canal, right?
13      A.    I know they got to Granite Reef Dam.  I don't
14  think they got off at Granite Reef Dam.  It was a
15  different one.  I think they got off at the Mesa Canal.
16      Q.    One reason these gentlemen did this trip was
17  to, quote, enjoy the sensations of going over a route
18  that is seldom frequented, right?
19      A.    That's what it says.
20      Q.    And also, quote, attempting a feat which has
21  never been accomplished?
22      A.    Which is not correct.
23      Q.    So these gentlemen considered themselves to
24  be explorers or adventurers, right?
25      A.    I would call them travelers.  But I don't
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 1  think they were --  I really don't know.  I don't see
 2  the word "explorers" and "adventurers."  Maybe it's in
 3  there, but I don't recall that.
 4      Q.    Now, despite placing three bottoms in the
 5  boat, the boat, they said, was in dilapidated condition
 6  at the end of the journey, right?
 7      A.    Yes.
 8      Q.    And that one of the bottoms had been worn
 9  through by constant friction with the boulders and the
10  sands found in shallow waters, correct?
11      A.    Do they say worn through or nearly worn
12  through?
13      Q.    Well, I've got it on the screen behind you.
14      A.    Says one of those had worn through, yes.
15      Q.    The last sentence of this paragraph -- and
16  this is from the source you cite, the Arizona
17  Republican June 28, 1910 -- "Many times the men were
18  compelled to lift their craft from the water and carry
19  it over obstacles and at other times they had to haul
20  it along the stands."
21            They're referring to portages, right?
22      A.    Lift their craft from the water and carry it
23  over obstacles?  Yeah, that would be portage.
24      Q.    And apparently, the -- I don't know exactly
25  what they were carrying, but they determined that the
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 1  weight of a dog they had with them would be too much
 2  for their boat, right?
 3      A.    Yeah.  That's what it says there.
 4      Q.    What do you interpret when they said that
 5  they had to haul the -- haul the boat along, quote, the
 6  stands, to mean?  That's the last sentence of the first
 7  paragraph.
 8      A.    Yeah, I'm not sure what the phrase "the
 9  stands" means.
10      Q.    Now, you called this a success, I think, for
11  Segments 3 to 6, right?
12      A.    I did -- 4 to 6, sorry.
13      Q.    I think your chart I have says 3 to 6.  Would
14  that be a typo or a misprint?
15      A.    Yeah.  On Slide 191, it says 4 to 6.
16      Q.    Okay.  Ensign and Scott, this is Slide 192 of
17  your presentation.  One sentence in that article says,
18  "The cone in which the trip was made was built
19  expressly for that purpose . . . ."  Do you think
20  that's a typo?
21      A.    Can you show me the sentence?  I didn't hear
22  the word you said.  You said something was built.  I
23  thought you said "coat."  And I don't know what that
24  would mean.
25      Q.    No.  The second paragraph says, "The cone in
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 1  which the trip was made was built expressly for that
 2  purpose . . . ."
 3      A.    Cone?  I would think they mean the canoe.
 4      Q.    And the article indicated that there were a
 5  couple of times where they had upset the canoe,
 6  correct?
 7      A.    Yeah.
 8      Q.    There was also a sentence in there that said,
 9  "There are some rapids that they dared not attempt to
10  run."
11      A.    Yeah.
12      Q.    What do you assume they did for those rapids?
13      A.    They probably lined their boat.  They may
14  have carried it.
15      Q.    What were you attempting to illustrate in
16  Slides 198 and 199 with regard to swimming and fishing?
17      A.    As I said, when I made these presentations,
18  these are photographs that are somewhat after statehood
19  and just showing there are times of the year when there
20  was water enough in the river that people could dive in
21  and swim around and get up over their waist in some
22  places.  Nothing more than that.
23      Q.    You can swim though pretty much anywhere the
24  water pools, right?
25      A.    Yeah.
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 1      Q.    So Slides 204, 205, 206, and 207 and 208 are
 2  the summary of the historical accounts, many of which
 3  we just discussed this morning and yesterday, correct?
 4      A.    Correct.
 5      Q.    So Slide 208 says that there were 28 trips,
 6  one failure, four insufficient information, correct?
 7      A.    That's what it says, yes.
 8      Q.    And these were 28 trips over all six
 9  segments, right?
10      A.    Yes --  Well, no.  Over . . .
11      Q.    All five segments?
12      A.    Well, let's see.  I would say that we have an
13  account of a failure from possibly Segment 1 --
14  actually, it's upstream of that, but that may be
15  Segment 1.  So that would be Segment 1.  Segment 2, I
16  don't know that we have any historical accounts from
17  Segment 2.  So that would be 3, 4, 5, 6, and 1,
18  potentially.
19      Q.    And, again, your criteria for success on
20  these trips is, quote, if the boat and boater made it
21  downstream, right?
22      A.    Yes.
23      Q.    And that criteria doesn't give any
24  consideration for the time it took, does it?
25      A.    For the accounts that I'm thinking about, I'm
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 1  not aware of any one where the time was undue, so I
 2  would have given account to the time, potentially, but
 3  it wasn't a factor in these cases.
 4      Q.    Your criteria gives no consideration for
 5  difficulty either.  I mean, as long as they made it,
 6  that's a success?
 7      A.    Well, if you think difficulty is not an
 8  issue, then you were not paying attention to my
 9  presentation.
10      Q.    That's not my question.
11      A.    Well, it is your question.  So you said it
12  was not a factor, and I'm saying difficulty is
13  definitely a factor in the accounts, so clearly, I
14  would be looking for difficulty.  I didn't read
15  anything in these accounts where there was undue
16  difficulty.  I would say the kinds of difficulties that
17  they experienced, I would say, are normal to boating.
18      Q.    Your definition of success, which is if boat
19  and boater made it downstream, gives no consideration,
20  either, for damage to the craft as long as they made
21  it, right?
22      A.    No.  If the boat didn't make it downstream,
23  that would, presumably, be damage to the boat, so it
24  explicitly considers damage to the boat.
25      Q.    Let me try to ask the question again.  Please
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 1  listen.
 2            I said that your criteria for success, which
 3  is if boat and boater made it downstream, gives no
 4  consideration for damage to the craft if they made it.
 5      A.    If they made it.  If they -- "they" I took to
 6  be the people, and they --  By "they," you mean the
 7  boat as part of "they"?  So yeah, if the boat made it
 8  down --  No, I still wouldn't say that.  So, again, if
 9  the boat -- if the boat came down -- you know, it made
10  it, but it made it in 70 pieces, no, I would not have
11  considered that a success.  I would say generally
12  intact, sure.  Then yes.  But if you're saying damage
13  means I wore through the bottom one of my three -- one
14  of the three bottoms that I put on it, or I broke a rib
15  in my boat -- the boat's rib, not my own rib -- you
16  know, such things happen in boating trips.  It's normal
17  to the experience of boating.
18      Q.    Would factors like time, difficulty, and
19  damage to a boat be considerations for a commercial
20  enterprise?
21      A.    If I had a commercial enterprise, yes, those
22  factors -- those would be factors in my decision, sure.
23      Q.    Under your definition of success -- and we
24  can go back and look at one of your charts here.  So in
25  your column for Success -- and I'm looking at Slide
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 1  205.  In some of these accounts, the individuals did
 2  not boat the entire length of the segment, right?
 3      A.    Yes.
 4      Q.    For example, on the account of the flatboat
 5  that was transporting the wheat, only went a couple of
 6  miles on a 40-mile segment of the river, right?
 7      A.    It was 3 and a half.  Yeah.  True.
 8      Q.    Have you sat down to compute the percentages
 9  of each segment that have been navigated?
10      A.    No.
11      Q.    And likely would be impossible to do so from
12  these newspaper descriptions, right?
13      A.    No, you could.  You would be subject to
14  making some assumptions about where exactly they
15  started.  So depending on how many decimal points'
16  precision you wanted or significant figures for
17  precision, you could make a computation for it.
18      Q.    And, again, with regard to the chart that
19  you've put together, then, in your -- your definition
20  of success in boating a particular segment doesn't take
21  into account the entire length of the segment, only the
22  portion that either was boated or intended to be
23  boated, right?
24      A.    My definition of success would be --  I'm
25  struggling to understand what you mean here.  So if,
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 1  for instance, the first account where they went from
 2  Hayden's Ferry down to the entrance to the Swilling
 3  Canal to Hellings Mill, I would say it was a success
 4  over that reach.  I don't think I ever said, or tried
 5  to imply, that that trip was successful for some part
 6  of the river that they didn't travel on.
 7      Q.    So if I'm looking at your chart, then, and it
 8  says "Success, Yes, Segment 6," I shouldn't interpret
 9  that as being success for the entirety of that segment,
10  but just for whatever reach was described?
11      A.    Absolutely.
12      Q.    How do you factor failure into the overall
13  picture of navigability of a river?  I mean, if there
14  are 25 accounts and 5 are failures, how does that
15  factor in?
16      A.    I guess it would depend on the nature of the
17  failures as well as the nature of the successes.  So --
18  and it depends on what's your definition of failure.
19  So if we're saying that in five accounts, the boaters
20  and the boats didn't make it on downstream, I would
21  look at what happened.  Were they boating in unusual
22  drought conditions?  Were they boating in an
23  unusually -- flood condition?  Were they inebriated?
24  Did they decide to build a boat out of straw?  You
25  know, just have a bad boat?  I would look at those kind
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 1  of things and factor that in as well as the successes
 2  and compare it to, okay, these folks failed.  What were
 3  they doing specifically?  And compare that to were
 4  there similar accounts of similar boats, at similar
 5  times of the year or in the same year or something like
 6  that, and judge those.  And that's, in fact, what I've
 7  done, so . . .  There are many, many factors that you
 8  want to look at, and you get as much information as you
 9  can about the accounts.
10      Q.    And I think success or failure is one of
11  those factors you want to look at, though, right?
12      A.    Oh, yeah.
13      Q.    Now, the date range for the trips that you
14  have listed in your historical account is 1873 to 1919,
15  correct?
16      A.    I'm sorry.  My computer started to reboot on
17  me.  Can you say that again?
18      Q.    Sure.
19            The date range for the historical accounts
20  that you looked at was 1873 to 1919?
21      A.    That sounds right, yeah.
22      Q.    So that's a period of 46 years, right?
23      A.    Yes.  I'll trust your math on that.
24      Q.    So if we have 22 trips over 46 years, that's
25  one trip every year and a half, right?
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 1      A.    That we know of, yes.
 2      Q.    And a number of the trips that we've
 3  discussed could be characterized as exploratory, right?
 4      A.    Seems like the Burch expedition was described
 5  as a first descent.  And, I guess, they were kind of
 6  exploratory in the sense that they were trying to
 7  determine if something could be done.  I guess Hayden's
 8  trip was, but I don't think that's in the part of the
 9  river that I'm interested in.  That was exploratory in
10  the same sense, but exploratory, to me, means Lewis and
11  Clark heading out to territories unknown.  I'm not sure
12  any of those really hit that kind of characterization
13  of exploratory.
14      Q.    A number of these trips could be described as
15  adventure trips, correct?
16      A.    Well, at least one of them they were
17  described as adventurers.  Maybe every river trip or
18  ocean trip, for that matter -- every time you're on a
19  body of water, somebody might call it an adventure.
20      Q.    Did any of the commercial uses mentioned in
21  any of these accounts ever come to fruition, meaning we
22  had accounts of, you know, individuals who wanted to
23  use the river for logs or to put up a sawmill or to,
24  you know -- to do whatever, did any of these commercial
25  uses ever come to fruition?
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 1      A.    Yes.
 2      Q.    Which one?
 3      A.    Well, logs were floated down the river to the
 4  dam.
 5      Q.    How many times?
 6      A.    We know a raft of lumber.  We have one
 7  account where a raft of lumber was coming down.
 8      Q.    Would you --  Let me further refine this.
 9      A.    I wasn't finished with my answer.  Can I
10  finish my answer?
11      Q.    Let me refine the question.  When I say "come
12  to fruition," I mean turn into some sort of regular
13  form of commerce.  Any of these -- any of these
14  commercial uses ever turn into a regular form of
15  commerce?
16      A.    In the accounts that we have, no.
17      Q.    Just so I understand it, then, out of 28
18  accounts, not a single one of the commercial uses, if
19  any, mentioned in those accounts ever turned into a
20  regular form of commerce on the Salt River?
21      A.    Understanding that the record is limited and
22  there were other constraints put on the river, so
23  Mr. Burch concluded that, oh, yeah, this log -- this
24  river is fine for floating logs.  Again, he did that in
25  June, which is the low flow month of the year.  But
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 1  then there were quite a few dams across the river and
 2  eventually Roosevelt Dam, and -- which would the
 3  prevent the floating of logs.  So he may have had a
 4  good idea and it may have been capable in its ordinary
 5  and natural condition; however, humans modified it to
 6  prevent it.
 7            But to your point, no, we don't have a record
 8  of a log-floating business.  We do have a record of the
 9  fruition of the Hudson River group that was using boats
10  for survey, so that was a business.  And whether they
11  took their boats off and did other things, other
12  places, we don't know.  Seemed like that was kind of a
13  one-and-done, once they had done it, there was no need
14  to do it again sort of enterprise.
15      Q.    For the 28 accounts that you mentioned on the
16  Salt River, for any of the commerce mentioned in those
17  accounts, did any of the commerce mentioned in those
18  accounts turn into a regular commercial enterprise on
19  the Salt River?
20      A.    I think we just had that question.
21      Q.    I think I did.  I just don't think I heard an
22  answer.
23      A.    I gave you an answer.  I'll stick with the
24  answer I gave you.
25                 CHAIRMAN NOBLE:  What is that,
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 1  Mr. Fuller, the answer that you gave him?
 2                 THE WITNESS:  I said that we have no
 3  evidence of that.
 4                 CHAIRMAN NOBLE:  Okay.  Thank you.
 5                 THE WITNESS:  And I continued on to
 6  explain some of the reasons why.
 7                 CHAIRMAN NOBLE:  We're going to take a
 8  break right now.  10 minutes.  10 minutes after 10:00.
 9            (A recess was taken from 9:59 a.m. to
10  10:11 a.m.)
11                 CHAIRMAN NOBLE:  Mr. Murphy, are you
12  ready?
13                 MR. MURPHY:  Yes, sir.
14                 CHAIRMAN NOBLE:  Mr. Murphy.
15                 THE WITNESS:  I would like to --  You
16  asked me a question before the break, and I would like
17  to amend my answer.  You said a sustained commerce.
18  And sustained commerce --  I didn't get asked about the
19  Day brothers account, so I forgot.  So we knew there
20  were multiple instances of the Day brothers having a
21  trapping business.  And then we have a Gerard Fogel, I
22  believe the name was, who also continued in that
23  business that used the river regularly.
24                 CHAIRMAN NOBLE:  Okay.  Just so the
25  record is clear, you said you had an answer to the
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 1  question that Mr. Murphy asked, and I asked you what
 2  that answer was.  So what you were doing was explaining
 3  your answer to Mr. Murphy's question?
 4                 THE WITNESS:  Sure.
 5                 CHAIRMAN NOBLE:  Thank you.
 6  BY MR. MURPHY:
 7      Q.    Before we shift gears here and talk a little
 8  bit about rating curves and hydrology, is the boating
 9  PowerPoint presentation that you submitted for this
10  proceeding on the Salt River the same one that you
11  presented in the Gila River proceedings?
12      A.    I believe it is, yeah.
13      Q.    And so any of the questions and answers about
14  the slides in the Gila River on your boating
15  presentation -- was there anything in those questions
16  and answers, at least that you recall today, that you
17  would change your answer to?
18      A.    As I sit here today, I don't recall a single
19  specific question or answer, so . . .
20      Q.    Okay.  Did you ever -- did you review your
21  testimony in the Gila proceeding?
22      A.    No.
23      Q.    Slide 232 talks about rating curves, and I
24  know we've asked these questions before, but we do have
25  to make a new record on each one of these rivers.
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 1            So just describe for me generally what's a
 2  rating curve.
 3      A.    Rating curve is a chart that relates
 4  discharge -- actually, could be any number of things.
 5  The ones we've been discussing relate to discharge,
 6  primarily to depth.
 7      Q.    I think what you said when you were
 8  discussing this earlier this week was that actual
 9  conditions of a river may vary depending on where you
10  are in the segment.
11      A.    Yes.
12      Q.    Did you also say that it sometimes is hard to
13  arrive at a consistent depth?
14      A.    I don't recall saying that specifically.
15      Q.    And I think this was also the point at which
16  you referred to the testimony, I think, from
17  Mr. Williams and Mr. Mickel, the fact that they didn't
18  seem too concerned about depth.  Do you remember that?
19      A.    No, actually, I don't.  I certainly remember
20  Mr. Mickel and Mr. Williams.
21      Q.    I mean, if I were -- if my notes are correct,
22  I think that what you said was, you know, the best way
23  to figure out if, you know, the depth is sufficient is
24  to stick the boat in the river.
25      A.    Yes, I do remember saying that.
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 1                 COMMISSIONER ALLEN:  Stick the paddle in
 2  the river.
 3  BY MR. MURPHY:
 4      Q.    And after you stick the boat in the river,
 5  it's got to be able to move, right?
 6      A.    Needs to be able to float, yes.
 7      Q.    And if you're navigating the river, it's got
 8  to be able to move, right?
 9      A.    Yes.
10      Q.    So I'm looking at Slide 233 of your
11  presentation.  And this is labeled "Typical Channel
12  Sections, Segments 1 through 4."  Are you with me
13  there?
14      A.    Yes.
15      Q.    Are these cross sections from the Salt River?
16      A.    Yes.
17      Q.    And do you know -- it says, "Segments 1
18  through 4."  Can you identify more specifically where
19  they're located on the river?
20      A.    These are taken to be representative of the
21  river.  They were not surveyed cross sections at a
22  specific point.  They were taken from places that we
23  observed.
24      Q.    Why do these typical channel sections not
25  look like the channel sections that appear on page --
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 1  it's your 2003 report, Exhibit 030, page 7-24?  Why
 2  don't they look like these?
 3      A.    Those are from Segments -- Segment 6.
 4      Q.    Were there parts of Segments 1 through 4 in
 5  the cross section that had multiple channels that you
 6  cut off?
 7      A.    No.
 8      Q.    Were there parts in Segments 1 through 4 that
 9  had multiple channels?
10      A.    Yes.
11      Q.    Why didn't you put one of those in there?
12      A.    They're a minor part of the reach lines.
13      Q.    What data do you use to plot these cross
14  sections?
15      A.    Distance and elevation.
16      Q.    Slide 235, this is a rating curve for typical
17  channel sections on Segments 5 and 6, right?
18      A.    Yes.
19      Q.    This one is labeled "Cross Section 3," right?
20      A.    Yes.
21      Q.    Now, your Cross Section 2, if I put it up
22  here, has lower depths than Cross Section 3, right?
23      A.    Did you say you were gonna put it up there?
24      Q.    I didn't, but I can.
25            There's Cross Section 2 for you.
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 1                 MR. SLADE:  What page are you on?
 2                 MR. MURPHY:  198 of the PDF of Exhibit
 3  030.
 4                 MR. SLADE:  Do you have a page number at
 5  the bottom?
 6                 MR. MURPHY:  No.
 7                 THE WITNESS:  This is the Lower Salt
 8  report that you're looking at?
 9  BY MR. MURPHY:
10      Q.    Yeah.
11      A.    What page number did you say that was?
12      Q.    I don't see one.  I think it may be D- --
13  actually, it may be D-4 to the side.
14                 CHAIRMAN NOBLE:  Mr. Murphy, it might be
15  helpful at this point if you would move the microphone
16  closer to your face.
17                 MR. MURPHY:  I could have sworn the door
18  was open behind me, but it is not.
19                 MR. SLADE:  Mr. Chairman, I think my
20  dentist is out in the hallway.
21                 THE WITNESS:  Let's take an example
22  here.  So we're looking at depth.  Let's see.  The
23  median flow is in the vicinity of 1,200.  And you're
24  looking at a depth of 3 point -- oh, 2, let's call it,
25  at Cross Section 2.  If you'll page down to Cross
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 1  Section 3, we'll compare that estimate of 3.2 at 1,200
 2  and see what we get.
 3                 1,200 is 4.1.  So yes, you're correct;
 4  it is lower.
 5  BY MR. MURPHY:
 6      Q.    If we go to Cross Section 4, that's also
 7  lower than 3, right?  It's way lower.
 8      A.    It's 2.4 there.
 9      Q.    Now, in all, you have six cross sections that
10  you -- that you put together for -- is this Segments 5
11  and 6?
12      A.    No.  Let's see.  This would be all in 6.  It
13  starts at Granite Reef.
14      Q.    So since the cross sections are all in 6,
15  you're assuming this would be the same for 5?
16      A.    Yes.
17      Q.    You picked the one with the best depths for
18  your PowerPoint presentation, right?
19      A.    I feel like the depths were representative of
20  the conditions that we saw, yeah.
21      Q.    So just so I'm clear on this and we have a
22  clear record, again, I'm looking -- this is on page
23  7-24 of your 2003 report that's previously marked as
24  Exhibit 030.  So this figure shows six areas along the
25  Lower Salt River where you went out and took cross
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 1  sections of the river, right?
 2      A.    No.  These came off of a topographic map.
 3      Q.    Okay.  So you took six sections off a
 4  topographic map of the river and constructed these
 5  diagrams?
 6      A.    Yes.
 7      Q.    And I think you say in your report that you
 8  felt like the topographic map that you used represented
 9  channel conditions around the time of statehood.  Is
10  that right?
11      A.    Yes.
12      Q.    So if I'm looking in -- the Cross Section
13  Number 1, then, would be closer to the confluence of
14  the Gila, right?
15      A.    Yeah.
16      Q.    And if I look at the cross section for 1, it
17  appears in your cross section that there are three
18  separate channels in the cross section, correct?
19      A.    It depends on how you're defining the term
20  "channels."
21      Q.    Tell me what you see.
22      A.    I see complex topography.  There are, I would
23  say, two primary channels in that vicinity, according
24  to the topographic map.
25      Q.    What about the little notch to -- I'm
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 1  assuming the two primarily channels are the two in the
 2  middle, right?
 3      A.    Yeah, the larger ones that are more prominent
 4  and are deeper.
 5      Q.    What about the little notch just to the left
 6  of the Cross Section 1, which is in the upper left-hand
 7  corner of this diagram?
 8      A.    I would consider that -- as a professional
 9  geomorphologist who's looked at a lot of rivers, I
10  would consider that to be a high flow channel.
11      Q.    What about the notch to the right?
12      A.    Can you put your pointer on which notch to
13  the right you're talking about?
14      Q.    I don't have a pointer, but after the 2 --
15                 MR. SLADE:  You have your mouse.
16                 THE WITNESS:  That?
17  BY MR. MURPHY:
18      Q.    Yeah, that's actually -- is --
19      A.    Is that what you're talking about?
20      Q.    See if I can get it there.  Let's try that.
21  Right where the cursor is.  That notch there, what
22  would you call that?  I can't even get it to stop.  Do
23  you see where I'm at, though?
24      A.    I think that's where I was just pointing when
25  I stood up there.
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 1      Q.    Okay.
 2      A.    Yeah.
 3      Q.    And what did you call that?
 4      A.    I didn't call that anything yet, but I
 5  would -- it looks like something that in a very large
 6  flood might get occupied by -- may become some sort of
 7  a flow path.
 8      Q.    What do we call a flow path that water
 9  occupies?  Is it a channel?
10      A.    Call it a high flow channel.
11      Q.    Okay.
12      A.    Be part of the floodplain, could be a flow
13  concentration area.  Could depend on the specifics of
14  the site.
15      Q.    These cross sections show water in some of
16  the channels at each cross section, right?  Are those
17  just lines drawn to show where water might be?
18      A.    Those are lines that probably correspond to
19  some flow rate that we put in the model.  As I sit here
20  today, I don't recall what that flow rate is.  It may
21  say something in the report.  I know we did look at
22  flood discharges in that reach, so they could be larger
23  floods.  But yes, that -- they represent the assumption
24  that the model uses that the water surface would be
25  horizontal all the way across the floodplain, and
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 1  that's where water would go at that particular flow
 2  rate, whatever it was.
 3      Q.    So if I look over at Cross Section 3, I mean,
 4  that's showing that there is -- there are -- looks like
 5  three channels all with markings showing water at
 6  particular flow rates, right?
 7      A.    Well, I count five, but there are certainly
 8  three in there.  And there's one that's clearly the
 9  primary channel.  It's deeper than the rest.  It's
10  where the low water would go.
11      Q.    When you say "primary," you just mean the
12  deepest one, right?
13      A.    The primary channel is quite often the
14  deepest one, yes.
15      Q.    Although if I look at Cross Section 5, I'm
16  looking at two channels, both of -- looks like
17  approximately the same depth, right?
18      A.    They're very close, yes.
19      Q.    And which of those would be the primary
20  channel?
21      A.    They both -- it could be the place where
22  there's a north and south channel.  Could be along the
23  splits.  And then sometimes not.  Sometimes it's the --
24  You really would need to look at a map, because that's
25  all that's going to exist here.  There's no aerial
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 1  photographs.  But to make a definitive decision, a map
 2  or some other source of information.  Sometimes there
 3  can be a side channel that's as deep as the main
 4  channel at one point, but the point where flow would be
 5  actually upstream flow into that channel may be quite a
 6  bit higher, so it may only spill over there at higher
 7  flows.
 8            So a cross section is a snapshot at one
 9  point.  As I mentioned yesterday, rivers are complex.
10  They don't behave in a one-dimensional way in a lot of
11  places.
12      Q.    Would it be fair to say, just from looking at
13  these cross sections, if you go from Segment -- or,
14  from Cross Section 6 downstream to Cross Section 1,
15  that the location of the channel is variable?
16      A.    No, I don't think you could draw that
17  conclusion from this.
18      Q.    How do you account, then, for the channel --
19  If I'm looking at Cross Section, let's say, 5, I've got
20  two channels over to the right, and if I'm looking at
21  Cross Section 1, I've got two channels closer to the
22  left?
23      A.    Cross section data would indicate that the
24  channel position is fixed, not variable.  Cross section
25  geometry varies from section to section.
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 1      Q.    Okay.  Again, where does the data that you
 2  used to make this diagram -- and this is Slide 235,
 3  which is a typical channel section rating curve --
 4  where does the data that you use to plot this come
 5  from?
 6      A.    It comes from the Lower Salt River report.  I
 7  think that was the chart you actually showed me in that
 8  report.
 9      Q.    In putting together that report, where did it
10  come from?
11      A.    Which data are you specifically interested
12  in?  The depth and velocity or something else?
13      Q.    Let's talk about the depth and velocity.
14      A.    I believe in that case, what I said was we
15  used HEC-2, which was a computer program.  Yeah, on
16  Slide 234, do you see the third bullet?  It says,
17  "HEC-2 Modeling."  HEC-2 is a computer model built by
18  the Corps of Engineers.  It's a hydraulic model.  You
19  put in flow rate, cross section data -- or, hydraulic
20  data, really, into that section, and it spits out
21  hydraulic properties, such as the water surface
22  elevation and things that can be interpolated from the
23  water surface elevation, such as the depth.
24      Q.    And I think we have established that even if
25  you -- if you look at these for --  If you look at
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 1  cross sections 1 through 6 for the Lower Salt -- and I
 2  think you said those were all in Segment 6 -- that
 3  there's quite a bit of variability, even in that
 4  segment, in these rating curves, right?
 5      A.    Quite a bit.  There is variability, yes.
 6      Q.    Slide 239, you talk about depth estimate
 7  verification.  And we're not verifying depth
 8  estimates -- Well, what are we verifying depth
 9  estimates for?  For what time period?
10      A.    I'm sorry.  Repeat the question.
11      Q.    Sure.
12            For what time period are we verifying depth
13  estimates?
14      A.    For the time period --  Ideally, we're
15  looking to have estimates in the depth in the river's
16  ordinary and natural condition.  The rating curves are
17  based on information from 1902.  We have descriptions
18  from both before and after that time period, as I
19  recall, and observations of the river.  So that would
20  be the time period, I guess.  I have to look back at my
21  notes to determine when the exact -- the first
22  observation of the river that indicated something about
23  depth would be.  Certainly on this slide, it mentions
24  the information we're able to glean from Ingalls'
25  performance of his survey.


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 805


 1      Q.    So on this slide, you say for Segments 2, 3,
 2  and 5, your verification involved field visits, boating
 3  trips, and historical descriptions, right?
 4      A.    Right.  I guess, I was still thinking Segment
 5  6.
 6      Q.    Okay.
 7      A.    But, yeah, Segments 2, 3, and 5.  Yeah, we --
 8  Clearly, in Segment 6, we can go out there today and
 9  the river doesn't look anything like it looked like in
10  its ordinary and natural condition.  However, it's my
11  opinion that 2, 3, and 5 do, so we can go out there
12  today and stick a boat in the water with a paddle in
13  our hand, or we can walk across the river and wade it
14  or whatever it might be, as well as look at the
15  historical descriptions to try to verify those rating
16  curves to see:  Are they giving me reasonable results
17  or not?
18      Q.    When you say "field visits," you mean field
19  visits done present day, right?
20      A.    Yes.
21      Q.    And when you say "boating trips," you mean
22  boating trips done present day, right?
23      A.    Yes.
24      Q.    Segment 6, you mention the historical
25  descriptions and then the GLO survey.  Are there any
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 1  specific historical descriptions that support your
 2  depth estimates?
 3      A.    Yeah.  I would say they're all supportive of
 4  the kind of depths that we got.  In fact, if anything,
 5  I would say our depths are lower than some of the
 6  descriptions that we got.
 7      Q.    What's the largest depth in Segment 6 that
 8  any of the historical descriptions indicate?
 9      A.    Go back and page through and look at them
10  here.
11      Q.    Actually, more specifically, maybe -- I'm
12  looking at Slide 238, and you've got a 50 percent
13  median rating curve for Segment 6, showing an average
14  depth of 5.3 feet.  Are there any historical
15  descriptions which show a depth in Segment 6 of
16  5.3 feet?
17      A.    None, that I'm aware of, that were
18  specifically an estimate of 5.3.
19      Q.    Any even close?
20      A.    That's what I'm looking for.
21            Again, I don't find any right now, as I'm
22  scanning through here, that say 5 feet.
23            In terms of close, there's the Indian
24  Commissioner on Slide 135 where they're crossing at a
25  ford, and they're describing the water as being waist
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 1  deep to a tall man.  So at the ford, if it's waist deep
 2  to a tall man, I would say it would be not unexpected
 3  that it would be deeper than that other places.
 4      Q.    I'm not a tall guy, but I'm 5 foot 6.  So
 5  waist deep to a tall man -- so 5.3 -- or, 5 feet
 6  3 inches probably right about here.  So --
 7      A.    That means you're about 5" 4', sorry.
 8      Q.    That may be more accurate.
 9            So waist deep to a tall man.  How --  You
10  know, what's --
11      A.    At the ford, waist deep to a tall man would
12  be about 3 feet.
13      Q.    Okay.
14      A.    Fords being generally shallower than the rest
15  of the part of the river.
16      Q.    So the best you can do today, sitting here,
17  on getting to your 5.3 average depth is maybe about
18  3 feet.  Is that a good estimate?
19      A.    Again, that's for a ford --
20      Q.    Okay.
21      A.    -- which is the shallow part of the river.
22  So I would expect my number to be greater than that for
23  a more representative part of the river.
24      Q.    What do you think you should do if the data
25  that you compile doesn't match the historical
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 1  descriptions?  Tells you there may be something wrong
 2  with your data, right?
 3      A.    Yes.  So you need to look at the historical
 4  descriptions and see what time of the year, if you
 5  know, what they were looking at, what a general sense
 6  of their data would be, look at your -- check your
 7  calculations once again, think about the overall
 8  context of what kind of things were done on the river,
 9  yeah.
10            So the topographic map looks like a pretty
11  decent map, to me, such as it is.  I think I used
12  fairly conservative numbers when I put it into my
13  hydraulic model, knowing that that's a snapshot in one
14  particular point.  I don't think I'm trying to suggest
15  that the river is 5.3 exactly as an average depth at
16  1230 cfs anywhere in Segment 6.  There are, no doubt,
17  places, at that flow rate, it would be shallower and
18  some places where it would probably be deeper.  But
19  that's reasonably in the range.  And if I were to plus
20  or minus a foot at that estimate, I think that would
21  probably be as accurate as my sources would indicate
22  for that particular flow rate.
23      Q.    Slide 240, you showed us some pictures and
24  talked a little bit about gaging stations.  When flow
25  rates are measured on rivers, are they measured in
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 1  areas where the water is -- you call the river at some
 2  points "pool and riffle."  Do you measure the flow at
 3  the riffles or the pool?
 4      A.    Yes.
 5      Q.    So you are saying you measure it both?
 6      A.    Yeah.  The gage equipment -- the tower you
 7  see there in Slide 240 is clearly located in a pool.
 8  So I think we've had a lot of discussion about this.
 9  And I think when Halverson did stream gaging for about
10  150 years for the USGS -- exaggerating, he had a very
11  long career -- explained in great detail the difference
12  between the rating curve and the measurement point.
13  And so you have a stage that you relate to the rating
14  curve and you do your estimates there.
15            So your rating curve is not in the riffle.
16  It's typical above the riffle -- slightly above the
17  riffle at a control section.  The depth that's being --
18  the water surface, I guess more technically, is
19  typically recorded in a pool, and they try to relate
20  the two things to come up with a discharge.
21                 COMMISSIONER HORTON:  Mr. Chairman?
22                 CHAIRMAN NOBLE:  Okay.
23
24            EXAMINATION BY COMMISSIONER HORTON:
25                 COMMISSIONER HORTON:  Jon, when you go
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 1  down the river, are gages easy to find and read?
 2                 THE WITNESS:  Certainly they're easy to
 3  find.  But some of the older gages had a staff gage or
 4  a centrifugal, light-up, measured/metered thing on the
 5  outside that you could read.  Most of the modern gages
 6  today, the equipment -- it's either, like, in a
 7  pressure transducer -- and it's just buried underneath
 8  the water, so you don't see any of those markings.
 9  Some of the older ones, you can still see the markings
10  and get what the depth is.
11
12              CROSS-EXAMINATION (Continued)
13  BY MR. MURPHY:
14      Q.    I'll jump ahead to Slide 267.  This is your
15  summary of Salt River Segment 6.  You describe it as
16  boatable by canoes 95 percent of the time, or 350 days
17  a year.  And, again, we know that we don't have
18  historical descriptions to match that frequency, do we?
19      A.    By "historical descriptions," do you mean
20  historical accounts?
21      Q.    Any history to match that frequency.
22      A.    No, I don't think I agree with that.  I may
23  not understand what you mean by the words you're using,
24  but I would say that is consistent with historical
25  record, yeah.
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 1      Q.    Do we have historical records which verify
 2  that 95 percent of the year there were canoes on the
 3  Salt River?
 4      A.    Oh, no.
 5      Q.    So I think that was my question.
 6            Same thing with flatboats.  Do we have
 7  historical records to verify that greater than
 8  85 percent of the time there were flatboats on the
 9  river?
10      A.    Well, I believe that to be a very reasonable
11  estimate.  But if the question you're asking is, do we
12  have records that show that flatboats were out there
13  85 percent of the time, no, we don't have that.
14      Q.    These figures represent your application of
15  the flow data that you reviewed and compiled to modern
16  recreational boating standards, right?
17      A.    I agree with part of what you said, yes.
18      Q.    Which part do you not agree with?
19      A.    You seem to indicate that all I'm using is
20  modern recreational boating standards.
21      Q.    Well, that's what's in your report, right?
22      A.    No.
23      Q.    When you --
24      A.    Well, yes, I do have modern recreational
25  boating in there, if that's what you're asking me.
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 1  Yes, I have information about that, yes.  But it's not
 2  limited to that.
 3      Q.    Okay.  Well, what standard, then, are you
 4  using for "boatable" in this particular slide?
 5      A.    Well, in part, the depths that were indicated
 6  in other documents in terms of what the draw would be
 7  of flatboats and canoes.  I personally believe that
 8  canoes that were available at the time of statehood
 9  have no difference in draw.  The draw required by
10  different types of flatboats, there were some listed in
11  the Utah Special Masters Report that we talked about
12  yesterday, I think it was.  In the boating
13  presentation, we talked about the draws of various
14  different types of historical boats, including
15  flatboats and canoes.  So I'm using those
16  information -- that information, I'm sorry.
17      Q.    Slide 269, you talk about modern boating, and
18  on this one, you do include tubing as modern boating,
19  right?
20      A.    You know, I think I made it pretty clear that
21  I don't consider tubes boats.  And we had a chat about
22  that yesterday.  I think everybody knows there's a lot
23  of tubing going on.  I had a question from Commissioner
24  Horton yesterday about tubing in that segment.  So I
25  think my position is clear there, so . . .
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 1      Q.    Okay.  And everything that appears on Slide
 2  Number 269 are recreational activities, right?
 3      A.    Again, I think the rafting companies consider
 4  themselves a business.  The kayak people think they're
 5  a business, but they're in the business of recreation.
 6  They may do other things that are less recreational.  I
 7  don't know who else they take down the river and for
 8  what purposes.  I think we heard an example --  Never
 9  mind.  I was thinking of Mr. Mickel's testimony about
10  taking folks from the White Mountain Apache Tribe down
11  Segment 1, but, again, they were -- sounded like they
12  were exploring the idea of recreation in that segment,
13  so that's still recreational, to me.
14      Q.    Slide 272, you discuss modern boating on the
15  Salt River.  Your label at the top says "Current
16  Commercial Operations - Segments 2 and 3."
17            Would it be fair to characterize U.S. Forest
18  Service permitting as a government function?
19      A.    The U.S. Forest Service is a branch of the
20  Department of Agriculture which is part of our
21  government, yes.
22      Q.    Let's talk about the quotation at the bottom
23  of this that you inserted from the Utah Special Master.
24  That's from the Utah proceedings involving -- I think
25  it was the Green River, the San Juan River, and maybe
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 1  another river in Utah, back in the 1930s, correct?
 2      A.    That's my understanding, yes.
 3      Q.    Are you familiar at all with the navigability
 4  case involving the San Juan River from the
 5  Utah-Colorado border to Chinle Creek in 1960?
 6      A.    Yes.
 7      Q.    In that case, if I recall correctly, there
 8  was evidence of river runners using the river for
 9  recreational purposes, right?
10      A.    I don't specifically recall that, but if
11  that's the case, it certainly wouldn't surprise me.
12      Q.    And the judge in that case even took boat
13  trips on the San Juan River, didn't he?
14      A.    That, I do not know.
15      Q.    And that court found that portion of the San
16  Juan to be nonnavigable, correct?
17      A.    I don't know.  I don't know.  I've heard some
18  folks discuss that as what -- whether it was a court or
19  masters or who reviewed that decision and where that
20  went, I don't -- I don't know the specifics of that.
21  I'll let you lawyers argue about what that was about.
22                 MR. SLADE:  Do you have a case citation
23  for that, Mr. Murphy?
24                 MR. MURPHY:  Yeah.  It's in the record.
25
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 1  BY MR. MURPHY:
 2      Q.    That portion of the San Juan River is pretty
 3  heavily used today for recreational purposes, isn't it?
 4      A.    Actually, it's limited, so I wouldn't say
 5  heavily at all.  It would be heavily used, much like
 6  the Salt River, except that the government puts limits
 7  on the number of people that can go down there,
 8  so . . .
 9      Q.    Okay.  But it is used for recreational
10  purposes?
11      A.    Yes.
12      Q.    How did the flows in that section of the San
13  Juan, if you know, compare with the Salt River?  More
14  or less?
15      A.    Probably both, depending on the time of year
16  and the season.  Its average flow is likely higher than
17  the average of the Salt.
18      Q.    Is there any major difference between
19  historic boats in use as of statehood in Arizona, 1912,
20  and 1896?
21      A.    Could you repeat the question?  I'm not sure
22  I caught all of it.
23      Q.    Sure.
24            Any major difference in the historic boats
25  used in Arizona in 1912 and that would have been used
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 1  in 1896?
 2      A.    There's a lot there.  I can't recall, as I
 3  sit here today, any major differences in the types of
 4  boats during that time period.
 5      Q.    Slide 274 -- and I think maybe the
 6  subsequent -- you talk about some publications and
 7  guides about boating the Salt River, right?
 8      A.    Yes.
 9      Q.    Do you know what the earliest publication
10  date is for a recreational guide on any part of the
11  Salt River?
12      A.    No.
13      Q.    Slide 277, you talk about websites that
14  discuss boating the Salt River.  For a recreational
15  boater, websites are a good source of information that
16  they could not have had 100 years ago, right?
17      A.    I don't think too many people were looking at
18  the web 100 years ago, no.
19      Q.    And so now, recreational boaters can go on
20  these websites and look at flow rates for rivers around
21  the United States, right?
22      A.    There are websites you can go and look at
23  flow rates.  I don't think there are any of these that
24  you can do that, but yeah.
25      Q.    And these websites have reports of trips.
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 1  They can tell you about particular obstacles or areas,
 2  right?
 3      A.    Yes.
 4      Q.    They can tell you -- they can give you
 5  warnings about potential hazards on a river, correct?
 6      A.    They can, yep.
 7      Q.    I think we talked earlier, there are websites
 8  that can give you -- if you so desire, can give you
 9  estimates of snow pack in the mountains, so maybe you
10  know what will be in the river months down the road,
11  correct?
12      A.    I was with you when you said estimates, and I
13  kind of lose you when you say you could know what's
14  going to be in the river months down the road.  But you
15  can certainly make a guess or a forecast.
16      Q.    Would it be fair to say that these websites
17  have made boating more popular because there's better
18  access to information about rivers?
19      A.    I don't know if it's made it more popular.
20      Q.    Let's talk for a few minutes about other
21  commercial use.  And this is your Slide 278.  Well,
22  let's go from the bottom to the top.  The U.S. Forest
23  Service permitting in Segments 2 and 3 is for
24  recreational use, correct?
25      A.    So are we agreeing to say that Mr. Mickel's
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 1  company is a recreational company and you're lumping
 2  that all in recreation and rather than business?  If
 3  you would like to do that, then yes.  The answer is
 4  yes.
 5      Q.    The same true of the White Mountain Apache
 6  Tribe's permit, correct?
 7      A.    I would imagine Game & Fish would require a
 8  permit from them to go down at that time of year that
 9  they normally go down.  I don't think they're
10  recreating.  But most, I would imagine -- I don't know
11  this for a fact, but my guess is, based on my
12  experience on the river and who I've seen there at the
13  times I've seen them and who I've talked to, that most
14  of the use is certainly recreational travel down the
15  river, yeah.
16      Q.    The third bullet from the bottom, "Maricopa
17  County Sheriff's Office River & Lake Patrol," that's
18  necessitated by the presence of the recreational users,
19  right?
20      A.    Yeah, I don't know that for a fact, but I
21  would assume so, yeah.
22      Q.    And law enforcement is, you would agree, a
23  government function?
24      A.    Usually.  In this case, it is.
25      Q.    I think we discussed this before, but the
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 1  Game & Fish surveys, your top point bullet point, would
 2  either be for recreational fishing or potentially
 3  biological purposes.  Is that accurate?
 4      A.    Sure.  Yeah.  As far as I understand their
 5  work, yeah.
 6      Q.    How many of these activities bullet pointed
 7  in your Slide 278 took place in Arizona in 1912?
 8      A.    None, that I'm aware of, on the Salt River.
 9      Q.    On Slide 285, there's a picture of a
10  gentleman on the Allagash Stream in Maine.  You were
11  asked to estimate the cfs on that stream.  Do you
12  recall that?
13      A.    Yes.
14      Q.    How can you estimate the cfs on the stream
15  when you can't even see the left bank of the river?
16      A.    Yeah, I'm looking at the general character of
17  the river.  I suppose it's possible there's a monster
18  channel off to the left.  Looking at the conditions of
19  the river and having seen rivers in Maine, I'm
20  anticipating that whoever took the picture was probably
21  standing on the bank, so that was kind of the
22  assumption that I made.  So I assume that the bank was
23  just outside the picture.  Looks like it's relatively
24  shallow over there.  Estimating flow is what I do.
25      Q.    Would it make a difference if we extend the
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 1  left bank 5 feet or 10 feet?
 2      A.    When you say the "left bank" --
 3      Q.    The part that's missing.
 4      A.    If we extend it?  Yeah, well, the wider it
 5  gets, the more flow there is, sure.  Depends on whether
 6  it's effective flow over there or not.
 7      Q.    Let's talk for a few minutes about the 2003
 8  report that you did on the Lower Salt River.  Again,
 9  this is State Land Department's Exhibit 030.  You have
10  a section -- and this is on page 8-1 of your report --
11  called "Federal Criteria for Navigability."  Do you see
12  that?
13      A.    I do.
14      Q.    There's a highlighted sentence in which you
15  say, "However, some federal agencies have formally
16  described stream conditions which favor various types
17  of boating," right?
18      A.    Yes.
19      Q.    And when you use the word "formal" -- or,
20  "formally described" in there, you mean have published
21  studies or guides, right?
22      A.    Studies, yeah.
23      Q.    I mean, these aren't federal laws or federal
24  rules and regulations, correct?
25      A.    Not that I'm aware of, no.


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 821


 1      Q.    You have a sentence that I've highlighted
 2  that says, "These federal criteria, summarized in
 3  Tables 8-1 and 8-2, were developed primarily for
 4  recreational boating, not necessarily for commercial
 5  boating."  Do you see that?
 6      A.    I do.
 7      Q.    I mean, is it more accurate to say that the
 8  sources you describe in those two tables were sources
 9  of information that were primarily intended exclusively
10  for recreational boating?
11      A.    I'm not sure I can speak to their intent,
12  so -- but that may be the case.  I think the Cortell
13  report may have the word "recreational" in the title.
14  I'm not sure.
15      Q.    I think they both do, don't they?
16      A.    It's possible.
17      Q.    I'm showing up on the screen -- and this is
18  part of the community's Exhibit 22, and this is the
19  copy of Mr. Hyra's report from 1978, titled "Method of
20  Assessing Instream Flows for Recreation."  You've
21  reviewed that in the past, haven't you?
22      A.    Yes.
23      Q.    This is one that was commissioned or
24  published by the U.S. Fish & Wildlife Service, right?
25      A.    Yeah, I think you scrolled right past where
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 1  it said that.
 2      Q.    So if we go to page 1 of Mr. Hyra's study, I
 3  think the second highlighted portion says, "This paper
 4  presents the techniques of assessing instream flows for
 5  recreation."
 6            It's pretty much a statement of what his
 7  motive or intent is, correct?
 8      A.    That's what it says, yes.
 9      Q.    Now, his -- his publication identifies two
10  methodologies for determining the sufficiency of the
11  instream flows for recreation, correct?
12      A.    Well, there you go.  First method and the
13  second method, yep.
14      Q.    Now, you didn't actually utilize either of
15  these methodologies but, rather, just borrowed the
16  criteria that he used to apply to the flows themselves.
17  Is that an accurate statement?
18      A.    We used the tables that are published, I
19  think, that came out of this.  It's been a few years.
20  I would have to page through the document to really
21  refresh my memory.
22      Q.    And if we go down here, it says, "Both
23  methods of instream flow analysis discussed in this
24  paper utilize computer modeling techniques.  Both
25  approaches also require that streamflow data be
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 1  collected."  Then the end of the paragraph, "In
 2  addition to cross sectional data, data relating to the
 3  streamflow parameters to recreation potential are
 4  necessary.  These data are termed recreation criteria,"
 5  correct?
 6      A.    You read those sentences correctly, yes.
 7      Q.    And what they're trying to do is develop
 8  models and techniques to determine if a stream or a
 9  river is suitable for recreation purposes, right?
10      A.    Roughly, yes.
11      Q.    Now, the bottom of page 3 of Mr. Hyra's
12  study -- this is what you borrowed from him, right?
13  "Table 1.  Required stream width and depth for various
14  recreation craft as determined by a single cross
15  section method"?
16      A.    It looks like it, yeah.
17      Q.    Now, one thing you didn't do that he says
18  that you should do is, when you're measuring for
19  minimum depth, you want to measure the cross section at
20  the shallowest part of the stream, right?  I think
21  that's the next to the last sentence on the page.
22      A.    Yes.
23      Q.    The reason is that you want to make sure that
24  the shallowest part of a stream has sufficient depth
25  for recreation, right?
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 1      A.    Yes.
 2      Q.    He also says at the bottom of page 3 that the
 3  depths there are considered to be minimum but wouldn't
 4  provide an ideal experience if the entire river was at
 5  that depth, right?
 6      A.    Well, I would agree with that, yeah.
 7      Q.    And this study and the study by Cortell
 8  identified different depths for different types of
 9  boats, correct?
10      A.    I think that's what we just saw on the table
11  you showed me, yeah.
12      Q.    So the depths that are identified in your
13  2003 report, I mean, those are bare minimums but not
14  ideal, correct?
15      A.    That's how they were characterized in the
16  report that you just read, yes.
17      Q.    I mean, they're not characterized that way in
18  your report.  You just took the minimums, even if ideal
19  depths were published, and you put the minimums in your
20  report, correct?
21      A.    I'm not aware of a significant difference
22  between minimum depth and bare minimum depth.  Seems
23  like they both mean the same thing, to me, but . . .
24      Q.    I think I said minimum and ideal depths.
25  There's a difference between those two things, right?
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 1      A.    You can show me again my report, but it seems
 2  like we put in minimum.  Yeah, we said minimum.
 3      Q.    I see in Table 8-2 of your report,
 4  Exhibit 30, you have minimum and maximum conditions in
 5  that table, and that's from Cortell, but you don't have
 6  his ideal conditions, do you?
 7      A.    I don't see the word "ideal" there at all,
 8  no.
 9      Q.    Didn't one of those authors express safety
10  concerns with regard to some of those, like, minimum
11  depths for kayaks and canoes?
12      A.    It's possible.  They may have done that,
13  yeah.  I don't recall specifically, though.
14      Q.    I want you to assume for my next questions
15  that commerce is defined as the activity of buying and
16  selling, especially on a large scale.
17                 CHAIRMAN NOBLE:  He'll try to remember
18  that through the break.
19                 MR. MURPHY:  Okay.
20                 CHAIRMAN NOBLE:  Let's take 10; back
21  here at 11:15.
22            (A recess was taken from 11:05 a.m. to
23  11:16 a.m.)
24                 CHAIRMAN NOBLE:  Okay.  We're ready to
25  return to the record.  I think the record should show
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 1  the absence of Mr. Hood.  But that's okay.
 2                 MR. MURPHY:  He's on his way.
 3                 MR. McGINNIS:  He's gone to get more
 4  doughnuts.
 5                 CHAIRMAN NOBLE:  Mr. Fuller, are you
 6  ready?
 7                 THE WITNESS:  I am.
 8                 CHAIRMAN NOBLE:  Mr. Murphy, please
 9  proceed.
10                 MR. MURPHY:  Mr. Chairman, Tom Murphy
11  for Gila River Indian community.
12  BY MR. MURPHY:
13      Q.    I think before we broke, I asked you for
14  these next questions to assume for purposes of these
15  questions that commerce means the activity of buying
16  and selling, especially on a large scale.
17            With regard to the Salt River prior to 1900,
18  was there any repeated use of the Salt River for the
19  transportation of food for commercial purposes?
20      A.    Prior to when?
21      Q.    1900.
22      A.    And your question was regularly?
23      Q.    Yeah.
24      A.    With the possible exception of the Day
25  brothers carrying their food -- I guess they were
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 1  eating it, not selling it --  So no.  I would have to
 2  say no.
 3      Q.    Anybody regularly using the Salt River for
 4  the transportation of crops for commerce?
 5      A.    Not that I'm aware of.
 6      Q.    Anybody regularly using the Salt River --
 7  and, again, this is prior to 1900, for the
 8  transportation of building materials for commerce?
 9      A.    Prior to when?
10      Q.    1900.
11      A.    1900.
12            Not that I'm aware of.
13      Q.    Anyone regularly using the Salt River for --
14  and I would say this excludes ferries, but anybody
15  regularly using the Salt River for transportation --
16  transporting people as commerce prior to 1900?
17      A.    Not that I'm aware of.
18      Q.    Anybody using the Salt River --
19      A.    Subject to your word "regularly," I guess.
20  Okay.  So there were instances of people transporting
21  people.  But not instances -- not regularly.
22      Q.    Prior to 1900, anybody regularly using the
23  Salt River for commercial transportation of minerals?
24      A.    No, not that I'm aware of.
25      Q.    Do you know what --  Was the Salt River used
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 1  prior to 1900 for the transportation of mail?
 2      A.    I recall a news story about mail being
 3  transported across the river, the ferry at Tempe or
 4  Phoenix.  I guess, you could presume from that, that
 5  that was something that regularly happened there,
 6  but . . .
 7      Q.    For these next questions I want to ask
 8  specifically about Segment 6.  We don't know exactly
 9  what this segment looked like prior to 1860, do we?
10      A.    "Exactly" is kind of a vague term.  I believe
11  I have a good understanding of what the river -- a
12  good -- within a reasonable realm of scientific
13  probability what it looks like prior to 1860.
14      Q.    Well, if I asked you to go mile by mile on
15  Segment 6 for prior to 1860 and tell me for each river
16  mile what obstacles were present, what the channel
17  looked like, you wouldn't be able to tell me that,
18  would you?
19      A.    I would be able to give you a pretty
20  reasonable scientific depiction of what it most likely
21  looked like.  But if you're asking in terms of
22  comparison to, surprise, you pulled out a photograph
23  from 1859 and I missed a rock or missed a tree or
24  missed a riffle, then no, not to that level of detail.
25      Q.    And then for Segment 6, there's no account,
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 1  you're aware of, of any boating upon the Salt River
 2  prior to 1860?
 3      A.    Not that I'm aware of.
 4      Q.    And we don't have any -- what I would call --
 5  we don't have the kind of -- well, we don't really have
 6  any flow data for the river for those time periods,
 7  right, prior to 1860?
 8      A.    We have very limited flow data.  There are
 9  things that I would consider flow data but not in the
10  sense of stream measurements.
11      Q.    Would you agree with me that recreation can
12  be done on a river in lower flows than nonrecreational
13  commerce on a river?
14      A.    What I understood you to ask is whether you
15  could recreate on a river at lower flows than you would
16  need for commerce.  Is that correct?
17      Q.    Close enough.
18      A.    No, I don't agree with that.
19      Q.    Would you agree that what makes a river good
20  for recreation can make it undesirable for other types
21  of commerce?
22      A.    In some cases, not in all cases.  And I'm
23  specifically thinking -- let me narrow that.  I'm
24  specifically thinking of the kind of things that Alex
25  Mickel was talking about yesterday where big, splashy
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 1  wave stoppers, people falling out of rafts are
 2  considered fun.
 3      Q.    Going back to what you had said about
 4  success, which is that the boat and boater make it
 5  downstream, hypothetically, if we have a river that
 6  has, let's say, over 50,000 cfs average flow, and there
 7  have been 15 trips down the river and 10 were
 8  successful, and that these trips generated revenues,
 9  the river's been in the same condition for 200 years,
10  would that river be navigable?
11      A.    Run through the scenario one more time for
12  me.
13      Q.    Sure.  We've got a river with -- I think I've
14  said over 50,000 cfs average flow, 15 trips down the
15  river, 10 successful, some trips generated revenues,
16  trips were done over an extended period using similar
17  craft, and the portion of the river has been in the
18  same condition for 200 years.
19      A.    That's the only -- that's all the information
20  that's available?  That's the entire data set?
21      Q.    That's the primary information.
22      A.    You know, there may be other information
23  that's out there on that river that would be important
24  to consider, but it sounds like a navigable river to
25  me.
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 1                 MR. MURPHY:  That's all I have,
 2  Mr. Chairman.
 3                 MR. BREEDLOVE:  That's it?
 4                 CHAIRMAN NOBLE:  Thank you.
 5                 Is there anyone else who wishes to
 6  examine Mr. Fuller?
 7                 MS. CONSOLI:  Yes, sir.
 8                 Hi, Mr. Fuller.  I'm Carla Consoli.  We
 9  haven't met before.
10                 Chairman, Commissioners, my name is
11  Carla Consoli.  I'm with the law firm of Lewis and
12  Roca, and I represent Cemex in this proceeding.  I
13  don't think any of you have seen me before because I
14  have not been involved in any of the other rivers which
15  you have tackled today.
16                 COMMISSIONER HORTON:  Who did you say
17  you represent?
18                 MS. CONSOLI:  Cemex.
19                 CHAIRMAN NOBLE:  And you will be able to
20  provide a card to the court reporter?
21                 MS. CONSOLI:  I already have.  I
22  listened to your instructions.
23                 CHAIRMAN NOBLE:  Please proceed.
24                 MS. CONSOLI:  Thank you.
25                 DIRECTOR MEHNERT:  Carla, pull that
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 1  small microphone a little bit closer, would you?
 2  That's great.  Thank you.
 3                 MS. CONSOLI:  Sure.
 4
 5                     CROSS-EXAMINATION
 6  BY MS. CONSOLI:
 7      Q.    Good morning, Mr. Fuller.  I'm not a novice
 8  at running rivers.  I've done the Deschutes, the John
 9  Day, the Snake, the Namekagon, the Chip, had a lot of
10  fun on those rivers, but I do not know nearly as much
11  about rivers as you do.
12      A.    Sound like you've run some fun ones.
13      Q.    I have.
14      A.    Yeah.
15      Q.    I even had the pleasure of wrapping a kayak
16  around a rock on the Deschutes.  That was interesting.
17  We can talk about that later.
18            I need a little help putting some of what you
19  discussed over the last few days into context because I
20  do not have your experience and also I have not been
21  part of these proceedings.  So I hope you'll forgive me
22  if I'm asking you to repeat some things, and I hope
23  that you'll help me.
24      A.    I'll do my best.
25      Q.    Thank you.
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 1            I would like to turn our attention first --
 2  and as a preview, I'm not going to be using the screen
 3  and all the paperwork.  We're just going to chat.
 4            Thank you.  That was looking a little bit
 5  like the Animas River up there.
 6            If we could turn our attention first to
 7  Quartzite Falls.
 8      A.    Yes.
 9      Q.    I believe on Tuesday, you were asked by
10  Mr. Slade if a canoe could have made it over the
11  prevandalized condition of Quartzite Falls, and I
12  believe your answer was that a canoe outfitted for that
13  type of travel -- did I recall that correctly?
14      A.    That sounds right, yeah.
15      Q.    Can you tell me what that means, a canoe
16  outfitted for that type of travel?
17      A.    Well, you certainly want everything in your
18  canoe tied down.
19      Q.    Is there special material that you would use
20  to tie things down?
21      A.    Could be different --  People have used
22  different things at different time periods.  But
23  security strapped into the thwarts or around the
24  gunnels are different ways to secure things.  You would
25  want everything in your boat to be either able to be
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 1  wet or able to resist getting wet by putting it inside
 2  an oiled something or some sort of a water-resistant or
 3  waterproof bag or something that would tend to shed
 4  water rather than absorb water.  I think the design of
 5  your boat when you're trying to do Class IV rapids --
 6  if you're going through at high water, that is -- you
 7  would want some rocker in your boat.  And depending on
 8  what you were doing, some people prefer a shorter boat
 9  that's more maneuverable getting set up.  Some folks
10  prefer longer boats, so they can ride over the top of
11  things.  I think the boat choice might depend on the
12  flow rate.
13            And, again, I think if you heard -- if you
14  were here for Alex and Tyler when they were talking,
15  Quartzite is -- you're asking me about Quartzite --
16  Quartzite varies depending on the flow rate.  I've only
17  seen it personally in its post-blown-up condition.  But
18  even so, the river is a different beast at low water
19  than it is at higher water.
20      Q.    How much of a load would you expect a canoe
21  properly outfitted to be able to handle going over
22  the -- I called it prevandalized, pre-blown-up
23  condition of Quartzite Falls?
24      A.    I've talked to other boaters about that, and
25  they've estimated higher than what I thought.  You
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 1  know, I think personally, if I had 400 pounds in there,
 2  depending on my boat, depending on what it was, that
 3  would seem like a lot, to me.  That would be about
 4  maybe the upper limit.  Maybe to 500, depending on my
 5  boat.  The bigger your boat, the more you can carry.
 6      Q.    Okay.  And I should have said this at the
 7  beginning.  I may jump around a little bit because I'm
 8  not going to go through the 300 pages of your
 9  presentation, so --
10      A.    It's your time.
11      Q.    -- I'm not trying to do that in a sneaky way
12  but just because of really time constraints for
13  everyone else.
14      A.    I'm prepared for sneaky, so do your best.
15      Q.    You are?  Good.  Well, I'm glad to hear that.
16            You had mentioned having conversations with
17  some of the sheriff's deputies on lake patrol.  And I'm
18  wondering, do you recall the names of those sheriff's
19  deputies?
20      A.    I can look it up for you.
21      Q.    For example, do you recall my last name as
22  one of those, Consoli?
23      A.    No.
24      Q.    Okay.
25      A.    Farnsworth is the name of the guy.
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 1      Q.    And was this at the same time as the Edith
 2  trip?
 3      A.    It was sometime this summer.  So it was not
 4  the exact same time, but it was the same year.
 5      Q.    Okay.  Thank you.
 6            I'm paraphrasing here, which is a dangerous
 7  thing to do in this context.  But maybe I can use a
 8  term that I heard for the first time, I believe,
 9  yesterday called the population paradox.  What is that?
10      A.    Yeah.  So I believe in previous
11  presentations, we have made the point that -- and it's
12  valid here -- that when Arizona's rivers were
13  free-flowing, there wasn't a lot of population, and as
14  the population increased and there were more people
15  here to do boating, by that time there were diversion
16  dams and taking water out of the river and obstructing
17  the river.  So kind of when there was the water, you
18  didn't have the people.  When you had the people, you
19  didn't quite have the water.
20      Q.    So am I correctly interpreting that to mean
21  in the -- you had the water, didn't have the people,
22  people wouldn't have used the river for transportation
23  and commerce?
24      A.    Certainly if there were no people here, there
25  would be no accounts of boating.
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 1      Q.    Right.
 2      A.    But as you had a smaller population, there
 3  were just fewer people that were going to choose to do
 4  that, so the incidents would be lower --
 5      Q.    Okay.
 6      A.    The incidents would be lower.
 7            So if you had a population of 100 and
 8  1 percent of your population likes to boat, you've got
 9  one person out there, right?  So if you had a million
10  people and 1 percent -- you know, do the math.  There's
11  a lot more people out there, if 1 percent is the right
12  number.  It's kind of the point we're trying to make.
13  You're less likely to catch somebody out there.
14            Also, you have the factor that when there are
15  fewer people here, nobody has a newspaper, so you are
16  not writing anything down.  There's maybe less people
17  with cameras around or writing journals or whatever it
18  is, so you have less chance of getting a recorded
19  instance of somebody boating.
20      Q.    Okay.  So using that "population paradox"
21  term and then focusing on the Salt River, what time
22  frame are we talking about -- and I realize this could
23  be a range -- where we went from few people/lots of
24  water to many people/many diversions, so not quite so
25  much water?  What's that time frame?
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 1      A.    Well, in 1868, the surveyor Ingalls noted
 2  that there were something in the neighborhood of 50
 3  people in Phoenix and they had a ditch already.  So we
 4  had 50 people and one ditch.  When the population
 5  started increasing around here, we had Fort McDowell up
 6  on the Verde.  Just prior to that -- I think it was
 7  1865, somewhere in there, that the fort was founded.
 8  So however many people were associated with that fort
 9  were kind of in the vicinity.  So let's say 1867 and no
10  ditches, and, you know, 10 or more by the time we got
11  to 1900.  So by the late 1800s, the sum total of those
12  dams had the capability of drying up the river at
13  certain times of the year.
14            So you asked me the time period.  So we're
15  looking at -- let's call it 1865 to 1895, 30-year time
16  period.  But even then, I wouldn't say Arizona was a
17  populous place in 1895.  I think it made it a fairly
18  unpopulous place.  Particularly as you moved to
19  Segments 1 through 4, I wouldn't say there was any
20  population centers along the river at all, with the
21  exception of the community, except Roosevelt building
22  the dam.
23      Q.    Lots of things affect the growth of
24  population.  For example, no air conditioning until
25  late '30s, '40s?
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 1      A.    After World War II.
 2      Q.    It makes a big difference.
 3      A.    Yeah.
 4      Q.    So when we focus back on the Salt River in
 5  this time frame between 1865, 1895, let's look at that
 6  latter portion, 1895.  Capability to dry up the river
 7  completely, but what would you state is the median flow
 8  rate in the lower portion of the Salt River, which I
 9  think you have identified as Segments 5 and 6, during
10  that time frame?  Realizing that there are times when
11  it would be dry, but I don't think you're telling me
12  it's dry all the time.
13      A.    No, it was not dry all the time.  The median
14  flow in Segment 6, my estimate is that -- it comes from
15  the U.S. Geological Survey -- is 1,230 cubic feet per
16  second in Segment 6, and I believe it's 900-something
17  in Segment 5.
18      Q.    And that was 1895 we're talking about?
19      A.    In its ordinary and natural condition prior
20  to that, so . . .
21      Q.    Okay.  And do we know what the median flow
22  rate would have been prior to 1868?  I'm sorry.
23      A.    No.  The estimates that I gave you were for
24  the long-term, predevelopment condition, so they would
25  apply -- A median flow rate should apply before humans
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 1  started messing around with the river.
 2      Q.    So perhaps I've misstated.  What I'm trying
 3  to understand is the median flow rate in the early part
 4  of the time frame that we're talking about, 1865,
 5  versus the median flow rate in the later part of the
 6  time frame that we're talking about, 1895.  Do we know
 7  what the difference was?
 8      A.    Are you saying --  You're asking for what the
 9  effect of the diversions were in reducing that?  That,
10  I don't know.
11      Q.    Okay.  Is that because there isn't any data
12  on it?
13      A.    Someone may have looked at that.  It's a
14  little bit of a moving target because the acreages
15  would have changed.  The diversion amounts would have
16  changed through time.  And then once you're looking at
17  a very short time period, picking out the median flow
18  rate can be done, but how representative it is of the
19  long-term would be --
20      Q.    Oh, I'm sorry.  I'm not looking at the
21  long-term.
22      A.    Either way, I don't know the answer.
23      Q.    If we're going to say that there was this
24  paradox -- this population paradox where we have few
25  people/no water -- or, excuse me, few people/lots of
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 1  water and then no water/lots of people, I'm trying to
 2  understand what happened to the river in those two time
 3  frames, to compare those two time frames.
 4      A.    As I understand --  I don't have an estimate
 5  of the flow rate -- the median flow rate for the 1895
 6  time period.
 7      Q.    Okay.  Clearly, you have a lot of experience
 8  boating the rivers in Arizona.  What percentage of the
 9  general population would you say has about that same
10  level of experience?
11      A.    I don't have an idea of that.
12      Q.    Okay.  So earlier in our chat, you threw out
13  the number 1 percent as kind of a guesstimate.  Is
14  that --  Do you think that's a reasonable estimate of
15  the number of -- or, the percentage of the general
16  population?  And if it's helpful, the general
17  population in Arizona, the general population in
18  Phoenix, whatever parameter you want to pick.
19      A.    Well, I threw out the 1 percent just kind of
20  as an example of the math.  I wasn't intending to say
21  that was a representative number.  So I don't know what
22  percentage of the population in Arizona boats.
23  Somebody had asked me previously what my skill level
24  was on a scale of 1 to 10 and I would say in the canoe,
25  I'm probably a 5 or a 6.  I know --
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 1                 CHAIRMAN NOBLE:  Mr. Fuller, nobody's
 2  going to believe that.
 3                 THE WITNESS:  Yeah, well, there are some
 4  really good paddlers out there and I'm not one of them.
 5  Some of the people I've done instruction for told me
 6  they would be happy to come swim rivers with me, so it
 7  was a commentary on my ability to stay upright.
 8                 I don't know how to answer that.  There
 9  are better paddlers out there.  We heard from a couple
10  of them.  And there are worse ones.
11  BY MS. CONSOLI:
12      Q.    Would it be fair to say that it's probably
13  somewhere less than 20 percent of the general
14  population?
15      A.    Oh, I would say it's far less than -- that
16  boat or that --
17      Q.    That are as experienced as you are.
18      A.    Oh, it would far less than that.  I don't
19  think many people boat here at all.
20      Q.    Less than 10 percent?  I'm trying to get a
21  good guesstimate.  We're not trying to be exact.
22      A.    Yeah, I doubt 1 in 100 people own a canoe or
23  a raft in Arizona.
24      Q.    Okay.
25      A.    So . . .
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 1      Q.    So if you were among the other 90 percent of
 2  the population, okay, so not you, more like -- who
 3  should I pick on?  Who's not a boater?  All right.
 4  We'll pick on Sean because he seems to be getting
 5  picked on a lot.
 6                 MR. HOOD:  Easy target.
 7                 MS. CONSOLI:  He's an easy target.
 8  BY MS. CONSOLI:
 9      Q.    So you're not you; you're Sean, and you're
10  about to put an entire year's worth of income-producing
11  product in a boat to float it down a river to transport
12  it to market.  Would you hire somebody to do that, or
13  would you do it yourself?
14      A.    I really don't --
15      Q.    This is your entire income for the whole year
16  you're putting at risk.  Would you want Sean taking
17  that down the river?
18      A.    I would happily dump a year's worth of Sean's
19  work in the river, but . . .
20            It would depend on the river.
21      Q.    Okay.  The Salt River.
22      A.    You know, I can't answer that for Sean.
23      Q.    Well, I'm asking for you.  Your mental state
24  of mind.
25      A.    For me?
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 1      Q.    Would you put an entire year's worth of
 2  income in a boat and let Sean pilot that down the Salt
 3  River?
 4      A.    Well, I would have to know something about
 5  Sean first.
 6      Q.    He can't boat.
 7      A.    It's really not that hard a river to boat.  I
 8  think that Sean and I could sit in an eddy and I could,
 9  over the course of a day, teach him the strokes, and
10  over the course of the next day, we could go down
11  through some rapids and I can show him how to run
12  rapids.
13      Q.    So you are really relying on your experience,
14  not Sean's?
15      A.    Well, I'm just saying -- or, I could say,
16  "Okay, Sean, here's the boat.  Sit in the boat, play
17  around in it, learn it, and get to the bottom.  If you
18  don't make it, I'm gonna shoot you."
19      Q.    So you would -- so you would either use
20  someone with experience or you would train somebody so
21  that they would have enough experience to do it?
22      A.    I think that you would want anything that you
23  were betting a year's worth of income on to be someone
24  with experience.  Whether I was putting that in a boat
25  or a wagon or on the back of a horse, whatever, I would
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 1  want to make sure they knew how to ride a horse or
 2  drive a wagon.  So yeah, experience is a useful thing.
 3      Q.    What's the maximum amount of weight that
 4  you've transported on the Salt River?
 5      A.    Me personally?
 6      Q.    Yes, you personally.
 7      A.    In my boat, I would guess I had close to
 8  1,000 pounds on my raft on one trip.
 9      Q.    And that's a --  What's that raft made out
10  of?
11      A.    It's a Neoprene -- or synthetic --  You might
12  call it rubber.
13      Q.    Okay.
14      A.    In my canoe, excluding myself, I would say
15  70 pounds of material.
16      Q.    Okay.  Now you're going to make me ask a
17  question I don't want to ask.
18      A.    235 pounds.
19      Q.    Okay.  So approximately 300 pounds total?
20      A.    Yes.  In my solo boat, yeah.
21      Q.    What's the least amount that you've
22  transported on the Salt in the raft and in the canoe?
23  It's a compound question, I realize.
24      A.    I have done day trips in rafts on the Segment
25  2 in the daily run as we've been calling it with --
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 1  there's a least amount -- it's been just me, frame,
 2  oars, cooler, so that probably weighs 150, maybe
 3  200 pounds.  So that's probably -- plus me -- probably
 4  the least amount.
 5      Q.    Okay.  And the canoe, would it still be the
 6  300 pounds?
 7      A.    No.  Well, the 200-some pounds of me, plus
 8  there's probably days where I've gone empty on places
 9  on the Salt.  Particularly the daily run, I'll run up
10  there after work and just do it with my water, so just
11  water to drink and nothing else.
12      Q.    Did the weight differential -- and, I guess,
13  we should really kind of focus on the raft, instead of
14  the canoe, because the difference of 70 pounds -- I
15  assume that's not going to make a whole bunch of
16  difference in the draft of the canoe?
17      A.    No.
18      Q.    Okay.  How about the draft in the raft when
19  you're talking about 1,000 pounds versus about half
20  that much?
21      A.    I've never not noticed much in terms of
22  draft.
23      Q.    But do you agree with Mr. Williams' testimony
24  that added weight can change the draft of a boat?
25      A.    Oh, yeah.
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 1      Q.    Okay.  And how much deeper do you think your
 2  raft would have drafted if you take a comparison
 3  between the thousand pounds max that you've done and,
 4  say, 5,000 pounds?
 5      A.    If I were carrying 5,000 pounds, my raft
 6  probably would not be a good candidate for that.  It's
 7  a 14-footer.
 8      Q.    Why not?
 9      A.    It's not big enough.
10      Q.    Not big enough because of the size of all
11  that stuff that it would -- to get to 5,000 pounds, or
12  not big enough because it would sink it?
13      A.    Oh, I don't think it would sink it.  It would
14  be too difficult to move.  I guess if you gave me some
15  really dense metal or something that would lay on the
16  frame or something, I might be able to get 5,000 pounds
17  in there.  It's kind of out of the realm of what
18  boaters would normally carry.  Yeah, if I had to carry
19  5,000 pounds on the Upper Salt -- that's kind of what's
20  in my head right now?  Is that what you're asking me,
21  or are you asking me the Lower Salt?
22      Q.    Well, we'll talk about both of them.  We've
23  got lots of time, right?
24      A.    It's your loss.
25                 CHAIRMAN NOBLE:  Speak for yourself.
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 1                 THE WITNESS:  Yeah.  So in the Upper
 2  Salt in a raft, 5,000 pounds, I would probably split it
 3  up and take multiple boats, is how I would do that.  If
 4  it's normal type of gear, 5,000 pounds would be stacked
 5  too high in my boat, would make it unwieldy, difficult
 6  to use the oars, and probably too top-heavy.  If it
 7  were some sort of really dense metal, for some reason,
 8  that I had bothered to put in my boat -- you know, I
 9  just don't know how deep it would draft.  It would
10  probably bring it down maybe a foot.  I don't know.
11  That's just a guess.  Just a guess.
12  BY MS. CONSOLI:
13      Q.    So that was the Upper Salt.  Let's talk about
14  the Lower Salt.
15      A.    It would be the same thing, although in the
16  Lower Salt, it's just -- it's not a challenging river
17  in any way, so -- it's mostly deeper.  There are fewer
18  obstacles to get around.
19            The other issue with a lot of weight in a
20  boat is it makes it harder to control.  So, yeah, you
21  have more ability to be able to stop and change
22  direction should you need to do that.  So I would
23  choose a different kind of boat.
24            So in my boat, 5,000 pounds is really not an
25  option.
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 1      Q.    What kind of boat would you choose?
 2      A.    A flatboat.  Spread the weight out.
 3      Q.    Okay.  Would it have to be a fairly large
 4  flatboat?
 5      A.    Well, you and I might have a different
 6  definition of "large."  So we have historical accounts
 7  of somebody taking five tons down the Lower Salt in
 8  Segment 6 from Hayden's Ferry across the river down a
 9  bit.  We don't know the size of their boat.  I did some
10  calculations as to the volume.  If they were taking
11  wheat, I'm trying to make -- kind of get a guess of
12  what that would look like.
13      Q.    That's not easy to make that calculation
14  between pounds and cubic feet?
15      A.    I was thinking about --  Well, you can go
16  online and get what's the density of a bushel of wheat.
17  But I was figuring it was about 10 by 5 by 4, so
18  something that was big enough to hold that and still
19  have room to maneuver.
20      Q.    Okay.  Are there --  I'm assuming the answer
21  is yes, but I'm not allowed to do that, not allowed to
22  assume, so I have to ask.
23            Are there differences in the way that heavy
24  weight would affect, say, a canoe versus a kayak?
25      A.    Probably not in any ways that would matter to
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 1  you.
 2      Q.    Okay.  How about a canoe versus a flat-bottom
 3  boat?
 4      A.    Yes.
 5      Q.    How would it affect them differently?
 6      A.    It would depend on the geometry of a flatboat
 7  and the geometry of the canoe.  So canoes can have flat
 8  bottoms.  And if you had a flatboat, at some point you
 9  would start to wonder what's the difference between a
10  canoe and a flatboat for some designs.  But basically,
11  the broader your footprint of the boat, the more weight
12  you can carry at the same draw.
13      Q.    Okay.
14      A.    So canoes tend to be narrower, so they might
15  sink a little lower at the same weight than a flatboat,
16  depending on its design.
17      Q.    Would it make any difference in terms of the
18  material that the boat is made out of?
19      A.    Not really.
20      Q.    So it's really the, as you say, geometry of
21  the boat?
22      A.    Yeah.  I mean, there's a minor difference.
23  You know, a wood canoe might weigh 80 pounds.  A canvas
24  canoe might weigh 40, depending on what the nature of
25  its frame was.  But that amount of difference doesn't


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 851


 1  make a big difference on the amount of draw it takes.
 2      Q.    But would the canvas versus the wooden
 3  canoe -- would the amount of weight make a difference
 4  to it in terms of the draw?
 5      A.    No.  It's just really about the footprint.
 6      Q.    Okay.  How about inflatable versus a hard
 7  shell?  Does that make a difference in terms of putting
 8  a lot of weight on top of the boat?
 9      A.    No.  Again, it's going to be its footprint.
10      Q.    We're really focused on the footprint.
11      A.    Yeah.
12      Q.    Okay.  We have spent a lot of time talking
13  about all your historical research and the newspaper
14  articles.  I'm not going through every single one of
15  them again.  But I want to make sure I understand, did
16  you leave out any articles that you were provided with
17  regard to historical boating on the Salt River other
18  than the ones you said really were about flood
19  conditions?
20      A.    No, I did not leave out anything.
21      Q.    Okay.  And you were so comprehensive, as I
22  recall, in the articles -- you actually included an
23  advertisement about somebody who said they were a boat
24  builder?
25      A.    We did include a boat builder -- I remember
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 1  an advertisement about somebody seeking trip
 2  participants.  I don't remember if there was an
 3  advertisement about a boat builder.  There was a news
 4  article about a boat builder.
 5      Q.    Okay.  Okay.  I did not see in all of that
 6  material an article or an advertisement or a reference
 7  to somebody who was making a regular business out of
 8  transporting goods, produce, wheat, materials, up and
 9  down the Salt River.  Did I miss that?
10      A.    The closest thing to that would be the Day
11  brothers, who were trapping, and included their travel
12  down the Salt River in -- I believe it was five
13  consecutive -- or, five years -- we don't know if they
14  were consecutive -- with the intention of continuing on
15  to do that.
16      Q.    Do we know how many trips that was total?
17      A.    We know that --  They say they took five and
18  they intended to go again.
19      Q.    Okay.
20      A.    We don't know how many more times they did or
21  didn't go.
22      Q.    Okay.
23      A.    But that's the closest to that.
24      Q.    Thank you.
25            So for this one, what I would like to do is
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 1  step into Doc Brown's Delorean and take a trip back in
 2  time and talk about a situation where you were not
 3  involved in this proceeding, you had not -- you hadn't
 4  even talked to the folks at the State Land Department,
 5  so you haven't done all this research.  You don't know
 6  all this information about the Salt, the history -- you
 7  don't know any of that.  All you know -- this is all
 8  you know is there was one successful boat trip, one
 9  boat, at one point in time, at one point in the Salt
10  River, made it from point A to point B, as intended.
11  Is that a sufficient amount of information to deem the
12  entire Salt River navigable?
13      A.    There's a lot of conditions in there.  I
14  would just need to know a lot more.
15      Q.    But you don't.
16      A.    But I don't.
17            So all I know is that there was a trip that
18  was successful one time.  That's the only piece of
19  information I have.
20      Q.    On one segment of the river; we'll call it
21  less than 5 percent of the river miles.
22      A.    And in your hypothetical, I know nothing at
23  all about the river.  I don't know its flow rates.  I
24  don't know what it looks like.  It's hard to imagine
25  that there's any practical reality to your
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 1  hypothetical, but I would say most -- I guess my answer
 2  to that is I would need to know more.
 3      Q.    Okay.  Now you know the flow rate.
 4      A.    Just the flow rate?  I still don't know what
 5  the river looks like?  I still would want to know more.
 6      Q.    Okay.  Thank you.
 7            I think I got this right.  Six segments of
 8  the Salt River is what we've been discussing this week.
 9      A.    Yes.
10      Q.    Segments 2 through 6, in your opinion, are
11  navigable?
12      A.    Yes.
13      Q.    And they're navigable today?
14      A.    Well, 2 through 5 certainly are and a portion
15  of 6, but most of 6 is dry today.
16      Q.    And the current median flow rate for each
17  segment is what today?  I don't mean today of this
18  date.  I mean generally 2015, 2014, '15, this era.
19      A.    So if you ask me the annual median flow rate
20  for each segment, that would be shown on Slide 228 of
21  my presentation.  So the medians that I'm using are in
22  Segment 2, 266; Segments 3 and 4, 341; Segment 5, 992;
23  and Segment 6, 1230.
24      Q.    Thank you.
25            All right.  Coming into the home stretch
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 1  here.  You're going to have lunch today.
 2            Portage, line, and sliding over rocks --
 3      A.    Okay.
 4      Q.    -- that's our topic.  Have you ever portaged
 5  on any segment of the Salt River?
 6      A.    Yes.
 7      Q.    Which portions?  And if you want to use the
 8  segments, that's fine.
 9      A.    In Segments 2, I have portaged.
10      Q.    What was the weight in your boat at the time
11  of the portage?
12      A.    Maybe 50 pounds.
13      Q.    Have you ever lined a boat on the Salt River?
14      A.    No.
15      Q.    Have you ever slid a boat over an obstruction
16  in the Salt River?
17      A.    That's how I portaged, was sliding the boat.
18      Q.    Okay.  So we don't necessarily think of those
19  as two different things?
20      A.    To me, yeah.  For portaging, you're kind of
21  out of the main channel, or you're maybe on dry land,
22  but you're out of your boat and you're not lining it.
23  You gave me portaging, lining, and sliding.  So I don't
24  know what you meant by sliding, I guess.
25      Q.    It's a term I wasn't familiar with until I
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 1  started this --
 2      A.    Yeah.
 3      Q.    -- set of events this week.  And I think --
 4      A.    So I got out of it.  I dragged it over a
 5  shallow part, got back in, and kept going.
 6      Q.    That was the one time on Segment 2 with the
 7  50 pounds?
 8      A.    I didn't say one time, but I did say it was
 9  in Segment 2, yeah.
10      Q.    Okay.  Do you have a sense for --  Let's not
11  bother to go there.
12                 MS. CONSOLI:  That's it.  Thank you.
13                 THE WITNESS:  You're welcome.
14                 MS. CONSOLI:  Thank you.
15                 CHAIRMAN NOBLE:  Thank you very much.
16                 Well, we're early for lunch, but we're
17  going to go ahead anyway.
18                 MR. BREEDLOVE:  Thank you, man.
19                 THE WITNESS:  Doughnuts and this today.
20                 CHAIRMAN NOBLE:  Mr. Murphy, are you
21  still awake?
22                 MR. MURPHY:  I am.
23                 CHAIRMAN NOBLE:  Good.  Let's take lunch
24  until 1:30.
25            (A recess was taken from 11:59 a.m. to
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 1  1:27 p.m.)
 2                 CHAIRMAN NOBLE:  We welcome you to the
 3  Friday afternoon session of the hearing on the Salt
 4  River.
 5                 Mr. Fuller, are you ready for the
 6  afternoon?
 7                 THE WITNESS:  Yes, sir.
 8                 CHAIRMAN NOBLE:  Mr. McGinnis, have you
 9  introduced yourself to the court reporter?
10                 MR. McGINNIS:  Long time ago, yes.
11                 CHAIRMAN NOBLE:  Then we're ready to
12  proceed.
13
14                     CROSS-EXAMINATION
15  BY MR. McGINNIS:
16      Q.    Good afternoon, Mr. Fuller.  Here we are
17  again.  To start with, I want to follow up on some
18  things that the other lawyers asked you, so I'm going
19  to skip around to start with.  I apologize for that.
20            First thing I would like you to do is I'd
21  like you to think about how Segment 6, let's say from
22  Tempe Butte to the Gila confluence, compares with the
23  segment of the Gila just downstream from the confluence
24  in terms of factors that affect navigability.  Can you
25  tell me what that comparison is?
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 1      A.    Are we specific with regard to a time frame?
 2      Q.    Ordinary and natural condition.
 3      A.    I think you asked me to think about it.  Did
 4  you have --  Was there a question there?
 5      Q.    Yeah, I would like you to tell me how those
 6  two compare from a navigability perspective under
 7  ordinary and natural conditions.  Thank you for
 8  thinking about it.  You did what I asked.  But now
 9  we've gotta talk.
10      A.    I was waiting for you to ask something
11  specific.
12            Yeah.  So from Tempe Buttes down to the
13  confluence and then on the Gila River immediately below
14  the confluence.
15      Q.    Whatever that segment was when we did the
16  Gila that's below the Salt confluence to whatever the
17  next segment is.
18      A.    So you are asking me --  That was Segment 7
19  of the Gila, as I recall it, which went from the Gila
20  confluence down to about Dome.  So you're asking for
21  that entire segment or just the portion that's up close
22  to the Salt?
23      Q.    Let's talk about the portion that's just up
24  close to the Salt, if that makes it easier.
25      A.    I would expect them to be very similar in
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 1  character, perhaps some more flow once the Gila joined
 2  up, so the flow rate would have gone up a bit,
 3  potentially making it a bit deeper.
 4      Q.    In terms of the geomorphology and the shape
 5  of the channel, you would assume it was similar?
 6      A.    Yeah.  I would.
 7      Q.    You were talking with Mr. Murphy this morning
 8  about your cross sections.  Do you recall that?  Kind
 9  of a long discussion.
10      A.    Yes, I do.
11      Q.    And I just want to make sure I understood.
12  The cross sections you had in your report for Segment
13  6, the one that you picked to put in your PowerPoint
14  was the one that showed the most depth.  Is that right?
15      A.    So of the ones that he compared it to at the
16  flow rate we looked at, it did have higher depths,
17  yeah.
18      Q.    Ms. Consoli, when she was up this morning,
19  asked you some questions, and I thought at the end
20  there, she was asking you about median flows currently.
21  Maybe I misunderstood her question.  But you referred
22  her to Slide 228.  And 228 is the historical median
23  flow, right, from the period of record, long-term?
24      A.    Yes.
25      Q.    If you wanted to look at the median flow,
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 1  say, for 2014, just for that year, how would you do it?
 2      A.    So not including any other year except for
 3  2014?
 4      Q.    Right.  I think she was just trying to get
 5  some feel for what the current flows were.
 6      A.    I didn't interpret the question that way.
 7      Q.    Maybe I --
 8      A.    To answer your question, for 2014, I would
 9  take the flow data for each of the -- for all the time
10  periods available for 2014 and figure out what flow
11  rates were above a particular rate 50 percent of the
12  time and below it 50 percent of the time, and that
13  would be your annual median for that year.
14      Q.    Was 2014 a particularly wet year,
15  particularly dry year, or sort of an average year?
16      A.    I think it was a dry year.
17      Q.    What was the most representative typical year
18  in the last five, would you say?
19      A.    I don't know.
20      Q.    Whatever representative year, say, in the
21  last 10 years, the median for the annual period, how
22  would that compare to the long-term median that's on
23  your Slide 228, say, for -- say, for the USGS gage at
24  the bottom, the 1230?
25      A.    That was not from a USGS gage.  That was from
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 1  a USGS study.
 2      Q.    Okay.  Compared to that 1230 number, the 1230
 3  cfs, would the data for the last 10 years be more or
 4  less than that?
 5      A.    I didn't do the analysis, so I don't know.
 6      Q.    So you don't know.
 7      A.    I know, in general, what I read in the news
 8  and what I hear discussed in the industry is we've had
 9  a -- we've been in drought conditions generally in the
10  Southwest.  But as to the specifics of the Salt River,
11  I haven't done that math.
12      Q.    So if I asked you the same question about any
13  other points, you would have the same answer?
14      A.    You know what?  It's something I could do.
15  Cut me a check, and I'll do the analysis.
16      Q.    Okay.
17            When I say "Okay," I mean I understand your
18  answer.
19      A.    I took it as a contract, but yeah.
20      Q.    You talked some with Mr. -- I think
21  Mr. Murphy and also some with Mr. Slade about the
22  recent boat trip with the Edith on the Lower Salt,
23  right?
24      A.    Yes.
25      Q.    And I think you said you had noticed that
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 1  boat riding low at some period, right?
 2      A.    Yeah.
 3      Q.    How much lower do you think the draft was
 4  than normal when you saw it riding low?
 5      A.    My impression at the time was 4 inches, and I
 6  think I heard Brad say he thought it was 3 to 4.
 7      Q.    So you thought there was about 500 pounds of
 8  extra water in there?
 9      A.    That was his estimate, yeah.
10      Q.    So would the relationship between the extra
11  weight and the extra draw be linear, so that if I
12  had -- put another 500 pounds in, would it drop another
13  4 inches?
14      A.    Not necessarily.  But it might approximate
15  that.
16            Part of the issue there was how the weight
17  was distributed too.  I think Brad said that the
18  weight -- the additional leakage was in the one end of
19  the boat, so it was kind of tilted rather than spread
20  over the --  So it would depend on how you loaded the
21  boat, I guess, would be a better way to answer the
22  question you're asking.
23      Q.    You've got your PowerPoint up there?
24      A.    Yes.
25      Q.    If you can, would you go to page 197 --
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 1  Slide 197?  You talked some on your direct about this
 2  particular picture of the ferry, right?
 3      A.    Yes.
 4      Q.    And the newspaper that it's in is actually
 5  February 19, 1912.
 6      A.    That's correct.
 7      Q.    But you don't know when the picture was
 8  taken?
 9      A.    I don't.
10      Q.    February 1912, we know, was an unusually dry
11  month, correct?
12      A.    It was a below-average month, yes.
13      Q.    As a matter of fact, in your report from
14  1996 -- do you have that with you?  The State Land
15  Department report?
16      A.    I have it digitally, yes.  The Lower Salt?
17      Q.    The Lower Salt, yes.  1996.  Page 4 in the
18  introduction, very front.  Small Roman iv.  The third
19  full paragraph down says, "During 1912"?
20      A.    Yes.
21      Q.    "During 1912, the year of Arizona statehood,
22  below average streamflow supplied from the upper
23  watershed, normal irrigation withdrawls, and filling of
24  Roosevelt Reservoir combined to produce reaches of dry
25  or limited flow in the Salt River in February 1912."
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 1      A.    Yes.
 2      Q.    Does it make sense to you that the ferry
 3  would be running at a time there were reaches of drier,
 4  limited flow in the river?
 5      A.    Well, a lot of people were dry.
 6                 COMMISSIONER ALLEN:  Mr. Chairman?
 7                 CHAIRMAN NOBLE:  Go right ahead anytime
 8  you want, Bill.
 9
10             EXAMINATION BY COMMISSIONER ALLEN
11                 COMMISSIONER ALLEN:  Is this above
12  Roosevelt Dam, or is it below?
13                 THE WITNESS:  I believe it to be below,
14  based upon my interpretation of the picture.
15
16               CROSS-EXAMINATION (Continued)
17  BY MR. McGINNIS:
18      Q.    Is this different than the Hayden's Ferry, or
19  do you know?
20      A.    I took this to be -- just from looking at the
21  background, I took this to be somewhere in Segment 6.
22      Q.    Which could have been the Hayden's Ferry?
23      A.    Could have been.  The pictures I've seen of
24  Hayden's Ferry previously, the boat looks a little
25  different than that.
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 1      Q.    In your direct, you talked -- you're talking
 2  about beavers, and I know we have talked about beavers
 3  several times over the years.  You're talking about
 4  beavers, and you said, "Professors say it's highly
 5  unlikely that beavers would build dams across the Salt"
 6  or something along that lines.
 7      A.    Yes.
 8      Q.    Do you recall that?
 9            What professors did you talk to about that?
10      A.    There was a professor -- I think it was Utah
11  State, somewhere in Utah.
12      Q.    Do you know his name, her name?
13      A.    I could look it up.  It was a he.  But -- and
14  I believe I also said in my conversations with Game &
15  Fish Department.  That was Dave Weedman, who's
16  testified here before.
17      Q.    The professor at Utah, was that a
18  conversation you had with that person at a conference,
19  or did you call them, or how did that happen?
20      A.    It was conversations -- actually, I think it
21  was staff that had conversation with him and reported
22  back to me.
23      Q.    Somebody that works for you?
24      A.    Yeah.  That's my recollection.
25      Q.    You're aware, aren't you, that in 1865, the


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 866


 1  Arizona Territorial Legislature determined that the
 2  Colorado is the only navigable stream in the territory?
 3      A.    I'm aware of that document that we've seen
 4  before, yeah.
 5      Q.    And you'd agree with me, wouldn't you, that
 6  in 1865, the Salt was in its ordinary and natural
 7  condition?
 8      A.    Yes.
 9      Q.    In coming to your conclusion that the Salt
10  River in Segment 2 through 6 was navigable, did you
11  consider this 1865 declaration by the legislature?
12      A.    Yes.
13      Q.    And what weight did you give it?
14      A.    Well, certainly, it's a document, and it was
15  the opinion that was expressed.  So, of course, I
16  measure it against what I perceive to be the facts.  So
17  what weight did I give to it?  As it turns out,
18  minimal.  I didn't find it to be consistent with the
19  rest of the record that I've looked at.
20      Q.    So the folks in the legislature, who were in
21  the state at the time the Salt was in its ordinary and
22  natural condition, specifically said the Colorado was
23  the only navigable river in the territory, and you
24  didn't put much weight on that?
25      A.    That's correct.
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 1      Q.    You're also familiar with the federal land
 2  surveyors that came out here, right?
 3      A.    Yes.
 4      Q.    And you know they had specific instructions
 5  about what they were supposed to do, depending on
 6  whether the river was navigable?
 7      A.    Yes.
 8      Q.    And you know Mr. Ingalls and some other folks
 9  maybe were here in the Salt River Valley doing surveys
10  in the late 1860s?
11      A.    Yes.
12      Q.    Mr. Ingalls was here, I think, in 1868,
13  right, in Phoenix?
14      A.    Yes.
15      Q.    And he did surveys, right?
16      A.    He did.
17      Q.    He didn't meander any portion of the Salt?
18      A.    Looking at that, I don't recall whether he
19  did or didn't.  I know there's been discussion on that
20  topic.  But as I sit here today, I don't recall one way
21  or the other.
22      Q.    If he had instructions to meander navigable
23  rivers, didn't meander the Salt, is that something you
24  considered in coming to your conclusion that the Salt's
25  not -- the Salt is navigable in Segments 2 through 6?
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 1      A.    Yes.
 2      Q.    And what weight did you give that point?
 3      A.    Again, I didn't find that -- I'm not
 4  convinced that -- whether he was -- he was supposed to
 5  follow the instructions, whether he did follow the
 6  instructions.  I think there's some other
 7  inconsistencies that I've heard discussed regarding
 8  minimal three chain widths you're supposed to meander,
 9  and some of those sections weren't meandered, even
10  though the widths were greater than three chains.  So
11  it's clear he wasn't always following instructions.
12            And then I'm not sure that --  Well, I am
13  sure the that other information I've read and computed
14  and seen about the Salt River, in my understanding of
15  what navigability means, are consistent with whatever
16  was in his head at the time that caused him to do
17  whatever it was.
18            So yeah, I'm aware of the argument you guys
19  have made over and over again about the GLO surveyors.
20  So I didn't find it compelling.  From what I've been
21  told, other courts have occasionally found the
22  information, I think, probative but not determinative.
23      Q.    And you would agree with me that, in 1868,
24  the Salt was maybe not in its ordinary and natural
25  condition but probably pretty darn close?


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 869


 1      A.    It probably was, yes.
 2      Q.    Ms. Consoli asked you this morning some
 3  questions.  She talked about Dr. Brown's Delorean.  Do
 4  you remember that?
 5      A.    Yes.
 6      Q.    And I was thinking about this case yesterday,
 7  I guess, as I was reading the paper.  And there was a
 8  lot of discussion about Back to the Future movies in
 9  the newspaper yesterday.  Do you remember those movies?
10      A.    I do.
11      Q.    And the reason there was discussion yesterday
12  is because, I guess, day before yesterday was the day
13  that they went forward to in one of the movies,
14  October 21st, 2015.
15            But if you and I could get in a Delorean, go
16  back to the 1865, 1860, to try to figure out whether
17  the Salt was navigable, wouldn't one of the first
18  things we might do would be to go talk to the people in
19  government to see what they thought about it, the
20  sovereign and whoever was there?
21      A.    The first thing I would do is go out to the
22  river.  I guess, maybe you have greater confidence in
23  government than I do.  But I'd go out to the river with
24  a boat.
25      Q.    Would it be unreasonable to go talk to
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 1  whoever was -- the government in control of that
 2  section of the river at the time?
 3      A.    No.
 4      Q.    And yet you didn't pay any attention -- you
 5  didn't put much weight -- excuse me.  You didn't put
 6  much weight on the 1865 declaration by the Arizona
 7  Legislature?
 8      A.    I didn't find it to be consistent with the
 9  facts as I know them.
10      Q.    Would it make sense if we were in our
11  Delorean and back in the 1860s to send somebody from
12  the government out to the field with particular
13  instructions about what to -- how to deal with
14  navigable rivers?  Would that be a reasonable thing to
15  do?
16      A.    I'm sorry.  Repeat your question.
17      Q.    We're back in the 1860s.  Would it be a
18  reasonable thing to do for us to send somebody from the
19  government out into the field onto the river with
20  instructions about how to deal with navigable rivers?
21  Would that be a reasonable approach?
22      A.    Yeah, if they had the -- using the same
23  definition of "navigable" that we are today, then that
24  certainly would be a good thing to send people out in
25  the field and look at the river.
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 1      Q.    And Mr. Ingalls essentially did that in 1868,
 2  right?
 3      A.    He went out in the field and looked at the
 4  river, for sure.
 5      Q.    Mr. Fuller, I've handed you a document.  That
 6  is -- was Evidence Item Number 6.  Evidence Item
 7  Number 6 in the Lower Salt proceedings, entitled
 8  "Wormser, et al., versus Salt River Valley Canal Co."
 9  Do you see that?
10      A.    Yes.
11      Q.    What I've given you is an excerpt.  I have a
12  whole box here that has the full document, so for any
13  of the documents I show you, if you need to get a full
14  copy to answer, let me know.  But I think my questions
15  will be specific enough so you can just answer from the
16  excerpts, but those are certainly available.
17            Do you recognize this as the -- what's called
18  the Kibbey Decree?
19      A.    I'm familiar with the words "Kibbey Decree."
20  I don't know that I've looked at it in this format
21  before, but . . .
22      Q.    On the front, it says "DECISION, Joseph H.
23  Kibbey, Judge, March 31, 1892."  Do you see that?
24      A.    I do.
25      Q.    I would like you to turn over to page 5, the
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 1  last paragraph there.  See where it says, "On the 7th
 2  day of February, 1887"?
 3      A.    Yes.
 4      Q.    Okay.  I'm going to paraphrase here because
 5  it's a long paragraph, but it says on February 7, 1887,
 6  Salt River Valley canal company, Maricopa canal
 7  company, M. Wormser, C.T. Hayden, and 49 others
 8  alleging themselves to be the owners of the Tempe
 9  Irrigating canal, and Henry C. Rogers and 45 others
10  alleging themselves to be owners of the Utah canal,
11  some other canal companies, "filed their complaint in
12  this court against the Arizona canal company, alleging
13  that the Salt River is a natural unnavigable stream
14  rising in the mountains in the eastern part of the
15  territory and running thence in a westerly direction to
16  its junction with the Gila river in Maricopa county."
17            Do you see that?
18      A.    I do.
19      Q.    Are you familiar with this document, in
20  general?
21      A.    In general.
22      Q.    Did you consider the statements in this
23  document in coming to your conclusion that Segments 2
24  through 6 were navigable?
25      A.    I'm trying to remember whether I actually
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 1  cited this document in my report or something analogous
 2  to it anyways.  Let me just double-check here
 3  something.
 4            Well, the document from 1892 is cited in the
 5  bibliography from the Lower Salt report, so, I guess I
 6  did consider it, yes.
 7      Q.    Here it refers to these folks alleging that
 8  the Salt River is a natural, unnavigable stream.  Do
 9  you see that?
10      A.    I do.
11      Q.    One of the people mentioned here is C.T.
12  Hayden.  Do you see that?
13      A.    I do.
14      Q.    C.T. Hayden would be the initials for Charles
15  Turnbull Hayden maybe?
16      A.    Yeah.
17      Q.    That would be his initials?
18            That's the same Hayden who ran Hayden's
19  Ferry?
20      A.    Yes.
21      Q.    Same Hayden who tried to do the log float in
22  1873?
23      A.    I believe so, yes.
24      Q.    And he's here cited in this court document as
25  alleging that the Salt River is a natural, unnavigable
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 1  stream?
 2      A.    Yes.
 3      Q.    And you considered this in your determination
 4  that Segments 2 through 6 were navigable?
 5      A.    Yes.
 6      Q.    What weight did you give this document?
 7      A.    Well, certainly, it was somebody who had
 8  made -- used the words "navigable," "nonnavigable,"
 9  "unnavigable," whatever.  So we looked at it, and my
10  determination was I'm not sure that they were using the
11  same definition that I'm required to use, or whether
12  they considered it at all, or whether in its ordinary
13  and natural condition, or what.  So it was a piece of
14  information.  Again, we looked at the totality of all
15  the information, the totality of what -- I presented
16  over the earlier parts of this week and came to a
17  different conclusion than those folks.
18      Q.    Did you recall recognizing that one of the
19  folks listed in here was C.T. Hayden?
20      A.    It certainly doesn't surprise me.  But I
21  don't recall it specifically here 20 years later, no.
22      Q.    Are you familiar with the Maricopa County
23  Board of Supervisors' approval in 1909 of petitions to
24  build a bridge across the Salt River, a nonnavigable
25  stream?  Does that sound familiar to you?


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 875


 1      A.    In the sense that I think you've brought it
 2  up before.
 3      Q.    I don't think I've brought it up before, but
 4  I could be wrong.
 5            Mr. Fuller, I've handed you what has been
 6  submitted as Evidence Item Number 29 in the Lower Salt
 7  case.  Probably it was submitted about 2003.  It is a
 8  transmittal letter and the report by Dr. Doug Kupel and
 9  Ellen Endebrock, E-n-d-e-b-r-o-c-k, entitled
10  "Historical and Scientific Evidence Concerning
11  Navigability of the Lower Salt River."  Do you see
12  that?
13      A.    I do.
14      Q.    Do you recall seeing this report before?
15      A.    I do.
16      Q.    Okay.  On page 5 of that report, which is in
17  the excerpt I gave you, it discusses this 1909 bridge
18  issue.  Do you see that?
19      A.    Down at the bottom there?
20      Q.    Yeah.
21      A.    Yeah.  I do see that.
22      Q.    As a matter of fact, this same discussion is
23  in a 1996 report that's Lower Salt's Evidence Item 17
24  that was authored by Dr. Kupel and a gentleman named
25  Thomas Buschatzke, B-u-s-c-h-a-t-z-k-e.  Are you
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 1  familiar with Mr. Buschatzke?
 2      A.    Is he sitting back there?  Was he?
 3                 CHAIRMAN NOBLE:  No, he's not.
 4                 THE WITNESS:  I thought I saw him
 5  earlier this week.  But he's a historian for the city,
 6  as I recall.
 7  BY MR. McGINNIS:
 8      Q.    That's Dr. Kupel.
 9      A.    Oh.
10      Q.    Mr. Buschatzke is the current director of the
11  Department of Water Resources.  Do you know him?
12      A.    Apparently not.
13      Q.    In the bottom paragraph here on page 5,
14  you'll see if I'm reading this right, "On March 18,
15  1909, the Territorial Legislature adopted, and the
16  Governor signed, a bill entitled 'An Act Relating to
17  the Construction of Bridges Across Non-Navigable
18  Streams Within the Territory of Arizona.'"
19            Did I read that right?
20      A.    It sounds like you did.
21      Q.    And then he goes on to say that pursuant to
22  that bill, some citizens filed a petition, including
23  one to build a bridge ". . . 'across the Salt River, a
24  nonnavigable stream' at the foot of Center Street
25  (later Central Avenue) in Phoenix."  I'm reading in the
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 1  second line of the second -- the first paragraph on
 2  page 6.
 3      A.    Yeah.  I see that.
 4      Q.    And there was also a petition to file -- to
 5  build another bridge "across the Salt River, a
 6  nonnavigable stream, at Tempe."  Do you see that in the
 7  next line?
 8      A.    I do.
 9      Q.    And then in 1909, on April 20th, the County
10  Board of Supervisors approved the petition, which was
11  these petitions, to build the bridges across these --
12  the nonnavigable stream.  Do you see that?
13      A.    I do.
14      Q.    Okay.  As a matter of fact, if you go on down
15  in Dr. Kupel's report on page 6, he talks about a
16  little -- some controversy that arose after the vote,
17  and it says, "Subsequent to the election, the County
18  Board of Supervisors asked G.P. Bullard, the county
19  attorney, to examine several issues with regard to the
20  bridge vote . . . ."  [Quoted as read.]
21            Do you see that?
22      A.    Yes.
23      Q.    Mr. Kupel -- Dr. Kupel goes on to say that
24  the question of navigability was an issue in Attorney
25  Bullard's analysis.  Do you see that?  Next paragraph.
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 1      A.    Yeah, I see that sentence.
 2      Q.    Apparently, "County Attorney Bullard," in
 3  1909, "specifically examined the navigability of the
 4  Salt River in his opinion, since the question of its
 5  navigability had an effect on his ruling.  Bullard
 6  noted:  'The proposed bridge is to be constructed over
 7  a large water-course, to wit, a large non-navigable
 8  stream.'"
 9            Do you see that?  Bottom of page 6, top of
10  page 7?
11      A.    Yeah, I see that.
12      Q.    Did you consider the events relating to the
13  1909 bridge bill, the petition, and Mr. Bullard's legal
14  opinion in coming to your conclusion that Segments 2
15  through 6 were navigable?
16      A.    Yes, I did.
17      Q.    And what weight did you give that in your
18  analysis?
19      A.    You know, I would say I gave it minimal
20  weight.  Maybe it's not an accurate way to portray
21  that.  I gave it the --  I read it, I understood it,
22  and, again, I didn't find it to be consistent with the
23  definition of navigability that, I believe, the Daniel
24  Ball test puts on us.
25      Q.    And what did you do to determine whether it
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 1  was consistent with the Daniel Ball test?
 2      A.    All the things that I've been talking about
 3  for the last couple of days.
 4      Q.    So you didn't do anything to look into, see
 5  what test those folks had applied, either the County
 6  Board of Supervisors, all the petitioners, or the
 7  county attorney?
 8      A.    I was unable to find what particular things
 9  that they did.  I'm not sure it was a particularized
10  assessment at all, so . . .
11      Q.    I'm thinking now I should have made
12  Mr. Heilman stay here instead of going out of town, so
13  he could be Vanna White for me.
14                 CHAIRMAN NOBLE:  That's it?  That's
15  okay.
16                 MR. McGINNIS:  I'm assuming your comment
17  is the fact that the entire document that I'm pulling
18  this from is about --
19                 CHAIRMAN NOBLE:  My comment is because
20  they have copies.
21                 MR. BREEDLOVE:  He has multiple copies.
22  He has -- Jim has multiple copies in his hand.
23                 MR. McGINNIS:  I thought I put five up
24  there.
25                 COMMISSIONER HORTON:  Sorry.
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 1                 CHAIRMAN NOBLE:  Does anybody else have
 2  more copies?
 3                 MR. McGINNIS:  Nope, that's it.
 4                 CHAIRMAN NOBLE:  Just as long --  If
 5  Hood gives me his, I'll be fine.
 6                 MR. HOOD:  Here you go.
 7                 CHAIRMAN NOBLE:  No, we're fine, Sean.
 8                 MR. McGINNIS:  Are we good now?
 9  Mr. Chairman, are we good now to go?  Can we proceed?
10                 CHAIRMAN NOBLE:  As far as I know,
11  you've always been good.
12                 MR. McGINNIS:  Thank you.
13  BY MR. McGINNIS:
14      Q.    Mr. Fuller, what I've handed you is a
15  document that is Evidence Item Number 6 in the Lower
16  Salt proceedings.  It's a court document, case entitled
17  "Patrick T. Hurley versus Charles F. Abbott," Case
18  Number 4564, in the Third Judicial District, Territory
19  of Arizona.
20            Have you seen some version of this document
21  before?
22      A.    Yes, sir.
23      Q.    This is what we've referred to as the Kent
24  Decree, right?
25      A.    It is.
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 1      Q.    And you actually referred to that, I think,
 2  some in your direct, some of the flow measurements or
 3  something in this document.  Do you recall that?
 4      A.    I don't remember talking about the Kent
 5  Decree in my direct.  But I do remember the Kent
 6  Decree, and I know that we referred to it in our Lower
 7  Salt report, perhaps the Upper Salt as well.
 8      Q.    Do you recall the passage in this document
 9  that refers to the navigability of the Salt River?
10      A.    Yeah, I think it says something like the Salt
11  River, a nonnavigable stream, blah, blah, blah.
12      Q.    In the first paragraph on page 3, must be six
13  or seven lines down, it says, "Entering the valley from
14  northeast is the Salt river, a non-navigable stream."
15      A.    Yeah.
16      Q.    Do you see that?
17      A.    Yeah.
18      Q.    Did you consider Judge Kent's statement in
19  this 1910 decree in coming to your conclusion that
20  Segments 2 through 6 of the Salt are navigable?
21      A.    Sure did.
22      Q.    And what weight did you give that?
23      A.    I gave it weight like I gave all of the
24  information.  I considered its reasonableness, what
25  their perspective was at the time, whether it was a
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 1  particularized assessment, and whether it was
 2  consistent with the other facts as I knew it in the
 3  Daniel Ball test for navigability.
 4      Q.    Have you ever seen a court document that says
 5  the Salt River is a navigable stream?
 6      A.    I guess that depends on what you mean as a
 7  court document.
 8      Q.    Something issued from the Court.  Not --
 9  Obviously, if you go back and look at the pleadings in
10  this case, where we're all arguing against each other,
11  discount those because that's somebody's position.  But
12  a document issued by the Court that says the Salt River
13  is a navigable stream?
14      A.    As I sit here today, I can't think of one.
15      Q.    Are you familiar with an analysis that was
16  done by the U.S. Bureau of Land Management in 1963
17  regarding the navigability of the Salt River?
18      A.    Yes.
19                 MR. McGINNIS:  I've really upgraded on
20  my Vanna.
21                 MR. SLADE:  I'll tell Jeff that.
22                 MR. McGINNIS:  I'm sure he'll agree.
23                 COMMISSIONER ALLEN:  There's no question
24  about that.
25
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 1  BY MR. McGINNIS:
 2      Q.    I'm sorry.  Did you say you were familiar or
 3  were not familiar with the BLM analysis?
 4      A.    As you can see on the page that's up on the
 5  screen here, from the Lower Salt, you can see that is
 6  cited there in the middle of the page, second bullet.
 7  So yes.
 8      Q.    You're making a big assumption when you're
 9  assuming I can see that, but I'm going to trust you.
10  Okay?
11      A.    It's a limited amount of trust, I'm sure.
12  But yeah.
13      Q.    I figure there are enough other witnesses
14  here and somebody's going to tell me.
15      A.    Yes.
16      Q.    What you've cited in your report, is that
17  this same document?
18      A.    1964, BLM, yeah, I'm guessing it is.
19      Q.    This document is Lower Salt's Evidence
20  Item 12, part 2.  And it's Tab 1.  Evidence Item
21  Number 12 was a huge stack of documents submitted by
22  Jim Callahan.  I think there are about 200 documents in
23  there.  Do you remember that?
24      A.    Jim Callahan, the city attorney?
25      Q.    Yes, sir.
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 1      A.    Yeah.  I think I got mine from Jim Brazelton,
 2  but yeah.
 3      Q.    I think maybe Callahan resubmitted what
 4  Brazelton had previously submitted, but the part that's
 5  in there now is from Mr. Callahan.
 6            And this is a Bureau of Land Management
 7  memorandum from the director to SD, Arizona.  I'm
 8  assuming that's the state director or some state
 9  person.  Do you think that's a reasonable assumption?
10      A.    Sure.
11      Q.    The subject is "Consideration and opinion on
12  reestablishment of a portion of the boundary, Salt
13  River Indian Reservation, Township 1 North, Range 5
14  East."  Did I read that right?
15      A.    Yeah.
16      Q.    And if you look at the last page, it's dated
17  May 6, 1964, correct?
18      A.    Correct.
19      Q.    And on the second page of this document, the
20  Director of the Bureau of Land Management, second page,
21  first full paragraph.  Do you see that?
22            You're trusting me too much if you're not
23  looking at the document while I'm reading.  Second
24  page.  Page 2, first full paragraph.  It says,
25  "Township 1 North, Range 5 East, was originally
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 1  surveyed in 1868 by W.F. Ingalls, Deputy Surveyor, as
 2  shown upon the official plat approved October 22,
 3  1868."  You would agree with that, right?
 4      A.    I agree that's what it says, yes.
 5      Q.    Well, you also agree that Ingalls actually
 6  did the survey in 1868, from what you know?
 7      A.    It's the Ingalls survey, correct.
 8      Q.    "The field notes and plat depict the presence
 9  of Salt River in the northwesterly portion of the
10  township, flowing in a general" -- I think that's
11  probably "west southwest."  Does that seem reasonable?
12      A.    Yeah.
13      Q.    -- "west southwest direction, through two
14  distinct and separate channels for almost the entire
15  distance."
16            Would you agree that that's what the plat and
17  field notes depict from Mr. Ingalls' survey?
18      A.    Yes.
19      Q.    "The channels are labeled separately" --
20  excuse me.  "The channels are labeled respectively,
21  'North Channel of the Salt River' and 'South Channel of
22  the Salt River.'"  [Quoted as read.]
23            Would you agree that's what the channels are
24  labeled on that plat?
25      A.    I'm not looking at the plat, but my


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 886


 1  recollection of having looked at it is yes, he had a
 2  north channel and a south channel.  We talked about
 3  that previously this week.
 4      Q.    "The intervening island area is half to
 5  three-quarters mile in width.  Upon the plat this
 6  island carries the notation, 'Land sandy subject to
 7  overflow, Soil 3rd rate.'"
 8            You probably don't recall that notation.
 9  Does that seem consistent with what's in the map?
10      A.    Yeah.  I do.
11      Q.    He says -- then goes on to say, "The original
12  survey did not meander or segregate the river channels
13  or island area and their representation upon the plat
14  is by sketching, coordinated with the recorded section
15  line crossings."
16            Did I read that right?
17      A.    Yes.
18      Q.    The next sentence -- next paragraph, the BLM
19  director says, "At the time of the original survey, and
20  on the date of Arizona's admission into the Union, Salt
21  River would have to be considered a nonnavigable
22  stream."
23            Did I read that correctly?
24      A.    You did.
25      Q.    I'm assuming you disagree with that?
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 1      A.    I do.
 2      Q.    And did you consider that opinion in coming
 3  to your conclusion that Segments 2 through 6 of the
 4  Salt are navigable?
 5      A.    I did.  As you can see, it's cited in our
 6  report.  So yes, we did consider it.
 7      Q.    And what weight did that carry in your
 8  analysis?
 9      A.    Again, it's similar.  That's not a really
10  different question, since it seems like they based
11  their decision entirely on the GLO survey data, so it's
12  really not a different question from the one you asked
13  me previously about Ingalls and other surveyors.
14            I guess, I'd also point out that, in other
15  navigability cases elsewhere, the federal government
16  isn't exactly friendly to the concept of navigability
17  in giving its property to the state, so . . .
18      Q.    So the answer to my question is "Not much at
19  all"?
20      A.    I did consider it.  I considered it like
21  everything else and weighed it in conjunction with all
22  the other information, and would have loved to have
23  been able to look through their boxes of "Here's all
24  the information that we used to come to this decision."
25  Didn't have that.
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 1      Q.    Try to get those?
 2      A.    We have made Freedom of Information requests
 3  from --  Actually, it's the Bureau of Reclamation.  So
 4  I know I've been down to the BLM, made searches down
 5  there.  Certainly have not come up with anything.
 6                 MR. BREEDLOVE:  Hey, Mark, I was taking
 7  a note when you said where that quote was.  Could you
 8  just repeat where that last quote was?
 9                 MR. McGINNIS:  It was page 2 --  This is
10  Evidence Item 012, part 2, Tab 6.  And it's in the
11  letter, page 2, second full paragraph, first sentence.
12                 MR. BREEDLOVE:  Thank you.
13  BY MR. McGINNIS:
14      Q.    Mr. Fuller, what I handed you now --
15                 COMMISSIONER ALLEN:  Mark, may I
16  interrupt?
17                 MR. McGINNIS:  Yes, sir.
18
19            EXAMINATION BY COMMISSIONER ALLEN
20                 COMMISSIONER ALLEN:  If you read the
21  third paragraph of page 2, the BLM states that "At
22  about the turn of the century and subsequently,
23  retention dams have been constructed on the upper
24  reaches of the Salt River and its major tributary, the
25  Verde River, for irrigation and power purposes.
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 1  Consequently, the river has ceased flowing except for
 2  flash flooding or the release of excess irrigated
 3  waters."  [Quoted as read.]  So it's not in its normal
 4  and ordinary condition at that point.
 5                 MR. McGINNIS:  I'm not sure I would want
 6  to --  Can I ask the witness a question to answer what
 7  your question is?
 8                 COMMISSIONER ALLEN:  Absolutely.  Please
 9  do.
10                 CHAIRMAN NOBLE:  Do you have a question,
11  Bill?
12                 COMMISSIONER ALLEN:  Yeah.  If what
13  they're saying here is true, is it not true that it was
14  not in its normal and natural condition?
15                 CHAIRMAN NOBLE:  Do you have a question
16  of the witness?
17                 MR. McGINNIS:  I know what the answer
18  is.  I'm just a little bit reluctant to testify.
19  That's my --
20                 COMMISSIONER ALLEN:  No.  I can ask it
21  of Jon.  I wasn't being specific with regard to your
22  response.
23                 MR. McGINNIS:  Let me ask him a
24  follow-up question.  Maybe that will answer your
25  question.
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 1               CROSS-EXAMINATION (Continued)
 2  BY MR. McGINNIS:
 3      Q.    You would agree, wouldn't you, Jon, that
 4  based upon what Commissioner Allen just read at the end
 5  of that paragraph, that after the diversions, it wasn't
 6  its ordinary and natural condition?
 7      A.    Yes, I would agree with that.
 8      Q.    You would also agree with me, though,
 9  wouldn't you, that the first sentence of that
10  paragraph, it says at the time of the original survey,
11  and on the date of the admission into the Union, Salt
12  River would have to be considered a nonnavigable
13  stream?
14      A.    I would agree with you that that's what it
15  says, yes.
16      Q.    And the time of the initial survey was 1868.
17      A.    That's correct.
18      Q.    That was before any of the things that
19  happened -- that are discussed later in the paragraph
20  happened, right?
21      A.    For that reach, I believe that's correct.
22                 MR. McGINNIS:  Does that clear it up,
23  Commissioner Allen?
24                 COMMISSIONER ALLEN:  Sure.
25
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 1  BY MR. McGINNIS:
 2      Q.    Mr. Fuller, I think what we've handed you now
 3  is Lower Salt Evidence Item Number 2, Salt River Pima
 4  Indian Community versus Arizona Sand & Rock Company.
 5  Do you see that?
 6      A.    Yes, I do.
 7      Q.    Is that the document we gave you?
 8      A.    Yes.
 9      Q.    It's in the United States District Court,
10  District of Arizona.  Do you see that?
11      A.    Yes, I do.
12      Q.    Has a stamp up in the right-hand corner.
13  Looks like it's filed March 12th, 1976, as best I can
14  tell.  Does that make sense to you?
15      A.    Yes.
16      Q.    Are you familiar with this litigation?
17      A.    I am.
18      Q.    Would you tell me what your understanding is
19  of what was going on there?
20      A.    I believe it was a dispute over the boundary
21  of the Salt River Indian reservation.
22      Q.    Would navigability in your -- is it your
23  understanding that navigability could affect that --
24  outcome of that dispute?
25      A.    That's where my understanding starts to get a
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 1  little vague.
 2      Q.    I don't want to push you beyond --
 3      A.    The answer is yes, I believe the issue was
 4  raised and parties stipulated.  I believe that was what
 5  I recollect.
 6      Q.    Let's turn over to page 11 of the excerpt
 7  that I gave you.  Do you see paragraph 30 there?  Says,
 8  "The Salt River is not now and never has been a
 9  navigable river."
10            Do you see that?
11      A.    Yes.
12      Q.    Then the next page I gave you is page 25.
13  That's signed by W.D. Murray, senior district court
14  judge.  Is that right?
15      A.    Yes.
16      Q.    In this --  My understanding of this
17  document, Jon, just so we're clear, it's a consolidated
18  pretrial order that basically sets forth the
19  stipulations of the parties.  Is that your
20  understanding of what this would be?
21      A.    They stipulated they weren't going to argue
22  that point, yeah.
23      Q.    And the parties to this case included the
24  Salt River Pima Indian Community, right?
25      A.    Yes.
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 1      Q.    Included Arizona Sand & Rock Company?
 2      A.    Yeah.
 3      Q.    Included another -- Johnson & Stewart
 4  Materials, which is another sand and rock company,
 5  right?
 6      A.    Yes.
 7      Q.    City of Mesa?
 8      A.    Right.
 9      Q.    Included the Secretary of the Interior?
10      A.    Yes.
11      Q.    Included Salt River Valley Water Users'
12  Association, one of my clients?
13      A.    Yes.
14      Q.    Included the State of Arizona Department of
15  Transportation?  Do you see that on the next page?
16      A.    I do.
17      Q.    I'm sorry.  I missed your answer.
18      A.    I said I do, yes.
19      Q.    Did you consider this order in coming to your
20  conclusion that Segments 2 through 6 of the Salt were
21  navigable?
22      A.    Yes.
23      Q.    What weight did you give this?
24      A.    In the same way that we discussed previously.
25      Q.    So we've gone through, I think, six different
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 1  judicial and government documents.
 2
 3             EXAMINATION BY COMMISSIONER ALLEN
 4                 COMMISSIONER ALLEN:  Mark, could you
 5  clarify -- could Jon clarify for me, wasn't the north
 6  boundary of the Salt River meandered when the original
 7  survey was conducted along through this area where the
 8  reservation existed?
 9                 THE WITNESS:  I don't recall
10  specifically.  My recollection was that the boundary
11  went to the middle of a particular channel.
12                 COMMISSIONER ALLEN:  Well, normally it
13  should have, but in this particular case, I don't think
14  that's the case.
15                 THE WITNESS:  Yeah.  My understanding,
16  Commissioner Allen, of this and the other documents
17  is -- kind of fall into that category.  It wasn't clear
18  that a particularized assessment was made of
19  navigability, that parties agreed or made a decision.
20  And it kind of falls into that category the Court dealt
21  with when it dealt with the presumptions of
22  non-navigability.  It directed that it was more
23  appropriate to go collect information specifically
24  relating to navigability, the current definition and
25  federal test, and to reconsider that, that these were
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 1  not diagnostic or definitive -- but maybe not
 2  definitive.
 3
 4               CROSS-EXAMINATION (Continued)
 5  BY MR. McGINNIS:
 6      Q.    And it is something you think you should
 7  consider, though, as part of the evidence?
 8      A.    Yes.
 9                 MR. McGINNIS:  Do you have more
10  questions?
11                 COMMISSIONER ALLEN:  There's no answer
12  to my question at this point.
13                 THE WITNESS:  I don't have that
14  information in front of me.  That's something we could
15  dig up, certainly.
16                 MR. McGINNIS:  Sorry, I'm trying to
17  remember where I was.
18  BY MR. McGINNIS:
19      Q.    I think I asked you earlier whether you had
20  ever seen the official court documents -- court
21  decisions saying the Salt was navigable.
22            Let me ask you a different question.  That
23  is, have you ever seen any official government reports
24  saying that the Salt's a navigable stream, other than
25  your own?
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 1      A.    I was just considering whether I considered
 2  it official.  Approved by an agency.
 3            Other than my own?  I can't think of any
 4  offhand, but there may be some that are out there.  I
 5  can't think of any.
 6      Q.    Do you know of any other person you would
 7  consider to be an expert, except for those people that
 8  are testifying in this proceeding, that has ever come
 9  to the conclusion or published an opinion that the Salt
10  River is a navigable stream, excluding everybody who's
11  going to testify here that the Commission is going to
12  see anyway?
13      A.    By "testify," you mean people that have
14  written in letters and things like that?  People that
15  are entered into evidence?
16      Q.    Yeah.
17      A.    I'm not aware of anybody that's made any kind
18  of particular assessment of the Salt River anywhere
19  outside of these proceedings, so . . .
20      Q.    In terms of the documents that have been
21  submitted by other folks who have some expertise, have
22  you reviewed the things that have been submitted?
23      A.    I've reviewed things that have been submitted
24  for the past hearings.  I've briefly scanned some of
25  the things that have come in for this one.
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 1      Q.    The good news is I'm not going to ask you
 2  about any of the new stuff.  I'm going to ask you about
 3  the old ones.  Like stuff from the '90s, have you
 4  looked at those?
 5      A.    In the '90s, yeah.
 6      Q.    As soon as you see this document, you're
 7  going to tell me I just misspoke because the first
 8  document I'm going to start with was something that was
 9  submitted recently, although it's a document from a
10  while back.
11            What we've given you is a document that's
12  marked as Exhibit -- it's consolidated Exhibit 26, Tab
13  E, so that exhibit.  And it is a recent submittal.  But
14  it's a report from 1966.  Do you see that in the second
15  page there -- actually, the first page of the report,
16  October 24, 1966?
17      A.    I do.
18      Q.    Have you seen this document before?
19      A.    I may have, yeah.
20      Q.    And it's entitled "Morphology of the Salt
21  River:  Stewart Mountain Dam to Phoenix, Arizona."
22  It's written by a gentleman named Troy L. -- I think
23  it's Pewe.  Do you know how to pronounce that?
24      A.    I think Pewe is correct.  I knew Dr. Pewe
25  before he passed away, knew him well.
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 1      Q.    You were familiar with him?
 2      A.    Yes.
 3      Q.    And you understood that he was a pretty
 4  well-known geology professor at Arizona State
 5  University?
 6      A.    Yes.
 7      Q.    And he was a registered geologist in the
 8  state of Arizona?
 9      A.    Yeah, he was actually one of the members of
10  the original Commission.
11      Q.    That's correct.
12            And he's actually somebody that you relied
13  upon when you did your master's thesis at the
14  University of Arizona back in 1987, right?
15      A.    I had conversations with him.  He was not on
16  my committee.  He was at ASU.  I was at U of A.
17      Q.    But you cited things from him, right?
18      A.    Yeah.
19      Q.    You cited personal communications with him?
20  Do you recall doing that?
21      A.    Yeah, I did have personal conversations with
22  him.  I don't remember every citation in my thesis from
23  all those years ago, but . . .
24      Q.    I'll help you out.
25      A.    But yes.  I do remember some conversations
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 1  with him in the course of doing my thesis research.
 2      Q.    And what I've handed you now is Exhibit C026,
 3  Tab A.  And I'm sorry to do this to you because I know
 4  if I saw portions of my master's thesis now, I wouldn't
 5  want to see it.
 6      A.    I take it out and read it all the time.
 7      Q.    Yours is much better than mine, so I'm sure
 8  it won't cause you the nightmares that mine does.
 9            It is your --  This is your master's thesis
10  from 1987, right?
11      A.    It's a piece of it, yeah.
12      Q.    And if you turn over to page 69, cites Pewe,
13  T.L., 1986, personal communication on 6-17-86.
14      A.    Yes.
15      Q.    So you talked to Dr. Pewe?
16      A.    I did.
17      Q.    In the context of your doing your thesis?
18      A.    Yes.
19      Q.    And you cited that conversation in your
20  thesis?
21      A.    Yes.
22      Q.    And you also cited two articles from him.
23      A.    I did.
24      Q.    Moving back now to Exhibit C026(E), I'm on
25  the first page past the title page, where it says
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 1  "Introduction."  Do you see that page?
 2      A.    I do.
 3      Q.    And if you look at the second paragraph
 4  there, second sentence, "The reach of the river
 5  reviewed in this report is from Stewart Mountain Dam to
 6  Phoenix -- a distance of 35 miles."
 7            Do you see that?
 8      A.    I do.
 9      Q.    Next sentence says, "A series of 5 dams,
10  Roosevelt, Horse Mesa, Mormon Flat, Stewart Mountain,
11  and Granite Reef, with a total reservoir capacity of
12  374,755 acre feet, cause the river in this reach to be
13  without water most of the time."
14            Do you see that?
15      A.    Yes.
16      Q.    Next sentence says, "Prior to the
17  construction of the dams the river was also classified
18  as unnavigable."  [Quoted as read.]
19            Do you see that?
20      A.    I do.
21      Q.    Did you give any consideration to Dr. Pewe's
22  opinions when you came to your conclusion that Segments
23  2 through 6 were navigable?
24      A.    It's not clear to me, from reading this, that
25  his opinion is that it's unnavigable.  He just says --
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 1  Well, prior to the dams, it was classed as unnavigable.
 2  It's not really clear what he's referring to at all.
 3  So yeah.
 4            But I don't remember looking at this document
 5  in that context.  And my discussions with him that
 6  you're asking about, personal communications, were
 7  certainly not about navigability when I was doing my
 8  master's research.
 9      Q.    Okay.  Turn to page 2, first paragraph there.
10  Dr. Pewe writes, "In keeping with this characteristic
11  of the desert stream, the flow of the Salt River
12  through the Basin and Range regions, except in times of
13  flood, was (even prior to dam construction) generally
14  underground through the" --
15            I always get this word wrong, my hydrologist
16  clients always --
17      A.    Quaternary.
18      Q.    "Quaternary"?  Close enough?
19  Q-u-a-t-e-r-n-a-r-y?
20            -- "elastic" -- is that "elastic" or
21  "clastic"?
22      A.    "Clastic."
23      Q.    -- "clastic deposits.  In the area of Tempe,
24  however, bedrock lies close to the surface and the
25  water may flow at the surface, but elsewhere be
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 1  subsurface."
 2            Do you see that?
 3      A.    Yes.
 4      Q.    You would agree -- would you agree with that
 5  statement?
 6      A.    I've not quantified the amount of underflow
 7  that occurs, but it would surprise me if that's
 8  correct, that there's more underflow than there was
 9  surface flow.
10      Q.    But what Dr. Pewe is essentially saying here
11  is in the area between Stewart Mountain and Tempe
12  Butte, most of the river goes underground, even before
13  the construction of the dams.  Isn't that what he's
14  saying?
15      A.    Again, I understand what he's saying.  And
16  I've not done the quantifications of the amount of
17  underflow relative to the surface flow, but I doubt
18  that that's a correct statement the way it's written.
19      Q.    Let's look at it more from a qualitative
20  standpoint than a quantitative, then.  Would you agree
21  that a substantial amount of water, under ordinary and
22  natural conditions, that would go underground at the
23  Salt River between Stewart Mountain and Tempe Butte?
24      A.    My understanding is the USGS did a study to
25  try to -- it's a Thomsen and Porcello study that was
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 1  '90, '91.  They attempted to quantify that, and
 2  relative to the surface flow, it was not a substantial
 3  amount.
 4      Q.    But it's known enough that it exists that
 5  somebody decided to go quantify it.  It's a given fact
 6  that it does happen?
 7      A.    Sure.
 8      Q.    And it's also known, isn't it, that the
 9  water -- some of that water, at least, then comes up to
10  the surface near Tempe Butte?
11      A.    Yes.
12      Q.    So there are times, maybe a lot of times,
13  when there can be surface flow at Tempe Butte but
14  little or no flow between Tempe Butte and Stewart
15  Mountain Dam?
16      A.    In its ordinary and natural condition, I
17  would have to say no.
18      Q.    Why is that -- that you say that?
19      A.    Just based on the predevelopment hydrology
20  study that was done, the flow data that I've seen, I've
21  never seen anything that says the inflow to the Salt
22  River Valley was low enough that it could have been
23  completely absorbed into the subsurface, so if it
24  happened, it was extremely rare.  I'm just not aware of
25  that condition.  All the reports that I've seen
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 1  indicate that the river was perennial aboveground.
 2      Q.    Maybe my question was not precise enough.
 3  What I'm trying -- what I was asking was, would you
 4  agree with me -- what I meant to ask was, that's even
 5  better, would you agree with me there are times where
 6  there was water at Tempe Butte where there was less
 7  water between there and Stewart Mountain on the
 8  surface?
 9      A.    Yes.
10      Q.    And in some cases, substantially less --
11      A.    Yes.
12      Q.    -- between the two?
13      A.    In ordinary and natural condition?
14      Q.    Yes.
15      A.    No.
16      Q.    Ordinary and natural condition being no
17  diversions, no pumping.
18      A.    Correct.
19      Q.    And your opinion -- what you're stating here
20  today is contrary to what Dr. Pewe said in this report,
21  right?
22      A.    That seems to be what he's saying here.
23  Yeah, that's contrary to that.
24      Q.    And the water that comes up to the surface at
25  Tempe Butte, you agree that happens, right?
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 1      A.    Yes.
 2      Q.    And that would stay in the --
 3      A.    Happened.
 4      Q.    Happened.  Yeah.  Unfortunately, it doesn't
 5  happen -- well, it does happen -- well, anyway.  Got a
 6  lake there now, which is a whole other problem.
 7            So we leave Stewart Mountain, we're going
 8  downstream.  Some amount of water, you would agree,
 9  goes underground?
10      A.    Yes.  As I gave my -- said in my
11  presentation, it's a losing reach.  Downstream is
12  probably about Granite Reef.
13      Q.    Some of that, water then, comes back up near
14  Tempe Butte?
15      A.    That's correct.
16      Q.    And it stays in the surface -- on the surface
17  for some amount of distance below Tempe Butte, I would
18  assume.
19      A.    I think in its ordinary and natural
20  condition, it stayed on the surface the entire reach
21  below Tempe Butte.
22      Q.    And if at times it didn't stay the entire
23  reach, it would stay for some portion of that reach
24  between Tempe Butte and Gila Bend -- and the Gila
25  confluence?
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 1      A.    I'm not aware of any times where the Salt
 2  River dried up, so I don't know about your caveat of
 3  sometimes.  But it would probably be a losing reach for
 4  some portion of that, and then my expectation is high
 5  groundwater tables would bring a lot of water to the
 6  surface the closer you get down to the Gila, so it may
 7  not be a losing reach in fact down there.
 8      Q.    And I'm not meaning to suggest the river on
 9  the surface was dry.  I'm just -- my questions are all
10  intended to talk about relative flows between Stewart
11  Mountain and Tempe Butte, and then just downstream from
12  Tempe Butte, and then from Tempe Butte to the Gila
13  confluence.  Is that the way you understood my
14  questions?
15      A.    I thought I heard you saying that it dried
16  up.  Now I understand.
17      Q.    Okay.  So you would agree with me that if we
18  go from Stewart Mountain downstream, the flow in the
19  river on the surface becomes less under ordinary and
20  natural conditions?
21      A.    From Stewart Mountain --  From the location
22  of where Stewart Mountain was -- because it wasn't
23  there in ordinary and natural conditions -- I would
24  expect the flow rate to remain relatively constant down
25  to the Verde, at which point it would probably increase
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 1  because of the inflow from the Verde.
 2            When we get below the location of about where
 3  Granite Reef is right, now I would expect there to be
 4  some loss of surface water into the ground, as well as
 5  some evaporation, evapotranspiration, and some decrease
 6  in flow, all other things considered equal.  There
 7  would be some return of that flow, I would expect, by
 8  the time we got to Tempe Butte because of the shallow
 9  bedrock there, some forcing of water back to the
10  surface.  But relative to the median flow, I would
11  expect that to be a minor amount.
12            Passing Tempe Butte and the shallow bedrock
13  in the vicinity there, I would expect there to be
14  losses of a small amount in the downstream direction
15  until you got closer to the Gila.
16      Q.    So let's say the segment from Tempe Butte to,
17  say, where Joint Head Dam was, based on that natural
18  geomorphology or hydrology, isn't it true that there
19  could be times and maybe -- well, isn't it true that
20  there could be times when there was flow in that small
21  reach where there would be less flow either upstream or
22  downstream?  Do you understand my question?
23      A.    I'm trying hard.
24      Q.    I can try again, if it helps.
25      A.    Well, did you say that there would be -- tend
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 1  to be more flow between Tempe Butte and the location of
 2  Joint Head Dam than there would be either upstream or
 3  downstream?
 4      Q.    Yes.
 5      A.    Yeah, probably.
 6      Q.    Mr. Fuller, what we've given you now is a
 7  portion of Lower Salt's Evidence Item 23, which I think
 8  was -- has been in the record for a couple of decades.
 9  This is a document by Paul F. Ruff, entitled "A History
10  of the Salt River Channel in the Vicinity of Tempe,
11  Arizona."  And I think that says 1868 to 1969.
12            Do you see that?
13      A.    I do.
14      Q.    Is this a document you've seen before?
15      A.    Yeah, in fact, it's cited in the Lower Salt
16  report.
17      Q.    Is it your understanding that Mr. Ruff --
18  Dr. Ruff was an associate professor of engineering at
19  ASU?
20      A.    I was thinking he was a geotech professor in
21  the engineering department.  But yeah.
22      Q.    And you said that you reviewed this report
23  and you cited it in your State Land Department report,
24  right?
25      A.    I listed it as a document.  I don't find a
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 1  place where we cited it in the text, but it was
 2  included in the bibliography.
 3      Q.    Do you know Dr. Ruff personally?
 4      A.    I believe I spoke to him on the phone maybe
 5  once, but I knew his son, but I don't know him.
 6      Q.    On page -- the second page there, small Roman
 7  ii in the preface --
 8      A.    Yeah.
 9      Q.    -- preface, as some people say.
10      A.    We won't talk about those people.
11      Q.    Second sentence there says --  First sentence
12  talks about the Ingalls survey in 1868, right?
13      A.    Yes.
14      Q.    Second sentence says, "In the nineteenth
15  century, the river flowed continually and moved
16  unrestricted in its valley."  The next sentence says,
17  "The land area immediately bordering the Salt River
18  near Tempe was described as '. . . swampy; and
19  populated with cottonwood and mesquite trees, and
20  willow brush.'"
21            Do you see that?
22      A.    I do.
23      Q.    And I think you testified maybe some --
24  earlier this week about the swampy area near Tempe.  I
25  think maybe you used the word "marshy."  Do you
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 1  remember that?
 2      A.    Yeah.  I think this quote probably -- should
 3  have been attributed to Ingalls.  That's sound like
 4  what he had said.
 5      Q.    Would the swampy or marshy area in Tempe
 6  potentially be the result of that water pushing up from
 7  the bedrock that we just talked about?
 8      A.    It depends.  It's -- could be.  Could be.
 9  It's interesting that they say it's bordering the Salt
10  River as opposed to in the Salt River.
11      Q.    That's actually consistent with what you said
12  the other day, right?
13      A.    I think so, yeah.
14            So yeah, the water being driven there could
15  have created an environment that was slightly more
16  moist and created some swampy conditions.  I can think
17  of other reasons as well, though.
18      Q.    Then on page 8, which is the next page I've
19  given you --
20      A.    Yeah.
21      Q.    -- he goes through kind of a discussion of
22  several different years and the river at those
23  particular years.  Do you see that?
24      A.    Yes.
25      Q.    And with respect to 1868, he talks about the
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 1  Ingalls survey, correct?
 2      A.    There you go.
 3      Q.    And in this discussion, he talks about the
 4  two distinct channels that were noted on the Ingalls
 5  map that you talked about earlier this week.
 6      A.    Yes.
 7      Q.    Do you know which of the two channels in the
 8  Ingalls survey would have been the boating channel?
 9      A.    No.
10      Q.    You have no way to know that, do you?
11      A.    No.  Could have been both, could have been
12  one.
13      Q.    Could have been neither?
14      A.    I don't think so.
15      Q.    Could have been one one day and the other
16  one -- a month later?
17      A.    Not likely.
18      Q.    Could have been, though?
19      A.    I wouldn't say that's a probable condition at
20  all.  I would say not unless something else had
21  happened to change.
22      Q.    With respect to 1891, the last sentence
23  there, Dr. Ruff states, "It must be assumed that the
24  geometry of the Salt River channel was materially
25  changed by the 1891 flow."
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 1            Do you see that?
 2      A.    Yes.
 3      Q.    Would you agree with that statement based
 4  upon the work you've done?
 5      A.    Well, again, it depends on what he means by
 6  "channel," because he does distinguish above -- the
 7  banks of the low flow channel, talks about large flows.
 8  But I would also -- I wouldn't say it must be assumed,
 9  but I think my testimony has been consistent in saying
10  it would not surprise me at all that a flood of the
11  magnitude of the 1891 did change the location of the
12  low flow channel and, to some degree, the channel --
13  the geometry of the low flow channel before and after
14  the flood.  Although it's my testimony and my
15  experience that low flow channels will re-form in --
16  from a navigability standpoint, I think they are
17  materially the same.
18      Q.    What changes would the 1891 flood have made
19  to the low flow channel in the area of Tempe?
20      A.    Well, during the flood itself, I don't know
21  that you would be able to identify a low flow channel.
22  I believe it was --  300,000 cfs is the generally
23  accepted discharge estimate for 1891.  So I don't --
24  At that kind of flow rate, a lot of the river bottom --
25  all of the river bottom would be underwater at pretty
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 1  significant depths and fairly significant velocities,
 2  then it would be moving sediment and ripping out
 3  vegetation and kind of reworking the system a bit.
 4  After the passage of the flood, as the hydrograph
 5  waned, receded, the water would tend to seek out a
 6  lower place and re-form a low flow channel, which may
 7  or may not have been in the exact same places where it
 8  was.  So if it were different, it wouldn't surprise me
 9  at all.
10      Q.    So are you assuming that when Dr. Ruff talks
11  about changing the geometry of the channel, he's
12  referring to just moving the same channel from one
13  place or another, or would that be also normally
14  associated with changing the shape of the channel?
15      A.    I would say he's saying that the shape of the
16  floodplain would have been materially changed, so that
17  by "channel," he's saying kind of the bottomland that,
18  you know, you would find bars in places that weren't
19  bars, you would find humps in the floodplain.  I guess
20  that might be a better way to describe it.  There might
21  be scour holes.  There might be high flow channels
22  carved.  All sorts of things could happen out there.
23      Q.    With respect to 1903 and 1904, Dr. Ruff says,
24  "Through the study area, the Salt River divides into
25  two distinct channels farther eastward than in 1868."
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 1            Do you see that?
 2      A.    Yeah.
 3      Q.    At the very end of that paragraph, he says,
 4  "West of the study area the Salt River becomes a single
 5  channel, but in 1868 the river in this region flowed in
 6  two widely separated channels."
 7      A.    Yeah.
 8      Q.    Do you see that?
 9      A.    I do.
10      Q.    So is what he's saying here that there were
11  actually fewer channels in 1903, after the diversion
12  started, than there were in 1868, before significant
13  diversion?
14      A.    Yeah.  He's saying the map shows a different
15  number of channels, and in that location, it's fewer,
16  yes.
17      Q.    If you have -- theoretically, if you have the
18  same amount of water flow and you put it through one
19  channel instead of two separate channels, the depth
20  would be more?
21      A.    Not necessarily, but it could be.  But let me
22  just kind of give you a better example of what I mean
23  by -- what I think he means by "substantively changed."
24            If you can envision a parking lot with 1,000
25  cars in it and then you tell everybody in the cars go
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 1  drive around for a while, and they drive around, and
 2  say, "Everybody stop," so you kind of have the same
 3  number of cars there, but they may be in lots of
 4  different positions.  So you say that looks
 5  substantially different.
 6            In a sense, the riverbed's kind of the same
 7  way.  A big flood comes down, it moves things around,
 8  but on a net basis, it kind of looks the same but
 9  different.  Not to get too Siddhartha on you here, but
10  always changing, ever the same.  And that's kind of the
11  essence of rivers.  So you could have a substantial
12  change where there used to be a big hump in the
13  floodplain here, the hump's now gone and a new hump's
14  somewhere else, or there's six smaller humps.  Maybe
15  you had one channel of a certain size, and now it's two
16  channels of slightly different sizes.  That would not
17  be surprising to be an outcome of a big flood like
18  1891.
19      Q.    So to carry forward your analogy, suppose I
20  have a big monster truck and I drive on top of cars.
21  And it takes -- my truck's three cars wide, so it takes
22  three cars for me to be able to go from one end of the
23  parking lot to the other, three cars wide.  And before
24  the flood there's three cars wide, and after things
25  move around, there's a new section where the parking
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 1  lot isn't three cars wide anymore.  Even though the
 2  same amount of cars are there, I can't get across the
 3  channel anymore, can I?
 4      A.    You kind of lost me with your analogy there.
 5      Q.    You started it.
 6      A.    Yeah.  I guess another way to look at it,
 7  Mark, would be --  You had my thesis out here before.
 8  So one of the fundamental assumptions of my thesis was
 9  that I could reconstruct the magnitude of past floods
10  by looking at high-water marks that were preserved in
11  the bedrock niches, if you will, downstream of Tempe
12  Butte.  And the reason I could make that assumption is
13  because we were making what we felt was a reasonable
14  assumption that the geometry was substantially changed
15  over about 1,500 years of history.  So yes, there's
16  change, but it's also substantively the same.  And so
17  that -- that assumption on which this work was built,
18  similar to where we applied at other places, it just --
19  not to pick on you, but that work was done for SRP; it
20  was approved by SRP's technical staff, as well as the
21  graduate department and the geology professors that I
22  had, so I feel it's a reasonable assumption of what I'm
23  describing.  So there's a net similarity over a long
24  period of time with this channel, even though there are
25  what look like substantive changes in other places.
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 1      Q.    We had a long discussion, I think, on the
 2  Gila.  If I have a relatively stable channel that has
 3  vegetation along it and it's more of the concave-type
 4  channel we're talking -- we normally think about, and a
 5  big flood comes along and blows the vegetation out,
 6  makes the channel wider and more shallow, it's going to
 7  change my ability to navigate, at least for some period
 8  of time after that flood, right?
 9      A.    It could.  Say it could.
10      Q.    Could.  Okay.
11            Let's go on to page 9 of that document.  This
12  is 1934 -- talking about 1934.  Be the fourth sentence
13  in that paragraph under 1934.  "The constriction of the
14  Salt River channel as it passes the Tempe Butte in the
15  conglomerate outcropping to the north is the cause of
16  variability in the channel locations.  This
17  constriction in effect produces a gorge, and stream
18  channels above gorges are notoriously unstable.  In
19  this region of the Salt River, the flow of water is
20  pooled and the resulting decrease in the water velocity
21  causes the sediments carried by the water to be
22  deposited in the backwater area, and in relatively
23  large volume."
24            Did I read that right?
25      A.    Seems like it, yeah.
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 1      Q.    Is what he's saying here is the constriction
 2  there at Tempe Butte causes the water when it's flowing
 3  on the surface to slow down and, therefore, the
 4  sediment out of the water drops out on the upstream
 5  side of the butte and causes a more shifting channel
 6  because it's filled with sediment?
 7      A.    Yes.  And then common sense tells us that
 8  that kind of backwater does not occur in an ordinary
 9  condition.  That's something that occurs in very large
10  floods.  So that constriction just isn't that narrow to
11  affect the low flow condition.
12            And the more we talk about this, the more I
13  remember -- I think Dr. Ruff was particularly concerned
14  about this meander loop and how it affected ASU's
15  proposed parking out by the stadium there, because I
16  believe that's over this area of this meander loop.  So
17  yeah, this kind of is the focus of this study.
18            So I agree with his conclusion here that yes,
19  there is a constriction, and in big floods, it would
20  create some things that would change the channel around
21  in very large floods.
22      Q.    And would you also agree that that same
23  concept would make that channel upstream of Tempe Butte
24  more unstable?
25      A.    From a flood perspective and a behavior in
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 1  floods, maybe the potential for the low flow channel to
 2  realign after a flood, yeah.  I would agree with that.
 3  I think the low flow channel is not gonna change that
 4  much in a post-flood condition.
 5                 CHAIRMAN NOBLE:  Oh, Mr. McGinnis, now
 6  that you're up, let's all get up.
 7                 MR. McGINNIS:  Fine with me.
 8                 CHAIRMAN NOBLE:  15 minutes.  Let's come
 9  back just after 3:00.
10            (A recess was taken from 2:47 p.m. to 3 p.m.)
11                 CHAIRMAN NOBLE:  Mr. Fuller, are you
12  ready?
13                 THE WITNESS:  Yes, I am.
14                 CHAIRMAN NOBLE:  Mr. McGinnis, would it
15  be all right if the chair asked a few questions?
16                 MR. McGINNIS:  You bet, as long as
17  you're not asking me.
18                 CHAIRMAN NOBLE:  Mr. Fuller, do you
19  still have in front of there the portion of the Lower
20  Salt EI-23, the Paul Ruff report, a history of the Salt
21  River channel?
22                 THE WITNESS:  I do.
23                 CHAIRMAN NOBLE:  Could we turn to page
24  9?  I'm not clear on some of the things that you said
25  as you were concluding your comments to Mr. McGinnis on
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 1  page 9.
 2                 Have you reviewed this before?
 3                 THE WITNESS:  Yes, I have.
 4                 CHAIRMAN NOBLE:  And you're familiar
 5  with it?
 6                 THE WITNESS:  Yes.
 7                 CHAIRMAN NOBLE:  As I understand it, the
 8  1910 and 1934 portions that are there on page 9 have
 9  some references to major discharges in 1893, 1905,
10  1910, 1919, 1920, and 1927.
11                 THE WITNESS:  Yes.  I see that.
12                 CHAIRMAN NOBLE:  And help me understand
13  what a major discharge is, in your mind.
14                 THE WITNESS:  In order for --  Do you
15  want a flow rate?  Is that what you want?
16                 CHAIRMAN NOBLE:  Nope.  I just want to
17  know kind of what it means.
18                 THE WITNESS:  A big enough discharge
19  that it fills enough of the floodplain so that it feels
20  the pinch of having to narrow through the --
21  constriction created by Tempe Butte on the one side,
22  and Papago Hills or Papago Buttes on the other side.
23                 CHAIRMAN NOBLE:  In your mind, would a
24  discharge be outside the ordinary and natural
25  condition?
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 1                 THE WITNESS:  Absolutely.
 2                 CHAIRMAN NOBLE:  Sometimes referred to
 3  as a flood?
 4                 THE WITNESS:  Yes.
 5                 CHAIRMAN NOBLE:  And that, therefore, as
 6  referenced in the sentence that Mr. McGinnis started
 7  with, the questions on this particular page, the
 8  constriction of the Salt River channel as it passes
 9  through to Tempe Butte and the conglomerate outcropping
10  to the north is the cause of the variability in the
11  channel's locations, that was due to major discharges,
12  also known as floods?
13                 THE WITNESS:  Yes.
14                 CHAIRMAN NOBLE:  Could you look at the
15  sentence just before that, then help me understand how
16  that fits in with your testimony?
17                 THE WITNESS:  Which testimony -- which
18  sentence is that?
19                 CHAIRMAN NOBLE:  The sentence that
20  begins "This constriction of the Salt River channel as
21  it passes" --  Look at the sentence that starts as "The
22  channel area is unstable."
23                 THE WITNESS:  "The channel area is
24  unstable as it fills with sediments carried into the
25  region by relatively small flows of water."
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 1                 CHAIRMAN NOBLE:  Is that consistent with
 2  a major discharge, small flows?
 3                 THE WITNESS:  I think, as I understand
 4  it, he's talking about two separate things.  One is an
 5  event that creates constriction, which causes
 6  deposition, and then, later on, sediments coming in and
 7  are deposited by the normal flows.
 8                 CHAIRMAN NOBLE:  Thank you.
 9                 Mr. McGinnis?
10                 MR. McGINNIS:  Thank you.
11                 COMMISSIONER HORTON:  Let me tell a
12  quick story.  Jack Pfister, general chairman of the
13  Salt River Project, was testifying.  He said, "I
14  represent a company called the Salt River Project.  The
15  Salt River, it's a river when it's dry.  When it has
16  water in it, it's a flood."  Everybody had a good
17  chuckle.
18                 CHAIRMAN NOBLE:  Mr. McGinnis?
19                 MR. McGINNIS:  I have a related story,
20  but I'll tell you that after we're done here.  Nothing
21  wrong with it; just might not need to be on the record.
22                 CHAIRMAN NOBLE:  May I interrupt just
23  one more time?  There have been questions about when we
24  might adjourn today.  The chairman will announce its
25  decision at 4:29, but it's likely we'll adjourn at
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 1  4:30.
 2                 MR. McGINNIS:  Ready?
 3                 CHAIRMAN NOBLE:  Yes.
 4  BY MR. McGINNIS:
 5      Q.    Mr. Fuller, what we've handed out to you
 6  during the break is a document that's another portion
 7  of Lower Salt Evidence Item 23.  It's called "Salt" --
 8  "The Salt and Gila Rivers in Central Arizona, A
 9  Geographic Field Trip Guide," edited by somebody named
10  William L. Graf.  Did I read that right?
11      A.    Will Graf was a professor at ASU.  He was a
12  friend.
13      Q.    He is a professor of geography?
14      A.    Was.
15      Q.    And do you know what his specialty was?
16      A.    He was a fluvial geomorphologist.
17      Q.    He's another person you cited in your
18  master's thesis, right?
19      A.    You have it right there, so we can look.
20      Q.    Take a look.  You still have that one that I
21  gave you?
22      A.    Somewhere.
23      Q.    I think it's on page 67.
24      A.    Probably under the Gs; that's what I would
25  guess.
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 1      Q.    That's a good guess.
 2            You cite a 1983 article that he wrote -- or,
 3  a book of some kind?
 4      A.    Yeah, yeah, yeah.  His book, right.
 5      Q.    You're familiar with him?
 6      A.    No, that's actually not his book.  That's a
 7  publication in a scholarly journal.
 8            Yeah, I know him well.  He's in South
 9  Carolina now, emeritus professor down there.
10      Q.    Would you turn to page 105 in the excerpt
11  that I've given you from the book that he edited?  It
12  says "Chapter 7, Hayden's Ferry Crossing."  Looks like
13  this chapter was maybe written by somebody called Pam
14  Nagel.  Do you see that?
15      A.    I do.
16      Q.    Do you happen to know her?
17      A.    I don't.
18      Q.    Says she's with the department of geography
19  at ASU, right?
20      A.    Yes.
21      Q.    If you look at the map there on the left --
22  on the left, on page 104, does that, in your
23  understanding, correctly depict the topography and the
24  features there around Hayden's Ferry?
25      A.    It did at the time the map was made, yeah.
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 1      Q.    And you see there the -- can you see the two
 2  sort of mountains that come together there?
 3      A.    Papago Park and Tempe Butte.
 4      Q.    Yeah.  You can tell from the topography on
 5  the map here, right, that there's two bedrock features
 6  that come together there at Tempe Butte?
 7      A.    Yes.
 8      Q.    And the area where those two features come
 9  together, that was the location of Hayden's Ferry,
10  right?
11      A.    I want to say that they were --  Hayden's
12  Mill was right there.  So yeah.  Yeah.  It was in that
13  vicinity, yes.
14      Q.    Do you know whether that area there also was
15  the location of some of the photos that you had in your
16  presentation of people swimming in big pools?
17      A.    That was just upstream of there.  But yeah.
18  But you can see the bridge in the background, so yeah,
19  it was right there.
20      Q.    Okay.  Do you know whether this area right
21  there at the Tempe constriction is also the upstream
22  portion of the Vandermark and Kilgore 1873 trip with
23  the 5 tons of wheat?
24      A.    Yeah.  That's where I took it to have
25  started, yes.
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 1      Q.    Matter of fact, that trip went from the Tempe
 2  constriction to what was later Joint Head Dam, right?
 3      A.    It went to Swilling's Ditch, yeah.  Right.
 4      Q.    Same general area?
 5      A.    Yeah.
 6      Q.    That's the area you were talking about before
 7  the break that would have water in it -- or, more water
 8  in it at times when there might be less water upstream
 9  or downstream?
10      A.    Yeah.  And we did not quantify that amount of
11  more, but yeah.  I told you that it was not a lot more.
12      Q.    But you agree that it would be more?
13      A.    It would be more.
14      Q.    On the first paragraph there on page 105, the
15  last sentence, Ms. Nagel says, "The Salt River is
16  effectively narrowed at Tempe Crossing, which makes it
17  an ideal location for a ford and bridge crossing."
18            Do you see that?
19      A.    Yes.
20      Q.    Do you agree with me that -- or, agree with
21  what Ms. Nagel says here that that's a good area for a
22  ford?
23      A.    I would think it would be not a good area for
24  a ford.  Be a good area for a bridge.
25      Q.    Or a ferry?
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 1      A.    An ideal location for a ferry?  I think the
 2  ideal location for a ferry may be dictated by things
 3  other than geology.  Yeah.  So I'm not sure I agree
 4  with --  Well, she doesn't say ferry.  I guess that was
 5  you.
 6      Q.    That was me.
 7            That is where the ferry was, right, Hayden --
 8      A.    Yeah, they tend to put ferries where roads
 9  come and go.  So -- so people were there needing to get
10  to the other side, so . . .
11      Q.    If the width of the channel increases at a
12  constriction, wouldn't the depth get more for the same
13  amount of water?
14      A.    The width decreases at a constriction.
15      Q.    I'm sorry.  That's right.  That's what I
16  meant to say.
17            If the width of the channel decreases at a
18  constriction, wouldn't that cause the depths to be
19  higher for a given amount of flow?
20      A.    If the given amount of flow -- all other
21  things being equal, if you decrease the width, the
22  depth will get greater, correct.
23      Q.    Let's turn over to 114, the next page of the
24  same document, the next page of the excerpt.  Do you
25  see that -- or, actually, page 113, do you see that?
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 1      A.    I do.
 2      Q.    Chapter 8?
 3      A.    Yep.
 4      Q.    Chapter 8 deals with Joint Head Dam, right?
 5      A.    Yes.
 6      Q.    And written by somebody named Brian C.
 7  Dietterick D-i-e-t-t-e-r-i-c-k.
 8      A.    Yeah.
 9      Q.    Do you know him?
10      A.    I've seen the name, but I don't know him.
11      Q.    Looks like, from this publication, he's also
12  with the department of geography at ASU or at least was
13  at the time?
14      A.    My understanding is this field trip log was
15  written primarily by grad students at the time.
16      Q.    This section, Chapter 8, as I said earlier,
17  talks about Joint Head Dam, correct?
18      A.    Yes.
19      Q.    Does the map on page 112 there depict your
20  understanding of where Joint Head Dam was?
21      A.    Yes.  In that region, yes.  Do you see it
22  labeled there?
23      Q.    I don't see a label there.  That's why I was
24  asking.
25            Is that generally where you thought Joint
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 1  Head Dam was?
 2      A.    I know it's generally downstream of Tempe
 3  Butte.  And there's Park of the Four Waters, so that
 4  would be about the vicinity of Swilling's Ditch, so
 5  yeah.
 6      Q.    It's down there by where the stockyards were?
 7      A.    Yeah.
 8      Q.    In the second sentence, the second paragraph
 9  on page 113, Mr. Dietterick says, "At this location the
10  Salt River is a braided channel and it is noteworthy
11  because of the shallow depth to bedrock and because of
12  the radical increase in width from points immediately
13  upstream."
14            Do you see that?
15      A.    I do.
16      Q.    Do you agree with that statement?
17      A.    Yes, yeah.
18      Q.    Shallow bedrock there in that area?
19      A.    There is.  Compared to the rest of the -- to
20  the valley, yeah.
21      Q.    And the -- there's a radical increase in
22  width of the channel right there at that point?
23      A.    As long as it's clear that we're not talking
24  about the low flow channel.  We're talking about the
25  flood channel there, yeah.
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 1      Q.    Well, he didn't say either one, right?
 2      A.    But I have an understanding of what he means
 3  there.  And clearly, he's talking about existing
 4  conditions, so it's not the ordinary and natural
 5  condition.  I would not expect the low flow -- the low
 6  flow channel in the ordinary and natural condition to
 7  have significantly widened or to be influenced at all
 8  by Tempe Butte and Papago Butte.
 9      Q.    So you don't think the low flow channel of
10  the Salt River under ordinary and natural conditions is
11  influenced at all by the hydrologic and geologic
12  impacts of the Tempe Butte?
13      A.    Not to a degree that it affects the
14  navigability, no.
15      Q.    That's not consistent with several of the
16  things we've talked about in the last hour, is it?
17      A.    I think it's perfectly consistent with that.
18            Again, it's this misunderstanding, I think,
19  what --  When geomorphologists talk about the channel,
20  they may or may not be talking about a flood channel,
21  so --
22      Q.    And you're assuming that anytime anybody
23  talks about the channel that makes it seem not
24  navigable, they're talking about the flood channel?
25      A.    Of course not.


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 931


 1      Q.    You assume that in all the conversations
 2  you've had in the last hour, though, it sounds like.
 3      A.    No, I don't think that's a true statement
 4  either.
 5      Q.    On page 114, again, still talking about Joint
 6  Head Dam, last paragraph on 114, next to last sentence
 7  Mr. Dietterick says, "Even during extreme low flow,
 8  subchannel flow would often resurface at this location
 9  because of the shallow depth to bedrock."
10            Do you see that?
11      A.    I do.
12      Q.    That's consistent with what we talked about
13  before, about water coming up there in that stretch
14  between Tempe Butte and Joint Head Dam?
15      A.    Yeah.
16      Q.    Page 116, next page.  The first full
17  paragraph under the photo there, Mr. Dietterick writes,
18  "The Salt River Project operated a gage at this site to
19  monitor the flow of the Salt River.  The length of
20  record was substantial, but the SRP officials
21  considered the data inaccurate due to the frequent
22  shifting of the main channels through this braided
23  reach."
24            Does that change your opinion about whether
25  Mr. Dietterick's talking about braiding in the low flow
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 1  channel or in the flood channel?
 2      A.    I don't believe he's talking about the
 3  ordinary and natural condition of the river at all.  I
 4  think he's talking about the modern record.
 5      Q.    Well, he's talking about it being braided in
 6  the place where the gage is.
 7      A.    Clearly, in the modern period, after the flow
 8  was removed from the Salt River and the only time the
 9  river flowed was during floods, there was much more
10  braiding in this reach.  You've removed the low flow
11  channel that would form a low flow -- the water of the
12  low flows, so it would not be a consistent or defined
13  low flow channel.
14      Q.    And the gage that's here, what he's talking
15  about in this exhibit, would have been in the low flow
16  channel, wouldn't it?
17      A.    That's normally where they put gages, yeah.
18      Q.    And they were having problems here with the
19  data on the gage in the low flow channel due to the
20  frequent shifting of the main channels through this
21  braided reach.  That's what he writes here.
22      A.    Right.
23      Q.    Then, again, on page 117, first paragraph
24  here under Channel Form, he again says, "The channel
25  pattern here is braided," right?
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 1      A.    Where are you at?  I'm sorry.  Channel
 2  form --  Yes, first sentence, channel here is braided.
 3  Is braided, yes.
 4      Q.    This document's been in the record for about
 5  19 years.  Did it play any role in your considerations
 6  relating to your conclusion that Segments 2 through 6
 7  are navigable?  It's a horrible question, but I've
 8  asked it several times.  I figure you know what it
 9  means, right?  Same question I've been asking before.
10  Did you consider this document?
11      A.    Well, let's just make sure.  Yeah, there you
12  go, you see it cited.  Let's see.  The field trip here,
13  yes.  Let's see, I've got his '83 article cited, the
14  Graf, '88.
15            Well, I have been aware of this publication a
16  long time.  I'm surprised not to see it here.  I have
17  other things that Graf himself wrote for the Corps of
18  Engineers.
19            So to the extent that this is informed on the
20  ordinary and natural condition of the river, which is
21  limited, yeah, I considered the knowledge that Dr. Graf
22  had and the kinds of things that he said about the
23  channel changes.  I'm well aware of the potential for
24  the low flow channel to move and Graf's other work in
25  that neighborhood.  So yeah, we considered that kind of
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 1  information.  I don't see that particular document
 2  cited here, so . . .
 3
 4             EXAMINATION BY COMMISSIONER ALLEN
 5                 COMMISSIONER ALLEN:  Jon, I've got a
 6  question.  Did the Joint Head Dam cover the entire
 7  length -- the width of the Salt River at this point, or
 8  was it located specifically in the low flow channel
 9  area?
10                 THE WITNESS:  My recollection of what I
11  saw when I was doing my thesis work, when, I think, it
12  was still there, it was just a north-half feature.
13                 COMMISSIONER ALLEN:  So that means it
14  was in the low flow channel?
15                 THE WITNESS:  Yeah.
16                 COMMISSIONER ALLEN:  Okay.
17
18               CROSS-EXAMINATION (Continued)
19  BY MR. McGINNIS:
20      Q.    I'll hand you two documents, Mr. Fuller.  The
21  first one we're going to talk about first is the Lower
22  Salt Evidence Item Number 12, part 2, Tab 2.  It's a
23  report entitled "A Historical Analysis of the Portions
24  of the Salt and Gila Rivers, Arizona," prepared by a
25  company called Research Management West, February 1987.
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 1  Do you see that?
 2      A.    I do.
 3      Q.    Is this a document you recall seeing before?
 4      A.    Yes.
 5      Q.    This report says it was prepared for Larry J.
 6  Richmond, Limited.  Do you know who that is?
 7      A.    No.
 8      Q.    Turn to the other document, then, that I gave
 9  you, which is a Arizona Court of Appeals opinion titled
10  "Land Department versus O'Toole, July 14, 1987."  Do
11  you see that?
12      A.    Yes.
13      Q.    Are you familiar with this court decision?
14      A.    It's not ringing a bell right now.
15      Q.    It's one of the first navigability cases to
16  come out of the Arizona courts.  I'll just tell you
17  that.  Okay?
18      A.    Okay.
19      Q.    1987.
20            Turn to page 1361, which is the second page
21  there on the right column.
22      A.    Right.
23      Q.    Lists Larry J. Richmond, PC, by Larry J.
24  Richmond, Julia Lemon, Phoenix, for real party in
25  interest in Maricopa Flood Control District.
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 1      A.    Now I remember who Larry is, yeah.
 2      Q.    He was the lawyer for the Maricopa County
 3  Flood Control District prior to Mr. Helm, correct?
 4      A.    He was prior to Mr. Helm, yeah.
 5      Q.    This report that was prepared for
 6  Mr. Richmond, were you familiar with any of the
 7  authors, Elaine Lacy, Fred Andersen, Constance Brown,
 8  Denise -- or, Dennis Preisler, P-r-e-i-s-l-e-r?
 9      A.    Only that I've seen those names on this
10  report before, but I don't believe I've met any of
11  them.
12      Q.    Do you have an understanding of what this
13  report was?
14      A.    Yes.  I believe it was prepared as some sort
15  of preliminary assessment of navigability or something.
16  That's my recollection.
17      Q.    For the County Flood Control District, right?
18      A.    It was for Larry Richmond.  I know in this
19  other document, he represented them, so other than
20  that, I don't know this context.
21      Q.    That's fair.
22            Second page of the report -- or, actually,
23  page 1, second page of the excerpt, very end of that
24  page says, "This report is concerned with the nature
25  and use of the Salt and Gila Rivers before the building
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 1  of the great dams.  How were the rivers used earlier?
 2  What was the nature of the rivers?  How did they change
 3  after the construction of the dams?"
 4            Do you see that?
 5      A.    Yes.
 6      Q.    Do you think those issues are important
 7  relating to the issues that are currently before the
 8  Commission with respect to the Salt River?
 9      A.    The issues being how the rivers looked before
10  the dams?
11      Q.    Yes.
12      A.    Yeah.
13      Q.    How were the rivers used before the dams?  Is
14  that important -- that's part of what the Commission is
15  here doing?
16      A.    Yes.
17      Q.    What was the nature of the rivers?  That's
18  part of this whole analysis?
19      A.    Yes.
20      Q.    How did they change after construction of the
21  dams?  That's part of what you did too, right?
22      A.    It is.
23      Q.    Let's flip over then to the next -- to page
24  12.  The last complete paragraph.  And I'm stopping
25  here only because it deals with one of the accounts
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 1  that you have in your report.  This one talks about the
 2  March 30, 1905, Arizona Republic report with
 3  Mr. Shively, Jacob Shively, Shively, whatever you say
 4  it.  Do you see it?
 5      A.    I do.
 6      Q.    I think maybe you and Mr. Murphy talked this
 7  morning about maybe some portion of that report was
 8  tongue-in-cheek.  Do you remember that?
 9      A.    I do.
10      Q.    And here the Flood Control District's
11  consultants actually say that it's reported somewhat
12  tongue in cheek, right?
13      A.    I see that.
14      Q.    You would agree with that based upon your
15  conversation this morning, wouldn't you?
16      A.    I have not changed my opinion since this
17  morning, no.
18      Q.    That's a good thing.
19            The Flood Control District's consultants go
20  on to say later in that paragraph, "There's nothing
21  further on the story in succeeding issues; if
22  Mr. Shively had successfully completed the voyage it
23  would have been newsworthy."  Would you agree with
24  that?
25      A.    Not necessarily, no.
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 1      Q.    Which part don't you agree with?
 2      A.    Well, we have a number of accounts where
 3  people completed trips that are described later.  Day
 4  brothers is an example.  We have their fifth trip, but
 5  nobody reported on the beginning or ending of the other
 6  four.  We had the soldier where it was said years ago
 7  they boated down to Yuma; nobody reported on that one.
 8  There's probably others in the accounts there that --
 9      Q.    My question was limited to which portion of
10  this sentence don't you agree with?
11      A.    I don't agree that it's necessarily
12  newsworthy that someone either failing or succeeding
13  would have necessarily have made the papers.
14      Q.    You'd agree with the first portion of the
15  sentence, though, as with respect to this particular
16  account there is nothing further on the story in
17  succeeding issues of the newspaper?
18      A.    To finish my sentence:  or that these
19  researchers here would have found it.  So it's
20  sometimes difficult to find those articles.
21      Q.    You didn't find it either, though, right?
22      A.    We did not.
23      Q.    The last paragraph here, the County Flood
24  Control District's consultants say, "Mr. Shively
25  obviously intended to take advantage of the continuing
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 1  high waters on the Salt during the floods of 1905."
 2            There were floods in the spring of 1905,
 3  right?
 4      A.    If you would like, I can give you my
 5  estimates of the flows during Mr. Shively's trip.  And
 6  I have that written down somewhere.  I think we talked
 7  about it this morning.  So yes, there were floods
 8  during 1905.
 9      Q.    In the spring?
10      A.    I don't recall.  That's possible.  I know
11  1905 was a very large -- there was some of the largest
12  flow volumes over the course of 1905, so . . .
13      Q.    Let's move to page 32 of the same report.  In
14  Conclusions, the first paragraph there says,
15  "Topographical surveys of portions of the Salt and Gila
16  Rivers undertaken between 1868 and 1883 indicate that
17  the Salt River had shifting, sandy channels, often
18  overflowed its banks, was easily forded, and was used
19  for irrigation purposes as early as 1868."
20            Do you see that?
21      A.    I just found it, sir.  I was on the previous
22  page.
23      Q.    I just read the very first sentence on that
24  page, 32.
25      A.    Let me catch up to you.  Just one sec.
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 1      Q.    You bet.
 2      A.    Yes, I see that.
 3      Q.    Would you agree with those statements by the
 4  County Flood Control District's consultants?
 5      A.    I think these consultants misunderstood what
 6  those surveys were.  They certainly were not
 7  topographical surveys.
 8            Man, again, I guess by comparing those two,
 9  you could find that there were places where the
10  channels -- the low flow channels had shifted.
11            In terms of often overflowing its banks, I
12  don't know what their basis of statement for that was.
13  The fact that it was easily forded, I think you could
14  find disagreement, certainly, at times of year where it
15  was not particularly easily forded.  Was used for
16  irrigation purposes as early as 1868, that's true.
17      Q.    So is it fair to say you agree with part of
18  that sentence and disagree with other parts?
19      A.    Yeah, that's fair.
20      Q.    Did you consider the conclusions of the
21  County Flood Control District's consultants in this
22  1987 report in reaching your conclusion that Segments 2
23  through 6 were navigable?
24      A.    Well, let's see.  This is from the Lacy
25  report.  I'll see if I cited it.
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 1            Yes.  So -- interestingly, I have it cited
 2  twice.  And there are other information -- I appear to
 3  have cited it in a number of places in the report.
 4      Q.    In the fourth paragraph there on that same
 5  page says, "The flow pattern of the Salt and Gila
 6  Rivers was seasonal.  During most of the year, the
 7  rivers were easily forded either on foot, on horseback,
 8  or in wagons.  During periods of high water, roughly
 9  one or two months of the year, ferries were used to
10  cross the river at various locations."
11            So you considered this statement also in the
12  context of coming to your conclusions?
13      A.    In the sense that I -- sense that I
14  considered the report as a whole, yeah.
15      Q.    The next paragraph says -- by the County
16  Flood Control District's consultant says, "There were
17  isolated attempts to navigate long stretches of the
18  Salt and Gila Rivers during periods of high water.
19  (The Salt River was dry or had minuscule amounts of
20  water most of the time, and the Gila was easily
21  forded.)"
22            Do you see that?
23      A.    Yes.
24      Q.    Did you consider that in coming to your
25  conclusions?
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 1      A.    Certainly in the fact that they believed the
 2  Salt River was dry or had minuscule amounts of water
 3  most of the time tells me they're not looking at it in
 4  its ordinary and natural condition.
 5      Q.    So this is just somebody else who disagrees
 6  with you, right?
 7      A.    Probably more accurate to say that I disagree
 8  with them.
 9      Q.    Same thing, right?
10      A.    I'm sure they were unaware of me.
11      Q.    There's disagreement between you and the
12  folks who did this report in 1987?
13      A.    Yeah.  It would be interesting to know -- my
14  understanding -- what these people are, whether they're
15  hydrologists or historians or lawyers or -- I guess,
16  Research Management West, I don't even know what they
17  are, archaeologists.  Who knows.
18      Q.    Okay.
19      A.    I don't know that firm as an engineering
20  firm.  I've never heard of it.
21      Q.    But they were doing work for the lawyer for
22  the County Flood Control District relating --
23      A.    Well, they were doing work for a lawyer who
24  in other places represented the Flood Control District.
25  So it's unclear to me who -- other than for Larry


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 944


 1  Richmond -- what this was.  There are probably people
 2  around -- I mean, Julia Lemon was here earlier this
 3  week.  She can probably tell you more about this report
 4  than I can.
 5      Q.    Yeah, I don't think she's going to testify,
 6  but we'll see.
 7            Paragraph 33 -- excuse me, page 33, last
 8  paragraph of the Conclusions by these folks, "Given the
 9  lack of evidence of commercial use of the Salt and Gila
10  Rivers in the study area, and the fact that the flow
11  was scanty and unreliable, it is doubtful that either
12  the Salt or the Gila River was considered navigable
13  even before the construction of dams on the river."
14            Do you see that?
15      A.    I do.
16      Q.    So their conclusion is basically it's not
17  navigable.  Is that correct?
18      A.    They're concluding it was doubtful it was
19  considered navigable at the time.  It's not clear that
20  they're looking at it in its ordinary and natural
21  condition, although they give some lip service as to
22  what it might have looked like at that time.  Yeah.
23      Q.    I assume you would disagree with that
24  statement?
25      A.    Well, I think you probably know that I
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 1  believe the river to be navigable, so --
 2      Q.    So you disagree with their conclusion?
 3      A.    Yeah.
 4      Q.    I want to double back just a second before
 5  you start with this next document.
 6            We talked about the Land Department versus
 7  O'Toole case just now.  Do you recall that?
 8      A.    Yeah.
 9      Q.    And really, the only thing I asked you about
10  that was the fact that it showed Larry Richmond as the
11  attorney for the County Flood Control District.  Is
12  that right?
13      A.    Yes.
14      Q.    Just clearing something up.
15            Did you get the next document yet?
16      A.    I've got a document that says, "Forest
17  Service, Evaluation of Navigability at the Time of
18  Statehood."
19      Q.    Good.
20            This is Upper Salt Evidence Item 8 by the
21  United States Department of Agriculture, Forest
22  Service.  As you correctly said, it's "Evaluation of
23  Navigability at the Time of Statehood, Salt River,
24  (Roosevelt Dam Upstream to the Eastern Boundary of the
25  Tonto National Forest)."  Did I read that correctly?
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 1      A.    Yes.
 2      Q.    If you look at the second page of this
 3  excerpt, it's dated -- there's a transmittal letter to
 4  the Commission, dated February 2, 1998.  Do you see
 5  that?
 6      A.    Yes.
 7      Q.    And that letter is signed by somebody --
 8  well, looks likes it's signed by Richard C. Martin for
 9  Charles R. Bazan, B-a-z-a-n, the forest supervisor.
10      A.    Yes.
11      Q.    And Tonto National Forest is the national
12  forest that a bunch of the Salt River runs through,
13  right?
14      A.    Yes.
15      Q.    And the Forest Service is one of the entities
16  that issues permits for recreational boating on the
17  Upper Salt.
18      A.    Yes.  They issue permits for boating.
19      Q.    And they also issue some sorts of permits for
20  access on the Lower Salt in that Segment 5 and 6 that
21  you did a few weeks ago?
22      A.    Yeah, I think they license the tuber people
23  and probably the other people that do commercial
24  activities there.
25      Q.    Matter of fact, if there's -- if you go to
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 1  the parking lot where you took out with Mr. Dimock --
 2      A.    Yes.
 3      Q.    -- there's a big sign there, right, that says
 4  do you have a Forest Service pass to park there?
 5      A.    Right.  Parking pass, correct.
 6      Q.    And that's the same Forest Service we're
 7  talking about in this report, I assume.
 8      A.    Yeah.
 9      Q.    On the transmittal letter that's the second
10  page of the excerpt I've given you, the third
11  paragraph, about half the way down, it says, "Two of
12  the people on my staff (Rich Martin and Pete Weinel),"
13  W-e-i-n-e-l, "have personal knowledge of portions of
14  this river for a combined period of over 50 years.
15  Mr. Martin is our Forest Hydrologist and Mr. Weinel is
16  a very experienced river-runner."
17            Did I read that right?
18      A.    Yes.
19      Q.    Do you know either of those two individuals?
20      A.    No.
21      Q.    Ever run across Rich Martin or Mr. Weinel, to
22  your recollection?
23      A.    I have a vague recollection that one of them
24  may have showed up at one of the hearings at one time.
25  But I wouldn't say that I know them; couldn't pick them
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 1  out of a crowd.
 2      Q.    Turn over now to page 2 of the Forest Service
 3  report from 1998.  Are you on page 2 of the report
 4  itself?
 5      A.    Am now.
 6      Q.    Bottom of page 2, there's a section there
 7  that says "Steep Gradient."  Do you see that?
 8      A.    I do.
 9      Q.    Forest Service writes there, "The 48 miles of
10  river upstream from Roosevelt Lake (known as the 'Upper
11  Salt River') is known nationwide as a first-class
12  whitewater river.  The gradient of the river is one of
13  the reasons for the wild ride encountered by today's
14  boaters.  During its rush through 48 miles of the Salt
15  River Canyon, it drops over 1,100 feet, for an average
16  of approximately 23 feet per mile.  One three-mile
17  stretch of the river drops an average of 31 feet per
18  mile!"
19            Did I read that correctly?
20      A.    Sounds like it.
21      Q.    Do you agree with those statements?
22      A.    That sounds reasonable.  I haven't verified
23  those measurements, but it seems reasonable.
24      Q.    The Forest Service in this report then goes
25  on to say, "While each river is unique, it should be
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 1  noted that the upper Verde River through the
 2  Mazatzal" -- Mazatzal -- depends whether you're a
 3  native or not -- "Wilderness drops an average of 'only'
 4  18 feet per mile, and the Colorado River through the
 5  Grand Canyon drops an average of less than 8 feet per
 6  mile."
 7            Did I read that right?
 8      A.    Yeah.
 9      Q.    Do you agree the slopes of those rivers are
10  substantially less than the slopes of the Salt?
11      A.    If their measurements are correct, then yes,
12  that would be less.
13      Q.    And you would agree also, wouldn't you, that
14  the slope of the river is one of the factors that come
15  into play in determining whether it's navigable?
16      A.    It does come into play, sure.
17      Q.    And a steeper slope actually makes the river
18  more attractive for whitewater folks looking for
19  adventure.  Would you agree with that?
20      A.    Often that's the case, yes.
21      Q.    And that same steeper slope could make the
22  river less attractive to somebody who wanted to conduct
23  some sort of commerce, other than recreation, on the
24  river?
25      A.    It could.  It could.  I guess that would be
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 1  the fairest way of saying it, specifically in the case
 2  of the Salt River, its steepness is probably correlated
 3  to the difficulty and increased level of difficulty of
 4  boating it.
 5      Q.    And we talked about the canyon reach of the
 6  Verde when we were -- back a few months ago.  One of
 7  the issues there was that it's pretty steep, right?
 8      A.    Well, it says slope right there, so if you
 9  consider that to be steep, yeah.  Steeper than some.
10  Steeper than the Mississippi.
11      Q.    And the Salt is substantially steeper than
12  that reach?
13      A.    This portion of the Salt is, yeah.
14      Q.    This is a 48-mile reach that he's talking
15  about with the 23-mile -- feet-per-mile slope?
16      A.    Yes, he says it averages approximately 28 --
17  23 feet per mile over the 48 miles, yeah.
18      Q.    That's a pretty long reach, right?
19      A.    48 miles is 48 miles long.
20      Q.    The next paragraph there, the Forest Service
21  writes about Water Levels.  Do you see that?
22      A.    I do.
23      Q.    They say there are a relatively small number
24  of days per year when the water level itself would have
25  been suitable to allow a canvas, metal, or a wooden
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 1  boat to attempt to travel down this river, even if the
 2  gradient would have allowed it.  The theoretical window
 3  of opportunity could occur in almost any month of the
 4  year, but it is impossible to predict and thus
 5  impossible to plan ahead for.
 6            Do you see that?
 7      A.    I do.
 8      Q.    Do you agree with those statements by the
 9  Forest Service?
10      A.    No, I do not.
11      Q.    And, again, these are statements made by the
12  agency that's responsible for issuing river permits on
13  much of the Salt River?
14      A.    This is the agency that would lose some of
15  their management responsibilities should the State make
16  a claim of navigability successfully.  So like I said
17  earlier, it's not unusual for the federal government --
18  in fact, that's the nature of the cases in Alaska I
19  work on, the parties are the federal government arguing
20  against navigability and the State arguing for
21  navigability.  So they're not an objective observer in
22  this case here.
23      Q.    My question was, this is a statement by the
24  agencies responsible for issuing permits on the portion
25  of the Salt River.  Is that right?
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 1      A.    Yes, it is.
 2      Q.    Farther down on that page, the Forest Service
 3  talks about Quartzite Falls and Other Rapids.  And
 4  you've had some discussion about Quartzite Falls a few
 5  times this week already, right?
 6      A.    Yes.
 7      Q.    Have you seen the movie?
 8      A.    I have.
 9      Q.    Quartzite -- with respect to Quartzite Falls,
10  at the bottom of page 3, the Forest Service says, "Even
11  with modern technology, boaters routinely portaged
12  around this rapid.  Some portages took two to four
13  hours, even when traveling light."
14            Did I read that correctly?
15      A.    You read it correctly.
16      Q.    Here they're talking about the time before
17  the falls were blasted, right?
18      A.    Right.
19      Q.    Would you disagree with the statement by the
20  Forest Service that some of the portages "took two to
21  four hours, even when traveling light"?
22      A.    That seems like an exaggeration, particularly
23  when traveling light.
24      Q.    But that's what the Forest Service says here
25  in this report, right?
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 1      A.    You see it in front of you, yes.
 2      Q.    Then on page 7 of this same report, if you
 3  flip over to that, talking about comparability of
 4  today's boats and boaters.  Do you see that?
 5      A.    Yes, I do.
 6      Q.    Second paragraph -- second sentence in that
 7  paragraph says, "River-runners today, with their
 8  high-tech equipment and improved techniques, simply
 9  cannot be compared to the situation in 1912; to do so
10  would be like comparing a delicate, bruise-prone apple
11  with a thick-skinned, practically indestructible
12  orange."
13            Did I read that correctly?
14      A.    Yes.
15      Q.    Do you agree or disagree with this statement
16  by the Forest Service?
17      A.    I would disagree --  Well, I already told you
18  that today's boaters are more -- boats are more
19  durable, but I disagree that -- that historic boats
20  could not have gone down through there, particularly at
21  low flow conditions.
22      Q.    You would agree, though, that current boaters
23  have more high-tech equipment than somebody in 1912?
24      A.    Yeah.
25      Q.    You would agree that they have improved


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 954


 1  techniques -- more improved techniques than somebody in
 2  1912?
 3      A.    No.
 4      Q.    You don't think that your -- you and your
 5  fellow river runners have developed improved techniques
 6  over the last century?
 7      A.    I would assume that people 100 years ago
 8  probably had some pretty outstanding techniques
 9  compared to the general population.
10      Q.    You don't recall Mr. Dimock, for example,
11  testifying on the Verde about improvements in
12  techniques in river running over the last century or
13  so?
14      A.    What I think he said is that -- what I recall
15  him saying --  No.  I guess to answer your question,
16  no, I don't recall him saying that specifically.
17
18            EXAMINATION BY COMMISSIONER ALLEN:
19                 COMMISSIONER ALLEN:  Before we close out
20  on this, I have a question.
21                 Jon, on page number 2 of the letter that
22  was sent to the Navigable Stream Adjudication
23  Commission, first paragraph, the last sentence, would
24  you read that?
25                 THE WITNESS:  "Based on our knowledge"?
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 1                 COMMISSIONER ALLEN:  Yes.
 2                 THE WITNESS:  "Based on our knowledge of
 3  this river over the past 90 years, it is the judgement
 4  of the Forest Service that four of the nine criteria do
 5  apply, thus mandating, as per Section 1128 of ARS 37,
 6  that a Commission finding and recommendation of
 7  nonnavigability be made."
 8                 COMMISSIONER ALLEN:  Is the time frame
 9  pertinent in this discussion?
10                 THE WITNESS:  I believe they're making
11  reference to the presumption of nonnavigability that
12  was struck down by the Arizona courts.
13                 COMMISSIONER ALLEN:  And over the past
14  how many years?
15                 THE WITNESS:  90 years.
16                 COMMISSIONER ALLEN:  So that would be
17  1935?
18                 THE WITNESS:  Yes.
19                 COMMISSIONER ALLEN:  1925, as the
20  case --
21                 THE WITNESS:  Published in --
22                 CHAIRMAN NOBLE:  '98.
23                 THE WITNESS:  -- '98, so 90 years would
24  be 1908.  But it would have been, I guess, just barely
25  prior to -- I think they're probably referring to the
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 1  establishment of the forest, possibly.  That would be
 2  my guess.  But it's certainly not the time frame
 3  dictated by the Winkleman decision.
 4
 5               CROSS-EXAMINATION (Continued)
 6  BY MR. McGINNIS:
 7      Q.    You don't believe that anything after 1908 is
 8  irrelevant for purposes of looking at navigability, do
 9  you?
10      A.    No, I don't.
11      Q.    And this report, they talk about the criteria
12  in Section 37-1128.  Do you remember that?  Did you see
13  that?
14      A.    Yes.
15      Q.    You remember those criteria that were in the
16  statute at one point, right?
17      A.    Yes.
18      Q.    And those criteria related to presumptions of
19  navigability or nonnavigability?
20      A.    Right.
21      Q.    Even though those presumptions might no
22  longer be valid, you wouldn't say that the factual
23  information in this report is necessarily invalid for
24  that reason, would you?
25      A.    Do I agree that it's factual and true?  I
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 1  think true information should always be relevant.
 2      Q.    So if there's factual information in here
 3  that's correct, the fact that the report was prepared
 4  at a time when there were some statutory presumptions
 5  that were later found invalid wouldn't mean that that
 6  correct factual information was no longer relevant?
 7      A.    No.  I think it goes more to the conclusions.
 8      Q.    Let's go over to your PowerPoint now, if we
 9  can, Jon.  You, obviously, prepared this PowerPoint,
10  dated October 15th, that's Exhibit SLD 364, right?  You
11  said earlier.
12      A.    Yes.
13      Q.    And you prepared some prior versions of the
14  PowerPoint that have been submitted over the past few
15  months?
16      A.    Yes.
17      Q.    You also worked on the Land Department's
18  original report from 1993, correct?
19      A.    Yes, I did.
20      Q.    And you were responsible for updating that
21  report in 1996?
22      A.    Yes.
23      Q.    And again in 2003?
24      A.    Yes.
25      Q.    And when you did the '93 report, you worked
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 1  for CH2M Hill?
 2      A.    That's correct.
 3      Q.    All right.  When you did the '96 report, you
 4  worked for your own company?
 5      A.    Yes.
 6      Q.    And you recall testifying, based upon those
 7  reports, I think it was April 7, 2003, on the Upper
 8  Salt -- Lower Salt.  Do you recall that?
 9      A.    I recall that it happened, yeah.
10      Q.    At the Department of Transportation
11  auditorium?
12      A.    Yes.
13      Q.    Do you also recall having to testify on the
14  Upper Salt on October 20th, 2005, roughly?
15      A.    I do roughly remember that, yeah.
16      Q.    Slide 5 of your current PowerPoint,
17  Exhibit SLD 364, you list the ASLD project team,
18  correct?
19      A.    I do.
20      Q.    And I know you talked about some of this on
21  your direct, and you actually answered some of the
22  questions I was going to have.
23            Mr. Iserman works for your company, right?
24      A.    Still does.
25      Q.    Still does?
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 1            The report -- the PowerPoint refers to
 2  hydrology with respect to his area of expertise.  Is
 3  that correct?
 4      A.    It's one of the areas of his expertise, yeah.
 5      Q.    What other areas of expertise would he have
 6  that relate to this project?
 7      A.    Brian Iserman is probably the foremost and
 8  best known consultant/expert in stream gaging, other
 9  kinds of gaging, data collection in the Southwest.
10  Recently received an award from the national
11  association of people who do that kind of stuff for his
12  contributions there.  And those would be the areas that
13  relate to navigability.
14      Q.    What's his educational background, if you
15  know?
16      A.    He has a bachelor's in hydrology from the
17  University of Arizona.
18      Q.    What did he do -- what was his role on the
19  project team?
20      A.    Hydrology.
21      Q.    Did he do part of the hydrology and you do
22  part of the hydrology, or did you not get involved?
23      A.    At this time, he was working on the data
24  collection for the USGS stream flow data.  That's for
25  the Upper Salt.  You can see it's noted there.  The
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 1  ratings curves, he did some of the writing of that
 2  chapter, and then I did the final writing for the
 3  products that we had on the Upper Salt, which was the
 4  hydrology and geology chapters, possibly the modern
 5  boating chapter as well, if there is a chapter on that.
 6      Q.    Did he work on the current PowerPoint?
 7      A.    No.
 8      Q.    Did he have any role in your preparation for
 9  this round of the hearings?
10      A.    I consult with Brian on some things from time
11  to time.  I asked him his recollection about some
12  items.  But the PowerPoint's basically my work.
13      Q.    Okay.  You talked on your direct about Pat
14  Quinn.
15      A.    Yes.
16      Q.    All right.  She used to work for Stantec?
17      A.    She did use to work for Stantec.
18      Q.    Probably worked for some other company the I
19  can't remember the name of.
20      A.    It's a company called JE Fuller/Hydrology &
21  Geomorphology.
22      Q.    I should remember the name of that.  I
23  thought you said she worked someplace else.
24      A.    No.
25      Q.    She works for you now?
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 1      A.    She work- -- we work at the same company,
 2  yeah.
 3      Q.    And what's her area of expertise?
 4      A.    She's a civil engineer with a degree from, I
 5  think, the University of New Hampshire.  She's been
 6  practicing longer than I have.  She is, besides being
 7  an amazing person, an excellent project manager,
 8  extremely smart.  She has done a number of these
 9  navigability studies.  Stantec did some -- I think they
10  set up -- they're project managers for the small and
11  minor watercourse studies.  Her expertise is surface
12  water, drainage, and engineering.
13      Q.    Did she work at all on the current
14  PowerPoint?
15      A.    No.
16      Q.    She didn't do anything to help you prepare
17  for your testimony today?
18      A.    She and I chat about navigability from time
19  to time because of her history there.  I sometimes go
20  to her for "What do you remember about such-and-such?"
21  I think I got copies of the small and minor watercourse
22  stuff and reviewed those.  Probably not anything else,
23  though.
24      Q.    Dennis Gilpin's the historian, right?
25      A.    Yeah, I think historian, ethnographer is his
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 1  title on his card.  He may be an archaeologist as well.
 2  I'm not sure.
 3      Q.    And he used to work for SWCA?
 4      A.    He did.
 5      Q.    He's the one that now works for a different
 6  company?
 7      A.    Yes.
 8      Q.    Doesn't work for you?
 9      A.    No.
10      Q.    Do you know what his educational background
11  is?
12      A.    Not offhand.
13      Q.    What was his role on the ASLD project team?
14      A.    In both the upper and the lower reports, he
15  was in charge.  He led the SWCA team in the history and
16  archaeology chapters.  And he did some research on
17  collecting photographs from some of the -- at that time
18  archives that were tougher to get into, that are now
19  open to the general public.  Let's see.  What else did
20  he work on?  He did some oral history interviews.  And
21  they may have done the GIS -- chapters -- would they
22  may have done that?  I don't recall right now.
23      Q.    And he testified, actually, on the Upper Salt
24  back in 2005 before the Commission, right?
25      A.    It was the Salt or the Gila, one of those


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 963


 1  two.  He has testified before the Commission.
 2      Q.    Do you know why he's not here testifying on
 3  this river?
 4      A.    Well, that's a good question.  Why did he not
 5  do that?  Partly budget-related, I would imagine.
 6      Q.    Was that your decision or the decision of the
 7  Land Department?
 8      A.    I wish I could make the budgets.  But no.
 9  The Land Department makes those decisions, in
10  conjunction with the Attorney General's office.
11      Q.    And you don't have a degree in history,
12  right?
13      A.    I don't.
14      Q.    Do you have any coursework in history?
15      A.    I do.
16      Q.    How many courses?
17      A.    In my college career, probably three or four
18  classes in that subject.  But, you know, it depends how
19  you -- where you draw the line in history.  So geology
20  is history, kind of a different kind of history.
21      Q.    A little bit farther back than --
22      A.    You know, I'm a geomorphologist, so we're
23  considered -- concerned with a little closer than
24  really far back.  In particular, I work in the urban
25  environment, so it's pretty normal for me to be using
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 1  historical documents.  Because of the interface with
 2  urban environment, you can find out a lot about the
 3  areas that I work in by looking at historical
 4  documents.
 5      Q.    If we were involved in a court case that just
 6  involved history issues, would you consider yourself
 7  competent to testify on those issues as an expert?
 8      A.    If it were histories of streams, yes.  But if
 9  it were histories of currency in Europe or something
10  like that, no.
11      Q.    In reaching your opinions on the history
12  issues involved with the Salt River, did you rely upon
13  the opinions or the work by Mr. Gilpin?
14      A.    Yes.
15      Q.    And Mr. Gilpin actually did all the
16  historical research for the prior reports, right?
17      A.    Well, he was in charge of that.  But, again,
18  as we were -- we had an extensive -- extensive -- to
19  the extent we had a budget, we researched -- we were
20  all doing research and coming across things that --
21  occasionally, he found things he felt like related to
22  hydrology and I would find things that related to
23  history, and we would share information.  So . . .
24      Q.    Sorry.  I didn't mean to rustle papers while
25  you were talking.  Are you done?
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 1      A.    Yeah.
 2            Actually, going back to your question about
 3  am I a historian, I've actually written articles and
 4  given training classes on the use of historical
 5  documents and the consideration of history in doing
 6  geomorphology and engineering, so that's certainly not
 7  out of my strike zone.
 8      Q.    What we've handed you is excerpts from the
 9  transcript from the prior hearing on the Lower Salt
10  back in April 7, 2003.  Do you see that?
11      A.    Yes, I do.
12      Q.    I direct your attention to page 49 of that
13  transcript, starting on line 4.  I think this is part
14  of my examination of you from 12 years ago or so.  My
15  question was, "Did you have any concern -- when you
16  were doing this, did you have any concern about the
17  credibility of this newspaper article or the articles
18  about this trip, that you recall as you sit here today?
19  It's not a memory test."
20            And your answer was, "Let me answer from the
21  perspective of a project manager who wasn't doing the
22  primary research on the historical.  Having had
23  discussions with historians, I think they were always
24  concerned about the credibility of any article they --
25  that they looked at."
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 1            Did I read that right?
 2      A.    Yes, you did.
 3      Q.    Does that refresh your recollection about who
 4  was doing the primary research on the historical issues
 5  for the 2003 report?
 6      A.    I don't think that changes anything I said,
 7  no.
 8      Q.    So you are saying today that you did part of
 9  the historical research for the Land Department report?
10      A.    I was not doing the primary research, but
11  there was things that we found of historical nature,
12  things that we looked for, depending on where we were
13  going.  But yes, as the slide says right there, Gilpin
14  was in charge of the history in the archaeology
15  sections.
16      Q.    And he wasn't involved in the preparation of
17  the current PowerPoint.  I think you said that already,
18  right?
19      A.    Not directly, no.  I did ask him some
20  questions, called him up.
21      Q.    So if there are opinions on historical issues
22  or new newspaper articles or new other historical
23  accounts that are in your PowerPoint that weren't in
24  the prior Land Department reports, Mr. Gilpin hasn't
25  had any involvement in those, right?
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 1      A.    He's had a small amount of involvement.
 2      Q.    What would that involvement have been?
 3      A.    Well, after we --  I heard some criticism
 4  saying, well, you know, these articles are unreliable
 5  and it's boosterism and things like that.  So I called
 6  him up and said, "Dennis, explain to me what this
 7  boosterism -- what you perceive this to be, because I
 8  apparently have some sort of different idea."
 9            So he went, "What do you mean?"  We talked
10  about it, the term, that, no, in fact, I did have a
11  pretty good idea of what boosterism was.
12            And I said, "Well, how about this article
13  right here?"  And we were talking specifically about
14  the Day brothers' account.  So I sent him the Day
15  brother accounts, and I said, "Does this sound like
16  boosterism to you?"
17            And he said no.  And he said, "Boosterism is
18  more like . . . ."  And so I found a different article,
19  and we discussed that.  And he said, "No, this is more
20  of an example."  And I think I brought those in in my
21  rebuttal for the Verde or the Gila, one of those two.
22            But anyway, so that was the nature of the
23  discussions that we had on those.
24      Q.    So did you confer with him regarding the
25  veracity of every new historical article that was in
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 1  your PowerPoint that wasn't in the prior report?
 2      A.    No.  I conferred with him enough to feel
 3  comfortable with what we found and my own judgment
 4  about determining what was factual and what was -- for
 5  instance, the tongue-and-cheek article that we talked
 6  about previously.  Turns out I don't need a historian
 7  to know how to read a newspaper.
 8      Q.    Do you think you might need a historian to
 9  know how to interpret a newspaper?
10      A.    You know, I was reading the newspaper last
11  night and thinking about that very question.  I think I
12  have a pretty good idea in most cases.
13      Q.    Were you reading a historical newspaper or a
14  modern-day newspaper?
15      A.    You know, I think history is being made right
16  as we speak, so . . .
17            But I get the sense of your question, and
18  when reading historical articles, yes, it's nice to
19  have the opinion of a historian.  And that's why we had
20  a historian on our team when we developed these
21  reports.
22      Q.    But you don't have any testifying during this
23  session, right?
24      A.    Not so far.
25      Q.    What we've handed you now is the transcript
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 1  from the October 20, 2005, hearing on the Upper Salt.
 2  I think Mr. Murphy already talked to you about some of
 3  this, so I'm going to skip that part.
 4            But the part that I wanted to talk to you
 5  about that Mr. Murphy didn't cover is on page 16,
 6  starting on line 9.  I hope I'm not repeating this.
 7  This is Mr. Gilpin's testimony.  If you'll look back on
 8  page 12, it's where you can see Mr. Gilpin starts
 9  talking.
10            And he says, "And finally, I think overall, I
11  have to look at this in the overall assemblage of
12  accounts and recognize that people were looking for
13  opportunities to float the Upper Salt.  They were
14  investigating these opportunities and they were
15  prepared to take advantage of these opportunities."
16            Did I say that correctly?
17      A.    Yes.
18      Q.    So was it your understanding that it was
19  Mr. Gilpin's opinion back in 2005 that, by looking at
20  the historical accounts, he came to the conclusion that
21  people were present and able and willing to take the
22  opportunity of -- take advantage of opportunities to
23  boat on the Upper Salt in historical times?
24      A.    Well, I think he says what he means right
25  here.  I have to look at this.  The overall assemblage
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 1  of accounts, and recognized people were looking for
 2  opportunities to float the Upper Salt, they were
 3  investigating these opportunities, and they were
 4  prepared to take advantage, so I think that's what he
 5  means.
 6      Q.    So would you agree with that?
 7      A.    Yeah.  I think that people were.  Some people
 8  were.  Again, not everybody boats.  Not everybody has
 9  the time for it or the inclination or the skills, but
10  there were some people that went out and did it, yeah.
11      Q.    So in historical times back in the 1800s,
12  when these newspaper articles we're talking about were
13  happening, there were people that were out looking for
14  opportunities to boat on the Upper Salt.  Is that your
15  opinion?
16      A.    Yeah.  Yeah.
17      Q.    So doesn't that really mean that Mr. Gilpin
18  was saying that if the river had been navigable, people
19  would have boated it because people were there ready to
20  take advantage of opportunity?
21      A.    No, I don't see him saying that.
22      Q.    But he is saying that there were people there
23  ready, willing, and able to take advantage of
24  opportunities to boat on the river, right?  Isn't that
25  what you just said?
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 1      A.    No, I don't think I said ready, willing, and
 2  able.  I think you said that.
 3      Q.    Prepared to take advantage of the
 4  opportunities to boat on the Upper Salt.
 5      A.    Yes.  That's what it says.
 6      Q.    We go on to Slide 7 of your PowerPoint.  You
 7  talked about this some on direct.  I had question or
 8  one series of questions.
 9            You talked about in this slide about your
10  prior work on the East Coast.  Can you tell me what
11  states you've done navigability work in on the East
12  Coast?
13      A.    North Carolina.
14      Q.    What was the river issue?
15      A.    I've been directed not to say.
16      Q.    It was some confidential -- something for a
17  client that was confidential?
18      A.    Yes.
19      Q.    Have you done any other work on the East
20  Coast other than that one confidential case?
21      A.    Not related to navigability, no.  Other than
22  some personal navigating.
23      Q.    Slide 9, you referred to your field
24  experience on parts of Segment 6.  Do you see that?
25  I'm sorry.  I'll let you catch up there.
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 1      A.    Yeah.
 2      Q.    Is that field experience on Segment 6 limited
 3  to the portion of Segment 6 that's upstream from
 4  Granite Reef and also some paddling on the effluent
 5  reaches down below?
 6      A.    Yes.
 7      Q.    Neither of those are in the ordinary and
 8  natural condition at this point, are they?
 9      A.    I would say the physical condition of the
10  upper part of Segment 6 from the Verde confluence down
11  a couple miles probably is in the ordinary and natural
12  condition.  The flow rates are, obviously, moderated by
13  releases from the dam system.  Downstream of Granite
14  Reef -- well, actually, in the backwater of Granite
15  Reef and downstream of Granite Reef, no, that river,
16  presumably, is not in its ordinary and natural
17  condition.
18      Q.    I believe you testified either this morning
19  or yesterday that ordinary flows shaped the low flow
20  channel.  Is that right?
21      A.    Yes.
22      Q.    The ordinary flows of the stretch from
23  Stewart Mountain to Granite Reef are different than
24  what they would have been before the dams, aren't they?
25      A.    The annual hydrograph is different.
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 1      Q.    And what flows are there on a day-to-day
 2  basis are different?
 3      A.    Well, I would say that the flows in January
 4  are significantly lower now than they were before.  And
 5  there are probably flows in June that are, on average,
 6  higher than they would have been before.
 7      Q.    Essentially, the same amount of water passes
 8  through there in a given year.  It's just spread
 9  over -- more over the course of a year.  Is that
10  generally what happens with a hydrograph?
11      A.    Sort of.  Well, there's a little less water
12  because a fair amount of it evaporates.  And not
13  throughout the year.  I would say -- are you asking me
14  specifically about Segment 6, or are you talking about
15  just downstreams of dams in general?
16      Q.    I'm asking specifically about the portion
17  from Stewart Mountain to Granite Reef.
18      A.    Okay.  So it doesn't really flow throughout
19  the year.  Through the bulk of the year, the river gets
20  shut off.  And then somewhere around May, they flip it
21  on again.  And somewhere around the end of September,
22  they most years flip it off.  So they kind of jam in
23  what used to occur throughout the year into the
24  irrigation season, basically.
25      Q.    And they also take the flows that would have
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 1  occurred naturally in a larger quantity in the spring
 2  and spread those flows throughout the year by annual
 3  storage?
 4      A.    Right.  They store the flow and release it.
 5      Q.    While we're on this, rather than just walking
 6  through page by page, let's go to Slide Page 151.  This
 7  is the -- this is a photo from 1910 of the Sheep Bridge
 8  on the Salt River.  Is that right?
 9      A.    That's my understanding, yeah.
10      Q.    And the Sheep Bridge, at least that you know
11  of, is located between Stewart Mountain and Granite
12  Reef?
13      A.    That's correct.
14      Q.    And so this is part of the -- part of the
15  reach that you would have boated on recently with
16  Mr. Dimock?
17      A.    That's my understanding where this location
18  is, yeah.
19      Q.    When you went by there on August 31st, did
20  that area look like it does in this photo?
21      A.    I would say yes.  There are changes that have
22  occurred in there, but by and large, you colorize this
23  picture properly, I think you could convince people
24  there was a Sheep's Bridge out there today.
25      Q.    I was just up there this weekend.  It wasn't


Coash & Coash, Inc.







SALT RIVER     VOLUME 4    10/23/2015 Page 975


 1  on a boat, so I had a less good viewpoint than you did.
 2            But isn't there a lot more vegetation along
 3  the reach now than there was in this photo?
 4      A.    There is more vegetation in some places,
 5  yeah.  I'm thinking about the water not the --
 6      Q.    Doesn't the riparian vegetation serve to
 7  stabilize the channel?
 8      A.    To a degree, yeah.
 9      Q.    Isn't the channel there now narrower than it
10  is in this photo?
11      A.    No, I think the channel there now is actually
12  wider.
13      Q.    You don't think the channel's more defined
14  than it was in this photo right now?
15      A.    Like I'm telling you, this picture, to me,
16  looks like that stretch of the river.  I think you can
17  take 9 people, 10 people and say -- who boat that river
18  a lot and say, "Is this what it looks like out there in
19  that general area?"
20            They would say, "Yes, this is kind of what
21  that segment of the river looks like."
22      Q.    Let me ask you some questions more generally,
23  not specifically, about this reach.
24            Would you agree that a century of regulated
25  flows in a stretch, as compared to what the river would
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 1  have been before those regular -- that regulation, that
 2  you're going to have fewer floods?  That's a horrible
 3  question.  Let me start over again.
 4            Let's talk about -- let's talk about this
 5  reach.  Are there fewer floods in the area between
 6  Stewart Mountain and Granite Reef now than there would
 7  have been before the five dams were constructed -- the
 8  four storage dams plus Granite Reef?  Are there fewer
 9  floods in that stretch below Granite Reef -- below
10  Stewart Mountain?
11      A.    Well, to answer your question very
12  specifically, I would have to do an analysis of the
13  inflows at Roosevelt and the flows at Stewart Mountain.
14  My strong suspicion is -- with a high degree of
15  probability, is that yes, the flood peaks, for sure,
16  are less and the hydrographs are significantly altered
17  from the natural condition.
18      Q.    The fact that there are fewer and smaller
19  floods, that results in less riparian vegetation,
20  doesn't it -- excuse me, that results in more riparian
21  vegetation?
22      A.    Yeah.  I was about to disagree.
23      Q.    I hate to have that happen.
24      A.    Yeah.  Plus it's just pushed the question
25  right out of my mind.  So say it again.
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 1      Q.    The big floods come along, blow out -- wipe
 2  out riparian vegetation sometimes, right?
 3      A.    Sometimes, yeah.
 4      Q.    So if I have fewer floods and the floods I do
 5  have are smaller, more than likely I'm going to have
 6  more riparian vegetation than I would have if I had had
 7  more floods?
 8      A.    No other factors involved, yeah.  But there
 9  could be other factors in terms of the invasive plants
10  that have come in -- you know, what you're trying to
11  count as vegetation, if it's just native species or
12  non-native species, and lack of floods on other parts
13  of the Salt River have resulted in increased vegetation
14  because it allows tamarisk and other plants to come in.
15  So that can happen, yeah.
16      Q.    And it's also true, isn't it, that having
17  fewer floods and smaller floods can tend to have the
18  channel be more simple, more likely to have a single
19  channel?
20      A.    I have a vague recollection of you guys
21  arguing the opposite way on the Verde, but . . .
22      Q.    Well, I'm just --  Maybe I'm agreeing with
23  you finally.  But I'm just asking the question.
24      A.    You know what?  I guess -- so you are saying
25  that the channel pattern becomes less, you get a
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 1  narrower channel because of that?
 2      Q.    More likely to have a single channel in a
 3  situation where you have flows that are controlled by a
 4  reservoir and more regularly disbursed throughout the
 5  year.
 6      A.    I don't know.  Downstream of Bartlett, since
 7  the dam's come in, I would say it's less single channel
 8  in that specific case.
 9      Q.    You would say it's less below Bartlett, less
10  of a single channel?
11      A.    Yeah, because you're not washing out the
12  vegetation, you tend to -- stuff grows more up here in
13  the channel, and it catches vegetation.  It's kind of
14  nasty with strainers right now.
15            So not necessarily.  I would say, you know,
16  in a theoretical sense.  But in a more practical sense,
17  looking at the Salt River, I showed those comparisons
18  of channel location from the 1905 maps and the current
19  aerials and whatnot, and my read there is there's just
20  not that much change.  I haven't seen any measurements
21  that show that the channel is significantly different
22  deeper, narrower, anything.  Certainly they try to make
23  the argument that the floodplain vegetation is thicker,
24  but, again, like I say, take a look at this picture, go
25  out there today and see if that's not representative of
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 1  that segment in general.
 2            So I would have to say in this case, I'm not
 3  seeing any evidence of that.  Certainly be open to have
 4  that submitted.
 5      Q.    Does the capture of sediment at the dams,
 6  including Stewart Mountain, potentially have an impact
 7  on the channel downstream?
 8      A.    Yeah, I think we talked about that with
 9  Mr. Murphy, yeah.  So in the books, you trap sediment
10  in the dam and you're typically gonna increase scour
11  and deepen the channel downstream, but there's a whole
12  bunch of other factors that need to be considered.  And
13  I wouldn't say that this segment of the river, having
14  been on it as many times I have had, really bears the
15  characteristics of a stream that has that kind of
16  downstream-of-the-dam sort of effect.  Undoubtedly,
17  there's a little less sand in that reach.  I'm not sure
18  it's changed the geometry all that significantly,
19  though.
20      Q.    But to be sure about what the effect of the
21  dam had been, you would have had to have seen it before
22  and after the dam, right?
23      A.    To be sure, yeah.
24      Q.    Let's go back to the -- go back to page 7,
25  then.  Sorry to skip around so much.  I'm sorry.  We
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 1  already talked about 7.
 2            Let's go back to 9.  In this Slide 9, the
 3  third bullet point from the bottom you say, "Summer,
 4  Winter, Spring, and Fall trips at ordinary flows (90 to
 5  2,200 cfs)."
 6            And my question is merely to make sure I
 7  understand this.  Are you saying your trips were
 8  between 90 and 2,200 cfs --
 9      A.    Yes.
10      Q.    -- or that's what the ordinary flows are?
11      A.    Trips.
12      Q.    So your trips that were part of the ordinary
13  flow -- that were done in ordinary flow were between 90
14  and 2,200 cfs?
15      A.    Yes.
16      Q.    And the ordinary flow range might be
17  different than that?
18      A.    Yeah.
19      Q.    Do you have in your report anywhere what you
20  believe the ordinary flow to be for any segment of the
21  Salt?
22      A.    Yeah.
23      Q.    Can you tell me what that is?
24      A.    I think I was saying earlier this week that I
25  would accept that 10 to 90 percent range as being the
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 1  typical -- being ordinary flows.  And I would say
 2  there's probably a buffer zone above that ordinary
 3  range before you get into something that's a flood.
 4      Q.    Let's go on to Slide 13.  This is the two
 5  different -- two different channel patterns, right?
 6      A.    There are two different patterns on there.
 7  The thing in the middle has some other stuff, but yeah.
 8      Q.    And the panel -- the channel pattern on the
 9  left is braided.
10      A.    Yes, it is.
11                 CHAIRMAN NOBLE:  Mr. McGinnis, do you
12  believe it would be possible for you to complete your
13  examination on this item in less than 10 minutes?
14                 MR. McGINNIS:  Yes.
15                 CHAIRMAN NOBLE:  Thank you.
16  BY MR. McGINNIS:
17      Q.    And I think you testified on Monday that
18  there was no portion of the Salt that looked like the
19  photo on the left.  Do you recall that?
20      A.    In its ordinary and natural condition, yes.
21  Some of the Segment 6 today is depleted condition.
22  Absent the water, it looks a little more like that.
23      Q.    What I've handed you is part of Exhibit C026
24  which are some the photos that were taken by the
25  reclamation service -- the Bureau of Reclamation, and
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 1  they were in the 19- -- teens -- this is in the 1910
 2  section.  Okay?  And my question is, first of all, the
 3  top photo says "Lubken," who, I will tell you, is the
 4  photographer who took a lot of these pictures,
 5  ". . . took this photo of his car and, presumably, his
 6  dog in March 1907 somewhere near the town of
 7  Roosevelt."  Did I read that right?
 8      A.    Or his very ugly wife, yeah.
 9      Q.    Yeah, let's hope not.
10            It says, "The Salt River floodplain is in the
11  background."  Did I read that right?
12      A.    Yes.
13      Q.    So this is near Roosevelt, March 1907, prior
14  to the completion of the dam, correct?
15      A.    Yes.
16      Q.    Doesn't that picture look a lot like the
17  picture on the left on your Slide 13?
18      A.    If you have a better picture -- it's very
19  tough to tell from what I'm looking at in the
20  background there.
21      Q.    You can't tell -- you can't tell whether all
22  that area behind there is water with sandbars and
23  braids in it?
24      A.    I couldn't guarantee it, no.
25      Q.    You know that above the dam in the area where
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 1  the Salt and Tonto Creek meet, there's kind of an
 2  alluvial area that's different in character than lots
 3  of the other stretches of the Upper Salt, right?
 4      A.    Yeah.  I think I've actually got a picture of
 5  that in my presentation.  A little more clear than this
 6  one here.
 7      Q.    Again, you can't -- you can't tell where the
 8  water is and where the water isn't in this picture?
 9      A.    Not with confidence, no.  And I think I said
10  in my presentation that that particular area you're
11  talking about near Roosevelt is where Tonto Creek comes
12  in, a little bit of a delta that it forms, as well as
13  the constriction as you enter the canyon there, flowing
14  downstream from Roosevelt, that that would be an area
15  where you would be likely to have more braiding, but
16  that's not really representative of the rest of the
17  reach.
18            So, you know, we've done this route before.
19  You could pick out an isolated spot here and there and
20  say, "Hey, well, doesn't this kind of look like that?"
21  And it might kind of look like that at this spot.  But
22  I'm speaking of the segment as a -- more as a whole.
23  And, you know, I wouldn't say in any way the picture on
24  the left represents the ordinary and natural condition
25  of the Salt River in any segment as a whole.  There
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 1  might be a spot that starts to look a little bit more
 2  like that for specific reasons, but --
 3      Q.    But you would agree that the Salt River above
 4  Roosevelt Dam, above the actual dam, in March of 1907
 5  was generally in its ordinary and natural condition, at
 6  least its natural condition?
 7      A.    Well, certainly, in more of its natural
 8  condition, yeah.  How ordinary it was post-1905 flood,
 9  you may be looking at a lot of deposition that occurred
10  there because of high flows.  Again, it's very
11  difficult to tell what's channel and what's not channel
12  there, so . . .
13      Q.    And if this is in the -- somewhere near the
14  town of Roosevelt, which of your segments would this
15  photo be in?
16      A.    In the bottom of three.
17                 MR. McGINNIS:  I'm done with that line
18  of questioning.  I could keep going if you want or --
19  we're just going to keep walking through his
20  PowerPoint, so if you're looking for a good place to
21  stop, this is good, or we can go on.
22                 THE WITNESS:  I would like to make a
23  motion.
24                 MR. McGINNIS:  Well, you asked me when I
25  would be done with the line of questioning on this
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 1  exhibit.  I'm done with the line of questioning on this
 2  particular --
 3                 CHAIRMAN NOBLE:  Thank you.
 4                 We will recess now until Tuesday,
 5  November 17th, here in this hearing room at 9 a.m.  And
 6  at that time, as I understand it, Mr. McGinnis will
 7  continue examining Mr. Fuller.
 8            (The proceedings were adjourned at 4:23 p.m.)
 9
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